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PBOPOSED  LAW  REFORMS. 


PK08PBCT8  OF  THB   PROPSSSION. 

Thb  commeacement  of  a  new  volume 
aioTds  an  appropriate  opportunity  for  xe- 
callin^  attention  to  the  pending  measures 
inTolving  changes  in  the  administration  of 
the  Law^  and  to  the  state  and  projects  of 
the  Profession,  the  interests  of  which  this 
pnhlica^n  was  established  to  promote. 

AasnmJTig  that  the  Session  of  Parliament 
extends  to  the  month  of  August,  its  dura- 
tion is  already  reduced  by  one-half,  and  no 
Bill  of  public  importanee  relating  to  the 
Law,  has  yet  obtained  the  sanction  of  the 
Lcgislatare.  Taken  by  itself,  perhaps  this 
&ct  afibrds  no  ground  for  complaint  or  dis- 
astisfiiction,  but  it  renders  more  probable 
that  which  has  already  and  too  often  occur- 
ni^  namely, — that  legal  measures,  fraught 
mth  the  grayest  results  to  the  community, 
may  be  hurried  through  their  various  stages 
at  the  dose  of  the  Session,  under  circum- 
stances which  preclude  the  possibility  of 
adequate  consideration,  and  without  notice 
to  those  who  are  most  deeply  concerned. 
It  may  be  conceded  that  no  amount  of  vi- 
gilance can  prevent  the  evils  arising  from 
prodpitate  legislation,  but  experience  has 
shown  that  the  timely  interference  of  the 
Law  Societies,  and  even  of  individual  mem- 
bers of  the  Legal  Profession,  has  been  fre- 
quently efficacious  in  preventing  or  miti- 
^ting  the  operation  of  objectionable  pro- 
visions, and  that  considerable  protection  and 
security  is  afforded  to  the  public  by  diffus- 
ing an  accurate  knowledge  of  the  proceed- 
ings in  Parliament  relating  to  the  Law. 

In  ennmenting  the  measures  now  de- 
pending, precedence  is  naturallv  given  to 
the  two  Bills  introduced  by  the  Lord  Chan- 
cellor in  the  House  of  Lords,  on  behalf  of 
the  Government.    The  Registration  o/Js- 
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suranees  Bill,  has  undergone  various  altera- 
tions in  Seled  Committee,  but  Lord  St. 
Leonards,  the  persevering  and  consistent 
opponent  of  the  measure,  declared  that 
tnese  alterations,  which  are  described  in 
parliamentary  lanfl;uage  as  ''  amendments,*' 
did  not  in  his  judgment  remove  any  of  the 
objections  he  had  stated  to  the  Bill  upon 
the  second  reading.  As  may  be  expected, 
however,  from  the  fact,  that  a  bill  with^  a 
a  similar  scope  and  objects,  and  no  material 
diversity  of  details,  passed  through  the 
House  of  Lords  in  the  last  Parliament,  the 
motion  for  a  third  reading  of  the  present 
Bill  has  been  carried  without  a  division  in 
that  branch  of  the  Legislature.  It  is  in  the 
House  of  Commons,  if  at  all,  that  the 
battle  against  the  Registration  Scheme  is  to 
be  fought,  and  those  who  consider  that  the 
interests  of  their  clients  will  be  injuriously 
affected  by  the  Bill,  must  lose  no  time, 
not  only  in  exhorting  their  representatives 
to  vote  against  the  Bill,  but  supplying  them 
with  materials  for  opposition,  by  a  clear 
statement  of  its  defects  and  probable  con- 
sequences. There  is  little  doubt,  that  the 
Registration  Bill  will  be  supported  in  the 
House  of  Commons  by  the  united  strength 
of  the  Government,  and  that  it  can  only 
be  successfully  resisted  by  an  organised  ana 
determined  opposition,  formed  by  a  combi- 
nation of  independent  members  from  more 
than  one  political  section. 

The  Lord  Chancellor's  Bill  for  the  better 
administration  of  Charitable  Trusts  has  not 
yet  passed  through  Committee  in  the  House 
of  Lords.  It  is  more  than  probable  that 
some  important  amendments  will  be  intro- 
duced at  this  stage,  and  in  the  meantime, 
in  a  subsequent  page,  we  shall  put  our 
readers  in  possession  of  the  leading  provi* 
sions  of  the  Bill. 

The  three  Bills  introduced  by  Lord  St. 
Leonards,  relating  to  the  Care  and'Treai' 
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ment  of  Lunatics,  the  Lunacy  Regulation 
Billy  and  the  Lunatic  Asylums*  Bill,  after 
passing  through  the  ordeid  of  a  Select  Com- 
mittee,  have  heen  reported  to  the  House  of 
Lords.  The  Law  Lords,  and  especially  the 
Chancellor,  expressing  his  ardent  approval 
of  these  measures,  and  recognising  tne  ob- 
ligation which  his  noble  and  learned  pre- 
decessor had  conferred  upon  the  country, 
in  framing  measures  of  such  undoubted 
utility. 

The  Chancery  Suitors^  further  Belief 
Bill,  and  the  Bankruptcy  Law  Amendment 
BUI,  which  were  also  introduced  by  Lord 
St.  Leonards,  and  referred  to  Select  Com- 
mittees at  the  same  time  as  the  Lunacy 
Bills,  have  not  yet  been  reported  to  the 
House.  It  is  understood  that  some  oppo- 
sition has  arisen  amongst  a  section  of  City 
traders  to  the  proposal  contained  in  Lord 
St.  Leonards'  Bankruptcy  Bill  to  get  rid 
of  the  classification  of  certificates ;  and  the 
Special  Report  of  the  Council  of  the  Incor- 
porated Law  Society^  informs  us,  that  the 
Council  are  directing  their  efforts  to  pro- 
cure the  withdrawal  of  a  clause  in  this  Bill 
which,  it  is  apprehended  would  injuriously 
restrict  the  right  of  a  London  agent,  or  an 
attorney  acting  in  Bankruptcy  in  any  part 
of  the  country,  as  agent  on  behalf  of  an- 
other attorney. 

The  Bills  introduced  by  Lord  Brougham 
for  Abolishing  the  District  Courts  of  Bank- 
ruptcy tnA  extending  the  County  Courts 
Jurisdiction,  have  made  lio  further  progress 
since  they  were  last  noticed.  The  very  im- 
portant Bill  presented  by  his  lordship  for 
amending  the  Law  of  Evidence  and  Proce- 
dure also  stands  for  Committee,  but  Lord 
Brougham  has  succeeded  in  obtaining  the 
sanction  of  both  Houses  of  Parliament  to  a 
Bill  amending  the  Law  of  Evidence  in  Scot 
land,  and  extending  to  that  country,  not 
only  the  enactments  contained  in  the  Act 
14  &  15  Vict.  c.  99,  but  some  provisions 
altering  the  Law  of  Evidence  which  had 
not  previously  been  embodied  in  any  Act  of 
Parliament. 

In  the  House  of  Commons,  Lord  Ho- 
tham's  BUI,  disqualifying  Judicial  Officers 
from  sittme  in  that  House,  has  been  carried 
up  to  the  third  reading  despite  the  oppo- 
sition of  the  Government.  What  reception 
it  will  meet  in  the  Upper  House  refmains  to 
be  seen.  It  is  quite  manifest  that  just  at 
present  a  more  Uian  ordinary  share  of  the 
interest  with  which  the  proceedings  of  the 
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House  of  Commons  are  regarded  is  ooncea- 
trated  upon  the  details  of  the  Budget,  the 
principle  of  which  was  affirmed  by  a  large 
majonty  on  Tuesday  morning  last. 

The  attention  of  the  members  of  the 
Legal  Profession  is  now  more  especially 
directed  to  the  proposed  Tax  upon  Success 
sions  and  tlie  Attorneys'  Annual  Certificate 
Duty,  The  extension  of  the  Legacy  Duty 
to  property  of  all  kinds,  as  well  under  set- 
tlement as  under  trust,  in  the  opinion  of 
many  of  our  correspondents,  promises  to 
open  a  new  field  for  professional  usefulness, 
but  perfect  unanimity  appears  to  prevail  as 
to  the  propriety  and  expe^liency  of  continu- 
ing at  all  fit  seasons  and  by  all  reasonable 
means  to  press  for  the  total  repeal  of  the 
Annual  Certificate  Duty.  It  is  quite  true 
that  a  very  small  accession  of  professional 
practice  would  more  than  compensate  to 
firms  in  large  business,  for  the  payment  of 
the  reduced  annual  duty  now  proposed  by 
Mr.  Gladstone.  But  the  tax  is  not  objected 
to  by  those  in  large  business  so  much  as  a 
pecuniaiy  burthen  aifecting  them  as  indi- 
viduals, but  as  an  impost  unjustifiable  in 
principle  and  pressing  with  peculiar  severity, 
upon  those  who  are  struggling  and  unpros- 
perous, — a  class  of  attorneys,  we  lament  to 
state,  which  is  but  too  numerous.  The 
cordial  co-operation  of  the  most  flourishing 
and  eminent  of  the  Profession  in  the  move- 
ment for  the  repeal  of  the  Certificate  Duty, 
we  venture  to  tnink,  cannot  be  without  its 
effect  upon  the  mind  of  Mr.  Gladstone. 
When  in  a  country  like  this,  men  of  every 
shade  of  political  opinion, — the  old  and  the 
young — ^the  prosperous  and  the  struggling— 
combine  to  procure  the  repeal  of  a  tax  in- 
significant in  its  aggregate  amount,  the 
statesman  who  pertinaciously  enforces  it 
should  be  prepared  with  a  stronger  case 
than  the  Chancellor  of  the  Exchquer  has 
yet  disclosed. 

As  soon  as  the  debates  upon  the  finan- 
cial propositions  of  the  Government  are 
exhausted,  and  the  Motion  Paper  of  the 
House  of  Commons  cleared,  it  is  under- 
stood that  the  Government  will  be  prepared 
to  submit  the  measures  now  in  preparation 
for  the  improvement  and  simplification  of 
the  Jurisdiction  in  matters  Testamentary, 
and  for  the  amendment  of  the  Law  of 
Divorce, 

In  conclusion,  may  we  be  permitted  to 
observe,  that  whilst*  the  various  measures 
depending,  as  well  as  those  contemplated, 
imperatively  demand  the  watchful  attention 
of  the  Legal  Profession,  neither  afford  any 
ground  for  despondency  or  alarm.     It  may. 
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pcrimps,  be  predicted  that  the  wor$t  hat 
past,  and  that  the  reward  of  professional 
integrity  and  ability,  though  distant  and 
dinunished  in  value,  is  not  hopeless. 

REPEAL  OF  CERTIFICATE  DUTY. 

From  the  statement  of  the  Chancellor  of 
the  Exchequer  on  Monday  evening,  it.  ap- 
pears that  nearly  the  whole  of  the  new 
Pinancial  Plan  will  be  brought  under  the 
consideration  of  the  House  prior  to  the 
questions  on  the  Sttaip  Duty  imposed  on 
Articles  of  Clerkship  and  Annual  Certifi- 
cates. There  is,  tnerefore,  ample  time 
^ectually  to  communicate  with  the  Mem- 
bers of  Parliament,  and  satisfy  them  of  the 
absolute  injustice  of  continuing  the  annual 
tax  any  longer. 

The  Government  are  already  willing  to 
abate  50,000/.  a-year,  and  if  they  would 
consent  to  add  about  60,000/.  more,  there 
would  be  an  end  to  the  grievance.  Surely 
in  the  magnificient  scheme  which  has  been 
propounded  by  the  Chancellor  of  the  Ex- 
chequer,--^mbracing  upwards  of  five  mil- 
lions, and  perhaps  not  less  than  ten  millions, 
an  item  of  60,000/.  can  be  of  little  conse- 
quence in  effecting  an  act  ofcwnmon  jus- 
tice I  '< 

Let  it  be  recollected  how  long  and  se- 
Terely  these  exclusive  burthens  on  the 
Attbrneys  add  solicitors  have  been  borne. 
We  estimate  that  the  payments  for  the  Cer- 
tificate Tax,  commencing  in  1/85,  amount 
in  68  years  to  the  sum  of  .     .  £7,500,000 

For  Articles  of  Clerkship, 
commencing  in  1794,  for  59 
years 3,500,000 

To  which  is  to  be  added  for 
Admission  Duties,  commenc- 
ing in  1 804,  during  49  years     500,000 


Making  in  all      ,     .    .^11,500,000 

This  enormous  sum  has  been  extracted 
from  the  hard  enmings  of  this  one  branch 
of  the  .  Legal  Profession.  The  time  has 
surely  arrived  when  the  first  imposed  tax 
should  be  abolished* 

It  has  been  suggested  by  persons  who 
are  either  unwilling  to  place  the  Govern- 
xnent  in  a  minority  on  the  question, — or 
who  apprehend  that  the  House  may  not 
adhere  to  their  former  decisions,-— that  if 
the  Chancellor  of  the  Exchequer  will  give 
lip  (for  the  present  at  least)  his  plan  pf  re- 
ducing the  Ihity  on  Articles  of  Clerkship, 
estimated  ^t  24,000/.,  and  add  that  sum  to 
ihe  one-fourth    offered    reduction  of  the 


Annual  Tax,  amounting  to  29,500/.,  the 
total  of  the  remission  would  be  53,500/. ; 
and  if  he  will  add  5,500/.  more,  and  thus 
increase  the  sum  to  59,000/.,  or  one-half  the 
annual  tax, — with  the  understanding  that 
the  Profession  would  be  at  liberty  to  appeal 
again  to  Parliament  in  the  next  Session  for 
the  repeal  of  the  remainder, — ^the  instalment 
of  one-half  should  be  accepted.  Such  is  the 
suggestion.  We  cannot  say  that  this  would 
meet  the  general  approval  of  the  Profession ; 
but  as  the  proposal  bas  reached  us,  we  g^ve 
it  publicity,  and  there  will  be  time  to  con- 
sider it,  in  case  it  should  be  made  with  due 
formality. 


We  have  received  the  following  letter 
from  a  Correspondent,  who  writes,  we  be- 
lieve^ most  disinterestedly  in  support  of 
the  repeal  of  the  tax. 

7b  the  Editor  of  the  Legal  Oh$erver. 

Sir, — I  have  read  with  much  pleasure  your 
very  able  Article  on  the  Chancellor  of  the  Ex- 
chequer's Budget.  There  is  very  much  in  that 
Budget  which  I  highly  approve,  as  indeed  I 
believe  do  most  people.  But  I  am  sincerely 
disappointed  at  the  small  and  trifling  amount 
of  the  Certificate  Duty  with  which  he  proposes 
to  relieve  the  Profession.  1  think,  moreover, 
his  argument  upon  this  subject  very  illogical 
and  unsound.  He  says  the  profits  and  emolu- 
ments of  attorneys  and  solicitors  have  of  late 
years  been  very  considerably  reduced,  and  yet 
all  he  proposes  to  do  is  to  relieve  the  town 
practitioners  3/.  annually,  and  the  country 
practitioners  2/.  The  practice  of  a  Profession- 
al man  cannot  be  great  if  2/.  or  3/.  per  annum 
will  be  such  a  great  relief  to  him. 

But,  sir,  it  is  not  so  much  the  actual  amoimt 
which,  in  common  with  everybody  else  of 
common  sense  and  justice,  I  complain  of,  as 
the  very  great  injustice  of  taxing  one  profession 
so  much  more  than  any  other.  Now,  be  the 
injustice  of  the  Income  Tax  ever  so  great,  it 
has  at  least  one  item  of  justice,  and  that  i8«  it 
only  takes  the  money  from  a  man  who  has  ac- 
tually made  it,  and  taxes  all  trades  and  profes- 
sions equally  (whether  there  should  be  any 
distinction  between  incomes  derived  from  fixed 
property  and  incomes  derived  from  labour  and 
professional  skill  is  another  question,  and  one 
which  would  here  be  too  long  to  enter  upon), 
whereas  this  Attorneys'  Certificate  Tax  is 
simply  a  tax  upon  one  solitary  profession, 
which  no  one  of  the  other  learned  professions 
have  to  pay ;  moreover,  it  lowers  and  degrades 
the  Profession  by  placing  it  upon  a  level  with 
hawkers,  auctioneers,  pawnbrokers,  el  id  genus 
ornne.  Now,  sir,  it  seems  to  me  that  should 
the  Profession  accede  to  this  sop  of  the  Chan- 
cellor of  the  Excheouer,  they  will  in  all  human 
probability  be  saddled  with  this  most  iniqui- 
tous tax  for  at  kast  another  half  century  until 
I  all  the  present  generation  of  attorneys,  sohci- 
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tors,  proctorsj  &c.,  shall  have  gone  to  **  the 
tomb  of  all  the  Capulets." 

Sir,  my  stroDg  and  earnest  recommendation 
to  the  I^rofession  is,  instaady  to  refuse  this 
worse  than  paltry  offer  of  Mr.  (jladstone,  or  else 
if  they  do  not  immediately  and  industriously 
exert  themselves  to  throw  off  this  atrocious 
burden,  all  the  labour  of  the  last  few  years 
will  have  been  completely  and  entirely  thrown 
away :  all  they  have  been  doing  towards  the 
repeal  of  the  tax  will  have  been  nothing  more 
nor  less  than  sheer  waste  of  time,  because  it 
really  is  too  absurd  to  suppose  that  the  Pro- 
fession, after  all  their  trouble  and  labour,  are 
to  be  compromised  in  this  niggardly  manner. 
We  are  now  arrived  at  a  decided  crisis  in  our 
financial  affairs, — one  of  two  things  must  take 
place,  either  the  country  does  or  does  not  ac- 
cept Mr.  Gladstone's  Budget.  If  the  Budget 
should  pass  in  its  present  form,  then  good-bye 
to  all  hopes  of  this  tax  being  wiped  away  from 
the  Statute  Book  for  at  least  another  half 
century. 

X.  Y.  Z.,  A  Financial  Rbpormer. 


OPINIONS  OF  THE  PRESS  ON  THE 
CERTIFICATE  DUTY. 

*'LoRD  Robert  Grobvbnob,  who  for 
some  years  past  has  so  consistently  and  ably 
fought  the  battle  of  the  attomevs,  has  at 
length  acquired  something  more  thui  barren 
laurels. 

**  It  is  said  that  the  Attorney  interest  is  all 
powerful  in  the  House  of  Commons  —  that 
every  member  must  necessarily  employ  gen- 
tlemen of  the  Law  to  conduct  the  businese  of 
his  election,  and  that  pledges  made  in  the 
midit  of  a  fierce  contest,  however  much  they 
may  afterwards  be  disregarded  with  respect 
to  others,  must  be  fulfilled  to  the  very  letter 
in  the  case  of  those  fortunate  persons  whose 
influence  in  particular  localities  is  sometimes 
disagreeably  permanent. 

''This  is  rather  a  low  ground  upon  which 
to  argue  the  question.  It  should  ri^er  be 
regarded  in  diis  light, — ^whether  the  attorneys 
have  in  reality  a  p;rievance ;  and  if  the  answer 
be  in  the  affirmative,  then  they  have  a  perfect 
right  to  exercise  any  influence  which  they  may 
individually  or  collectively  possess  to  obtain 
its  redress.  The  exceptional  nature  of  the 
Annual  Certificate  Duty  haa  been  frequently 
pointed  out ;  it  is  a  tax  which  presses  heavily 
on  the  young  practitioner,  which  produces  no 
veij  considerable  amount  to  die  revenue,  but 
which  has  this  great  recommendation  in  the 
eves  of  every  Chancellor  of  the  Exchequer— 
that  it  is  easily  collected.  Lord  Robert  Gitw* 
VBnor  deserves  the  thanks  of  the  Profession  for 
having  so  repeatedly  uiged  their  case  upon 
the  attention  of  PurUameat,  that  at  iMigth 
the  Government  is  prepared  to  concede  aome 
poition  of  their  demands.  The  Cbanoellor  of 
^e  Exchequer  now  propoaat  to  reduee  the 
Certificato  Duty  to  9J.  and  62.;  tod  to  redace 


the  stamp  duty  payable  on  admission'  from 
120i.  to  80/.  He  said,  however,  that  the  ao- 
licitors  asked  for  the  remission  of  the  Certifi- 
cate Dut^  for  the  benefit  of  those  who  were 
already  in  the  Profession,  leaving  all  those 
who  had  to  enter  the  Profession  to  pay  pre- 
cisely the  same  amount  as  at  present.  He  did 
not  think  that  that  would  'be  a  fair  mode  of 
dealing  with  the  tax.'  Of  course,  it  is  better 
to  get  rid  of  a  portion  of  an  evil  than  to  obtain 
nottiing  at  all ;  but  if  the  arguments  which 
have  been  urged  in  favour  of  the  remission  of 
this  duty  are  of  any  weight,  they  go  to  its 
total  remission,  and,  therefore,  we  much 
doubt  whether  the  attorneys  will,  generally, 
be  thankful  for  the  infinitesimal  rehef  which  it 
is  proposed  to  give  them.  A  concession  so 
ungraciously  made,  after  repeated  votes  of  the 
House  in  favour  of  the  total  repeal  of  the  duty, 
will  neither  negative  further  opposition,  nor 
silence  future  demands,  and  Lord  Robert 
Grosvenor,  we  believe,  will  not  be  asked  to 
intermit  his  useful  exertions  in  this  cause  until 
he  converts  his  present  partial  victory  into  a 
complete  triumph.  With  regard  to  the  dimi- 
nution of  the  stamp  duty  on  admission,'  it 
may  with  justice  be  said  that  it  is  important  to 
the  community  at  large  that  care  should  be 
taken  to  prevent  access  to  the  Profession  from 
being  eitner  too  cheap  or  too  easy.  We  do 
not  say  that  the  ability  to  pay  down  120/.  or 
80/.  is  a  satisfactory  test  of  intelliffence  or  re- 
spectability ;  but  the  exaction  of  the  former 
sum  has  undoubtedljr  had  the  effect  of  pre- 
venting the  admission  of  a  multitude  of 
obscure  pt^u^itioners,  whose  practice  would 
scarcely  he  a  ben^t  to  themselves,  and  cer- 
tainly would  be  no  advantage  to  the  conntrv. 
The  strikinpr  off  40/.  from  the  stamp  duty  wul 
not,  we  believe,  make  any  sensible  difference 
in  this  respect,  especially  as  the  attoruOTS, 
with  wise  foresight,  have  established  an  effi- 
cient system  of  education,  which,  more  than 
any  tax  that  can  be  imposed,  will  continue  to 
render,  as  it  does  at  present,  the  Profession  of 
which  they  are  members  respectable  and  in- 
telligent. We  agree  with  the  Chancellor  of 
the  Exchequer  mat  120/.  is  an  enormous 
amount  of  capital  to  be  paid  by  anticipation 
'  by  persons  who  may  die  or  turn  out  incom* 
petent'  or  'leave  the  Profession.'  We  may 
add,  that  the  right  hon.  gentleman  proposes  to 
make  these  alterations  merely  '  in  considflra- 
tion  of  legislative  changes  which  of  late  luive 
been  madeand  whick  have  tended  materially,  by 
the  direct  action  of  the  law,  to  diminish  ike  bu- 
siness of  attorneys.'  This,  in  fact,  is  an  admis- 
sion of  aU  the  arguments  which  have  been 
ureed  in  favour  of  the  total  repeal  of  the  tax  ; 
and  as  the  question,  as  far  as  the  amount  con- 
cerned, is  not  one  of  great  importance  to  the 
revenue,  it  is  not  yet  too  late  for  the  Govem- 


'  This,  of  course,  should  be  on  "  articks  of 
clerkship,"  not  on  ''admissions."  The  latter 
tax  the  Chancellor  of  the  Exchequer  leaves 
untouched^— Ed. 
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meiit  to  consider  whether  it  will  not  at  length 
do  complete  jnstiee  to  this  respectable  and 
important  portion  of  the  community.'*— Jfom- 
i»ff  Pott,  April  20. 


COUNTY  COURT  JUDGMENTS. 

CHOICE    OF    REMEDIES. 


Our  last  Number  contained  a  short  re 
port  of  a  case  decided  by  the  Court  of 
Queen's  Bench,^  in  which  an  attempt  was 
unsuccessfully  made  to  render  the  process 
of  the  Superior  Courts  of  Law  auxiiiaiy  to 
the  enforcement  of  a  judgment  obtained  in 
one  of  the  County  Courts.     The  plaintiff. 
It  seems,  had  sued  in  the  County  Court  of 
Northamptonshire  for  a  debt  of  49^  odd, 
within  a  few  shillings  of  the  limit  of  the 
County  Court  jurisdiction,  and  obtained  an 
order  irom  the  County  Court  Judge  for  the 
recovery  of  the  sum  claimed,  and  9L  for 
costs.     The  process  of  thfe  County  Court 
being  insufficient,  we  presume,  to  enable 
the  plaintiff  to  reidise  the  fruits  of  his  judg- 
ment, an  action,  founded  upon  such  judg- 
ment,   was  commenced   in  the  Court  of 
Queen's  Bench,  and   was  met  by  a  de- 
murrer to  the  declaration,  upon  the  ground 
that  an  action  would  not  lie  in  the  Su- 
perior Courts  upon  a  judgment  of  a  County 
Court;    because    the    remedy  in  County 
Courts  was  peculiar  and  diffeiied  materially 
from  that  f^orded  to  snitora  in  the  Su- 
perior  Courts.      The  Court    of   Queen's 
Bendi  was  unanimously  of  opinion  that 
the  demurrer  was  well  founded,  and  that 
the  action  was  not  maintmnable  in  the  Su- 
perior Courts.      The  County   Court  Act 
Sim  a  specific  remedy  against  the  pro- 
perty and    person  of  the  debtor.      The 
iward  of  execution  in  those  Courts  was 
only  against  the  goods  of  the  debtor,  and 
his  person  was  protected,  unless  in  cases 
of  fhmd,  when  he  might  be  committed  to 
prison  for  forty  days,  not  to  satisfy  the 
dd)t,  but  as  punishAent  for  a  contempt 
of  Court.     So,  m  executions  against  the 
debtor's   goods,   the  County  Courts  Act 
protected   the   debtor's    wearing  apparel, 
bedding,    and    tools    and    implements  ot 
trade,  to  the  yalue  of  5Z.    if  this  action 
was  mamtainable,    then  execution  might 
issue  from  the  Superior  Courts  as  if  the 
action  was  originally  commenced  in  those 
Courts*  and  the  debtor's  person  would  be 
liable  to  arrest  upon  a  ea.  sa.,  and  his 
goods  might  be  taken  in  execution  upon  a 

'  BirMiy  ▼•  EUerhm,  Leg.  Obs.,  voL  45, 
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^./tf.,  without  regard  to  the  exceptions 
contained  in  the  County  Courts  Act.   Ereii 
if  a  judgment  was  obtained  in  this  Courts 
it  did  not  appear  that  the  County  Court 
Judge  would  be  divested  of  the  power  he 
possessed  to  vary  or  rescind  his  own  orderj 
OT  to  order  the  debt  in  question  to  be  paid  by 
instalments.     The  Court,  therefore,  consi- 
dered that  the  County  Courts  would  become 
instruments  of  vexatious  litigation,  and  the 
intention  of  the  Legislature  be  frustrated,  if 
the  process  of  the  Superior  Courts  could  be 
used  for  enforcing  the  judgments  of  the 
County  Courts  in  the  manner  now  pro- 
posed.   Judgment  was  thwrefore  given  for 
the  defendant  upon  demurrer.     This  de- 
cision suggests,  that  in  cases  of  concurrent 
jurisdiction,  it  will  be  desirable  to  ascertain 
in  the  first  instance  and  before  proceedings 
are  commenced  in  a  County  Court,  whether 
an  award  of  execution  against  the  goods  ci 
a  defendant,  affords  a  reasonable  security  to 
the  plaintiff  that  he  can  obtain  satisfaction 
for  his  judgment.    If  it  be  considered  ex- 
pedient to    have  the  additional    security 
afforded  by  a  capias  ad  satisfaciendum^ 
the  action  should  be  brought  in  one  of  the 
Superior  Courts,  and  not  in  the  County 
Court. 


NOTICES  OF  NEW  BOOKS. 

A  Summary  of  the  Law  of  Patents  and  of 
Extension  of  Patents,  with  Forms  and 
all  the  Statutes.  By  Charles  Words- 
worth, Esq.,  Barrister-at-Law,  Asso- 
ciate and  Counsel  to  the  Institution  of 
Civil  Engineers.  London :  W.  G.  Ben- 
ning  &  Co.     1853. 

Mr.  Wordsworth,  who  is  already  fa- 
vourably known  to  the  Legal  Profession,  as 
the  author  of  several  practical  treatises  of 
great  value,  in  different  departments  of  the 
Law,  has  now  conferred  a  benefit,  not  only 
upon  the  Profession,  but  upon  all  who  are 
concerned  in  scientific  and  mechanical  pur- 
suits, hy  the  publication  of  an  accurate  and 
complete,  but  at  the  same  time  a  concase 
and  perspicuous  summary  of  that  which  has 
heretofore  been  considered  a  difficult  and 
complicated  branch  of  national  jurispru- 
dence. 

The  Act  of  last  Session  (15  &  16  Vict, 
o.  83)  has  given  a  vast  additional  import- 
ance to  the  subject  by  removii^  the  restric- 
tion which  previously  prevailed,  and  which 
limited  the  number  of  persons  who  could 
be  legally  interested  m  a  patent  for  any  in- 
vention to  twelve.     There  is  now  no  taw 
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It  is  onlj  just  to  add  that  the  principle 
of  accommodatiiig  prices  to  the  capacity  of 
the  purchasers,  which  has  heen  somewhat 
tardily  recognised  hy  the  law  pnhlishers,  is 
judicioQsly  adopted  in  reference  to  Mr. 
Wordsworth's  suniiBary«  which  has  been 
published  at  the  very  moderate  price  of 
four  thillings. 


J  to  prevent  the  formation  of  joint- 
«loek  oompanjes  for  the  working  of  patents 
in  my  cases  in  which  the  application  of 
extended  resources  and  capital  may  be 
deemed  expedient,  and  there  is  enough  of 
enterprise  as  well  as  mechanical  and  scien- 
fific  genius  abroad  to  make  it  more  than 
prolMtble  that  inventions  of  magnitude  will 
be  brought  to  the  notice  of  the  public, 
wliidL  require  for  their  development  the 
eo-operation  and  associated  strength  that 
cm  only  be  found  in  a  well  oi^;ani^  oom- 
pwwriif  company. 

Tlioee  who  can  understand  the  difficulty 
and  cdeukte  the  labour  of  compressing 
info  «  small  compass  that  which  is  spread 
ever  a  variety  of  Statutes  and  dedncible 
fiem  «  multitude  of  judicial  decbions,  will 
hardly  hSL  to  appreciate  the  unpretending 
Ktde  work  now  before  us,  which,  in  the 
fllMiTt  limit  of  fifty-mx  pages^  contains  an 
exact  analysis  of  dl  that  the  lawyer,  the 
inventor,  or  the  patent  agent,  can  requiVe  to 
learn  uiHlef  the  following  titles,  which  form 
the  subject  of  distinct  sections : — 

1.  Introduction  to  the  Law  of  Patents. 

3.  TVho  may  obtain  a  patent. 

"S.  For  what  a  patent  may  be  obtained. 

4.  How  to  obtain  a  intent. 

^«  Form  and  operation  of  patent^licences. 
6.  Sfiecification. 
7«  Disclfumers  and  caveats. 
e.  Infringement.    Costs.    Injanetion. 
.  '9«  Batent.    How  avoided.    Scire  feunas. 

10.  Registrar  of  patents  and  of  proprietors. 

11.  Prolongation  of  patents.    Confirmation. 

The  Appendix  contains  all  the  Statutes 
'kearing  upon  the  subject,  t6gether  with  the 
JMoal  forms  of  petitiooi  declaration,  pro- 
visional specification,  reference,  warrant, 
letters  patent,  specification,  petition  for 
prolongadon  of  patent,  affidavit  and  ad- 
Tcrtisement,  and  declaration  in  action  for 
infringement. 

The  learned  Authoi^s  experience  as 
Counsel  to  the  Institution  of  Ciril  En- 
ipneers,  has  not  only  tended  to  render  him 
familiar  with  the  subject-matter  of  this 
Bttle  treatise,  but  has  also  enabled  him  to 
discriminate  and  select  from  the  multitude 
<if  cases  spread  over  the  reports  those  only 
which  can  be  considered  as  authority  for 
any  proportion  of  law  in  relation  to  patents 
fi>r  inventions.  All  these  cases  are  care- 
fnllj  and  judiciously  embodied  in  Mr. 
IFordswortb's  volume,  which  is  eminently 
deserving  the  character  of  a  practical 
treatise,  and  may  be  consulted  with  great 
advanti^e  by  either  lawyer  or  larman,  who 
desires  to  be  accurately  acquainted  with 
^the  Law  of  Patents/* 


THE  LORD  CHANCELLOR'S  CHARI- 
TABLE TRUSTS'  BILL. 

The  preamble  states  that  it  is  expedient  to 
provide  means  for  securing  the  due  admini- 
stration of  charitable  tmsts,  and  for  the  more 
beneficial  application  of  charitable  funds  in 
certain  cases.  The  proposed  enactments  are 
as  follow  :— 

1.  The  Lord  President  of  her  Majesty's 
Council,  the  Lord  Chancellor,  the  Firet  Lord  of 
the  Treasury,  the  Chancellor  of  the  Eiohequer, 
and  such  one  of  her  Majesty's  Principal  Se* 
cretaries  of  State,  and  such  three  other  per- 
sons (being  Privy  Councillors)  as  her  Ma- 
jesty may  appoint,  shall,  in  conjunction  with 
the  lefi^al  members  after  mentioned,  form  a 
board  to  be  styled  "  the  Board  of  Public  Cha- 
rities ; "  and  her  Majesty  may  appoint  two  ner- 
sons,  being  Barristers-at-Law  of  not  less  tnan 
twelve  years'  standing,  to  be  Ic^  members  of 
the  board,  and  such  Iq^  members  shall  hold 
their  ofiices  during  the  pleasure  of  her  Majesty, 
and  shall  devote  their  whole  time  to  the  duties 
of  their  offices. 

2.  President  and  vice-president  of  the  bowd. 

3.  The  board  shall  appoint  a  secretary  (who 
shall  be  a  harriatwp^at'iam  of  not  less  than 
seven  years'  standing),  and  such  elerksand 
messengers  as  the  board  may  think  ik ;  such 
secrets^  and  aU  other  persona  appointed  under 
this  provision  to  hold  th^  offices  during  the 
pleasure  of  the  board. 

4.  Board  to  appoint  inspectors. 

5.  Salaries :— legal  members,  1,200/.;  se- 
cretary, 1,000/.;  inspectors,  800/.  and  tra- 
velling expenses. 

6.  Legal  members  of  the  board  not  to  sit  in 
the  House  of  Commons. 

7.  Board  to  frame  general  minutes. 

8.  Minutes  of  proceedings  and  orders,  &c., 
to  be  entered,  and  copies  of  entries  signed  by 
the  secretary  to  be  received  in  evidence. 

9.  Board  to  inquire  into  condition  and  ma- 
nagement of  chanties. 

10.  Power  to  reqmra  aoeounts  and  state- 
ments. 

11.  Officers  having  custody  of  records  to 
furnish  copies  and  extracts,  if  required  by 
board. 

12.  Inspector  may  examine  witnesses  on 
oath. 

13.  Persons  givmg  Mse  evidence,  &c.,  to 
be  guilty  of  a  misdemeanour. 

14.  &nring  for  persons  claiming  advvrsely  to 
charities. 
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15.  Board  to  entertab  appUcationa  for  their 
opinion  or  advice.  Persona  actbg  on  advice 
<»  board  to  be  indemnified. 

16.  Notice  of  le^  proceedings  as  to  any 
cbarity  by  any  person,  except  the  Attornejr- 
General«  to  be  given  to  the  board.  Courts  not 
to  entertain  prmedings  as  to  charities^  except 
upon  certificate  of  the  board. 

17.  Saving  for  the  Attorney-General  acting 
exqficio^ 

18.  Board  may,  upon  the  report  of  an  in> 
specter,  authorise  proceedings,  where  no  notice 
has  beoi  given  to  them,  and  may  in  other  cases 
cause  local  inquiries  by  their  inspector. 

19.  Power  for  board  to  certify  certain  cases 
to  the  Attomey*Qeneral. 

20.  Board  may  sanction    building 
workiitf  mines,  doing  repairs,  &c. 

21.  Board  may  sanction  compromise  of 
claims  on  behalf  of  charity. 

22.  Board  under  specid  circnmstances,  may 
authorise  eale  or  exchange  of  charitv  lands. 

23.  Board  may  authorise  the  reoemption  of 
rent-charges. 

24.  Trustees  acting  under  directions  of  the 
board  to  be  indemnified. 

26.  Power  to  board  to  frame  schemes  for  the 
appropriation  of  charitable  property  to  varied 
trasts,  where  it  appears  to  the  saia  board  that  the 
chari^le  purpose  for  which  the  fund  has  been 
given  by  the  founder  has  iailed : 

Where  the  said  board  are  satisfied  that  the 
fund  as  administered  according  to  the  charit- 
aUs  trust  afibcting  the  same  eraaCes  or  in- 
creases pauyerism  or  insmorality  c 

Where  in  the  opinion  of  the  said  board  the 
fitod  of  any  charity  administered  separately  is 
iesnfficient  for  the  purposes  for  which  it  was 
given  by  the  founder,  but  may,  under  a  scheme 
approved  as  aforesaid,  be  eflfectively  employed 
in  union  with  or  in  aid  of  any  other  cnanty, 
whether  supported  by  endowment  or  by  vo- 
hutary  subscriptions,  or  partly  by  endownent 
and  partly  by  voluntary  subscriptions,  or  in 
extending  the  benefits  of  any  such  other 
chanty; 

Where  in  the  case  of  any  charity  founded 
more  than  60  years  before  the  approval  of  the 
scheme  in  relation  thereto,  the  said  hoard  are 
satisfied  that  the  charity  has  no  beneficial  re* 
suits,  or  that  the  benefits  are  insignificant  hav- 
ing regard  to  the  income  thereof,  and  that  the 
income  of  such  eharity  may,  undor  a  scheme 
to  approved  as  aforesaid,  be  beneficidly  ap* 
phed  to  other  charitable  purposes  in  the  dis- 
trict or  districts  where  it  is  administered. 

2d.  Sehemes  to  be  advertised  before  approval, 
uid  objections  may  be  submitted  for  the  con- 
sideration of  hoard. 

27.  Schemes  approved  or  consented  to  by 
trustees,  &c.,  to  taike  effect  if  not  disallowed 
by  Parliament. 

28.  In  other  cases  schemes  not  to  take  efiect 
without  previous  authority  of  Parliament. 

29.  In  cases  of  charities  the  incomes  of 
which  exceed  dOl.,  Master  of  the  Rolls  and 
Vice-(%ancellors,  upoa  applications  to  them  at 
Chambers  to  have  uie  same  jurisdiction  as  the 


Court  of  Chancery  or  Lord  Chascefior  vowKa^ 
upon  information,  &c.    IS  &  l&  Vict.  e.  SO. 

30.  Provisions  as  to  charities  tiw  iiicqbbss 
whereof  exceed  30/.  to  extend  to  charities  ]»•> 
the  city  of  London,  the  incomes  wberaoC  da 
not  exceed  30i. 

31.  Lord  Chancellor,  with  the  advice  o£ 
Master  of  the  Rolls  and  Vice-ChanceUot^  er 
two  of  them,  to  make  general  orders. 

32.  County  Court  to  have  jurisdictiosi  uik 
cases  of  charities,  the  incomes  of  which  do  sot 
exceed  30/. 

33.  Where  two  or  more  County  Goarto 
have  concurrent  jurisdiction,  board  to  dire^  t^ 
which  Court  applications  shall  be  made.. 

•  34.  Board  may  direct  cases  within  the  juria* 
diction  of  a  County  Court  to  he  taken  before 
a  Judge  of  the  Court  of  Chancery  in  the  first 
instance. 

35.  No  order  of  County  Court  for  the  ap- 
pointment of  trustees  or  approval  of  a  scheiae 
to  be  valid  unless  confirmed  by  boavd. 

36.  Board,  if  dissatisfied  with  the  ordev  «6 
County  Court,  may  remit  the  case  for  le-Gesw 
sideration,  or  may  transfer  the  mattes  to  ». 
Judge  of  the  Court  of  Chancery. 

37.  Orders  of  Judge  of  County  Court  undct 
this  Act  to  be  enforced  as  under  9  &  10  Vict^ 
c.  95. 

38.  Appeal. 

39.  Proceedings  on  appeal.  Bond  to  pr<^ 
secute  appeal  may  be  put  va  suit. 

40.  Chancery  Judge  or  County  Court  iib 
proceedings  under  this  Act  not  to  try  uties,, 
&c. 

41.  Notice  to  be  published  of  appBcation 
for  schemes  or  appointment  of  trustees  under 
this  Act. 

42.  By  whom  applications  may  be  made. 
Attorney-General  may  petition  under  52  Geo. 
3,  c.  101. 

43.  Statement  in  certificate  of  boaid  of  the 
amount  of  income  of  any  charity  to  be  suffi- 
cient evidence  for  determming  the  jurisdiction 
or  proceedinffs  under  this  Act.  Proriso  as  to 
particular  endowmente. 

44.  Lord  Chancellor  to  make  order  for  re* 
gulating  proceedings  before  County  Conrts^ 
and,  subject  thereto.  Judges  to  regulato  prfr-> 
ceedings. 

45.  In  cases  of  charities  for  exclusive  bene* 
fit  of  persons  of  a  particular  rehgion»  truateea 
to  be  of  same  rdigion. 

46.  Reservation  of  righte  and  privileges  of 
Church  of  England  with  respect  to  charities* 

47.  Secretary  to  be  treasurer  of  chaiitiea^ 
such  treasurer  to  be  a  corporation. 

48.  Land  holden  upon  trust  for  a  charily, 
subject  to  jurisdiction  of  Court  of  Chancery 
and  of  Judge,  may  be  vested  in  treaaarer. 
Proviso. 

49.  Treasurer  to  be  a  hare  tnistee. 

60.  Judge  may  order  trustees,  &c.»  holdiBg 
stock,  &c.,  belonging  to  a  charity  subject  t* 
his  jurisdiction  to  transfer  same  to  official 
trustees. 

51.  Secretary  to  keep  separate  accomuef 
funds  of  each  charity. 
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52.  Trustees  mav  deposit  for  security  in  a 
repository  provided  by  the  board. 

53.  AuDual  report  to  be  laid  before  Par- 
liament. 

54.  Accounts  of  trustees  of  charities  to  be 
delivered  to  the  clerks  of  County  Courts,  and 
to  the  board. 

55.  Exceptions  from  the  operation  of  Act. 
Provisions  as  to  charities  supported  partly  by 
voluntary  subscriptions. 

56.  Legal  estates  of  hereditaments  now 
vested  in  municipal  corporations  and  charitable 
trusts  to  be  vested  in  trustees.  5  &  6  Wm.  4, 
c.  76. 

67'  Interpretation  clause. 

58.  Act  not  to  extend  to  Scotland  or  Ireland. 
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That  the  adhesive  stamps  be  made  to  range 
from  Ad.  to  1/. 

If  this  were  sOy  we  should  in  most  cases 
only  requive  one  stamp  in  our  office  copies  in- 
stead of  four  or  five  as  at  present. 

It  would  also  obviate  the  objection  of  the 
officers  of  the  Court  to  file  documents  bedaubed 
with  a  number  of  stamps,  and  thereby  be  a 
great  saving  of  time  and  trouble  to  the  Pro- 
ression. 

I  hope  the  authorities  may  be  induced  to 
Kmedy  the  evil,  and  confer  a  favour  on  many 
Practitioners.  J.  H. 


LAW  OF  ATTORNEYS, 

UABILITY   OF   ONE   PARTNER   FOR   THE 
ACTS   OF  ANOTHER. 

Where  an  investment  of  money  is  made 
in  the  name  of  the  senior  partner  of  a  firm, 
and  approved  by  the  parties,  the  duty  of 
the  firm  is  discharged  ;  and  the  subsequent 
loss  by  the  breach  of  duty  of  such  partner 
as  trustee  does  not  render  the  junior  part- 
ner liable.  The  hcta  of  the  case  to  which 
we  refer  are  stated  in  the  following  judg- 
ment of  Vice-ChaneeUor  Parker : — 

"The  will  of  Thomas  Stokes  gave  a  sum  o( 
3,000i.  to  three  unmarried  women,  whom  he 
named  his  executrixes,  upon  trust,  to  invest 
the  money  in  the  funds,  and  to  stand  possessed 
of  it  upon  trust  for  themselves  for  their  lives 
respectively,  and  then  for  their  children,  with 
ulterior  trusts.  The  money  was  invested  re- 
gularly in  the  sum  of  2,910/.  Navy  bl  per 
cents.,  in  the  names  of  the  three  women,  and 
in  the  additional  name  of  W.  Bromley,  as 
trustees  thereof.  On  the  12th  of  February, 
18222,  a  declaration  of  tmst  was  executed  by 
the  four  persons  m  whose  names  the  stock 
was  placed,  declaring  that  they  stood  pos- 
tasted  thereof  upon  the  trusts  of  the  will  of 
Mr.  Stokes.     William  and   Joseph  Warner 


Bromley,  were  solicitors  for  aU  the  parties  in 
that  transaction.    They  prepared  the  deed  of 
declaration  of  trusts,  and  were  paid  their  bill  of 
costs  then  incurred.    It  is  said,  and  truly,  that 
there  was  an   irregularity  in  associating  the 
name  of  William  Bromley,  in  the  trust  with 
the  original  trustees ;  but  it  was  an  irregularity 
in  which  the  three  female  plaintiffs,  who  were 
then  unmarried,  concurred,  and  therefore  they 
cannot    be    the    parties    to  complain   of  it  * 
Some  time  afterwards,  on  the  reduction  of  the 
rate  of  interest  on  the  Navy  5/.  per  cents.,  it 
was  arranged  that  the  money  should  be  sold 
out,  and  invested  on  mortgage  in  the  name 
of  William*  Bromley  alone.    "Diat  was  a  breach 
of  trust.    The  money  ought  not  to  have  been 
invested  on  mortgage  at  all,  and  then  not  in 
the  name  of  one  trustee  alone.    Two  of  the 
ladies  were  then  married ;  and  the^r  and  the 
respective  husbands  of  the  two  married  ladies 
concurred  in  giving  the  power  of  attorney  for 
the  sale  «f  the  stock  to  William  Bromley  alone. 
The  stock  was  sold  by  him,  and  the  money 
produced  by  that  sale  found  its  way  to  tiiie 
credit  of  the  partnership  account  of  the  firm  of 
William  and  Joseph  Warner  Bromley,  at  their 
bankers,  Messrs.  Rogers,  Towgood,  &  Co.; 
and  that  it  is  the  foundation  of  the  liabilitv 
now  sought  to  be  enforced  against  Mr.  Joseph 
Warner  Bromley.    It  is  necessary  to  examine 
with  some  minuteness  the  grounds  on  which 
the  law  applicable  to  this  case  depends.    The 
plaintiffs  suggest  two  grounds: — 1st,  that  the 
firm  of  William  and  Joseph  Warner  Broml^ 
undertook  a  duty  in  respect  of  this  fund  which 
was  not  discharged ;  and  that,  therefore,  Mr. 
Joseph  Warner  Bromley  is  now  liable  to  the 
pkdntiffs.  The  other  ground  is,  that  the  monev 
came  into  their  hands  as  tmst  money,  whicn 
they  were  hound  to  see  to  the  application  of; 
an  obligation  from  which  they  could  discharge 
themselves  only  by  seeing  to  the  due  perform- 
ance of  the  trust.    Now,  as  to  the  first  ground, 
the  duty  of  the  firm  appears  to  me  to  have 
been  to  invest  the  money  on  mortgage  security 
in  the  name  of  William  Bromley  alone.    We 
find  that  this  duty  was  performed  in  the  fol- 
lowing way : — On  the  31st  of  May,  1824,  Mr. 
William  Bromley  represented  that  the  money 
had  been  laid  out  on  mortgage  of  freehold  pro- 
perty at  HoUoway,  which,  it  was  admitted  was 
an  untrue  statement.    The  only  excuse  for  the 
statement  is,  tiiat  Mr.  William  Bromley  had 
the  means  of  making  good  that  statement,  in- 
asmuch as  he  had  freehold  property  at  Hol- 
loway  arising  from  transactions  between  him- 
self and  Mr.  Bumard,  which  might  have  en- 
abled him  to  make  such  a  security. 

"  But  we  find,  that  on  the  19th  of  March* 
1825,  a  mortgage  was  executed  from  a  Mr. 
Lewis  to  secure  to  Mr.  W.  Bromley  a  sum 
of  money,  which  was  the  sum,  witmn  a  few 
pounds,  of  the  amonnt  which  he  had  received 
to  invest ;  and  dils  small  baluiee  appears  to 
have  been  accounted  for  to  the  partiee.  The 
defendant's  case  is,  that  this  security  fhwa 
Lewis  was  sufficient  for  the  amount,  and  that 
it  was  appropriated  by  WiDiani  Bromley  as  an 
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investment  for  the  sum  in  his  hands ;  that  it 
was  communicated  to  iJie  parties  and  adopted 
by  them.  If  that  be  so  on  the  evidence,  there 
must  have  been  an  end  of  the  engagement  of 
the  firm  arising  from  their  professional  en- 
ga^ment  as  solicitors,  because  it  was  invested 
in  the  name  of  Mr.  William  Bromley,  accord- 
ing to  the  previous  arrangement  that  it  should 
be  placed  under  his  sole  control.  If  it  was  in- 
•  vested  in  his  name,  and  if  it  was  subsequently 
lost,  they  are  not  liable.  Now,  how  is  that  on 
the  evidence  ? 

"The  statement  in  the  biH  is  to  the  effect, 
that,  in  March,  1824,  Mr.  William  Bromley, 
then  beinjr  the  partner  of   Mr.  Joseph  W. 
Bromley,  in  continuance  of  his  design  of  de- 
frauding the  plaintiffs  in  respect  of  the  trust 
funds,  proposed  to  invest  the  trust  money 
upon  mortgage  of  real  security ;  and,  in  fur- 
therance of  such  fraudulent  design,  advised 
such  investment  to  be  made  in  his  sole  name, 
under  the  pretext  that  he  might  be  able  to  re- 
ceive the  interest  or  dividends  with  facility  for 
the  plaintiffs.    I  may  observe  upon  this  part 
of  the  case,  that  the  declaration  of  trust  of 
October,  1827,  recites  that  agreement.    The 
mortgage  deed  is  proved ;  as  to  the  considera* 
tion,  there  could  be  no  doubt  that  it  was  suf- 
ficient ;  the  security  was  appropriated  to  the 
trust,  and  the  whole  sum  of^  2,910/.  was  after- 
wards actuaUy  realised  upon  the  estate  which 
Lewis  mortgaged ;  the  sufficiency  of  the  se- 
curity discharged  the  duty  of  William  and 
Joseph  W.  Bromley.    Was  this  security  then 
commnnicatod  to  the  parties  ?    I  find  that  the 
plaintiffs  were  early  informed  of  the  existence 
of  this  security,  and  it  was  adopted  by  them. 
The  mortgage  security  was  dated  the  19th  of 
March,  1825.    The  interest  was  first  paid  in 
September,  1824;  and  in  October,  1825,  we 
find  Mrs.  Coomer  applying  by  letter  to  WilUam 
Bromley  for  the  interest  then  due.    Then,  in 
March,   1826,  we  find  a  receipt  from  Mrs. 
Trott  for  a  half-year's  interest,  described  as 
received  from  William  Bromley  on  account 
of  Mr.  Lewis.     In  September,   1826,  Mrs. 
Coomer  writes  to  Mr.  William  Bromley,  in 
conseanence  of  Lewis  having  become  bank- 
rupt, Degffing  that  the  mortgage^eeds  should 
he  placed  in  the  hands  of  Mr.  Whybrow. 
From  the  evidence  of  Mr.  Whybrow,  it  ap- 
pears that  some  of  the  deeds  relating  to  the 
mortgage  were  placed  in  his  hands,  in  accord- 
ance with  the  request  of  Mrs.  Coomer;  and 
thoogh  it  is  not  clear  that  he  ever  haid  the 
XBortgage-deed,  it  appears  that  it  had  been 
produced  to  him,  for  ne  commented  on  it.   As 
long  as  Lewis's  mortgage  remained  unrealised^ 
the  declaration  of  trust  might  have  attached  on 
it.    The  parties  appear  to  have  been  satisfied 
with  it,  and  to  have  adopted  it  as  far  as 
their  axsts  could  do  so.    Before  October,  1827, 
Lewis  having  become  bankrupt,  2,000i.,  part 
of  the  nMoey,  had  beeo:  realised  and  laid  out 
on  securities  from  other  persons,  named  Bell 
and  Loodon  respectively.     In  that  state  of 
tilings,  on  the  15th  of  October,  1827,  we  fiind 
'Vniliaoi  Bromley  executing  a  dedantion  of 


trust.  Now,  we  have  here  again  a  dedaratioa 
of  trusts, — a  repetition  of  the  deed  of  1825.  I 
really  have  heard  nothing  to  impress  my  mind 
with  the  suspicion  that  these  transactions  were 
untruly  stated.  In  1828,  the  securities  were 
realised,  and  the  whole  amount  received  was 
paid  to  Mr.  William  Bromley.  I  have  heard 
no  suggestion  that  the  monev  came  into  the 
hands  of  the  partnership ;  ana  therefore  it  ap- 
pears to  me,  that  the  monev  having  been  re- 
ceived by  Mr.  William  Bromley,  and  the 
parties  having  agreed  that  it  should  be  under 
his  sole  control,  if  it  were  afterwards  lost,  it 
was  lost  by  a  breach  of  duty  on  the  part  of  Mr, 
William  Bromley,  and  not  of  the  partnership. 
After  this  time,  Mr.  William  Bromley  makes 
an  untrue  representation,  as  before,  that  the 
money  was  invested  on  property  at  HoUoway; 
the  only  excuse  for  whi(m  was,  that  he  had  toe 
meaqs  of  m^^mg  good  the  money.  But,  how- 
ever that  might  be,  the  plaintiffs  apoear  to 
me  to  have  been  dealing  with  Mr.  William 
Bromley  alone  as  a  trustee. 

"  For  these  reasons,  it  appears  to  me  that 
the  case  is  entirely  different  from  Blair  t« 
Bromley.  There,  solicitors  had  money  in 
their  hands  which  thisy  undertook  to  invest, 
and  never  did  invest.  Here,  we  have  monev 
to  be  invested  in  a  particular  manner,  which 
was  so  invested;  and  if  it  miscarried,  it  was 
not  from  any  breach  of  duty  on  the  part  of 
the  firm  as  solicitors. 

'*  It  is  said  again,  that  this  was  a  trust  fund 
which  came  to  the  hands  of  the  firm  with 
notice  that  it  was  a  trust  fund,  and  that  they 
could  discharge  themselves  of  their  liability  or 
duty  only  by  showing  that  it  was  duly  applied 
according  to  the  trust.    That  has  nothmg  to 
do  with  their  profession  as  solicitors ;  if  they 
had  been  bankers  it  would  have  been  the  same* 
A  sufiicient  answer  to  that  objection  is  this, 
that  the  money  was  applied  by  the  desire  and 
with  the  consent  of  the  parties  who  now  seek 
to  make  the  defendants  hable  for  the  applica- 
tion.    If  the  partners  are  liable  to  nwOce  it 
good  hfortwri,  the  plaintiffs,  by  whose  wishes 
they  did  so  apply  it,  are  liable.     I  do  not 
forget  that  two  of  these  plaintiffs  are  marricMl 
women,  but  they  are  suing  together  with  their 
husbands;  and  Mrs.  Newcombc,  one  of  these 
two,  was  unmarried  at  the  time  when  the 
money  was  first  sold  out;  and  these  plaintiffs* 
at  all  events,  cannot  complaui  of  the  very  thing 
they  desired  to  have  done,  and  which  led  to 
the  loss  of  this  fund.   Coming,  as  I  have  done, 
to  this  conclusion  on  these  grounds,  I  have 
thought  it  much  more  satisfactory  not  to  rest 
my  decision  on  the  pleadings  in  this  cause. 
The  facts,  which  are  all  before  the  Court,  do 
not  sustain  the  plaintiff's  case.     There  ure» 
however,  objections  on  the  pleadings  which 
have  not  been  displaced.    I  think  it  not  ne- 
cessary to  consider  tiie  question  on  the  lapse 
of  time,  or  on  the  laches  of  the  parties;  ma- 
terials for  these  objections  would  not  have 
been  wanting.     The   plaintiffs   knew    amto 
enough  in  1834  to  pat  tnem  on  iacpury,  which 
woiM  have  led  to  the  knowledge  of  the  stato 
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of  the  fond.  It  appean  to  me  that  the  plain- 
tiffs' bill  fails ;  and  I  cannot  do  my  duty 
except  by  dismissing  this  biU,  with  costs. 
Coomer  v.  Bromley,  5  De  G.  &  S.  532. 


METROPOLITAN  AND  PROVINCIAL 
LAW  ASSOCIATION. 

PROCEEDINGS  AT  THE  SIXTH  ANNUAL  GE- 
NERAL MEETING^  HELD  20tH  APRIL,  1853. 

Mr,  W.  H.  YalmffT  m  /Ae  CAatr. 

The  Chairman^  after  a  preliminary  state- 
ment, called  upon  the  Secretary  to  read  the 
Annual  Report,  which  contained  an  account  of 
the  proceedings  of  the  Committee  during  the 
past  year  in  the  various  departments  of  the 
Law,  and  in  reference  to  the  numerous  Bills 
before  Parliament  proposing  changes  in  the 
Law  and  affecting  the  rights  and  interests  of 
attorneys  and  solicitors. 

The  following  resolutions  were  then  adopted  : 

1.  On  the  motion  of  Mr.  Deoey,  seconded 
by  Mr.  Hart— 

That  the  Report  of  the  Committee  of  Ma- 
nagement be  received  and  adopted,  and 
that  it  be  printed  and  circulated  under  the 
direction  of  the  Committee. 

2.  On  the  motion  of  Mr.  SJuao,  seconded 
by  Mr.  Broughton^^ 

That  the  following  Members  of  the  Associa- 
tion be  elected  Members  of  the  Committee 
of  Management  for  the  ensuing  year : 
Chairman* 
Mr.  G.  H.  Seymour. 
Deputy  Chairmen, 
Mr.  £.  S.  Bailey  |     Mr.  Thos.  H.  Bower 

Metropolitan  Solicitors, 


Mr.  G.  Faulkner 
E.W.  Field 
H.  Gem 
J.  S.  Gregory 
Hy.  Karslake 
Thos.  Kennedy 
Henry  Lake 
Edw.  Lawrance 
W.  H.  Palmer 
C.  J.  Palmer 
J..  J.  J.  Sudlow 
John  Young 


Mr.  R.  B.  Armstrong 

f,    Keith  Barnes 

M    Jas.  Beaumont 

„   Wm.  BcU 

>j   E.  Benham 

,f    Geo.  Bower 

M   Jas.Burcbell 

>,   £.  F.  Burton 

„    Edwd.  Chester 

„    H.  C.  Chilton 

„    W.  S.Cookson 

„    T.  N.  Devey 

,,    Chas.  Druce 

Prmnncial  Solicitors, 
Mr.  T.  F.  Champney,  Beverley 
9,    C.  Inglebv,  Btrmtii^fii 
M    A.  Rylana,  Birmingham 
„   J.  Greene,  Bury  St,  Edmtmds 
„    J.  Sparke,  Bury  St.  Edmunds 
„    C.  W.  Potto,  Chester 
M   John  Nanson,  Carlisle 
„    R.  T.  Brockman,  Folkestone 
„    John  Burrup,  Gloucester 
„    George  Stamp,  HM 
„   Thomas  Thompson,  Hull 
„    S.  B.  Jackaman,  Ipswieh 
„    John  Sharp,  Lancaster 
„    Robert  Barr,  Leeds 
t,   John  Buhner,  Leeds 
J,   John  Sangster,  Leeds 


Mr.  J.  H.  Shaw,  Leeds 
„   T.  Avison,  Liverpool 
,,    M.  D.  Lowndes,  Liverpool 
,,    R.  A.  Payne,  Liverpool 
„    H.  H.  Stttham,  Liverpool 
„    J.  O.  Watson,  Liverpool 
„    E.  A.  Bromehead,  Lincoln 
„   John  Case,  Maidstone 
„    J.  Crossley,  Manchester 
„    N.  Earle,  Manchester 
„   James  Street,  Manchester 
„    J.  Sudlow,  Manchester 
„   Thomas  Taylor,  Manchester 
„    G.  Thorley,  Manchester 
„    Wm.  Crighton,  Newcastle-on-Tyne 
„    William  Skipper,  Norwich 
„    C.  H.  Bruce,  Nottingham 
„    R.  Enfield,  Nottingham 
„    W.  Hunt,  Nottingham 
„    Joseph  Peers,  Ruthin 
„    J.  F.  Beever,  Salford 
„   J.  Webster,  5A^e/rf 
„    J.  R.  Wilson,  Stockton 
„   T.  Bum,  jun.,  Sunderland 
„    W.  Beamont,  fVarrington 
„    John  Lewis,  Wrexham 
„    Thomas  Hodgson,  York 
„    George  Leeman,  York 

3.  On  the  motion  of  Mr.  Street,  seconded 
by  Mr.  Curling — 

That  the  best  thanks  of  the  Association  be 
presented  to  the  Auditors  for  their  ser- 
vices for  the  past  year,  and  that  they  be 
requested  to  accept  the  same  office  for  the 
ensuing  year. 

4.  On  the  motion  of  Mr.  Greens^  seconded 
by  Mr.  Newslead-^ 

l*hat  the  cordial  thanks  of  the  Association 
be  presented  to  the  Committee  of  Ma- 
nagement for  their  labours  during  the 
past  year. 

5.  On  the  motion  of  Mr.  C  Bower,  seconded 
by  Mr.  Statham — 

That  the  be^t  thanks  of  this  meeting  be  pre- 
sented to  Mr.  IV,  H.  Palmer  for  his  able 
conduct  in  the  chair. 


DECREASE  OF  TRIALS   IN  THE  SU- 
PERIOR  COURTS. 

COURT  OP  EXCHEQUER. 

From  a  parliamentary  return  to  the  House 
of  Lords  from  the  Associate  of  the  Court  of 
Exchequer,  printed  April  2 let,  it  appean  that 
the  number  of  causes  tried  at  die  Sittings  at 
Nisi  Prius  is  as  follows : — 

Jit  Middlesex,    In  London,. 
Duringthe  year  1842    .    333     —     254 
„  1843     .     295      —      231 

„  1844     .     312      — .      156 

1845     .     329      —      195 
„  1846     «     323      —      245 

„  1947    .     362      —      212 

„  1848     .     350      —     221 

„  1649     .     310      —      172 

„  1850     .     347      — •      169 

„  1851     .     266      —      13a 

,,  1852     .     288      —      150 
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REGISTRY  OF  COUNTY  COURT  JUDG- 
MENTS. 

Under  the  provisions  of  the  15  &  16  Vict, 
c.  54y  her  Biajesty's  government  have  esta- 
blished an  office,  in  which  is  recorded  every 
judgment  for  10/,  and  upwards,  given  in  the 
County  Courts  in  England,  from  their  esta- 
blishmeot  to  iho  preMDI  time,  and  which  has 
not  been  satisfied. 

The  register  wiU  be  open  for  public  inspec- 
tion on  and  after  the  2od  of  May,  1853,  (be- 
tween the  hours  of  11  and  3  o'clock,)  at  No.  1, 


Parliament  Street,  on  payment  of  the  foes  men- 
tioned in  the  table  undemeath : — 


£ 
0 


1 


d. 

0 


For  every  search  made  persanailjf 
For  every  certificate  of  search  ob- 
tained either  by  letter  to  "  the  Re- 
gistrar," or  through  "  the  Clerk  of  a 

Court" 0    3     0 

For  having  the  record  of  any  judg- 
ment removed  from  the  register      .016 

llie  latter  fee  must  be  paid  to  the  clerk  of 
the  Court  in  which  the  judgment  was  obtained. 


ATTORNEYS  TO  BE  ADMITTED. 

Trinity  Tenn,  1853. 
[Concluded  from  page  5<0,  Vol.  i5«] 

ClerW  Names  and  Residences,  To  wholk  Articled,  Assigned,  4*^- 

Fewster,  John  Reed,  lO,GordoD-atreet,lAliDgton  ; 

41,  Alfred-street,  iBliogtoo ;  and  Durlwin        .  Robert  Ingram  Sbafto,  Dnrliam 

Finch,  George,  Worcester G.  Fmcb,  NVorceater;  W.  PuUen^  Worcester 

Fitter*  Matthew  Alexander,  Edgbaston  •        .        .  W.  S.  Harding,  Birmingham 

FreeUnd,  John,  14,  £verett-atreet,  Bruaawick-aq.  .  E.  Bttrlow,  Euex-street 

GatUff,  North,  6,  Great  Qoi^-sC»;  and  Gower-pl.  B.T.  Brockman,  Folkestone ;  T.  T.  Trevor,  Gois- 

borough 
Girand,  Francis  Fred.,  23,  Caltborpe-et.,  Gray'a- 

inn-road R.  Forlej,  Aahford ;  S.  C«  Venour,  Gray't*inn-eq. 

Gibhs.  Wyatt,  5,  Park-place,  Faddington;  and 

Harant C.  J.  Longcroft,  Havant 

Glabb,  Albert  Cbas.  Lyne,  Liskeard ;  16,  Chad-  P.  Glubb,  Liskeard;  £.  £.  Collins,  King  William* 

well-etreet ;  and Eaaez-atreet •        •  •       street;  P. Glabb, Liskeard 

Gwjer,  George  Wright,  Bristol    .        •        •        .Sir  John  Kerle  Haberfield,  Bristol 
Haddialeejr,  George  Robert  f  oeler,  Caistor ;  and 

Kingston-Qpon-Hull        .        •        •        .        «  C.  lU  Haddelsey,  Caistor 
Haxris,  Edmund,  Lamb's  Condoit-street;  Ash- 

hurj;  Beverlej;  Rugby;  Hunter-street        .  G. Harris,  Rugby 

Haycock,  William  Uioe,  S9,  Obarter-house^quare .  W.  Hine,  Cbarter-house-aqnare 
IJaye.  James,  tfO,  ChadweD-street;  Myddleton-sq. ; 

and  Haye,  ComtroU N.  H.  P.  Lawrence,  and  S,  R.  Pattisoo,  LauncestOD 

Helm,  J.  Blackweir,  M.A.,  10,  Neir  Inn,  Cam-  W.  K.  Price,  Great  Torrington;  T.Nettleship,Tra- 

bridge ;  snd  Great  Torringten        •        .        .       falgar-square 
Holt,  Cbsriea,  jun.,  CoTentry        ••      .        .        •  J*  Holt,  Coventry 
Holt,  Parker  Swingiehirat,  3,  Bedfordrrow,  Isling- 
ton ;  and  Ripponden J*  Ridehaigh,  Riuponden 

HonUf,  William,  jun.,  8,  Bank-bldga.,  Lothbury   .  W.  Horsley,  Lothbury 

Heusmaa,  Edward,  19,  Robert*st.,  Hampstead*  Luke  Minshall,  BromsgroTO ;  J.  W.  Dean,  Blooms- 
road  ;  and  Bromagrove bury-square 

Howse,  John,  Cirencester J.  R.  Mullings,  Cirencester;  J.  Chubb,  Cirencester 

Jacobs,  Frederick,  The  Charter-bouse,  Charter- 

bouse-squBre  .        .        .        .        .        .        ,  Frederick  Turner,  68,  Aldermanbury 

Jackson,  Saoiae!,  jun.,  York  •        *  ,  £.  R.  Anderson,  Yoxli 

Janee,  Riebard,  ;$£,  Upper  North»plsee,  Gray's- 

ian-roed ;  Warwiok-coart ;  aad  Aberystwith  .  W.  H.  Thomas,  Aberystwith 
Jeffsry,  Goorge,  67,  Swintoa-itreet,  Gray'e-inn-       . 

road ;  and  4S,  Seymour-stieet,  Liverpool        .  H.  Mends  Gibson,  Plymouth 

Jennins,  Charles,  SMi,  Bryanatone^t,  Portman-sq.  .  P.  H.  Watts,  Bath 
Jessop,    Richard,   49.  Frederick-Street;    North- 

crescent;  and  Houley W.  Jacomb,  Huddersfield 

John,  Edward  WiUiam,  9,  Gray  *s- inn -square; 

and  Wharton-street E.H.  Rodd,  Penzance 

Jolinscon,  Patrick,  45,  Great  RusselUt.,  Blooms- 

buvy;  snd  Fleet-street W.  S.  Cookaon,  Neerniquare 

Jooes,  Josiafa,  40,   Ely^plaee,   Uolborn;    and 

Worcester J.  Jones,  Weioeeter 

Ksf  e^  George  Edward,  8,  RveselUstreet,  North 

Brixton C.  Kaye,  Syinond'sana 

Kcene,  Alfred  Thomas,  S7,  DeTonshir»«treet ; 

and  Tonbridge  Wells S.  AUeyne,  Tonbridge 
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Keighley,  John  NanoMo,  Peckham-groTej  Cam- 

berweU T.  D.  Keighley,  BMinghiU-itreet 

Kelsall,  William,  90,  Manchester-street,  King's- 

riTcross ;  and  Fareham T.  F.  KelsaU,  Fareham 

Kendall.  Edmund,  5S,  Upper-Bedford.place ;  and     R.  H.  Rolls,  Banboij;  £.  W.  Field,  Bedford- 
Lower  Caltfaoi^e-street row ;  W.  Kendall,  Bourton 

Lanchester,    Fred.    William,    77,    Aahbamham- 

groFO,  Greenwich Alfred  Rhodea  Bristow,  «,  Bond-eonrt,  Walhrool ' 

Larender,  George  Henry,  15,  Argyle-square ;  S7,     C.  L.  Brett,  deceased ;  A.  Shaman,  deceased ;  T. 

Qaeen<8q.,  Bloomsbury  ;  Biddenham,  Beds.  .        W.  Tumlej,  all  of  Bedford 
Leak,  John,  New-street,  York        .        .        .        .    L.  Thompson,  York 
Leech,  Joseph  James,  Lower  Calthorpe-atreet ; 
Upper  Fxcleston-place ;    Gloucester-street; 

Hackney D.  M.  Johnston,  Moorgate^tnet 

Leigh,  Anhnr  William,  1,  Elm-Coort,  Temple; 

and  CoUumpton F.  Leigh,  Collumpton ;  R.  R.  Cioaae.  CoUompton 

Lewis,  Edward,  John,  10,  Ely-place;  and  Euaton- 

fquare J.G.Lewis,  Ely-place 

Lewis,  William,  15,  Wilmington-square        .        .   M.  Lewis,  Wilmington-square 
Lloyd,  William,  12,  King'e-sireet,  Finsbury-sq. ; 

and  Ruthin T.  Price,  Ruthin 

Maclure,  Bowman,  14,  Harley-street,  Cavendish-sq.  T.  A.  Jones,  CliffordVinn 
Mann,  William,  Manchester  .        .     •  ,        .        .J.  Owen,  Manchester 
Marriott,  Francis,  14,  Charter-house-sq. ;  Robert- 
street,  Chorlton-upon-Medlock  .        .   James  Roberts,  Manehester 
Mason,  Edward  Thomas,  17,  Compton-terrace, 

Islington J.  Bridges,  Red-lion-square 

Maude,  Henry  Aughton,  8,  St.  Andrew's-place, 

Regenfs-park T.  H.  Bower,  Chanoery-laae 

M'Donald,  John  Edwin,  Cambridge      .        .        .    E.  Foster,  jun^Cambndg* 
Meredith,  William,  17,  Gamault-place,  Clerken- 

well ;  and  Worcester R.  J.  Roberta,  Worcester 

Mdls,  Richard,  jun.,  Eltham W.  Malton,  Carey-street ;  W.  F.  Baynes,  ditto;  E. 

Walker,  New-square 
Minor,  William,  Oxford-street ;  and  Store-street  ,  J.  Lane,  Chancery-lane 
Morse,  William  Kendle,  ««,  Regent-street,  MUe 

End  ;  and  Norwich M.  Rackham,  Norwich 

Nash,  Alfred  Dormor,  14,  Great  Coram-atreet,     J.  L  Wathen,  Bedford-aq. ;  H.  Oiockar.  ChanoaiT- 

itT    ^Ro8»«"-«q"*re lane  ;  A.  Maybew,  Carey-atreet 

Nesfield,  George  Agars,  Scarboioagfa     •        .        .   £.  S.  Donner,  Scarboruugh 
NickoUs,  William,  39,  Keppell -street,  Rnssell- 

square ;  and  Chew  Magna  .        .        .   C.  Mullina,  Chew  Magna 

Owen,  Sackrille  Herbert,  8,  Shaftesbury-creseent, 

Vauxhall-road ;  and  George-st. ;  and  Narberth    W.  H.  Owen,  Narberdi 
Pagden,  Frederick  John,  Southampton   .  .   C.  Long,  Southampton ;  C  J.Tjrlee,  SoatbamptiMi 

Palmer,  Gillies  Charlea,  Grantham       .  .    William  Osder,  Grantliam 

Parker,  Henry    Watson,  84,   Westboume-park- 

Tillas,  Bayswater R.  Few,  Henriettaratreet 

Pascoe,  John  Bennet,  36,  Sidmouih-street,  Gray's- 

inn-road  ;  and  Truro Philip  Protheroe  Smith,  Tmro 

Pearae,  Dayid  William,  6,  Frederick's-place,  Old     P.  J.T.Ptoarae;attd  P.  J*  T.  Peane,jmu»FMe- 

/«'^ lickVplace 

Pedley,  Joshua,  jun.,  10,  Billiter-square ;    and 

Forest-gate,  West  Ham J.  Druce,  BiHiter-square 

Philpot,  Thomas,  50,  Beaumont-sq.,  MUe-end-road   E.  K.  Bridger,  King  William«atreet 
Randall,  John  Henry,  «0,  Whitehall-place;  and 

Bracknell G.  A.  Crawley,  Whitehall-plaoe 

Rhodes,  Arthur  Charles,  Denmark-hill,  Camberwell   C.  H.  Rhodes,  Chanoery-lane 
Richardson,  Robert,  32,  Cloudesley-street,  Isling- 
ton; Charlwood-place  ;  and  Selbr        .        .   Messrs.  Pewaon  and  Hawdco,  Salby 
Rudge,  Edmund,  jun.,  10,  Lower  Calthorpe-st, 

GraT'8-inn-rd.;Chep8tow-pl.,  and  Tewkesbury  J^  Thomas,  Tewkesbury 
Scholefield,  Matthew   Sykes,  10,  Clayton-place, 

Caledonian-road ;  and  Batley .        •        .        .    C.  Firth,  Bintal 
Sewell,  Isaac  William.  Siamford-hin      .        .        ,   L  Sewell,  Old  Bioad-straet 
Shaw,  Joseph,  8,  Guildford-street,  Russell-Bquan; 

andEccleshaU J.  W.  Buttarton,  Eoelesball 

Shaw,  William  Henry,  7,  Coleahill-street,  Pimlieo; 

and  Manchester W.  B,  LyoeCt,  Man^teator 

snelton,  Richard,  It,  Bryanstone-atreet,  Pottman- 

square  ;  and  Birmingham        ....   C.  lagleby,  Biimiiiffham 
Snutfa,  Alfred,  Featherstone-buildings,  HoIboiH; 

and  Manchester Oaeiga  i 
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Stebbiog,  John,  St.  James  Chapel^  Hampstead- 

roiid ;  and  Tnnbridga  Wellfl    .        .        .        .   E.  White,  Great  Marlborough-street 
StepheDs.   Wflliam  Hemy,  7,  Bdnie.it»d,  St« 

JobnVwood ;  and  Btikenbead        ,        •        .   W.  Stephens,  Bedford-row ;  T.  Rigge,  Liverpool 
Steward,    Thomae.  15,  Everett-street,   Riiaaell- 

•quare;  and  Ipswich Chariea  Steward,  Ipswich 

Stone,  George  William,  4,  Albany-terrace,  Cam- 

berwell G.  Tamplin,  Eenchurch-street 

Stringer,  Charles,  West  Bromwich  Co.,  Stafford    •   Geo.  Hinchliffe  and  G.  A.  Hinchliffe,  West  Brom- 

wich 
Talbot,  William  Henry,  40,  Stanhope-st.,  Hamp- 

Btead-road ;  and  Tenterden  .        .        .J.  Mnnn,  Tenterden 

Tanner,   William  Afrie,  6,  Raymond-baildings, 

Gray's-inn ;  and  Cifencester  •        •        .        .   Richard  Mailings,  Cirencester 
Tsybr,  Robert  Ramaden,  Hoddersfield        .        .   T.  W.  Clongh,  Hnddersfield 
Umbera,  William  Crowther,  Cheltenham        .        •   T.  Umbers,  Cheltenham 
Vaoghany  James,  Huntingdon  •        .   W.  Fowler,  Hontingdon 

Walker,    George,    5,  Frederick- street,    Gray*s- 

inn-road;  andSpilsby Messrs.  Walker,  Spilsby 

Wallis,    William   Talbot,    18,  Gloaoeeter-grore 

West,  Old  Brompton;  and  Devereox-chambers    R.  B.  Beddome,  Nichola»-lane 
Warwick,  James  Bail^,  S6,  Hanover-atreet,  Is- 
lington ;  and  17,  Upper  North-plaoe,  Gra/s- 

ion-road Maurice  Peter  Moore,  New  Sleaford,  Lincoln 

Weatberall,  Frederic,  2,  St.  Mary's-place,  Highp 

bury,  Islington •    £.  WeatfaeraH,  King's-bench-walk 

Welcb,  John  Bunn  Kemp,  8,  Store-street,  Bed- 
ford-square ;  and  Poole M.  K.  Welch,  Poole 

Weld,  Samuel,  23,  Wakefield-atreet,  Btonswick- 

square;  and  Tenterden George  Peter  de  Rhe  Philipe,  Gray's-inn-sqaare 

Wells,  Frederick,  4,  Lothbury,  Lond<m  .        •        .   Richard  Roy,  4,  Lotbbury 

Wbitefield,  John  Charlea,  Bnstol  .        .        .        .    W.  Greaham,  CastlMt,  Holbom  -,  W.  B.  Cooper, 

Hatton-garden ;  G.  W.  Whitaker,  Heathcote^ ; 
W.  B.  Bartholomew,  GrayVinn;  W.    BeTsn, 
Bristol 
Whitehouse,  John,  Chapel  Aah,  WoWerhampton   .   T.  M.  Whitebouae,  Wolverhampton 
Wightwick,  Wm.,  8,  Spencer^place,  Brizton-road  ; 

and  Brunewiek-at P.  W.  Fry,  Cheapside 

Wilcocks,  Frederick  Jas.,  21,  lineoln's-inn-fielda; 

and  Charlton J.  H.TerreQ,  Exeter;  J.  H.Torr,  aiffwd'e-iim 

Wilkinson,  Charles  Ellis,  5,  New  Bank^bnildings, 

22,  Hal^moon-street,  PicoadiUr     .        .        .    Henry  Ray  Freshfield,  5,  New  Bank-hnildingi 
Wilkinson,  Edward,  3, Bolton-st,  Piccadilly;  and 

Margaret-street G.  Wilea,  Hoibling 


WilliaflBS,  Thomas  Henry,  11,  Upper  Renehigh- 
Btreet,  Eaton-sauare ;  and  Rut! ' 


Ruthiii  .                .  R.  Edwards*  Rnthin 
Willis,  George,  55,  Acton-street,  Gray's-inn-road ; 

andCranbrook W.  T.  Neve,  Cranhrook 

Woodman,  Benjamin, 2,  Clifton-cottage,  Camber-  W.  Woodman,  Morpeth;  R.  Compton,  Cbaxob- 

well-green;  and 42,  Hall-street,  Ci^-road       .  court.  Old  Jewry 
Wreford,  Charlea   Reynell,   26,   Uoyd-square; 

lalmgton ;  Naples ;  and  Bristol     .        .       .  H.  A.  Palmer,  Bristol 
Wright,  John  Joseph,  2,  Henrietta-street,  Brans- 

wick^quare  ;  and  Sunderland        .        .        .  J.  J.  Wright,  Sunderland 

Added  to  thM  Lift  purtutmi   to  Judgt't  Ordsru 

Fox,  Henry  Atberton,  MichaelVplace,  Brompton ; 

and  Manchester H.  Bury,  Msnehester 

Julius,  Herbert  AmeUus,  Dircar-house,  near  Wake- 
field         J.  Scholey,  Wakefield 

Keeoe,   John    Baptist,  37,  Londoa-streett   and 

Throgmoiton-atraet W,  Tatham,  Tbrogmorton-itree 

Reade,  George  WilUam,  Ordnance^.,  St  John's  ^  «  „  j        «    i.i^i«— 

Wood;HidBocklertkiBiy       .       .       •        •    G.  R«tde,  Congleton  5  G,  F.Hudson,  Buoklersbory 


NOTICE  OF  APPLICATION  TO  BE  REJLDMITTED. 

3VMn%  Term.  1853. 
%Doat,  WiOiaa,  15,  Fnni^'s-iam  Holben;  and  3,Plowden-buadi»gi,  Temple. 
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NOTES  OF  THE  WEEK. 

RESULT  OF  THB   SABTKR   TBRlt    BXAMINA- 
TION. 

Of  the  114  Candidates  who  had  given  notice 
of  examination  (excluding  those  who  had  fn^en 
a  precautionary  notice  for  Easter  but  passed  in 
Hilary  Term),  92  attended  at  the  Hall  of  the 
Incorporated  Law  Society  on  Monday,  the  25th 
April,  when  88  were  passed  and  foor  post- 
poned. 

Master  Park  presided,  and  the  other  Ex- 
aminers were  Mr.  Aosten,  Mr.  Farrer,  Mr. 
Lavie,  and  Mr.  Sudlow. 


LAW  APPOKNTMXNT. 


The  Lord  Chief  Baron  has  appointed  lotm 
Charles  Templar,  Esq.,  of  the  Temple,  a  Spe- 
cial Pleader  of  long  standing,  to  be  a  Master  of 
the  Ooart  of  Exchequer  in  the  place  of  Thomss 
Dax,  Esq.,  whose  decease  was  noticed  in  a  for« 
mer  Number. 


NEW   MEMBERS   OF  PARLIAMBKT. 

John  Dent  Dent,  Esq.»  and  Baeil  Thmae 
Woodd,  Esq.,  for  Knareshorongh. 

WilUam  BunbuTf  M'Omi^ek  Beuibmrff,  Esq., 
for  Carlow  Couoty,  in  ibi  foom  of  Henry 
Bruen,  Esq.,  deceased. 


RECENT   DECISIONS   IN  THE  SUPERIOR   C0URT8| 

AND    SHORT  NOTES   OF    CASKS. 


Eoc^  Ciaticfllor* 
April  27. — Shrewebury  7.  SAreiet&itfy— Stand 
over. 

—  27.— 1»  re  Brander's  Pa/«i<— Stand  over. 

—  27,  dO.-^Tidd  V.  Lw^er— Ptort  heard. 


Harrington  v.  Moffat,    April  19,  23, 1853. 

BBaUSST.  —  CONSTRUCTION.  —  SHARES  AND 
ZNTBRB8T  IN  INSURANCE  COMPANY  AND 
ALL  ADVANTAGES  THEREFROM. — POLICY 
NOT  INCLUDED. 

A  testator  gave  and  bequeathed  to  the  children 
of  hie  two  nephews  the  whole  and  all  and 
every  of  his  shares  and  interest  in  the  Rock 
Life  Assurance  Company  on  lives  and  sur^ 
vivorships,  and  all  advantages  to  be  de- 
rived therrfrom :  Held,  dismissing  an  ap^ 
peat  from  the  Master  of  the  Bolls,  that  a 
policy  of  insurance  with  the  bonuses  there- 
on, which  the  testator  had  effected  in  the 
company  in  accordance  witk  one  of  its 
ruleSf  was  not  included  in  the  bequest,  but 
passed  to  the  residuary  legatees. 
The  testator,  William  MofTat,  hj  his  will, 
gave  and  bequeathed    to    the    plaintiffs,  the 
children  of  his  two  nephews.,  the  whole  and  aU 
and  every  of  his  shares  and  interest  in  the 
Rock  Life  Assurance  Company,  London,  on 
lives  and  survivorships,  and  all  advantages  to 
he  derived  therefrom.     It  appeared  that  at  his 
death  he  held  200  shares  in  the  company,  and 
had,  in  pursuance  of  one  of  the  Society's  rules, 
effected  a  policy  on  his  life  for  1,000/.,  on 
which  honuses  were  due.     A  question  was 
raised  on  special  case,  whether  the  policy  and 
honuses  passed  to  the  plaintiffs  or  to  the  resi- 
duary legatees,  and  upon  the  Master  of  the 
Rolls  hanng  decided  in  favour  of  the  latter, 
this  appeal  was  presented. 

R,  Palmer  and  G.  Simpson  in  support; 
Lloyd  and  Leach,  contril. 

Bovill  for  the  trustees.  Cur,  ad.  vult. 

The  Lords  Justices  sud,  the  word .  in- 
terest used  hy  the  testator  could  only  he 
construed  as  referring  to  the  shares  and 
more  fully  explaining  his  intention  the  plain- 
tiffs should  have  the  full  henefit  of  such 


shares,  and  this  word  had  been  used  in 
other  paru  of  the  will  to  pats  his  interest  in 
other  companies  in  which  he  held  shares  only. 
The  appeal  was  therefore  dismissed. 

.April  ^g.-^Exparte  Bedi^,  m  re  Barritt— 
Cur,  ad,  wtt. 

—  27 ;  May  %,^KeyT.  HCsy^-Part  heard. 

May  2. — In  reOswiamy  Leave  to  pot  pe- 
tition in  paper  for  short^hand  writer's  notes  of 
parties  out  of  jurisdiction  to  be  received  in  eri« 
dence  at  hearing  of  traverse. 

April  28, 30;  May  3.— GmmCmwi  v.  FUldrng-^ 
Cur,  ad,  vult. 

May  3.~Jfi  re  PAWi|M— Appeal  from  Vice-» 
Chancellor  Stuart  dismissed,  with  costs. 


tSMUt  at  Qif  IftolU. 
In  re  Ley,    April  29»  1853. 

TAXATION  OF  COSTS. — COMMON  OR  SPECIAL 
ORDER. —  DELIVERY  MORE  THAN  12 
MONTHS. — 8UPPREH8IO   VERX. 

The  common  order  which  had  been  obtained 
for  the  taxation  of  a  bill  of  costs  was  dis' 
charged  where  it  appeared  the  bUl  was  de- 
livered more  than  12  months  btfore  it  was- 
obtained,  although  it  was  sworn  by  the 
client  that  the  date  on  the  bill  was  not  that 
of  its  delivery. 
This  was  a  motion  to  set  aside  the  common 
order  which  had  been  obtained  for  the  taxation 
of  the  hill  of  costa  in  this  case. 

R,  Palmer  in  support,  on  the  ground  the 
application  should  have  been  special,  the  bill 
of  costo  having  been  ddivered  more  than  12 
months  since,  citing  the  6  &  7  Vict.  c.  73,  s* 
37,  which  provides,  that  no  refiereuce  of  an  at- 
torney's bill  for  taxation  "shall  be  directed 
upon  an  application  made  by  the  party  charge- 
able with  such  bill "  "  after  the  expiration  of 
12  months  after  such  bill  shall  have  been  de- 
livered, sent,  or  left  as  aforesaid,  except  under 
special  circumstances,  to  be  proved  to  the 
satisfaction  of  the  Court  or  Judge  to  whom  the 
application  for  such  reference  shall  be  made/'  . 
Lewis,  contrii,  on  an  affidavit  that  the  date 
on  the  bill  was  erroneous,  the  bill  not  having 
been  delivered  as  stated. 


Stiperior  CmtrtM :  V.  C.  Kmdertky.'^V.  C.  Simart.-^V.  C.  fVood.^-QKMn'$  Bewk.       15 


Hie  MoMter  oftk§  Botti  8aid»  whatever  migbt 
be  the  result  of  a  special  application,  the  com- 
zaon  order  had  been  obtaiood  irre^pilarlyy  and 
mut  be  dismissed. 

April  27.-^Aiiorm8y-General  y.  Chaplain  qf 
Ewdme  Hospital-^Cur.  ad.  wit. 

—  29.  —  Dyne  v.  Cof/a5a(2i«— Exceptions 
oTerruled  to  Master's  report. 

—  30. — Parker  v.  South  Eastern  Ratlway 
Company -^Citam  for  specific  performance  of 
contract  dismissed,  with  costs. 


Exparte  Dean  of  BattU,  Smtmt.    April  13, 
1853. 
PUBCHA8B-M0NBY  QV  DVAN's   INTBRBST  IN 
LBA8BD   OLBSB*  LAHD.-^^AYlf BNT  OP  DT- 
▼IOBND8,    PBTITION     F0B.-<~  ACCUKVLA* 
T70N. 

A  paiUion  woM  rt^uedfor  the  payment  to  the 
dean  for  the  time  being  of  the  dMdende  of 
the  vabte  which  had  been  pmd  into  Court 
for  glebe  land  taken  by  a  raUoMty  coeepany, 
which  wae  in  the  oeenpation  of  a  lessee, 
wka  U  was  arranged  wae  to  eomtinne  the 
payment  of  the  rent  to  the  petitioner  mntil 
the  end  ^  the  leaee:  ami  the  dioidende 
were  directed  to  aeemmsdate, 
Wetherell  appeared  in  support  of  this  pe- 
tition for  the  pAyment  to  the  dean  for  Uie  time 
being  of  the  dividends  of  the  moneys  which 
had  been  paid  into  Conrt  as  the  value  of  the 
interest  of  the  dean  in  certain  glebe  land  taken 
by  the  South  Bastera  Railway  Gonpany,  and 
which  was  in  the  possession  of  his  lessee,  who, 
it  appeared,  was  arranged  to  continue  the  rent 
prenoualy  paid  in  respect  thereof  to  the  pe- 
titioner. 

The  Viee'ChaneeUor  said,  that  the  petitioner 
was  only  entitled  to  receive  the  rent  during  the 
remainder  of  the  lease,  and  that  the  dividends 
ought  to  accumulate,  and  refused  the  petition 
accordingly. 

April  30;  Mav  2.—  Woodcock  v.  Oaford^ 
Worcester^  and  Wohferhampton  Railway  Com' 
pony — Cur,  ad.  vult. 

—  27 ;  May  3.— Lone  v.  Horloch — Cur,  ad, 
wit. 


fBitt'€^nnttHav  t^vLKvt. 
M'Neillie  v.  Acton.    April  28, 1853. 

HUSBAND  AND  WKPB.— BVIDBMCB  OP  POB- 
MBR  BBJBCTBD  OM  HBABIMG  AGAINST 
THB   LATTBB  ON   PLAINTIPP'S  BBHAXP. 

An  objeciim  was  allowed  to  the  depositions 
of  a  defendant,  the  hneband  qf  the  execntrix 
under  a  will,  being  read  on  the  plaintiff* s 
behalf  againet  her  as  co-defendant  on  the 
hearing. 
Blmsley  and  J.  F.  Prior  appeared  in  support 
of  an  objection  which  had  been  taken  in  this 
case  to  read,  on  behalf  of  the  plaintiff,  the  de- 
positions of  Mr.  Thomas  Acton,  a  defendant, 
against  his  wife,  who  was  a  co-defendant  and 


an  ezocvtrix  under  the  will  of  Mr.  Bullock, 
citing  6  8c  7  Vict.  c.  85,  and  14  &  15  Vict  c. 
99;  Stapleton  v.  Crrf^t,  21  Law  J.,  N.  S., 
a  B.,  247 ;  Barbat  v.  Allen,  ib ,  Ezch.,  155  ; 
Alcock  V.  Aleock,  ib.,  Chanc,  856. 

BoeoB  and  (Mome,  conirL 

The  Vioe^-Chaneelhr  said,  that  in  accord- 
ance with  the  cases  cited,  the  evidence  miiit  be 
rejected. 

April  dO^Biddulph  v.  i>ifeit«</---Judgment 
herem. 

May  ^'^  Wright  v.  Maesey — Struck  oiit»  no 
papers  hanng  been  delivered. 

Vicr^&xncenar  QSToo^. 
For  iter  v.  Cawtry,    April  12,  1853. 

IlfPANT  DBPENDANT8.  —  APPOINTMBNT  OP 
OUABDIAN  AD  LITEM.  —  APPIDAVIT  IN 
SUPPOBT. 

Order  for  the  appointment  of  a  guardian  ad 

litem  to  infant  defendants,  upon  an  effiida* 

vit  that  he  was  not  a  stranger  or  mere  oo* 

bmteer,  but  was  connected  with  them  either 

by  relationship  or  as  a  friend  of  the  family. 

This  was  an  application  for  the  appointment 

of  a  guardian  ad  litem  to  infant  defendants  in 

this  suit. 

Druee  in  support. 

The  Fice'Chancelhr  said,  the  order  would 
he  made  on  an  affidavit  that  the  guardian  who 
was  proposed  was  not  a  stranger  or  a  mere  vo- 
lunteer, out  was  connected  with  them  either  by 
relationship  or  as  a  friend  of  the  family. 

April  27. --Whitehead  v.  iln(frf!0— Inquiries 
directed  preparatory  to  sale. 

—  27— Bird  v.  Fox  —  Judgmeht  on  con- 
struction of  power  of  sale  in  will. 

—  27. — Garliek  v.  Laiosofi— Judgment  on 
construction  of  will. 

—  29'— Attorney-General  v.  Eastlake  and 
others — Injunction  granted  to  restrain  applica- 
tion of  funds  of  paving  and  lighting  commis- 
sioners in  soliciting  bill. 

—  2IQ,— Edwards  v.  HaU-^Cur.  ad,  mtlt. 
May  2.  —  Champion   v.    Mayor,    ^t,,    of 

GrovMencf— Judgment  on  further  directions. 

—  Z.—Cox  V.  Cox — Injunction  refused. 


Court  of  Attten'ir  Sencfi. 
Regina  v.  Stapylton.    April  23,  1853. . 

OBDBB  OP  BBMOVAL.— BB8IDBNCB  POB  PIVB 
YBAB8  IN  PABI8H.— EMPLOYMENT  IN  AN- 
OTHBB  PABISH.^BBEAK. 

A  pauper  had  resided  in  S.  with  his  wife  and 
children,  but  had  left  for  C.  on  his  being 
employed  in  that  parish  by  the  year,  leaV' 
ing  his  wife  and  children  in  S.,  in  which 
parish  he  continued  to  pay  the  rates  and 
taxes.  Upon  his  enmloyment  ending  he 
returned  to  S.,  and,  hecomiiM  chargeable 
thereto,  was  removed  to  C. :  Held,  quash' 
ing  the  order  of  Sessions,  and  affirming  the 
order  qf  removal,  that  his  residence  in  G. 
constituted  a  break  in  the  Jive  yeart^  resi- 


H     St^feHorCmriit  QMeuft Btmh,    ft B. ftnalicf  Cmtri.'^Comm^Plmm^^EaeUqim, 


dmieeim 


MMfar  Ifte  9  4- 10  VwL  e.  66, 


This  ww  sn  appeal  from  an  order  of  sessioiia 
reversing  an  order  for  the  remofal  of  a  panper 
from  the  parish  of  Stapyllon,  Gloacesterahire. 
It  wpeared  that  the  pauper  occupied  a  house 
m  Stepylton  widi  his  wire  and  fiamily  undl  he 
xemored  to  Chiton  in  consemienee  of  obtain- 
ing employment  in  the  workhouse  there,  but 
that  he  continued  to  pay  the  rates  and  taxes 
fnr  his  house  at  Stapylton  where  his  wife 
and  fiunily  still  resided.  The  question  was, 
iriiether  such  residence  at  Oa£baa  eonttitnted  a 
break  in  the  five  years'  residence  under  the  9 
&  10  Vict  c  66,  s.  1, 

PigoU  and  Powell  for  the  appdhnt  parish; 
PasUmf  and  SAnmiier,  contrk. 

The  Court  said,  in  the  present  case  the 
rauperhad  left  his  residence  to  be  hired  by 
the  year  in  another  parish,  and  intended  to 
live  there  without  any  animus  renertendi  until 
he  should  be  discharged,  and  his  absence  was 
therefbre  intended  to  be  permanent  and  not 
temporary,  and  was  not  similar  to  where  a 
man  merely  left  for  the  temporary  purpose  of 
-~**^f  a  job  and  intending  to  return  imme- 
j  it  was  finished.  The  order  of  sessions 
at  therefore  be  quashed,  and  the  order  of 
removal  be  affirmed. 

April  27.— ReTtfui  v.  Rev,  Dr.  Btnney^Rule 
discharged,  without  costs. 

—  28. — Cooper  omJano/Aerv.Btirfon— Rule 
wbi  for  attachment  on  witness  for  disobedience 
to  Bubpeena. 

—  2S.'^Dibble  v.  Bowater  and  another-- 
Bnle  nisi  on  leave  resenred  to  enter  venfict  for 
defendants, 

—  28.  —  Howard  v.  Hudeon  —  Rule  dis- 
diarged  to  enter  verdict  for  plaintiff. 

—  29.— BoArer  v.  Burge  and  eao/Aer— Rule 
discharged  to  set  aside  nonsuit 

—  29.— Pa/rtcit  V.  5%edUtMi— Rule  absolute 
to  enter  a  nonsuit 

—  29.— Miowfeyv.Boycor— Rule  absolute  to 
enter  judgment  for  the  phiintiff  non  obstante 
iferedsctOm 

May  2.— B^^ma  v.  lyrwAtt/— Rule  absolute 
on  defendant  to  issue  distress  warrant 

—  2. — Regina  v.  Antrobus  md  another — 
Rule  absolute  on  defendants  to  issue  distress 
warrant  for  poor'a-rates. 

—  2. — Regina  t.  Mare  and  cmo/Aer-^Rule 
-flsai  on  defiendanta  to  iaaae  waaantte  ehnch- 


tBLuutei  aB»i4  9r«tfo  €awU 

April  29. — Be^tiui  v.  JusHees  of  Barming' 
*w  Bole  nui  on  defendants  to  hear  com- 
^hdnt 

May  3.  —  Regina  v.  Oiwgiofy— Rule  dis- 
^buDged,  with  costs,  for  ^no  warranto  on 
^evmcilkr  of  Mariborongh. 

—  Z.'^Regina  T.  JoHiees  ef  LaaeaMre^ 
JMb  for  mandamus  on  defendanta  to  issue 
WBRant  to  enforce  money  doe  under  affiliation 


Cflurt  «C  Cmmm  sunt 

iMftM  V.  MUBand  Raiksag  Compemg.   April 

16,  22, 1863. 

ACTION  rORDIVIDBKDS  ON  RAILWAY  STOCi: 
BY  UARRXSD  WOUAK  LIVINO  APART  FROM 
H0BBAND. 

J»  Oft  actum  by  a  married  woman,  whose  ftat- 
band  was  abroad  and  Uuing  apart  from  her, 
to  recover  dividends  on  stock  she  had  jmr- 
chased  during  his  absence  in  a  railway  com^ 
pony,  and  to  which  there  was  a  plea  of 
never  indebted,  it  appeared  the  plaintiff 
was  registered,  and  that  she  had  received  oae 
dividend  and  that  payment  was  refused  on 
the  ground  of  a  transfer  io  another  person, 
which  proved  a  forgery .-  Held,  discharp' 
ing  a  niie  nisi  am  leave  reserved  to  set  oMS 
the  verdict  for  the  piamHff,  that  she  was 
entitled  to  reoover,  and  that  the  eovertare 
shotUd  have  been  pleaded  in  abatement. 
This  was  an  action  on  behalf  of  a  manned 
woman,  whose  husband  was  abroad  and  living 
apart  from  her,  to  recover  a  dividend  on  a  sum 
of  400J.  consolidated  stock,  in  the  defendants' 
company,  whidi  she  had  purchased  during  his 
absence.    It  appeared  on  the  trial  before  L.  C. 
J.  Jerais,  at  the  Middlesex  Sittings  after  Hiisiy 
Term  last,  that  the  stodL  was  standing  in  her 
nsme  as  a  registered  shareholder,  and  that  she 
had  received  one  dividend  thereon.    Payment 
had  been  refused  on  the  ground  the  stock  had 
been  transferred  to  anotMr  person*  but  it  wss 
proved  the  plaintiff's  signature  to  the  transfer 
was  a  forgery.    The  defendants  pleaded  never 
indebted.    A  verdict  was  entered  for  the  plun« 
tiff  for  lOf.,  the  amount  claimed,  subject  to 
this  rule,  v^ch  had  been  accordingly  obtained. 
Wordsworth  and  Lush  showed  cause  against 
the  rule,  which  was  supported  by  BoviU. 

The  Coiir^,  after  taking  time  to  consider, 
said,  the  coverture  could  oidy  be  pleaded  in 
abatement,  and  the  rule  was  acooroingly  dia^ 
charged. 

April  27,-^8chreiber  v.  Artigries — Rule  ain 
on  leave  reserved  to  set  aside  nonsuit  and 
enter  verdict  for  defisndant 

—  27. — Berry  v.  Aldennan-^Kuie  absolute 
fornewtriaL 

—  28.— FTaZAref  v.  Branders — Rule  refused 
for  new  trial  on  the  ground  of  verdict  being 
against  evidence  and  of  surprise. 

—  28;  May  2.— Barf2e//  v.  Hofaies— Rde 
discharged  to  enter  a  nonsuit 

May  2.— IVeylor  and  others  v.  Pniiiier— (V. 

—  2.*— flWtMS  V.  BocIimK— Rule  absolnte 
fornewtriaL 

—  3. — Baffer,  West  and  aihera — ^Demuner 
to  dedacatum  allowed,  with  leave  to  amend. 


Court  of  Crcbequer. 
IMks  V.  Rarieg.    April  19,  18S3. 

ACTION  VOB  DAXAOSa  TO  TIMBKR  SB- 
CBIVBD  BT  DBFBNDANT  FOR  SCAPFOLB- 
INO.  —  IMPROPER  USE.  —  AGB«KMBWT.— 
RFPBCT  OF  SXT-OFF  IN  COtJNTT  COTTST* 


iS^pmor  (hmiBt  JKMft«9Mr.«--2MI«9iier  Ckttmkr,r^Ammli^eal Digut, 


TV  Cbarf  rtfntB  d  rmie,  pufsmatl  t9  kne 
ftnrved,  to  sei  aside  ike  verdid  /br  ihe 
defendma  amdfor  a  M«  friai,  im  am  acHon 

timber  wkiok  had  beem  ddioered  tothedi' 
femdaat  for  sarfoldimg,  mukr  am  agree- 
wiemt  kewastopayforaiiydamajfeittm^t 
smetoim,  amd  where  there  wa$  mo  eoidenee  of 
tuck  improper  life,  amd  the  Jmdge  iff  a 
Comly  Court  had  giioem  judgmemt  for  him 
M  a  pUntU  agaimet  the  preeemt  plaimtifffor 
a  dAtt  motwUhstamding  he  had  pleaded 
emeh  damage  a$  a  eet'^tff,  amd  tdthomgh  it 
t^fpeared  eoidemee  qfsueh  setoff  had  beem 
improper^  r^ected. 

1^18  wu  a  motioo  for  a  rule  miei,  pursuant 
to  leave  reaenred^  to  set  aside  the  verdict  for 
the  defendant,  and  for  a  new  trial  in  this  action, 
which  was  brought  to  recover  for  the  improper 
use  which  the  defendant  had  made  of  certain 
timber  received  for  scaffolding,  under  an  agree- 
laent  for  its  return  after  having  so  used  it,  pay- 
ing for  any  damage  it  might  have  sustained.  It 
appeared  on  the  trial  before  Mr.  Justice  Wil- 
Uame,  at  the  laat  Sufford  Assizes,  that'  the 
phdntiff  had  pleaded  a  set-off  of  the  damage  in 
cmeation*  hi  answer  to  a  phunt  brought  in  a 
County  Court  by  the  present  defendant,  for  the 
amount  of  a  debt,  but  that  in  consequence  of 
the  witness  in  support  of  such  set-off^  not  hav- 
ing witfadnwn  at  ttie  hearing  as  directed  by  the 
Judge,  his  evidence  was  rejected,  and  the  pre- 
sent defendant  obtained  judgment  in  his  favour. 

Whateieg  mnmoKL 

The  Comi  end,  that  there  was  no  evidence 
the  timber  had  been  improperly  used,  and  be- 
odea,  the  defendant  was  only  lionnd  to  pay  for 
nch  damage  as  he  did  thereto.  And  although 
the  evidence  in  the  County  Court  of  set-off  had 
been  impniperly  selected,  an  action  could  not 
he  maifiiaiiied  in  reapect  thereof,  and  the  rule 
wa  accordingly  refiMed. 


April  S8 ;  Mmf  %^-^Memamki  t.  firwv 
othier9-~CaT.  ad,  mdt. 


Cffsit  9f  tfp^f^tift  C%xnAet« 
Megima  v.  Broohs,    April  23, 1853. 

INDICTMBIVT  OV  WIFE  FOR  RKCBXVIKO 
aTQLKN  00008  FROM  HUSBAND. — SVlt- 
DBNCB  OF   INDBFBNDBNT  RBCBIVXNO. 

Held,  reeeraiwy  the  deoitiom  qf  the  Recorder 
of  lAverpooi,  that  a  w^e  eoM  wot  be  ie- 
dieted  for  receiving  etolem  goode  from  kw 
husbamdj  bmt  that  to  support  the  imdidmemt 
some  imdepemdemi  reoeioimg  mmst  be  prtfoed* 

This  was  an  indictment  before  the  Recorder 
of  Liverpool  in  February  last,  of  the  prisoner 
for  receiving  certain  property  knowing  it  to 
have  been  stolen,  and  it  appeared  she  had  re- 
ceived them  from  her  husband,  Henry  Brooka^ 
who  was  in  the  prosecutor's  employ  and  had 
stolen  the  articles  in  question.  The  Recorder 
directed  the  jury  that  if  they  thought  the  pri- 
soner had  received  the  property  knowing  it  at 
the  time  to  be  stolen  and  had  acted  voluntarily, 
she  might  be  convicted ;  and  upon  her  bdng 
found  guilty,  this  case  was  reserved. 

Brett  in  support  of  the  conviction. 

The  Court  said,  that  receiving  from  the 
husband  could  under  no  circumstances  be  an 
offence,  and  that  as  there  was  no  independ- 
ent receiving  shown  on  the  part  of  the  wife, 
the  conviction  must  be  reversed. 


April  29.— Tori  amd  North  Midland  RaOwag 
Compang  v.  Regimam — Judgment  of  the  Court 
of  Common  Pteaa  reversed. 

—  29* — Smith  v.  Comioa— Judgment  of  the 
Court  below  affirmed. 

—  30. — Eastern  Archipelago  Compang  v. 
Regimam— Fori  heard. 

—  3a— Grea/  Western  Raihcag  Compang  y; 
Reginam — Judgment  reversed. 

—  2l.Soddington  v.  CasteUi"^  Car.  ad. 
vuli. 


ANALYTICAL  DIGEST  OF  CASES, 

RRPOBTBO  IK  ALL  THB  COVRTB. 


PRIVY  COUNCIL  APPEALS. 

ADMIRALTY  COURT. 

Nature  ef  proeeedimgs  «i.— Distinction  be- 


proceediim  •»  rtai,  in  the  Admiralty 
CovDt  in  Bng^ana  and  foreign  attirhrawit  in 
the  dty  of  London.    Harmker  r.  BsU,  7  Moon, 

Caees  cited  in  the  jndginent  i  Juuaiui  Fnedench, 
1  W. Rob. 37;  TatMOru  case,  1  Wma. Stand. 

Aiidaee  Aqi. 

CAKJLlftA* 

Aetr^Equiiabk  Jfsris^eiimL^ 
^rsdemptUm,  eatimgaitb' 


mamt  o/.— By  the  kw  of  Canada  (befim  the 
passing  of  the  Canada  Chancery  Act,  7  Wm.4> 
c.  2),  the  relative  position  of  mortgagor  and 
moitgagee  was  governed  entirely  bv  the  Com* 
mon  Law,  and  theDS  wae  no  eqmtable  jurisdic- 
tion for  ndemptiott  or  lececfoeora.  When  a 
mortgage  in  fee  was  made,  giving  the  l^gal 
title  to  the  mortgaf^ee,  and  the  mortgagor  re- 
mained in  possession ;  if  the  mortgagee  were 
deairoM  of  obtaining  poaseaaion,  and  making 
his  title  absolute,  he  ceuld  only  do  ao  by  an 
action  of  gectment,  and  the  moitjiagor  could» 
during  the  pendency  of  such  action,  come  in, 
and  by  payment  of  the  monev  obtain  a  ooai* 
pokory  ri^t  of  redemption ;  out  if  the  mort- 
gagor abandoned  that  ngh^  and  the  mortg^pBe 
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Andlftioal  Digest  fif  Cofet ;  Privjf  Cowictl  Appeah. 


obtained  possesaion,  the  title  of  the  mortgagee 
became  absolute  aod  indeleasible. 

The  Canada  Act,  7  Wm.  4,  c.  2,  eetabliahed 
a  Court  of  Cham;erv  in  Canada^  and  gave,  as 
appurtenant  to  sncn  jurisdiction,  an  equitable 
rij^t  of  foreclosure  to  mortgagees,  and  an 
equitable  right  of  redemption  to  mortgagors* 
Section  11  of  diat  act,  after  reciting  tiiat,  as  to 
questions  between  mortgagors  and  mortgagees, 
a  strict  adherence  to  the  rules  established  in 
England  might  be  attended  with  injustice, 
gave  to  the  Court  power  and  authority,  in  all 
cases  of  mortgage,  where,  before  the  passing 
of  the  Act,  the  estate  had  b^ome  absolute  in 
law,  by  failure  in  performing  the  conditions, 
to  make  such  order  and  decree  in  respect  to 
foreclosure  or  redemption,  and  with  regard 
to  compensation  for  improvements,  and  gene- 
raUy  with  respect  to  the  rights  and  claims  of 
the  mortgagor  and  mortgagee,  as  might  ap- 
pear just  and  reasonable  under  the  circum- 
stances of  the  case. 

Bill  filed  in  1840,  for  redemption  of  a  mort- 
gage, executed  in  1810.  Judgment  had  been 
recovered,  in  an  action  of  ejectment,  by  the 
mortgagee  against  the  mortgagor ;  and  under 
an  execution  issued  upon  such  judgment*  the 
sheriff,  in  the  year  1886,  sold  and  conveved 
the  eiquity  of  redemption  to  a  person  who  nad 
acquired  the  legal  fee  from  the  mortgagee. 
The  purchaser  took  possession  of  the  estate, 
and  sold  and  leased  various  parts  of  it,  and 
larffe  sums  of  money  were  expended  byr  him, 
ana  those  claiming  through  him,  in  building 
and  other  permanent  improvements  upon  the 
estate,  whereby  the  property  had  greatly  in* 
creased  in  value :  Held,  by  the  Judicial  Cor 
mitt6e,  affirming  the  decree  of  the  Executive 
Council  in  Canada,— 

1st,  That  by  the  11th  section  of  the  Act,  7 
Wm«  4,  c.  2,  the  right  to  redeem  was  in 
the  discretion  of  the  Court  of  Chancery  in 
Canada;  and, 

2ndly,  That,  the  mortgagor  having  aban- 
doned possession,  jB;ivinff  up  the  legal  estate 
without  enforcing  his  right  of  redemption,  and 
the  subsequent  dealings  with  the  property  by 
the  purchaser  and  those  claiming  under  him, 
did  not  present  a  case  sufficient  to  justify  the 
Court  of  Chancery  in  Canada  to  proceed  to 
enforce  the  right  of  redemption  on  the  part 
of  the  mortgagor,  and  that  such  right  was 
properly  held  to  be  absolutely  extinguished. 
Smyth  V.  Simpson,  7  Moore,  205. 

2.  Old  French  law  in  Lower  Canada.'-^In' 
guranee  of  church  by  euri. — Fire.—Deanage. — 
Negligencc^Sulrogaium  by  evr4und  marguil' 
Her' en-charge  to  assurers  upon  payment  of  da^ 
mage. — Action  by  assurers. — The  parish  church 
of  Boucherville,  in  Lower  Canada,  having  been 
in  great  part  destroyed  by  a  fire,  which  was 
occasioned  by  the  negligence  of  the  respond- 
ent^ servants,  and  being  at  the  timid  insured 
bv  a  policy  effected  by  the  cur^  upon  the 
church  and  sacristy;  the  cur^  and  one  of  the 
marquiUiers-en-charge,  by  a  notarial  instrn- 
meht,  transferred  to  the  appellants  ('*  the 
Quebec  Fvn  Assurance  Company,"  who  had 


granted  the  policy),  in  considerttioii  of  the 
payment  by  tbcm  of  part  of  the  epionnt  of 
the  damage  amlaiiifid  by  aodnfire,  the  i^^t  to 
sue  and  daim  from  the  leapoadents  the  amoont 
so  paid. 

Held,  that  this  constituted  a  valid  subroga- 
tion of  the  debt  due  to  the  insurers  in  right  of 
the  fabrique,  according  to  the  French  law  pre- 
vailing in  Lower  Ca^sMa• 

Held,  alao,  in  an  action  broaght  upon  the 
notarial  Act^  that  thou^i^h  the  declaraEbon  wu 
not  strictly  in  .form,  yet  it  was  substantially 
good;  lor  the  plainliffs  (tke appellants)  could 
not  be  held  to  sue  as  assurers  (in  whieh  cha- 
racter they  had  no  title)^  but  as  being  subro- 
gated to  Uie  debt  due  to  the  fabrique  of  the 
church  by  the  defendants  (the  respondents), 
by  reason  of  the  payment  made  on  their  be- 
half in  respect  of  the  damage  occasioned  by 
them. 

Sembli.  By  the  old  French  law,  the  cure 
and  marguiliiers  together  could  not  convey  by 
way  irf  assignment  without  the  consent  of  the 
Bureau,  though  they  might  subrogate  a  debt 
due  to  them  in  their  official  character.  Qu^^ec 
Fire  Assurance  Company  v,  St,  horns,  7  Moore, 
286. 

BSBOR. 

Nonsuit.  —  Error    will   lie   on   a  nonauiL 
Hitchins  v.  Hollingsworth,  7.  Moore,  228. 
Cases  cited  in  the  judgment :  Newell  T.Pidg«08« 

1  Str.  335 ;   Strother  r.  Hutchinson.  4  Bug. 

K.  C.  83;  Corsar  v.  Reed,  21  Law  J.,  Q.  B.8i. 

QA.MINO  GOMTnACm. 

Ametitm  MaU^^-^Ctrntpiraey.-^  Fraud.--' Bm' 

grating.'^Act  of  Indian  Legislaiure,^Vf^i^ 
contracts  between  the  plaintiffs  and  defendants, 
upon  the  pric6  that  Patna  opium  wonld  fetch 
at  the  next  government  sale  at  Calcutta ;  each 
party  knowing  that  the  ofher  might  use  meaos 
to  enhance  or  depress  such  prices  Heftf,  that 
the  bidding  at  the  sale  by  one  of  the  platntift, 
though  done  colourably,  and  ae  it  appeared 
only  to  enhance  the  price,  was  no  fraud  on  the 
defendants,  or  upon  the  public,  as  he  had  a 
right  in  common  with  all  the  world  to  bid  at 
such  sale,  and  was  not  precluded  f^om  recover- 
ing the  amount  of  such  wager-contracts  by  the 
fact,'  that  such  bidding  tended  to  bring  about 
the  event  by  which  the  wager  was  to  be  won. 

Held  also,  that  employing  agents  at  such 
sale  (aH  of  whom  were  cognizant  thai  the  ob« 
ject  was  to  enhance  the  price  of  opium  sold)  to 
bid,  there  being  no  crtme»  falsi  committed, 
did  not  constitute  tti  illegal  conspiracy^  of  such 
fraud  as  wocdd  vitiate  the  wager-contraots. 

The  comm(m  law  offence  of  eiig^ssing  or 
regratiug  appHes  only  with  respect  to.  die  nfi- 
cessaries  of  ]ife. 

By  the  6th  Article  of  the  Convention  between 
Great  Britam  and  France,  the  French  govern- 
vemment  had  a  right  to  demand,  out  of  the 
quantities  sold  at  the  government  sale,  300 
chests  of  opium  at  the  average  rate  of  sale. 
Held,  that  no  fraud  on  the  vendors  was  com- 
mitted by  inducing  the  French  consul  to  exer- 
cise that  option  in  favour  of  the  plaintif!^. 


Analytical  Bigut  ^  Cam  t  Prwif  Cmmcil  Appeak. 


Id 


After  lli6  contnofci  wan  cntcKd  imoy  snd 
an  aelldn  commeDoed  in  tiw  Swprtme  Court, 
mtgw-contnets  were  dednred  invilid  by  the 
Act  of  the  Indian  Legislature,  No.  21,  of  184S, 
iriiicfa  enacle,  ^'that  a&  agreementi,  wheUier 
made  in  speaking,  writing,  or  otherwise,  by 
way  of  gaming  or  wagering,  shall  be  null  and 
void,  and  no  suit  shall  be  allowed  in  any  Court 
of  Law  or  Bquity  for  recovering  any  sum  of 
money  or  valuable  thing  alleged  to  be  won  on 
any  wager,  or  intrusted  to  any  person  to  abide 
the  event  of  any  gaasa^  or  on  which  any  wager 
ismadeu" 

HM,  that  this  Legislative  Act  did  not  affect 
existing  contracts,  or  actions  already  com- 
menced uuon  such  contracts ;  there  being  no 
words  in  the  Act  sufficient  to  show  the  inten- 
tion of  the  Legislature  to  affect  existing  rights. 
Ifooa  V.  Durden,  2  Exch.  R.  22,  approved  of. 

The  case  of  Laoi  v.  Jim,  6  Car.  &  Pay.  239> 
observed  upon  and  questioned.  DooMdasa 
FEttamhatdaaa  v.  RamMl  Tkaekoorsaydasa^  7 
Moore,  239* 

INDIAN  8ALE8. 

See  Qamxng  Contracts, 

INaUBANCB. 

SeeCaaada>2. 

I8LB   OF  MAN. 

Action  fcT  deceit, ^Pkading. — Practice. — 
Although  there  is  not  so  much  strictness  re- 
quired in  pleadings  in  the  Courts  in  the  Isle  of 
Man  as  in  finfflaod,  yet  where  a  declaration  in 
an  action  for  deceit  eentains  epeeific  avenneots 
of  frand,  such  averments  must  be  established 
by  proof  to  entitle  the  plaintiff  to  recover. 

When  the  question  is  one  of  fact  onlv,  and 
has  been  tried  by  a  jury  in  the  Court  below, 
this  Court  will  not  reverse  a  judgment  upon 
such  finding,  unless  they  are  satisfied  that  the 
judgment  is  clearly  wronyf*  Ifoert  v.  Clucas, 
7  Moorey  352. 

JAMAICA   COVVtB. 

1.  Construction  of  Sapreme  Court, —Tres- 
pass.^Damages,^  Verdict. — Costs. — Raintiff" 
sued  in  trespass  in  the  Supreme  Court  of  the 
Island  of  Jamaica,  laying  his  damages  at 
3,000/.,  a  sum  above  the  hmit  of  the  jurisdic- 
tion of  the  local  Courts  in  the  Island  consti- 
tuted by  the  Jamaica  Act,  5  Vict.  c.  26,  and 
recovered  a  verdict  for  40*.    Held, 

1st,  That  the  sum  recovered  by  the  verdict 
and  sanctioned  by  the  judgment,  and  not  the 
sum  laid  in  the  declaration,  was  the  test  to  be 
applied  to  ascertain  the  right  to  sue  in  the 
Supreme  Court,  and  to  entitle  the  plaintiff*  to 
Supreme  Court  costs. 

2ndly,  That  the  pUuntiff'  having  recovered  by 
the  verdict  a  sum  not  exceeding  40*,  he  was 
not  entitled  to  more  costs  than  damages ;  and 
the  judgment  of  the  Court,  giving  Supreme 
Court  costs,  reversed,  Emery  v,  Binns,  7 
MoorSi  195. 

CsMS  cited:  Woodlisms  v.  Newnsn,  7  C.  B, 
eSi;  Cross  ▼.  CoUms.  5  Blog.  N.  C.  194  i 
Wmiams  v.  Sbarwood,  5  Dowl.  S71 ;  CUrIc  t. 


Askew,  8  £ast»  S8;  Horn  v« Hoghes, 8 £sst« 

3.  Appeal  diraeL^Vnder  the  Statute  7  SeS 
Vict.  c.  69»  en  appeal  allowed  direct  from  the 
Aeaiae  Court  at  Kingston,  in  Jamaica,  to  the 
Queen  in  Council,  without  an  intermed^  ap- 
peal to  the  Court  of  Error  m  the  Idaiid. 
HUekrna  v.  HoUinpsworth,  7  Moore,  228. 

And  see  Nontnit,  2. 

LIEN. 

ColUsum  of  ship, — Dainage  creates  a  lien  on 
the  ship  causing  the  collision.  Manmer  v.  Betl, 
7  Moore,  267* 

Case  eiled  in  the  judgment :  Tlie  Volant,  1  W. 
Bob.  387 ;  \  Notes  of  Casei,  608. 

MOBTOAQB, 

See  Canada,  I. 

NONSUIT. 

1.  Wrong  venue, — Nonsuit  will  not  lie  vpon 
a  wrong  venue,  if  there  is  no  issue  in  the 

eidingt  upon  the  locality.    Hitekins  r.  Hol» 
swortk,  7  Moore,  228. 

2.  Action  of  debt  on  bond, '^Judgment  with* 
out  leave  reserved^^Venire  de  nooo. — In  an 
action  of  debt  upon  a  bond,  the  jury  returned 
a  yerdict  for  the  plaintiff.  The  Supreme  Court 
of  Jaasaica,  afterwards,  upon  motion  by  the 
defendant,  ordered  a  judgment  of  nonsuit  ta 
be  entered  for  the  defendant,  upon  the  ground 
that  the  action  was  a  local  one,  and  that  the 
venue  was  laid  in  a  wrong  county.  The  plains 
tiff  had  not  been  called  at  the  trial,  nor  wa* 
any  leave  reserved  to  enter  a  nonsuit.  Such 
juogment,  upon  appeal  reversed,  the  Judicial 
Committee  liolding  that  the  Supreme  Court 
had  no  authority  to  grant  such  judgment  of 
nonsuit,  and  the  judgment  ordered  to  be  set 
aside,  and  a  venire  de  novo  awarded.  Hitchins^ 
v«  HoUimgsworth,  7  Moore,  228. 

Case  cited  in  the  judgment :  Doyes  v.  Hawetson, 
2  Biag.  N.  C.  575. 

PATENT. 

1.  Importer  of  foreign  invention. — Public  5e- 
n^,'^jUoss  to  importer, — Extension  qfterm, — 
An  importer  of  a  foreif^n  invention,  by  which 
the  public  is  benefited,  is  entitled  to  be  put  on 
the  same  footing  as  an  original  inventor,  when 
applying  for  a  prolongation  for  such  foreign 
importation. 

In  a  case,  therefore,  where  the  invention  was 
of  considerable  commercial  value,  and  the  im- 
porters had  embarked  a  large  capital  upon  nu* 
chinery  in  trying  to  introduce  it  to  general  uee^ 
and  incurred  considerable  loss  in  so  doing,  the 
Judidal  Committee  recommended  an  extension 
of  the  letters  patent  for  six  years.  In  re 
Berry's  Patent,  7  Moore,  187. 

2.  Equitable  assignee,— Petition  for  proUmgO' 
turn  by  legal  assignees  only, — Practice. — Ad- 
vertisement,'-StatMte  5  4*  6  Wm,  4,  c.  83,  s,  4,. 
and  Rule  2,  qf  Privy  Coimct'/.— To  entitle  aa 
e<iuitable  assignee,  to  appear  with  the  legal  as» 
signees  of  a  patent,  on  a  petition  for  a  prolonga- 
tion of  the  letters  patent,  the  name  of  such 
equitable  assignee  must  appear  with  the  other 


J  in  tha  adwrtiieoiflBts,  nqnmd  hj 
8ecti(m  4  of  the  Statute  6  &  6  Wm.  4,  c  83, 
and  rale  2,  made  in  pwrananfr  Ifceferf.  J«  re 
lMfa'«  Pafm^,  7  Moon,  191« 


PLBADIKG. 

Btife  m.— "  Out  pcmi^/a^cliir,^— The  rule  in 
pleading  '*  Qui  pomU  fmtetwr/*  most  be  received 
with  some  modification.  It  must  be  rigidly 
coiforced  with  respect  to  every  averment  made 
by  the  party  alleging  within  his  own  personal 
knowledge,  but  the  sane  rule  most  be  applied 
1m8  stringently  and  in  MMse  instances  rfpected, 
when  the  party  states  facts  not  within  his  per- 
sonal knowledge.  QreoiSU  v.  TyiM,  7  Moore, 
321. 

SHIP. 

Smt  and  arrest  of, — Bml,'^Furchaser  tBiih- 
out  notice.  —  lAs  alibi  pendens.  —  A  Scotch 
steamer  ran  down  an  English  vessel  in  the 
Hnmber.  An  action  was  commenced  in  the 
CSonrt  of  Admiralty  in  England,  by  liie  owners 
of  the  English  vessel,  against  the  owners  of  the 
steamer,  and  a  warrant  of  arrest  issued  against 
the  riiip ;  but,  before  the  ship  conld  be  arrest- 
ed, she  had  sailed  for  Scotland.  A  suit  was 
llien  commenced  by  the  owners  of  the  English 
iressel  against  the  owner  of  the  steamer,  in  the 
Court  of  Session  in  Scotland,  for  the  damage, 
and  the  steamer  was  arrested  under  process 
of  that  Court,  but  subsequently  released  upon 
bail.  Afterwards,  and  pending  these  proceed- 
ings, the  steamer  was  sold,  without  notice  to 
liie  purchaser  of  this  unsatisfied  claun  against 
her.  The  proceedings  in  the  Court  of  Session 
were  still  pending,  when  the  steamer,  having 
come  within  the  jurisdiction  of  Exigland,  was 
asain  arrested  under  process  of  the  High  Court 
of  Admiralty  in  England,  and  an  action  for  da- 
mage commenced  in  that  Court  for  the  same 
cause  of  action  as  was  still  pending  in  Scot- 
land, instructions  being  sent  to  Scotland 
to  abandon  the  proceedings  in  the  Court 
of  Session.  The  owner  of  the  steamer  appear- 
ed under  protest  in  the  Admiralty  Court,  and 
pleaded, — 1st,  lis  alibi  pendens j  and,  2ndly, 
diat  he  was  a  purchaser  for  value  without 
notice :  Held,  by  the  Judicial  Committee,  over- 
ruling such  protest, — 

1st,  That  the  plea  of  lis  alibi  pendens  was 
bad,  as  the  suit  in  Scotland  was,  in  the  first 
instance,  in  personam,  the  proceedings  being 
commenced  by  process  against  the  persons  of 
Ae  owners  of  the  vessel  (the  defendants),  and 
die  arrest  of  the  steamer  only  collateral  to  se* 
cure  the  debt,  while  the  proceedings  in  the 
Admiralty  Court  in  England  were,  in  the  first 
instance,  in  rem  against  the  vessel,  and,  tliere- 
fore,  the  two  suits  being  in  their  nature  differ- 
ent, the  pendency  of  one  suit  could  not  be 
pleaded  in  suspension  of  the  other. 

2ndly,  That  as,  by  the  Civil  Law,  a  maritime 
lien  does  not  indudfe  or  require  possession,  but 
being  the  foundation  of  proceedings  in  rem  (a 
process  requisite  only  to  perfect  a  right  in- 
choate from  the  moment  the  Hen  attaches), 
such  lien  travels  with  the  thing  into  whosesoever 
possession  it  may  come,  and  when  carried  into 


eflhctby  apnweeding  t»  fWB»  nlitesbackto 
the  period  when  it  first  attached;  the  ttesmar 
was  liable  fior  the  damu^e  committed  b^he^ 
though  in  the  hands  of  a  purchasar  withosl 
notice  of  the  damage,  or  the  proceedings  imd- 
tuted  against  her. 

Semble.  Snch  lien  arising  out  of  damage  ia 
not  indelible,  but  may  be  lost  by  negligence  or 
delay,  where  the  right  of  third  parties  are  couw 
promised.    Manner  t.  Bell,  7  Moore,  267. 

SesT- 


8TATUTS8,  CONBTRUCTIOM  OP. 

Prospective.  —  Statutes  are,  primd  faae, 
deemed  to  be  prospective  only,  "  Nova  cosiii- 
tutio  futuris  formam  tsipofiere  debet,  nam  pre* 
terms."*  DoolMbdassPetlamberdassY.BmMl 
Tkachoorseydass,  7  Moore,  240« 

WlliU 

1.  Mai^bymedkmlaltendaU.^HfmemifUi 
mewed. — Where  a  will  is  prepared  andwrittm 
by  a  medical  man  in  attendance  on  a  testatrix, 
at  that  time  dangerouslv  ill,  and  without  pro* 
fessional  advice,  bv  which  he  is  made  the 
principal  object  of  the  testatrix's  bounty,  to  the 
exclusion  of  her  near  relations,  a  Court  of 
Justice,  regarding  the  subsisting  relation  of  a 
medical  man  and  patient,  will  view  his  conduct 
with  the  utmost  jealousy.  GreviUe  v.  Tyke,7 
Moore,  320. 

2.  Interlineation  and  erasures. — Bsecirfios.— 
Presmiq}tion.'-Onus  probandi. — By  the  Statute 
of  Wills  (1  Vict.  c.  26,  s.  21),  obliterations, 
interlineations,  or  other  alterations  in  awiS, 
after  execution,  are  void,  if  not  affirmed  in  the 
margin,  or  otherwise,  by  the  signature  of  the 
testator,  and  the  attestation  of  witnesses. 

The  mere  circumstance  of  the  amount,  or 
the  name  of  a  legatee,  being  inserted  in  dif« 
ferent  ink,  and  in  a  different  handwriting,  does 
not  alone  constitute  an  obliteration,  interlinea- 
tion, or  other  alteration,  within  the  meaning  of 
the  Statute,  nor  does  any  presumption  anse 
against  a  will  bang  dulv  executed  as  it  appears. 
The  case  is  different  wnere  there  is  an  erasure 
apparent  on  the  face  of  the  wiU,  and  that 
erasure  has  been  superinduced  by  other  writ* 
ing.  In  such  circumstances,  the  onus  probands 
lies  upon  the  party  who  alleges  such  iteration 
to  have  been  done  prior  to  execution,  to  prove 
by  extrinsic  evidence,  that  the  words  were  in- 
serted before  execution,  and  that  they  had  the 
sanction  of  the  testator. 

In  the  absence  of  proof,  that  certain  words 
in  a  will,  written  with  a  different  pen  and  in  a 
different  ink,  and  in  a  different  handwritiiig, 
partly  upon  an  erasure,  were  inserted  prior  to 
execution,  so  much  of  such  will,  consisting  of 
the  inserted  words,  which  constituted  a  rever- 
sionary disposition,  pronounced  against. 

The  case  of  Cooper  v.  Bockett,  4  Moore, 
419,  considered  and  approved.  GreviUe  v. 
Tylee,  7  Moore,  320. 

Cases  cited  in  the  judgment :  Simmons  ▼•  End- 
all,  1  Sim.  N.  S.  J57;  Berry  r.  Batliu,  2 
Moore  P.  C.  480. 
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DIGEST,  AND  JOURNAL  OF  JURISPRUDENOEL 


SATURDAY.  MAY  14,  1853. 


COMMON  LAW  COMMISSION. 


8X7GGEITED   IMPROVEMENTS. 

Tbe  Second  Report  of  the  ComnuB- 
sionen  for  ioquiring  into  the  process, 
practice,  and  system  of  pleading,  in  the 
Superior  Courts  of  Common  Law,  was 
lately  presented  to  Parliament,  by  com- 
mand of  her  Majesty,  and  is  now  printed. 
It  is  a  document  of  such  extent  as  to  pre- 
clude its  publication  in  a  single  Number, 
and  derives  importance,  not  only  from  the 
position  and  ability  of  the  learned  Com- 
missioners, whose  sentiments  it  discloses, 
but  also  from  tbe  nature  and  character  of 
the  various  changes  suggested  or  recom- 
mended. In  the  present  state  of  public 
feeling,  there  can  be  little  doubt  that  many 
of  the  alterations  proposed  will  meet  with  a 
degree  of  influential  support,  sufficient  to 
secure  Legislative  approval,  so  that  the 
Report  before  us  may  be  regarded  n  the 
foundation  for  a  series  of  future  enactments 
the  magnitude  and  eravity  of  which  vrill  be 
better  understood  when  our  readers  are  in 
possession  of  the  various  branches  of  pro- 
cedure considered  by  the  Commissioners, 
«nd  in  reference  to  which  they  record  their 
opinion  to  be  that  several  important  changes 
are  necessary. 

The  Second  Report  may  be  described  as 
treating  principally, — 1st,  of  the  proceed- 
ings on  the  trial  of  questions  of  fact ;  2DdIy, 
of  the  evidence  receivable  on  such  trials ; 
3rdly,  documentary  evidence ;  4thly,  inci- 
dental proceedings ;  and  lastly,  the  exten- 
sion  of  Common  Law  remedies.  But  each 
of  these  comprehensive  titles  is  subdivided 
•somewhat  in  the  manner  hereaflter  enume- 
rated:— 

Trial  of  Is99us  of  Fact. 

1.  Trial  by  jory. 

2.  Constitution  of  juries. 
Vol.  xlvi.    No.  1,314. 


3.  Unanimity  of  jury. 

4.  Coercion  of  jury. 

5.  Course  of  proceeding  at  the  trial. 

6.  Power  of  adjourning  trial. 

Law  qf  Evidence. 

1.  AdmissibiLity  of  witnesses. 

2.  Admissibility  of  husband  and  wife. 

3.  Examination  on  oath. 

4.  Party  discrediting  his  own  witness. 

5 .  Proof  of  confltctinf(  statements  by  witness. 

6.  Role  in  the  Queen's  case. 

7.  Impeachment  of  character. 

Documentary  Evidence. 

1.  Attesting  witnesses. 

2.  Proof  of  handwriting. 

3.  Objections  on  the  Stamp  Laws. 

Incidental  Proceedings, 

1.  Special  verdict  and  special  case. 

2.  Verdict  directed  by  the  judge. 

3.  Bill  of  exceptions. 

4.  Motion  for  new  trial. 

5.  Error  after  venire  de  novo. 

6.  New  trial  on  matters  of  h^t. 

7.  Affidavits. 

8.  Practice. 

9.  Verification  of  pleadings. 

10.  Payment  of  money  into  Court. 

Extension  of  Common  Law  Jurisdiction. 

1.  Inspection  of  documents. 

2.  Discovery  of  documents  or  facts. 

3.  Written  mterrogatories. 

4.  Oral  discovery. 

6.  Inspection  of  premises  and  chattels. 

6.  Inspection  by  jury. 

7.  Inspection  by  parties  and  witnesses. 

8.  Attachment  of  debts  and  monevs  of  debtor. 

9.  Operation  of  the  writ  of  mandamus. 

10.  Specific  performance. 

11.  Injunction. 

12.  Conflicting  Rules  of  Law  and  Equity. 

13.  Enforcement  of  Maritime  Liens. 

Ail  the  sttbjeets  thus  enumerated  appear 
to  have  been  considered,  and  some  of  them 
are  very  elaborately  discussed  in  the  report 
of  the  Commissioners.  This  document 
cannot  fail  to  a£Pord  satisfaction  to  Lord 
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Brougham,  whose  views,  as  explained  in 
the  Bill  now  hefore  Parliament  "for farther 
amending  the  Law  of  Evidence  and  Proce- 
dure," have  heen  to  a  great  extent,  adopted 
by  the  Common  Law  Commissioners.  In- 
deed, it  would  appear,  that  those  learned 
persons  resolved  not  to  subject  themselves 
a  second  time  to  the  imputation  of  being 
nndulj  biassed  in  favour  of  the  system 
imder  which  they  had  acquired  distinction, 
but  liberally  to  afford  the  sanction  of  their 
authority  to  every  scheme  for  the  amend- 
ment of  the  Law,  supported  by  plausible 
arguments  and  enforced  with  extraordinary 
pertinacity. 

From  the  extract  subjomed,  and  which 
relates  exclusively  to  the  subjects  enume- 
rated under  the  heading  of  "  Trial  of  Issues 
of  Fact,"  it  may  be  inferred  that  the  Com- 
missioners are  not  disposed  to  maintain  the 
system  of  jury  trial  in  its  integrity.  It  is 
true  that  it  is  only  recommended  to  dis- 
pense with  a  jury  by  consent  of  parties,  or 
on  the  application  of  either  party  in  cases 
of  account ;  but  this  can  only  be  regarded 
as  a  commencement— insertftig  the  thin 
edge  of  the  wedge— to  be  followed,  at  no 
distant  period,  perhaps,  by  the  total  aboli- 
tion of  an  institution  which  was  formerly, 
and  at  no  very  distant  period,  associated 
with  and  considered  essential  to  the  pre- 
servation of  constitutional  liberty. 

The  most  important  practical  recom- 
mendations contamed  in  the  report,  how- 
ever, are  those  involving  an  encroachment 
on  the  jurisdiction  now  exclusively  exercised 
by  the  Courts  of  Equity.  It  is  proposed,— 
1st.  That  a  simplified  proceeding  by 
mandamus  should  be  applicable  in  every 
case  in  which  specific  performance  of  a 
contract  or  duty  is  to  be  enforced,  and  that 
Courts  of  Law  should  have  power  to  grant 
specific  performance  and  enforce  the  de- 
livery of  goods  in  cases  in  which  that  relief 
is  now  granted  by  Courts  of  Equity. 

2ndly.  That  a  party  injured  should  be 
entitled  to  combine  with  an  action  in  the 
ordinary  form,  a  claim  for  the  prohibition 
of  a  wrongful  act  commenced  or  threatened, 
and  that  such  prohibitory  writ  may  be 
granted  at  any  stage  of  the  cause,  either 
before  or  after  judgment. 

3rdly.  That  the  conflicting  Rules  of  Law 
and  Equity  should  be  made  uniform  by  le- 
gislative enactment. 

4thly.^  That  whatever  is  ground  for  per- 
petual injunction  shall  for  the  future  be  re- 
ceived by  the  Courts  of  Common  Law,  in 
the  first  instance,  as  a  defence ;  and  that 
in  cases  where  relief  by  injunction  is  condi- 


tional or  discretionary  in  Courts  of  Equity, 
the  Courts  of  Law  should  have  power,  in  a 
summary  way,  to  grant  the  same  relief 
against  actions  pending  therein. 

If  the  Legislature  should  assent  to  the 
views  of  the  Commissioners,  and  extend  the 
jurisdiction  of  the  Courts  of  Law  in  the 
manner  proposed,  the  fusion  of  Law  and 
Equity  may  be  said  to  be  effected,  and  the 
distinctions  of  Common  Law  and  Equity 
lawrers  must  speedily  cease  to  exist. 

Amongst  the  recommendations  of  the 
Commissioners,  remarkable  for  its  novelty 
as  well  as  its  importance,  we  may  noti(» 
that  by  which  it  is  suggested  that  a  credi- 
tor, having  obtained  a  judgment,  should  be 
allowed  to  proceed  by  a  process  similar  to 
foreign  attachment  as  it  prevails  in  the 
Lord  Mayor's  Court  of  London  and  some 
other  cities  against  the  debtors  of  his 
debtor,  and  to  procure  payment  of  their 
debts  to  himself.  Such  an  extension  of  the 
remedy  by  execution  would  undoubtedly  be 
advantageous  to  a  judgment  creditor ;  but 
provisions  must  be  carefully  framed  to  pro- 
tect the  rights  and  interests  of  third  per- 
sons. 

The  recommendations  of  minor  impor- 
tance contained  in  the  second  report  will  be 
more  conveniently  commented  upon  when 
the  passages  in  which  they  are  embodied 
are  submitted  for  perusal  in  continuation  of 
the  following  extract : — 

"  In  our  former  report "   (say    the   Com- 
missioners)   "we  went  through   the  various 
stages  of  a  suit  at  law,  pointing  out  such 
improvements  as  appeared  to  us  to  be  ne- 
cessary ;  but  we  excepted  therefrom,  and  re- 
served for  subsequent  consideration,  the  pro- 
ceedings on  the  trial  of  questions  of  fact,  as 
well  as  the  important  subject  of  evidence  re- 
ceivable on  such  trial.     Vve  propose  to  com- 
mence this  our  second  report  by  a  review  of 
this  portion  of  the  procedure  at  Uommon  Law. 
"  Trial  of  issues  of  /acf.— Issues  of  fact, 
evolved,  in  the  manner  we  have  shown,  by  the 
pleadings  of  the  parties,  are  tried,  according  to 
the  old  established  usage  of  the  Common  Law, 
by  a  jury  of  twelve  men,  presided  over  in  cases 
of  great  importance  by  the  Court,  and  in  ordi- 
nary cases  by  a  single  judge ;  it  being  the  ba- 
siness  cf  the  Court  or  Judge  to  direct  the 
])n>ceedings  at  the  trial,  to  decide  on  the  ad- 
missibility of  the  evidence  adduced,  and  to 
direct  the  jury  on  the  lefs^al  effect  of  the  evi- 
dence, as  well  as  on  all  matters  of  law  involved 
in  the  questions  of  fact  submitted  to  them, — 
the  duty  of  the  jury  being  to  receive  the  law 
from  the  Judge ;  while,  subject  to  such  direc- 
tion on  matters  of  law,  the  decision  of  the  issues 
of  fact  is  their  exclusive  province. 
••  Trial  by  Jury. — Trial  by  jmy,  long  the 
of  cnfflan* 


peculiar  feature  ot  the  law  of  England,  has  in 
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recent  times  been  much  canvassed,  and  its 
excellence  as  a  judicial  institution  questioned. 
It  has  been  urged,  that  twelve  men,  taken  at 
hazard  from  the  body  of  society,  unused  to 
judicial  duties  or  forensic  discussion,  cannot 
pooKss  the  same  aptitude  for  judicial  investi- 
i^ation  as  a  judge,  in  whom  a  professional  edu- 
cation, the  habit  of  consideriug  the  effect  of  evi* 
dence,  a  long  course  of  training  and  experience, 
have  developed  all  the  faculties  which  are  re<^ 

3 aired  for  the  judicial  office.  To  this  it  is  added, 
lat  the  sense  of  responsibility  is  weakened  by 
being  divided  among  a  number  of  persons, 
and  that  such  is  peculiarly  the  case  with  a 
jury,  who,  filling  the  judicial  office  only  for 
the  moment,  merge  again,  as  soon  as  the  trial 
is  over,  into  the  body  of  society,  and  are  lost 
sight  of,  and  thus  escape  the  condemnation,  in 
case  of  an  unjust  judgment,  to  which  the  per- 
manent judge  is  necessarily  exposed.  Further, 
it  is  urged  that  the  want  of  permanency  in  the 
tribunal  precludes  the  adjournments  which 
sometimes,  in  the  course  of  trials,  become  ne- 
4:e8sary  to  enable  complete  justice  to  be  done. 
It  is  added,  that  in  recent  times  trial  by  jury 
has  been  much  dispensed  with.  The  jurisdic- 
tion of  Courts  of  Equity  to  try  questions  of 
fact  without  a  jury,  in  certain  cases  where 
juries  have  been  hitherto  required,  has  been 
recently  extended.  Justices  of  the  peace  and 
commissioners  of  various  kinds  exercise  juris- 
diction in  criminal  and  other  matters  without 
the  assistance  of  a  jury.  And  the  experience 
of  the  County  Courts,  in  which  the  suitors 
may,  if  they  think  proper,  demand  a  jury,  but 
in  poipt  of  practice  do  not,  is  referred  to, 
to  show  that  cases  may  be  left  with  perfect 
satisfaction  to  the  suitor,  to  the  decision  of  a 
Judge,  without  the  intervention  of  a  jury. 

''  On  the  other  side.  It  is  urged  that  there  is 
a  fallacy  in  the  argument  which  places  trial  by 
jury  in  abrupt  antagonism,  as  it  were,  to  the 
trial  by  a  judge,  inasmuch  as  it  treats  the  jury 
as  left  entirely  to  their  own  unaided  resources ; 
whereas  in  fact,  according  to  the  practice  of 
our  law,  the  judge  sums  up  the  case  to  the 
jury,  lays  the  evidence  again  before  them,  and 
makes  such  observations  as  his  intelligence 
and  experience  suggest,  to  guide  them  to  their 
decision.  The  trial  is,  in  fact,  a  trial  by  a  jury 
assisted  by  a  judge.  And  if  it  be  asked,  why, 
when  the  superior  aptitude  of  the  judge  is  ac- 
knowledged, the  jury  should  be  admitted  to 
discharge  functions  which  might  better  be  left 
in  his  hands,  it  is  answered,  that  if  in  many 
respects  the  superior  knowledge  and  intelli- 
gence of  the  judge  is  admitted,  the  jury  also 
bring  with  them  a  varied  stock  of  information 
which  the  judge  cannot  be  expected  to  possess, 
and  which  is  of  the  most  essential  advantage 
in  the  administration  of  justice.  The  mer- 
chant, the  man  of  business,  the  agriculturist, 
the  man  of  the  world,  the  man  of  science, 
bring  each  his  peculiar  knowledge  and  expe- 
rience to  assist  in  determining  the  varied  ques- 
tions which  arise  in  judicial  investigations. 
Moreover,  being  called  upon  to  act  on  a  tem- 
porary occasion  only,  the  juryman  enters  on 


his  duties  with  a  freshness  and  an  interest 
which  the  permanent  judge,  more  accustomed 
to  the  daily  routine  of  judicial  duty,  can  hardly 
be  expected  to  feel.  No  one  familiar  with  our 
Courts  can  have  failed  to  be  struck  with  the 
attention  paid  by  juries  to  the  cases  they  have 
to  try,  and  their  anxiety  to  arrive  at  a  right 
conclusion.  Again,  the  tendency,  natural  to 
the  professional  judge,  to  look  only  to  the 
strict  letter  of  the  law,  is  corrected  and  tem- 
pered by  the  opposite  tendency  of  the  jury  to 
take  a  more  enlarged  and  liberal  view,  accord- 
ing to  the  morality  and  equity  of  the  case. 
Each  acts  as  a  check  upon  the  other,  and  the 
result  is  the  administration  of  the  law  in  a 
liberal  and  enlightened  spirit.  The  knowledge 
of  this  tends  to  keep  harsh  and  discreditable 
cases  out  of  Court.  The  presence  of  the  jury 
operates  also  beneficially  on  the  judge  in  an- 
other respect :  the  duty  of  summing  up  the 
case  to  them  compels  him  to  keep  his  atten- 
tion unceasingly  alive  throughout  the  trial, 
and  the  necessity  of  making  a  complete  ex- 
position of  his  views  is  a  security  to  the  suitors 
and  the  public  for  impartiality  and  honesty  on 
his  part.  Not  the  least,  however,  of  the  ad- 
vantages of  this  institution  is,  that  it  familiar- 
ises the  people  with  the  law,  and  popularizes 
the  administration  of  it.  llie  beaten ,  suitor, 
who  would  be  disposed  to  question  the  in- 
tegrity of  the  single  Judge  who  had  just  de- 
cided against  him,  will  not  readily  bring  him- 
self to  believe  that  12  of  his  fellow-citizens 
have  unanimously  pronounced  a  dishonest  ver- 
dict, even  though  it  has  been  adverse  to  his 
expectations.  The  result  is  a  general  reliance 
and  confidence  on  the  part  of  the  public  in  the 
administration  of  justice.  Cases,  no  doubt, 
occur  where  juries  go  wrong;  but  who  will 
say  that,  on  questions  of  fact,  Judges^are  not 
also  liable  to  err?  There  is,  besides,  a  cor- 
rective to  the  occasional  mistakes  of  juries  in 
the  authority  exercised  by  the  Courts,  where 
the  verdict  is  plainly  against  the  weight  of  the 
evidence,  and  the  Judge  is  dissatisfied  with 
the  result,  to  send  the  case  to  another  jury  for 
further  trial.  With  respect  to  Courts  of 
Equity,  their  peculiar  constitution,  for  reasons 
supposed  to  be  generally  inapplicable  to  the 
matters  litigated  in  Courts  of  Common  Law, 
referred  questions  of  fact  as  well  as  of  law  to 
the  J  udge ;  and  recent  legislation  has  done  no 
more  than  produce  uniformity;  whilst  as  to 
the  matters  within  the  jurisdiction  of  justic^ 
of  the  peace  and  other  functionaries  of  a  simi- 
lar character,  necessity  or  extreme  convenience 
requires  more  speedy  and  summary  proceed- 
ings than  are  consistent  with  the  intervention 
of  a  jury.  As  regards  the  argument  derived 
from  the  experience  of  the  County  Courts,  it  is 
to  be  observed  that  in  these  Courts,  as  a  ge- 
neral rule,  no  cause,  whether  defended  or  un» 
defended,  is  determined,  except  upon  a  hear- 
ing ;  whilst,  as  we  have  shown  in  our  former 
report,  97  per  cent,  of  the  actions  commenced 
in  the  Superior  Courts  do  not  proceed  to  trial ; 
from  which,  as  also  from  the  more  extended 
jurisdiction  of  the  Superior  Courts,  it  results 
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that  the  cases  which  are  Ivroiight  to  trial  in 
these  Comts  are  of  a  more  important  and 
difficult  character  than  those  which  occnr  in 
the  County  Courts ;  and  further,  the  practice 
of  the  County  Courts,  which  makes  trial  hy 
the  Judge  the  rule,  and  trial  by  jury  the  ex- 
ception, and  conseqently  imposes  the  necessity 
of  taking  an  active  step  to  obtain  a  trial  by 
jury,  together  with  the  apprehension  of  giving 
offence  to  the  Judge  by  so  doing,  have,  no 
doubt,  a  considerable  effect  in  preventing 
litigants  from  insisting  upon  trial  oy  jury  in 
those  Courts. 

*'  We  are  not  insensible  to  the  force  of  this 
reasoning ;  at  the  same  time  we  think  it  can- 
not  but  be  admitted  that  there  is  a  large  class 
of  cases  in  which  the  intervention  of  a  jury  is 
unnecessary;  and  others  in  which  it  is  mis- 
chievous, from  the  inability  of  such  a  tribunal 
to  deal  with  them.  Under  these  heads  may  be 
classed:  1st,  Cases  where  the  question  turns 
on  the  legal  effect  of  the  evidence  or  of  undis- 
putied  facts,  and  in  which  the  verdict  of  the 
jury  must  depend  on  the  direction  of  the 
Judge ;  2nd,  Cases  which,  when  brought  be- 
fore the  jury,  it  is  found  necessary  to  withdraw 
from  them  and  submit  to  arbitration,  including 
all  questions  of  detailed  account,  in  which 
figures  and  vouchers  must  be  referred  to. 

"While,  however,  we  feel  that  there  are 
eases  in  which  a  jurv  may  advantageously  be 
dispensed  with,  yet,  oeing  of  opinion  that  trial 
hy  jury  on  the  whole  works  well  and  enjoys 
the  confidence  of  the  public,  we  do  not  think 
ourselves  warranted,  except  in  cases  of  mere 
account,  to  recommend  that  trial  by  jury  should 
be  superseded,  unless  the  parties  themselves 
prefer  that  the  case  should  be  tried  by  a 
Judge. 

"  We  propose,  therefore,  to  continue  trial  by 
jury  as  the  rule,  but  to  make  it  competent  to 
the  parties,  if  both  consent,  to  dispense  with 
the  jury,  and  to  leave  the  decision  of  the  issues 
of  fact  to  the  Judge. 

**With  regard  to  cases  of  mere  account,  we 
propose  to  make  it  lawful  for  the  Court  or  a 
yuoge,  on  the  application  of  either  party,  at 
any  time  prior  to  the  trial,  or  if  the  issue  of 
fact  is  left  to  the  Judge,  then  to  the  Judge  at 
the  time  of  trial  also,  should  it  appear  fitting  to 
him,  to  direct  that  the  matters  in  issue  shaU 
be  referred  to  an  ofiicer  of  the  Court,  or,  in 
country  causes,  to  the  Judge  of  any  County 
Court,  or,  if  the  parties  prdfer  it,  to  an  arbi- 
trator appointed  by  themselves,  upon  whose 
report  juagment  may  be  entered  up  as  upon  a 
verdict, 

"The  necessity  for  this  latter  improvement 
was  pointed  out  in  the  second  report  of  the 
former  Common  Law  Commissioners,  pp.  25 
tD27,  and  pp.  77  to  81. 

*'  Whatever  plan  may  be  adopted  for  carrying 
this  recommendation  as  to  references  into 
effect  ought  to  include  provisions  for  securing, 
as  for  as  practicable,  a  continuous  process  to 
the  end  of  the  arbitration,  and  an  abolition  of 
those  frequent  adjournments  which  are  at  pre- 
aent  the  bane  of  ttwt  mode  of  proceeding. 


**  CtnutUutitm  of  /iirie^.— Whfle,  however^ 
we  are  prepared  to  maintain  trial  by  jury  in  4 
cases  where  facta  of  a  more  compUcated  Batore 
are  to  be  dealt  with,  we  are  not  at  all  blind  to 
the  fact  that  in  many  instances  juries  are  not 
so  constituted  as  to  ensure  such  an  average 
amount  of  intelligence  as  might  be  desired.  A 
jury  of  London  or  Liverpool  merchants  may 
be,  as  we  believe  them  to  be,  an  excellent  tri- 
bunal to  try  a  commercial  cause,  or  a  jury  of 
country  gentiemen  to  try  a  question  relating  to 
a  watercourse  or  the  boundaries  of  an  estate; 
but  it  must  be  admitted  that  in  the  agricultural 
districts  the  common  juries  are  sometimes 
composed  of  a  class  of  persons  whose  intelli- 
gence by  no  means  qualifies  them  for  the  due 
discharge  of  judicial  functions.  Such  persons, 
unaccustomed  to  severe  intellectual  exercise 
or  to  protracted  thought,  and  used  to  an  active 
life  and  out-door  employment,  when  shut  up 
for  hours  in  a  jury-box,  bewildered  by  law 
terms,  by  conflicting  evidence,  and  the  aispn- 
tations  of  contending  advocates,  who  appeal  to 
their  prejudices,  sometimes  pronounce  verdicts 
which  bring  the  institution  of  juries  into  dis- 
repute. 

"  We  are  of  opinion  that  the  standard  of 
qualification  of  jurymen  in  the  country,  which 
at  present  is  as  low  as  a  rating  on  a  value  of 
20/.,  should  be  raised ;  and  further,  that  on 
every  trial  there  should  be  an  admixture  of 
jurymen  of  the  class  from  which  the  special 
juries  are  now  taken.  This  is,  indeed,  now  the 
law,  though  in  practice  the  names  of  persons 
qualified  to  be  special  jurors  are  not  placed  on 
the  common  jury  panel.  ITiere  is  every  reason 
why  jurors  of  the  higher  class  should  assist  in 
the  administration  of  justice  to  the  same  ex- 
tent as  those  who  constitute  the  common  rories. 
We  think  the  higher  class  of  jurors  should 
bring  the  assistance  of  their  more  cultivated 
minds  and  superior  intelligence  to  the  decision 
of  cases,  which,  tbough  they  may  not  admit  of 
the  additional  expense  attendant,  under  the 
present  system,  on  having  a  special  jury,  may 
not  be  the  less  important  to  the  parties  whoM 
interests  are  involved.  At  the  same  time  it 
should  be  understood  that  we  do  not  propose 
to  abolish  the  right  which  now  exists  of  haring 
a  special  jury  as  at  present  appointed.  What 
we  recommend  Is,  tnat  the  general  jury  panw 
should  be  made  up  indiscriminately  from  ^ 
persons  qualified  to  serve  on  either  jury. 

"  Unanimity  of  jury.— K  further  question 
relating  to  trial  by  jury  arises  on  the  subject  ox 
the  unanimity  now  required  by  law. 

**  As  the  law  stands,  no  verdict  can  be  re* 
ceived  which  is  not  concurred  in  by  fvc^ 
member  of  the  jury;  and  to  secure  unaminity 
a  species  of  coercion  is  resorted  to,  by  coimn- 
ing  the  jury  without  'meat,  drink,  or  °^> 
candlelight  only  excepted,'  till  they  have  agreea 
on  their  verdict.  . 

"The  propriety  of  requiring  that  all  the  jtnry 
shall  agree,  and  the  expediency  of  a^l®^"?^ 
decision  of  the  majority  to  suffice,  has  d«^ 
much  canvassed,  ft  has  been  urged  that,  con- 
sidering the  diflRculty  of  unanimity  of  opinion 
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dmot^fft  mankind,  it  it  unseasonable  to  expect  I 
nnanimity  in  a  jarj  of  12  persona;  and  that 
as  in  aU  legislative  and  deliberate  assemblies, 
even  on  matters  of  the  hif^best  moment,  the 
dedsioii  of  the  majoritr  is  held  to  be  binding, 
we  ought  to  be  satisfiea  with  the  opinion  of  a 
givta  BU^rity  of  the  jury,  to  be  fixed  by  the 
law. 

"The  Common  Law  Commissioners  of  1831 
reported  on  this  subject  as  follows  : — 

"  '  It  is  essential  to  the  validity  of  a  verdict 
that  the  jary  should  be  unanimous ;  and,  re- 
gularly, they  are  not  allowed  to  be  discharged 
(anless  by  consent  of  the  parties)  until  such 
unanimous  verdict  has  been  returned.  It  is 
difficult  to  defend  the  justice  or  wisdom  of  the 
latter  principle.  It  seems  absurd  that  the 
rights  of  a  party,  in  questions  o(  a  doubtful 
and  complicated  nature,  should  depend  upon 
his  being  able  to  satisfy  twelve  persons  that 
one  particular  state  of  facts  is  the  tnie  one. 
As  it  is  notorious  that  upon  such  questions  a 
body  of  men  so  numerous  are  often  found  to 
differ  irreconcilably  in  their  views,  it  is  obvi- 
ous that  the  necessity  of  returning  in  every 
case  a  verdict,  and  an  unanimous  one,  before 
they  separate,  must  frequently  lead  to  improper 
com^mmise  among  the  jurors  of  their  respec- 
tive opinions. 

"  '  There  is  reason  also  to  apprehend,  that 
wbere  any  of  them  happen  to  be  actuated  by 
partial  motives,  it  must  tend  to  produce  a  cor- 
rupt verdict.  Indeed  no  one  can  have  been 
mnch  conversant  with  Courts  of  Justice  with- 
out having  frequently  heard  the  remark  (where 
the  verdict  has  been  very  long  in  suspense), 
that^ne  or  other  of  the  contending  parties  has 
a  friend  upon  the  jury. 

'' '  On  the  otlier  hand,  however,  the  neces- 
sity for  the  unanimity  of  the  jury  carries  with 
it  one  most  valuable  advantage ;  in  the  event 
of  any  difference  of  opinion  it  secures  a  discus- 
sion. It  is  not  possible  to  poll  the  jury  at 
once,  and  so,  without  further  trouble  or  con- 
sideration, to  come  to  the  conclusion.  Any 
one  dissentient  person  can  compel  the  other 
eleven  fuUy  and  calmly  to  reconsider  their 
opinions. 

"  *  But  there  seems  to  be  no  good  reason 
why,  after  a  certain  period  of  time  sufficiently 
long  for  the  purpose  of  reasonable  and  ample 
discussion,  the  jury  (if  still  in  disagreement) 
should  not  be  excused  from  the  necessity  of 
giving  a  verdict,  or  why  the  present  principle 
of  kaepsng  them  together  till  unanimity  be 
produced  by  a  sort  of  duress  of  imprisonment 
should  be  retained.  And  the  interests  of  jus- 
tice seem,  manifestly,  to  require  a  change  of 
law  upon  this  subject. 

"  *  We  propose,  therefore,  that  the  jury 
shall  not  be  kept  in  deliberation  longer  than 
twelve  hours,  unless  at  the  end  of  that  period 
they  unanimously  concur  to  apply  for  further 
time,  which,  in  that  case,  shall  be  granted ; 
and  that,  at  the  expiration  of  the  tweh-e  hours, 
or  of  such  prolonged  time  for  deliberation,  if 
any  nine  of  them  concur  in  giving  a  verdict, 
such  verdict  shall  be  entered  on  record,  and 


shall  entitle  the  party,  in  whose  favour  it  ia 
given,  to  judgment ;  and  in  failure  of  such 
concurrence  Sie  cause  shall  be  made  a  re- 
manet.' 

"  The  subject  appears  to  us  to  resolve  itself 
into  two  distinct  questions  : — 

•*  Ist,  Whether  unanimity  should  be  re- 
quired? 

**  2nd.  Whether  an  attempt  should  be  made, 
as  at  present,  to  coerce  it  ? 

'*  As  regards  the  necessity  of  unanimity,  we 
do  not,  we  must  say,  feel  the  force  of  the  argu- 
ment derived  from  the  imiversally  received 
principle  that  in  deliberative  bodies  the  deci^ 
sion  of  the  majority  must  prevail.  The  ana- 
logy does  not  appear  to  us  to  hold,  inasmuch 
as  die  questions  submitted  to  councils,  legis- 
lative bodies,  and  the  like,  involve  matters  of 
opinion  rather  than  of  fact.  Where  a  question 
of  fact  is  raised  as  the  foundation  of  a  judicial 
judgment,  which  is  to  interfere  with  indi- 
vidual rights,  there  appears  nothing  unrea- 
sonable in  requiring  that  the  partjr  alleging  the 
fact  should  establish  it  to  the  satisfaction  of  a 
limited  number  of  Judges.  A  verdict  pro- 
nounced by  a  majority  only  would  fail  to  give 
satisfaction  to  the  public ;  while  the  conscious- 
ness that  a  portion  of  his  judges  were  in  his 
favour  would  only  increase  the  dissatisfaction 
of  the  defeated  party,  and  lead  to  fresh  strug- 
gles and  renewed  litigation  on  bis  part.  Every 
divided  verdict  would  be  urged  on  the  Courts 
as  a  ground  for  a  new  trial,  and  might,  not  un- 
reasonably, be  entertained  as  such.  But  per- 
haps the  strongest  argument  in  favour  of  the 
present  system  is,  that  by  requiring  unanimity 
in  the  verdict,  fuU  and  complete  discussion  is 
ensured.  Under  the  present  system  the  mino- 
rity, instead  of  yielding  too  readily  to  the  view 
of  the  majority,  and  purchasing  ease  and  re- 
lease from  further  trouble  (as  would  probably 
be  in  many  instances  the  case,  if  by  simply 
dissenting  all  responsibility  in  respect  of  the 
verdict  could  be  got  rid  of),  are  naturally  led 
to  resist  conclusions  from  which  they  differ, 
and  for  which  their  sense  of  duty  makes  them 
unwilling  to  be  answerable.  Hence  arise  full 
discussion  and  deliberation;  and  if  the  one 
section  of  the  jury  yields  to  the  other,  it  is  (ex- 
cept under  the  circumstances  to  be  presently 
referred  to)  only  because  the  prolonged  discus- 
sion has  led  to  altered  convictions. 

"  We  are  therefore  of  opinion  that  the  pre- 
sent rule,  requiring  the  jury  to  be  unanimous, 
should  be  maintained.  But  the  very  reasons 
which  lead  us  to  think  unanimity  desirable 
lead  us  also  to  think  that  that  unanimity  should 
be  not  merely  apparent  but  real,  and  render  ua 
altogether  averse  to  any  attempt  to  coerce  it. 
The  existing  practice,  which,  upon  a  division 
of  opinion  in  the  jury,  requires  them  to  be  shut 
up,  often  in  an  inconvenient  room,  without  ac- 
commodation, without  fire,  without  refresh' 
ment,  for  several  hours,  somet'unes  for  a  whole 
night,  is  discreditable  to  the  administration  of 
the  law.  No  doubt,  unanimity  is  often  thus 
brought  about,  but  it  is  the  unanimity,  not  of 
convictioB,  but  of  exhausted  powers,— not  of 
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inteUi^ence,  but  of  incapacity  of  physical  en- 
darance.  The  juryman  is  tempted  to  escape 
from  prolonf^ed  huuficer  and  suffering  by  com- 

Jromising  his  conscience  and  his  oath,  and  the 
udge  is  compelled  to  recdve  such  a  verdict  as 
unanimous. 

"  We  unhesitatingly  recommend  that  this 
practice  be  done  away  with ;  that  juries  during 
their  deliberations  shall  be  furnished  with 
every  fitting  accommodation^  and  with  neces- 
sary refreshment ;  and  we  would  suggest  that 
cases,  in  which  complicated  questions  aAse, 
should  not  be  summed  up  late  in  the  day  (as 
sometimes  happens),  whereby  the  deliberations 
of  juries  are  often  prolonged  late  into  the  night, 
— sometimes  through  the  entire  night, — at  a 
time  when  the  powers  are  worn  out,  and  the 
danger  of  a  submission  against  conscience  and 
conviction  becomes  the  greater. 

"  Further,  we  recommend  that  the  period 
during  which  the  jury  may  be  kept  in  delibe- 
ration should  be  fixed.  We  think  it  ought  not 
to  exceed  twelve  hours ;  and  that  at  the  expi- 
ration of  that  time,  unless  the  jury  themselves 
desire  further  time  for  deliberation,  they  should 
be  discharged ;  in  wbich  case  it  should  be  open 
to  either  of  the  litigant  parties  to  summon  a 
fresh  jury,  and  to  try  the  cause  again. 

**  Proceedings  at  the  trial. — We  pass  on  to 
the  proceedings  at  the  trial.  By  a  natural  and 
convenient  rule,  the  party  upon  whom  the 
burden  of  making  out  the  affirmative  lies, — 
that  is,  the  party  against  whom,  if  no  evidence 
were  adduced  on  either  side,  the  verdict  would 
pass, — or  his  counsel,  states  the  case  to  the 
jury,  and  then  adduces  evidence  in  support  of 
it.  Next,  the  opposite  party,  or  his  counsel, 
addresses  the  jury,  and  if  he  has  evidence  to 
bring  forward,  produces  it;  after  which  the 
counsel  for  the  party  who  commenced  has  the 
right  of  replying  generally  on  the  whole  case. 
It  is  obvious  that  this  course  of  proceeding 
affords  a  great  advantage  to  the  party  who 
begins.  He  has  the  first  word  and  the  last ; 
the  opportunity  of  producing  the  first  impres- 
sion, and  of  renewing  it  in  the  last  stage  of  the 
cause. 

"  He  has  also  this  further,  and,  perhaps, 
still  greater  advantage :  the  counsel  for  the 

garty  who  comes  second  has  only  the  right  of 
eing  once  heard;  and  that,  before  his  proofs 
have  been  produced.  Now,  it  often  happens 
that  the  evidence  does  not  turn  out  as  was  an- 
ticipated :  new  facts  are  elicited  on  cross-exa- 
mination, or  witnesses  whose  testimony  was 
supposed  to  be  unexceptionable  are  damaged 
by  cross-examination :  yet  the  case  may  not 
be  the  less  a  good  one ;  the  witnesses  may  not 
be  in  the  main  less  entitled  to  credit,  if  an  op- 
portunity were  afforded  of  explaining  the  bear- 
ngs  of  the  case,  as  really  or  apparently  altered ; 
but  the  counsel's  mouth  is  closed,  while  his 
opponent,  unchecked  by  the  fear  of  a  reply, 
takes  advantage  of  every  discrepancy  between 
the  statement  and  the  proof,  of  every  ground 
for  assailing  the  character  and  veracity  of  the 
witnesses,  and  fre(^uently  produces  an  impres- 
sion inconsistent  with  the  true  justice  of  the 


case,  and  which  the  observations  of  the  Judge, 
who  is  constrained  to  adopt  a  more  measured 
tone,  do  not  always  succeed  in  removing.  So 
great  is  the  advantage  of  the  reply  felt  to  be 
in  practice,  that,  generally,  one  great  object  of 
a  counsel  for  a  defendant  is,  if  possible  to 
avoid  calling  witnesses,  even  though  conraras 
that,  otherwise,  his  witnesses  would  improve 
his  case.  The  exercise  of  a  sound  discretion 
on  this  point  is  one  of  the  most  difiicult  parts 
of  the  duty  of  an  advocate ;  and  manv  veniicts 
are  doubtless  lost,  on  the  one  hand,  oy  expos- 
ing the  case  to  the  danger  of  a  reply,  and  on 
the  other,  by  the  fear  of  it  operating  to  the 
keeping  back  of  evidence  which  might  have 
been  decisive  with  the  jury. 

"  It  is  obvious  that  if  the  second  party  does 
not  produce  evidence,  the  same  state  of  things 
applies  to  him  who  begins.  The  position  of 
the  parties  is  reversed. 

"The  inconvenience  and  injustice  of  this 
system  has  long  been  felt  and  complained  of 
(as  appears  from  the  observations  of  the  former 
Commissioners,  in  their  third  report,  pp.  68, 
69,  and  their  suggestions,  p.  88);  but  the 
practice  has  become  the  more  grievous,  since, 
by  the  recent  alteration  of  the  law,  the  parties 
to  a  suit  have  been  made  admissible,  and  con- 
sequently, in  practice,  necessary  witnesses. 
The  motives  for  attacking  and  reflecting  upon 
the  adverse  party  in  the  cause  are  so  obvious 
that  we  cannot  wonder  that  such  a  result 
should  very  frequently  occur;  and  the  in- 
justice of  leaving  a  plaintiff  or  defendant  ex- 
posed, first,  to  a  severe  cross-examination,  and 
then  to  hostile  observations,  without  giving  his 
counsel  an  opportunity  of  vindicating  his  oon- 
duct  or  character,  has  been  very  sensibly  felt. 

*•  We  think  an  alteration  should  be  intro- 
duced into  the  practice :  that  the  counsel  for 
the  second  party  should  have  the  opportunity 
of  addressing  the  jury  twice ;  first,  on  opening 
his  case,  and  again  at  the  close  of  his  evidence; 
and  that  the  counsel  who  begins,  in  the  event 
of  his  opponent  not  announcing  his  intention 
to  adduce  evidence,  should,  in  like  manner, 
have  the  opportunity  of  addressing  the  jury  a 
second  time  at  the  close  of  his  case. 

"It  w*dl  perhaps  be  objected  that  this  altera- 
tion would  have  the  effect  of  increasing  the 
length  of  the  trial.  We  hope  it  would  not  do 
so  materially.  Conscious  of  having  the  right 
of  a  second  speech,  counsel  would  rarely  do 
more  than  briefly  open  their  case,  and  observa- 
tions now  made  by  way  of  anticipation  would 
be  spared.  But  even  if  a  little  extra  time 
should  be  consumed,  we  think  that  such  a 
consideration  ought  not  to  ptand  in  the  way  of 
a  change  necessary  to  justice. 

"  Power  of  adjournment, — We  have  already 
adverted  (as  one  of  the  drawbacks  attendant 
on  trial  by  jury)  to  the  necessity,  under  the 
present  practice,  of  proceeding  with  the  trial, 
although  circumstances  may  occur  in  the 
course  of  it  which  render  an  adjournment  de- 
sirable. It  occasionally  happens  that  a  party 
is  taken  by  surprise  by  his  adversary's  case ; 
that  a  witness  or  a  document  becomes  unex- 
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pectedly  neceesary,  and  is  not  forthcominK ; 
that  a  document  turns  out  to  be  attested,  and 
the  attesting  mtness  is  not  present;  or  re- 
quires a  stamp,  but  no  stamp,  or  an  insuffi- 
cient one,  has  been  affixed.  In  these  and  the 
like  cases,  miscarrage  of  ^justice  must  occur, 
unless  time  is  afforded  to  enable  the  deficient 
matter  to  be  supplied.  If  the  tribunal  be  a 
permanent  one,  an  adjournment  may  readily 
be  made;  but  with  a  shifting  tribunal,  the 
members  of  which  are  drawn  together  from 
different  and  sometimes  distant  places,  it  is 
obviously  difficult,  if  they  are  once  allowed  to 
disperse,  to  ensure  their  re-assembling  at  the 
appointed  time,  as  also  to  prevent  the  possi- 
bility of  communications  on  the  subject  of  the 
cause  being  held  with  them  in  the  interval. 
Nevertheless,  we  think  the  rigorous  inflexibility 
with  which  a  cause  once  commenced  is  now 
carried  on  to  its  close,  might  be  modified  with 
advantage.  No  doubt,  encouragement  should 
not  be  held  out  to  parties  to  l^  negligent  in 
getting  up  their  proofs  or  coming  unprepared 
to  trisd ;  but,  on  the  other  hand,  it  is  import- 
ant not  to  allow  justice  to  miscarry,  or  panics 
to  be  put  to  the  expense  of  another  trial,  when, 
by  a  temporary  adjournment,  a  deficiency  in 
proof  may  be  supplied. 

"We think,  therefore,  that  a  discretionary 
power  should  be  exercised  by  the  Judge  at  the 
trial,  where  the  cir<ftimstances  are  such  that  the 
Court  would  afterwards  grant  a  new  trial,  or 
where  he  may  otherwise  deem  it  right  for  the 
purposes  of  justice  (in  like  manner  as  was 
anciently  done  for  the  purpose  of  a  view),  to 
order  an  adjournment  of  the  trial,  subject  to 
such  conditions  as  to  costs  and  otherwise  as  he 
may  think  fit." 


CERTIFICATE  DUTY  REPEAL. 

It  appears  highly  probable  that  the 
Budget  of  the  Chancellor  of  the  Exchequer 
will  be  carried  with  but  little,  if  any,  altera- 
tion. The  remaining  sixpence  of  the  Ad- 
vertisement Duty  might  as  well  be  taken 
off.  There  is  a  sufficient  surplus  to  spare 
tlmt  "  Tax  on  Knowledge  "and  the  Tax  on 
Attorneys'  Certificates  which  is  really  a 
Tax  on  Justice.  It  must  not,  however,  be 
expected  that  Mr.  Gladstone  will  yield 
without  a  struggle.  Though  as  Journalists 
we  should  like  to  see  the  Advertisement 
Duty  wholly  remitted,  and  a  free  scope 
given  to  authors  to  advertize  their  works, 
we  are  more  deeply  concerned  in  the  repeal 
of  the  annual  Tax  on  our  professional  bre- 
thren. It  appears  fortunate  that  the  Stamp 
Duties  will  come  last  under  consideration, 
and  when  the  Minister  has  carried  every 
other  proposition,  involving  all  the  great 
features  of  his  plan, — he  may  be  less  in- 
clined to  refuse  this  just  claim  on  the  Go- 
vernment. 


Be  this  as  it  may,  we  are  assured  that 
the  sense  of  the  House  will  be  taken  on  the 
question  of  the  total  repeal  of  this  anoma- 
lous  and  oppressive  impost.  From  nearly 
every  town  in  the  kingdom,  information  haa 
been  received  that  the  proposed  small  re- 
duction is  unsatisfactory,  and  a  general 
wish  is  expressed  that  the  utmost  exertion 
should  be  used  to  obtain  entire  relief  from 
the  annual  tax, — ^leavin^  the  other  two 
taxes  on  Articles  and  Admissions  untouched.. 
The  Attorneys  and  Solicitors  will,  of  course,, 
continue  to  exert  their  influence  with  their 
representatives  and  friends  in  Parliament. 

The  suggestion  of  a  slow  and  gradual 
reduction,  during  several  years,  is  strongly 
objectionable,  and  unworthy  both  of  the 
Government  and  the  Profession.  The 
claim  is  now  admitted  to  be  just,  and  it 
would  be  degrading  in  the  one  to  offer,  or 
the  other  to  accept,  instalments  of  half-a- 
crown  in  the  pound ! 


LAW    OF   ATTORNEYS   AND    SO- 
LICITORS. 

TAXATION    OF    BILL    OF    COSTS   AFTER 

PAYMENT. 

« 

The  principle  of  taxation  after  payment 
will  not  be  extended.  The  Court  refused' 
to  direct  the  taxation  of  a  bill  of  costs  paid 
under  protest  on  the  ground  of  overcharges, 
where  the  solicitor  had  refused  to  part  with 
the  title-deeds  until  payment, — ^it  not  ap- 
pearing how  long  the  bill  had  been  delivered 
before  payment. 

The  Master  of  the  Rolls  said  :— 

"  To  obta'm  a  taxation  of  a  settled  bill,  there 
must  be  not  only  overcharges,  but  some  sub- 
stantial pressure.  I  so  decided  In  re  Browne, 
15  Beav.  61 ;  and  I  then  stated,  that  I  neither 
considered  it  the  proper  construction  of  the 
Statute,  nor  desirable,  to  extend  the  principle 
of  directing  a  taxation  after  payment,  and  that 
I  should  do  nothing  which  would  extend  the 
cases  on  that  point.  He^e  there  is  no  more  than 
the  alleged  overcharge ;  I  must  therefore  dis- 
miss the  application  with  costs."  In  re  Mash^ 
15  Beav.  83. 

ORDER     OF     COURSE     TO     TAX    BILL.  — 
COSTS   OF  TAXATION. 

An  order  of.  course  for  the  taxation  of  a 
bill  was  refused  at  the  Secretary's  Office ; 
but  the  Court,  on  a  special  application,  de- 
cided that  it  was  a  proper  case  for  an  order 
of  course,  and  that  the  costs  ought  to  follow 
the  result  of  the  taxation.  In  a  doubtful 
case,  the  client  should  apply  to  the  solicitor 
for  his  consent  to  an  order  of  course. 
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The  MaHer  of  ike  EqUm  said  :— 


"  That  there  had  heen  no  payment,  and  that 
the  petitioner  was  entitled  to  an  order  of 
course;  but  he  said,  that  it  would  be  too 
strong  a  measure  to  make  him  pay  the  costs 
for  not  obtaining  an  order  of  course  which 
had  been  refused,  and  that  the  proper  course 
was  to  make  the  costs  follow  die  result  of  the 
taxation.  He  suggested,  that,  in  such  a  case 
of  doubt,  the  client  ought  to  apply  to  the  so- 
licitor to  know  whether  he  would  consent  to 
an  order  of  course,  whereby  an  application  to 
the  Court  would  be  renaered  unnecessary; 
and  that,  in  the  case  of  his  refusal,  there  would 
then  be  a  justification  for  the  application  to  the 
Court."    In  re  Taylor,  15  Beav.  145. 

NOTICES  OF  NEW  BOOKS. 

The  Law  of  Railways^  including  the  Con- 
solidation and  other  General  Acts  for 
regulating  Railways  in  England  and 
Ireland,  with  copious  Notes  of  decided 
Cases  on  their  construction,  Sfc.  Third 
Edition.  By  Leonard  Shelford, 
Esq.,  Barrister-at-Law.  London:  But- 
terworths,  1853.     Pp.  826. 

The  Law  of  Railways  has  become  one 

of  the  largest  and  most  important  depart- 
ments of  modem  legisktion  and  judicial 
decision.  No  Session  of  Parliament  passes 
without  seTeral  Statutes  relating  thereto, 
and  almost  daily  are  the  Courts  of  Law  and 
Equity  engaged  on  questions  affecting  Ta- 
rious  classes  of  the  pubUe  and  the  interests 
of  the  railway  companies. 

Mr.  Shelford  therefore  has  chosen  a 
wide  and  useful  field  for  his  labours.  His 
third  edition  comprises  the  General  Rail- 
way Acts  and  the  Consolidation  and  other 
general  Statutes  bearing  on  railways,  and 
his  notes  contain  the  substance  of  the  nu- 
merous decisions  thereon.  The  responsi- 
bilities of  members  of  provisional  com- 
mittees and  the  liabilities  of  allottees  of 
shares  are  very  fully  set  forth.  Indeed, 
this  part  of  the  work,  vnth  the  large  col- 
lection of  cases  which  have  occupied  so 
great  a  share  of  the  attention  of  the  Supe- 
rior Courts  and  of  the  highest  Court  of 
Appeal,  has  necessarily  been  re-composed 
since  the  Author's  former  edition. 

The  following  is  a  brief  outline  of  the 
Contents  of  the  Volume  : — 

1.  Conveyance  of  Mails  by  Railwavs.  L  8c  2 
Vict.  c.  98.  /  /  * 

2.  General  Regulation  of  Railways,  3  &  4 
Vict,  c,  97  J  6  &  6  Vict.  c.  55;  7  &  8  Vict, 
c.  85. 

3.  Gauge  of  Railways,  9  &  10  Vict,  c  67. 


4.  Prevention  of  Offences  against  RaOways, 
14  &  16  Vict.  c.  19. 

5.  Transfer  of  Powers  from  CommiisiooerB 
of  Railways  to  Board  of  Trade,  14  k  14  Vict 
c.  64. 

6.  Companies'  Clauses'  Consolidation  Act, 
1845. 

7.  Lands'  Clauses'  Consolidation  Act,  1845. 

8.  The  Railways'  Act  (Ireland),  1851. 

9.  Railways'  Clauses'  Consolidatioa  Act, 
1845. 

10.  Restriction  on  Sale  and  Lease  of  Bail- 
ways,  8  &  9  Vict.  c.  96. 

11.  Money  paid  into  Court  under  Standing 
Orders,  9  &  10  Vict.  c.  20. 

Besides  the  various  notes  on  these 
Statutes,  Mr.  Shelfoid  has  treated  of  the 
following  subjects : — 

1.  Proceedings  by  mandamus  against  Bail* 
way  Companies. 

2.  Indictments  against  Railway  Companies. 

3.  Writs  of  certiorari  to  remove  proceedings. 

4.  Contracts  for  execution  of  works. 

5.  &  6.  Proceedings  by  injunction  and  other 
proceedings  in  the  Court  of  Chancerv. 

7.  Subscribers'  agreement  and  subscription 
contract. 

8.  Registration  of  Railway  Companies. 

9.  Dissolution  and  winding-up  Railway 
Companies. 

10.  Railway  Companies  provisionally  regis- 
tered, including, — let,  the  promoters;  2nd, 
the  allottees  of  shares  and  their  liabilities; 
3rd,  actions  for  return  of  deposits ;  4tb,  the 
provisional  committee  and  their  liabilities. 

The  notes  on  the  "  Companies'  Clauses' 
Consolidation  Act,"  relating  to  the  consti- 
tution and  management  of  joint-stock  com- 
panies, are  very  numerous  but  concise  and 
valuable.  So  are  those  on  the  ''Lands' 
Clauses'  Consolidation  Act,"  regarding  the 
acquisition  of  lands  required  for  undertak- 
ings  of  a  public  nature  and  the  oompensa- 
tion  to  be  made.  The  "  Railway  Clauses' 
Consolidation  Act,"  comprising  provisions 
usually  introduced  into  Acts  authorising 
the  construction  of  railways,  is  also  accom- 
panied by  very  woeful  annotations.  The 
work  has  now  expanded  to  800  pages,  com- 
prising  every  Statute  and  decision  of  im- 
portance. The  work  is  valuable,  not  only 
to  all  engaged  in  behalf  of  railway  compa- 
nies, who  may  form  a  comparatively  small 
part  of  the  Profession  ;  but  to  all  who  have 
dealings  with  or  claims  upon  railway  com- 
panies, and  in  this  respect  the  Public  in 
general  and  the  Profession  at  large  are  inter- 
ested in  ascertaining  as  well  the  provisions 
of  the  Legislature  as  the  constructions  put 
upon  the  enactments  which  affect  the  indi- 
vidual members  of  the  community. 
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OATHS  IN  CHANCEBT  BILL. 

It  is  much  to  be  regretted  that  this 
asefiil  Bill  has  been  suspended  in  its  pro- 
gress. There  is,  however,  one  important 
amendment  which  should  still  be  nuule,  as 
to  the  place  at  which  oaths  may  be  admi- 
nistered. 

The  attorneys  and  solicitors  in  the 
coontry  who  are  Masters  Extraordinary,  or 
Commissioners,  to  administer  oaths  may 
take  oaths  anywhere  except  within  10 
miles  of  London.  It  was  understood  to 
be  the  object  of  the  Act, — whilst  giving  a 
proper  designation  to  the  officers  appointed 
to  discharge  this  duty  of  administering 
oaths,  on  the  abolition  of  the  office  of 
"  Master  in  Chancery" — to  enable  solicitors 
within  10  miles  of  London  also  to  admi- 
nister oaths.  But  the  Bill  as  last  altered 
(we  cannot  say  amended)  limits  the  admi- 
nistration of  oaths  to  the  place  of  budneee 
oi£  the  soHcitor,  and  consequently  he  cannot 
cross  the  street  and  swear  the  affidavit  of 
an  infirm,  or  invafid,  or  busy  person  who 
is  willing  to  make  a  deposition,  at  his  own 
house,  but  cannot  or  will  not  take  the 
trouble  to  travel  elsewhere. 

This  amendment  is  the  more  important, 
as  the  change  in  the  course  of  procedure  in 
Chancery  now  enables  a  party  to  bring  on 
a  cause  for  bearing,  founded  on  affidavits, 
subject  if  required  to  the  examination  of 
the  deponents  vivd  voce. 

"When  the  fees  of  office  were  received  for 
the  personal  profit  of  the  officer,  the  efforts 
were  ineffectual  to  obtain  an  alteration ;  but 
now  that  all  the  fees  are  paid  to  the  gene- 
ral fund,  there  q>pears  no  loneer  any  per- 
sonal interest  in  compelling  deponents  to 
resort  to  Chancery  Lane  within  certain 
limited  hours  to  swear  to  their  affidavits. 
In  Vacation,  especially,  as  the  office  is  open 
but  for  three  or  four  hours,  it  is  very 
inconvenient  to  the  suitors  and  their  wit- 
nesses to  be  obliged  to  attend  from  a 
distance  within  those  hours,  instead  of 
walking  into  a  solicitor's  office  next  door 
and  taking  the  oath. 

We  yet  trust  that  this  alteration  will  be 
made  and  the  Bill  pass. 

ORDER  OF  THE  COURT  of  CHANCERY. 

SOUTH   SB  A   AMD   BANK  ANKUITIBS,   1726, 

1751. 

Tuesday,  May  10, 1863. 
The  Bight  Honourable  Robert  Monsey  Lord 
Cranworth,  Lord  High  Cbancellor  of  Great 
Britain,  doth  hereby  order  and  direct  in  man- 
ner following,  that  is  to  say  :«<- 


That,  in  every  case  in  which  any  person  is 
entitled  to  or  in  any  manner  interested  in  any 
Old  South  Sea  Annuities,  New  South  Sea  An- 
nuities.  Bank  Annuities,  1726,  or  Three  Pounds 
per  Cent.  Annuities  1751,  standing  in  the  name 
of  the  Accountant-General  of  this  Court,  in 
trust  in  any  cause  or  matter,  whether  such 
person  is  so  entitled  beneficially  or  only  as  ex- 
ecutor, administrator,  trustee,  guardian,  com- 
mittee, or  otherwise,  such  person  may  apply  to 
the  Master  of  the  Rolls  or  to  any  of  the  Vice- 
Chancellors  in  chambers  by  summons,  in  the 
cause  or  matter  in  trust  in  which  such  amiui- 
ties  may  be  standing,  praying  that  the  said  Ac^ 
countant'General  may   be  authorised  and  di- 
rected to  receive  the  capital  sums,  which  will, 
under  the  provisions  of  an  Act  passed  in  the 
present  Session  of  Parliament,  intituled  "  An 
Act  for  redeeming  or  commuting  the  annuity 
payable  to  the  South  Sea  Company,  and  cer- 
tain annuities  of  Three  Pounds  per  cent,  per 
annum,  and  for  creating  New  Annuities  of 
Three  Pounds  Ten  Shillings  per  cent,  per  an- 
num and  Two  Pounds  Ten  Shillings  per  cent 
per  annum,  and  issuing  £<zchequer  Bonds,' 
on  the  5th  of  January,  1854,  and  the  6th  of 
April,  1864,  respectively  become  payable  in  re- 
spect of  such  annuities,  or  that  the  said  Ac- 
countant-General  may  be  directed  to  signify, 
on  or  before  the  3rd  day  of  June  next,  to  the 
Governor  and  Company  of  the  Bank  of  Eng- 
land or  to  the  South  Sea  Companjr,  as  the  case 
may  be,  on  behalf  of  all  persons  interested  in 
such  annuities,  his  assent  to  accept  and  re- 
ceioe,  in  Ueu  of  such  Old  South  Sea  Annuities, 
New  South  Sea  Annuities,  Bank  Annuities, 
1726,  or  Three  Pounds  per  Cent.  Annuities, 
1751,  respectively,  a  competent  portion  of  New 
Three  Pounds  Ten  Shillings  Annuities  or  Esv^ 
chequer  Bonds,  according  to  the  provisions  of 
the  said  Act;  and  the  Master  of  the  Rolls  or 
Vice-Chanccllors,  as  the  case  may  be,  may  on 
any  such  application,  and  on  the  attendance  of 
such  parties,  if  any,  and  on  such  evidence,  if 
any,  as  he  may  think  lit  and  require,  authorise 
and  direct  the  said  Accountant-General  to  re- 
ceive such  capital  sums,  or  to  signify  such 
assent,  as  the  case  may  be,  in  case  the  said 
Master  of  the  Rolls  or  Vice- Chancellors  shall 
be  satisfied  that  such  authority  and  direction 
may  be  given,  with  a  due  regard  to  the  rights 
of  all  persons  interested  in  the  said  funds. 

And  it  is  hereby  further  ordered  that  the 
Accountant-General,  in  all  cases  in  which  no 
notice  shall,  on  or  before  the  3lst  day  qfMay, 
1853,  have  been  given  to  him  of  an  order  made 
by  the  Master  of  the  Rolls,  or  one  of  the  Vice- 
Chancellors  authorising  and  directing  him  to 
receive  such  capital  sums  or  to  signify  such 
assent  as  aforesaid,  as  to  any  portion  of  the 
said  annuities  so  standing  in  his  name  shall 
on  or  before  the  3rd  day  of  June  next,  signify 
to  the  Governor  and  Company  of  the  Bank  of 
England,  or  to  the  South  Sea  Company,  as^e 
case  may  be,  his  assent  to  accept  and  'receive, 
in  lieu  of  the  Old  South  Sea  Annuities,  New 
South  Sea  Annuities,  Bank  Annuities,  1726, 
and  Three  Pounds  ^mi  Cent.  Annuities,  1751, 
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standing  in  his  name,  or  of  such  part  thereof 
as  to  which  no  such  notice  as  aforesaid  shall 
have  been  given  to  him  a  competent  sum  of 
Two  Pounds  Ten  Shillinys  per  Cent,  Annuities, 
according  to  the  provisions  of  the  said  Act. 
And  the  Accountant-General  sluQl  in  such  case 
carry  such  Two  Pounds  Ten  Shillings  per 
Cent.  Annuities  to  the  credit  of  the  same 
causes  or  matters  respectively  in  respect 
whereof  such  assent  shall  so  have  been  signi- 
fied by  him  as  aforesaid,  and  the  same  shall  be 
held  upon  the  same  trusts,  and  shall  be  subject 
to  the  same  orders  as  the  annuities  in  respect 
of  which  the  same  shall  so  be  received. 

(Signed)      Cranworth,  C, 


LEGACY  DUTY  ON  SUCCESSION  TO 
REAL  AND  PERSONAL  ESTATES. 

To  the  Editor  of  the  Legal  Observer. 

Sir, — Will  you  allow  me  to  ask  what  will 
be  the  effect  of  the  proposed  succession  tax 
enactment  as  given  in  the  Legal  Observer  for 
30th  April:— 

1.  Supposing  two  persons  ai*e  entitled  as 
joint^tenanis  to  leasehold  premises  and  each 
has  paid  legacy  duty  on  a  moiety,  or  the  two 
have  paid  duty  on  the  entirety,  —  upon  the 
death  of  one,  will  the  survivor  have  to  pay 
duty  again  on  the  additional  portion  of  profits 
to  which  he  will  become  entitled  ? 

2.  Suppose  A,  to  have  been  entitled  under  a 
settlement  made  by  his  uncle  to  1,000/.  ex- 
pectant on  the  decease  of  J3.,  and  to  have  sold 
and  assigned  such  reversion  to  C.  years  before 
the  passing  of  the  intended  Act.  Will  C.  (a 
stranger  in  blood  to  the  settlor)  have  to  pay, 
on  the  death  of  B.,  legacy  duty,  and  at  what 
rate? 

3.  Supposing  A.  to  be  entitled  under  the 
will  of  his  father  to  the  interest  of  1,000/.  for 
life,  and  upon  his  death  the  principal  to  go  to 
his  children,  and  that  legacy  duty  was  paid 
upon  the  1,000/.  at  the  death  of  the  testator: 
upon  A.*B  death  will  legacy  duty  have  to  be 
paid  again? 

4.  Again  :— Supposing  A,,  under  the  will  of 
his  grandfather,  to  have  been  entitled  (subject 
to  the  life  estate  of  B.)  to  freehold  heredita- 
ments, and  to  have  sold  and  conveyed  such 
estate  in  remainder  to  C.  (a  stranger  in  blood 
to  testator  and  to  A.),  will  C,  on  the  death 
of  B,,  have  to  pay  duty  and  at  what  rate  ? 

5.  Supposing  A,  to  have  purchased  an  estate 
of  a  stranger  in  blood,  and  the  same  was  con- 
veyed to  A,  for  life,  remainder  to  ^,'s  son, 
will  the  son,  on  the  death  of  A,,  his  father, 
have  to  pay  duty,  and  at  what  rate  ? 

It  strikes  me  this  enactment  will  require 
great  alteration. 

A  Subscriber  op  long  standing. 


REDUCTION  OF  STAMP  DUTY  ON 
ARTICLES  OF  CLERKSHIP. 

Several  Petitions  have  been  presented 
to  the  House  of  Commons  by  Clerks  who 
have  completed  or  are  now  serving  their 
term  of  clerkship,  and  who,  of  course,  have 
paid  the  120/.  stamp  duty.  The  following 
is  taken  from  one  of  the  Petitions  printed 
l>y  the  House  :— 

"  The  humble  Petition  of  the  Articled  Lw 
Students  of  the  City  of  Norwich. 
*'  Sheweth,  —  That  your  petitioners,  ia 
common  with  the  other  Articled  Law  Students 
in  the  United  Kingdom,  upon  their  binding 
themselves  to  serve  as  Clerks  in  order  to  their 
admission  as  Attorneys  and  Solicitors  in  her 
Majesty^s  Courts  at  Westminster,  have  each 
paid  the  sum  of  120/.  as  a  stamp  duty  upon 
their  Articles  of  Clerkship. 

"  That  your  petitioners  view  with  great  con- 
cern the  proposal  by  the  Chancellor  of  the 
Exchequer  to  reduce  such  stamp  duty  to  the 
sum  of  80/., — feeling  convinced  that  such 
reduction  would  not  only  be  an  act  of  injustice 
to  those  articled  Law  Students  at  present 
serving  under  articles  upon  which  a  stamp 
duty  of  120/.  has  been  paid  for  permission  to 
learn  their  Profession,  but  would  also  tend 
very  materially  to  lower  the  status,  and  there- 
fore the  influence,  of  the  entire  Profession,  by 
the  infusion  into  it  of  a  lower  class  of  practi- 
tioners. 

*'  Thai  your  petitioners  would  humbly  sug- 
gest to  your  honourable  House  that  such  duty, 
instead  of  being  reduced,  should  either  be  re- 
tained at  its  present  amount  of  120/.,  or  if  it 
should  seem  expedient,  be  even  increased  to 
the  sum  of  200/.,  which  increase  would  tend 
not  only  to  secure  to  a  far  greater  extent  than 
at  present  a  more  respectable  and  responsible 
class  of  attorneys,  but  also  would  enable  your 
honourable  House  to  mitigate  that  grievous 
tax  upon  Attorneys  and  Solicitors  called  the 
Certificate  Duty,  which  they  are  required  to 
pay  in  addition  to  the  taxes  which  they  pay  in 
common  with  their  fellow  subjects. 

"  Your  petitioners  therefore  pray  that  your 
honourable  House  will  please  to  take  into  con- 
sideration the  great  injustice  and  mischief  that 
must  result,  not  only  to  your  petitioners,  but 
also  to  the  entire  Legal  Profession,  should  the 
stamp  duty  upon  articles  of  clerkship  be  re- 
duced from  its  present  amount  of  120/.;  and 
that  your  honourable  House  will  at  once  op- 
pose any  proposition  so  injurious  to  that  Pro- 
fession, but  also  to  the  Public  generally,  whose 
interests  are  so  largely  entrusted  to  them,  and 
to  whom  it  is  of  the  greatest  importance  that 
their  legal  advisers  should  be  men  of  integrity 
and  resoectability. 

"  Ana  your  petitioners  will  ever  pray,  &c. 
(Signed)        "  Charles  N.  Oilman. 
"Philip  H.  Palmer. 
"  RoBT.  Thos.  Cullby. 
"28*A  April,  1»53."  ^c.  ^e. 
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NOTJES  OF  THE  WEEK. 

CHANCERY  suitors'    PURTHBR  RBLIIF 
BILL. 

Thb  Lord  Chancellor  lias  presented  a  P«- 
ttdon,  ''that  the  ninth  section  of  the  Bill 
which  f^ves  a  power  to  charge  the  salaries  of 
the  Judges  in  Chancery  upon  the  Suitors'  Fee 
Fund  be  expunged,"  from  the  Society  of  At- 
torneys, Solicitors,  and  Proctors  practising  in 
the  Courts  of  Law  and  Equity  incorporated 
by  charters,  under  their  Common  Seal.  The 
petition  was  read  and  referred  to  the  Select 
Committee  on  the  Bill. 


COMMON   LAW  FEB8. 

Mr.  Mullings  has  given  notice  of  a  motion 
for  a  return  of  all  the  fees  received  by  the  se- 
voal  officers  of  the  Superior  Courts  of  Com- 
mon Law  from  the  Ist  dav  of  November,  1852, 
to  the  Ist  May,  1853,  and  of  the  several  pay- 
ments made  thereout^  distinguishing  the  sums 
paid  for  salaries  and  office  expenses  from  those 
paid  for  pensions  and  compensations. 

NKW   MBMBBB  OF  PARLIAMBNT. 

Sir  John  William  RafMden,  Bart.,  for 
Taunton,  in  the  room  of  Arthur  Mills,  Esq., 
whose  election  has  been  declared  void. 

NBW   COUNTY   COURT  JUDOB. 

The  Lord  Chancellor  has  been  pleased  to 


appoint  Oraham  WiUmore,  Esq.,  QL  C,  to  the 
office  of  Judge  of  the  County  Courts  for  the 
Somersetshire  district,  in  the  place  of  John 
Monson  Carrow,  Esq.,  lately  deceased. 


NBW  RULBS   OF  PLBADING. 

The  Rules,  Orders,  and  Br^ulations  as  to 
Pleading,  made  by  the  Judges  in  pursuance  of 
the  Common  Law  Procedure  Act,  in  Hilary 
Term,  1853,  were  laid  before  both  Houses  of 
Parliament  in  pursuance  of  the  Act,  and  no 
alteration  having  been  made  therein  by  Parlia* 
ment,  the  Rules,  (which  we  laid  before  our 
readers  on  the  9th  April,)  will  come  into  opora- 
tion  on  the  1st  day  of  the  ensuing  Trinity 
Term. 


qubbn's  bench. 

The  adjournment-day  for  the  trial  of  Causes 
tn  London  is  fixed  for  Saturday  the  l^th  May, 

LAW   APPOINTMENTS. 

Mr.  Charles  Allen  has  been  appointed  Deputy 
Clerk  of  the  Peace  for  Westminster,  in  the  room 
of  Mr.  A.  G.  Maude,  resigned.  Mr.  Allen  is 
the  son  of  Mr.  C,  P.  Allen,  Treasurer  for  the 
county  of  Middlesex. 

James  Nagle,  Esq.,  Sessional  Crown  So- 
licitor for  Cork,  has  been  appointed  Clerk  of 
the  Croum  for  the  Court  of  Queen's  Bench> 
Ireland,  in  the  room  of  Pierce  Mahony,  Esq., 
deceased. 


RECENT   DECISIONS    IN  THE  SUPERIOR   COURTS, 
AND    SHORT  NOTES   OF    CASES. 


Eorlr  C&ancf Har. 

May*4.— Tirfd  V.  Lister—Cur.  ad,  vulL 

—  4. — Taylor  v.  Tay/or— Order  for  transfer 
of  chum  from  paper  of  Lords  Justices. 

—  4.— /«  re  Brander^s  Patent — ^Struck  out. 

—  4. — In  re  Burehell— Cane  to  be  heard  by 
fiiU  Court. 

—  4,  7. — Gooch  V.  Qooch — Part  heard. 

—  7.— /»  re  Bulmer,  export e  Johnston — 
Appeal  dismissed  from  Vice-Chancellor  Knight 
Bruce,  without  costs. 

—  7. — Shrewsbury  v.  Shrewsbury — Applica- 
tion granted  for  petition  to  be  heard  in  private. 


9Mxrsi  9vuttitti. 
Heath  v.  Lewis,    May  4, 1853. 

ANNUITY. — VALIDITY    OF   LIMITATION  FOR 
DBTERMINATION   ON   MARRIAOB. 

Held,  that  an  annuity  which  was  given  by  a 
testator  to  Miss  K.  if  she  should  be  living 
and  unmarried  at  her  aunfs  death,  during 
the  term  of  her  natural  life,  if  she  should 
so  long  remain  sole  and  unmarried,  was  not 
void  as  in  restraint  qf  marriage,  and  there- 
fore  ceased  on  her  marriage. 

Tbs  testator,  by  his  will,  gave  to  a  Miss 


King,  21,  lOs,  per  calendar  month,  if  she 
should  be  living  and  unmarried  at  her  aunt's 
death,  during  the  term  of  her  natural  life,  if 
she  should  so  long  remain  sole  and  unmarried. 
It  appeared  the  testator  died  in  1844,  and  tho 
aunt  m  June,  1848,  and  Miss  King  married  in 
the  following  November,  when  the  trustees 
ceased  to  pay  the  annuity.  The  question  was 
whether  the  Umitation  was  valid. 

Greene  for  the  annuitant;  Chandless,  Younge, 
ElmsUy,  and  Caldecott  for  other  parties. 

The  Lords  Justices  said,  the  annuity  was 
to  continue  until  her  marriage  or  death  which- 
ever should  first  happen,  and  that  it  was  not  a 
restraint  on  marriage,  but  only  a  limitation  of 
her  interest,  and  therefore  ceased  on  her  mar- 
riage. 

May  5. — In  re  German  Mining  Company-^ 
Appeal  from  the  decision  of  Master  Tinney 
dismissed,  with  costs. 

—  6* — In  re  Barbell,  exparte  Bailey — Ap- 
peal from  Mr.  Commissioner  Goulbum  dis- 
missed, with  costs. 

—  7. — In  re  Lambeth  Charitie»-^kpp^  al- 
lowed from  Vice-Chancellor  Kindersley. 

—  7.-^Key  v.  Ifey— Judgment  on  construc- 
tion of  will. 

—  4,  9.— Ill  re  Fhieh  and  another,  exparte 
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Barton—kppeal  from  the  Master  of  the  BoHe 
dismissed. 

—  9.— Goodirtfi  V.  FUldimp  and  onotker^ 
Bill  dismissed. 

—  9.  —  Richards  v.  Scarborough  Public 
Market  Company — Appeal  allowed  from  the 
Master  of  the  Rolls. 


iBUutttr  at  t^t  IBiaUi. 
Forstef  v.  Memies.    May  9,  1853. 

JUBISDICTION  OF  EQUITY  IMPROVEMENT 
ACT.  —  SUBSTITUTED  SERVICE  WHERE 
DEFENDANT  ABROAD. —  ORDER  TO  RE- 
VIVE.—ENTERING  APPEARANCE. 

Order  for  leave  to  enter  an  clearance  for  a 
defendant  abroad  who  was  out  of  thejuris^ 
diction  under  the  29th  Order  of  May,  1845, 
and  the  15  4-  16  Fict.  e,  86,  s.  52,  where 
substituted  service  had  been  directed  of  an 
order  to  revive,  and  no  appearance  had  been 
entered,  and  directions  were  given  for  the 
further  proceedings  to  be  also  substitution- 
ally  served. 

This  was  a  motiov  for  leave  to  enter  an  ap- 
pearanee  for  a  defendant,  who  was  out  of  the 
jurisdiction,  under  the  29th  Order  of  May, 
1845,  and  the  15  &  16  Vict.  c.  86,  s.  52.  An 
order  for  substituted  service  of  the  order  to  re- 
vive the  suit  had  been  made  on  March  22  last, 
hut  DO  appearasce  had  been  entered. 

A.  9mitk  in  sopport,  cited  Zmheia  v.  Vhteirt, 
3  M-N.  &  G.  246. 

The  Master  of  the  Rolls  granted  the  applica- 
tion, and  said,  service  of  the  proceedinflrs  might 
be  made  on  the  person  on  whom  substituted 
service  of  the  order  to  revive  had  been  di- 
rected. 


May  4,  6.'--Attomey-General  v.  5^  Cross" 
Hoapiial,  fTmcAes/er—Part  heard. 

—  9.  —  Harmon  v.  Priestley  —  Decree  for 
redemption. 

—  9,  lO.-^Mayor  of  Manchester  v.  Merrett 
— ^Injunction  continued. 

—  10. — Holmes  v.  Bartlett — Debt  and  costs 
in  action  at  law  to  be  paid  into  Court,  and 
execution  stayed. 


9itt'€bKnttHax  HitOrerin^. 

May  5,  6.  —  Hutchinson  v.  Hutchituon  — 
Motion  refused  to  discharge  writ  of  ne  exeat 
regno* 

—  6. — D*Almaine  v.  Moseley — ^Petition  for 
leave  to  invest  trust  funds  in  Irish  estates  by 
consent,  to  be  taken  at  Chambers. 

—  7. — Harriman  v.  Harnman— Shares  to 
be  sold. 

—  9. — In  re  Dover  and  Deal  Railway  Com-- 
pany,  exparte  Lord  Londesborough — Part  heard. 

WUt'^^KnaUor  Ji^tuart. 
Oann  v.  Gregory.    May  3,  1853. 

BEABURE8  IN  WILL.  —  EVIDENCE  AS  TO 
WHEN  MADE.*-PRBBUMED  TO  BE  MADE 
APTER  EXECUTION. 


Where  a  iesiotor  had  gtoem,  hy  ki$  wiU  dated 
in  March,  1843,  certain  legacies  and  an" 
nuiiies,  amd  the  clauses  containimg  the  some 
had  been  struck  through,  but  there  was  ao 
evidence  when  the  Unes  were  so  drawn: 
Held,  that  the  preswmption  was,  they  had 
been  drawn  after  the  will  was  executed,  end 
exceptions  were  overruled  to  the  Masters 
report  in  an  administration  smt  finding  im 
favour  of  such  legacies  and  ammdties. 
The  testator,  by  his  will  dated  in  March, 
1843,  had  bequeathed  certain  legacies  and  an- 
nuities, but  it  appeared  that  over  the  two  pas- 
sages in  which  they  were  contained  he  had 
drawn  lines  in  ink.    Probate  had  been  granted 
including  the  passages  in  question,  the  lines 
being  also  marked  in  the  probate,  there  being 
no  evidence  when  the  lines  were  drawn.    The 
Master  had,  on  reference  to  him  in  this  admi- 
nistration suit,  reported  in  favour  of  the  lega- 
cies and  annuities,  and  exceptions  were  now 
taken  to  his  report. 

Bacon  and  Murray  in  support;  Wigram and 
Berkeley,  contrk. 

The  Vice-Chancellor  said,  that  in  accord- 
ance with  Cooper  v.  Bockett,  4  Moore,  P.  C. 
419,  the  lines  must,  in  the  absence  of  evidence, 
be  presumed  to  have  been  drawn  after  the  will 
was  executed,  and  the  exceptions  were  there- 
fore overruled. 


May  S.'-Uniied  Guarantee  and  Life  Asfor- 
anee  Company  v.  Clelamd — Iiii«nctioB  dissolved. 

—  5.— Hamilton  v.  Marks — ^Motion  to  dii- 
solve  injunction  refused,  with  costs. 

—  7. — Martyn  v.  3far/y»— Exceptions  al- 
lowed to  Master's  report,  with  leave  to  bring 
action  at  law. 


f^ice'CbancclInr  Wiaaiti. 
In  re  Bierton  Charities.    May  6,  1853. 

CHARITY. — PETITION  FOR  APPOINTMENT  OF 
NEW  TRUSTEES. — ENTITLING. 

A  petition  for  the  appointment  of  new  truS' 
tees  to  a  charity  must  be  entitled  in  Sir  S. 
Romilly's  Act,  and  not  in  the  Trustees* 
Act,  1850. 

This  was  a  petition  on  behalf  of  the  church- 
wardens and  parishioners  of  the  above  place 
for  the  appointment  of  new  trustees  to  the 
charity. 

Pitman  in  support. 

The  Vice-chancellor  said,  that  the  petition 
must  be  presented  under  Sir  S.  Romilly's  Act 
(52  Geo.  3,  c.  101),  and  not  under  the  Trus- 
tees* Act,  1850  ( 13  &  14  Vict.  c.  60),  and  that  it 
must  therefore  be  entitled  under  the  former 
Act,  and  the  sanction  of  the  Attorney-General 
be  obtained. 


In  re  Varteg  Ironworks*  Wesley  an  Chapel,  May 
6,  1853. 

NEW   TRUSTEES    OF    CHAPEL.  »•  PETITION, 
ENTITLING. 

The  petition  for  the   appointment  qf  new 
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to  a  Wedefom  chapel  should  be 
entitled  in  Sir  S.  MomiUy's  Ad. 
Tarn  Vtee-Chancellort  in  this  case,  which  was 
a  petition  for  the  appointment  of  new  trustees 
of  the  aboTe  chapel,  said,  the  petition  mast  be 
amended  by  entitling  it  in  Sir  S.  Romilly's  Act, 
as  it  came  within  the  description  of  property 
demoted  to  charitable  purposes. 
BaggaUay  in  support. 


yUj  A.'^Briggs  ▼.  Chamberlain — Cur.  ad. 

—  4. — Stone  V.  Van  Heythnysen:  Barton 
T.  Same — Cur.  ad.  vnU. 

—  5. — Johnson  v.  Newton — Judgment  on 
farther  directions. 

—  7. — Haynes  v.  Forshaw — Mortgage  held 
made,  not  qnd  executor,  but  in  his  own  interest. 

—  7.— Edwards  v.  Hall — Judgment  on  con- 
struction of  will. 

—  9. — MiUiean  r.  Vanderpkmk — Master's 
report  confirmed  approving  of  sale  of  property 
herdn« 

—  9. — Youny  v.  Freeman — Order  for  pay- 
ment of  money  into  Court. 


thai  the  defendant  and  his  partner  acted  as 
scriveners,  and  the  question  had  been  left  to 
the  juiT  in  too  general  a  manner,  and  the  rule 
must  tnerefore  be  made  absolute. 


Court  flf  tSiuttn'^  ISenc||. 
Harwum  v.  Johnson*    April  29i  1853. 

ATTOKIfVTS. — ^MOKBT  IMTRU8TBD  TO  PABT- 
NEB.  TO  INVEST  ON  M ORT6AGB.  —  LIA- 
BILITY OF  OTHER  PARTNER. — EVIDENCE 
OF  ACTING   AS   SCRIVENERS. 

A  rule  was  made  absolute  to  set  aside  the 
verdict  for  the  plaintiff  and  for  a  new  trial 
of  an  action  brought  to  recover  from  the 
defendant,  an   attorney,    certain   monies 
which  had  been  entrusted  to  his  former 
partner  to  invest  on  mortgage,  where  it 
was  not  shownit  was  part  of  their  business 
to  act  as  scriveners. 
A  RULE  nisi  had  been  obtained  on  April  18 
last,  to  set  aside  the  verdict  for  the  plamtifif 
and  for  a  new  trial  in  this  action  which  was 
brought  to  recover  a  sum  of  1,570/.  which  had 
been  deposited  with  the  defendant's  former 
partner,  Mr.  Smith,  who  carried  on  business 
as  sotidtors  in  Lincoln's  Inn  Fields.     It  ap- 
peared on  the  trial  before  Lord  Campbell,  C.  J., 
that  the  plaintiff  had  entrusted  the  money  to 
Smith  to  be  laid  out  on  mortgage,  but  that  it 
had  never  been  so  invested,  and  that  Smith 
had  afterwards  absconded.      A  verdict  was 
thereupon  directed  for  the  plaintiff. 

ffugh  Hill  and  Bovill  showed  cause  against 
the  rule;  Macaulay  and  Phipson  in  support^ 
on  the  ground  there  was  no  evidence  to  show 
the  defendant  and  his  panner  were  money 
scriveners. 

The  Court  said,  that  an  attorney  was  not  as 
ioeh  a  scrivener,  but  conducted  suiu  at  law, 
and  his  business  was  not  that  of  negotiating 
mortgages,  while  a  scrivener  received  moneys 
to  be  hid  out  on  securities  and  held  them 
mm  he  had  an  opportunity  of  doing  eo.  In 
the  present  ease  there  was  nothing  to  show 


Baker  v.  Bruyere.    April  26, 1863. 

ACTION  ON  GUARANTEE.  —  ADVANCE  IN 
CONSIDERATION  OF  LETTER  FROM  DE- 
FENDANT WITH  INTENTION  TO  VEST 
MONET  IN   HI8   BON. 

The  defendant  by  letter  wrote  to  the  plaintiff 
stating  his  intention  of  vesting  a  sum  of 
2,000/.  in  his  son,  and  that  the  plaintiff 
was  therefore  perfectly  safe  in  nuMng  any 
advance  to  his  son  o«  such  security.     T%e 
plaintiff  accordingly  advanced  350/.  to  his 
son,  but  tlu  defendant  never  vested  the 
sum  in  question  on  his  son  :  Held,  over^ 
ruling  a  demurrer  to  the  declaration  in  an 
action  on  such  undertaking  that  the  pUnn- 
tiff  was  entitled  to  recover  thereon. 
This  was  a  demiurer  to  the  declaration  in 
this  action  which  was  brought  on  an  undertak- 
ing given  by  the  defendant  in  a  letter  to  the 
plaintiff  stating  he  intended  to  vest  a  sum  of 
2,000/.  in  his  son,  and  that  the  plaintiff  was 
therefore  perfectly  safe  in  making  any  advance 
to  him  on  such  security.     It  appeared  the 
plaintiff  accordingly  advanced  him  the  sum  of 
360/.,  but  the  defendant  neglected  to  vest  the 
sum  in  question  in  his  son. 

Bramweli  in  support,  on  Ae  ground  the 
letter  was  not  an  agreement  in  law,  and  was 
also  void  for  want  of  consideration. 

The  Court  (without  calling  on  MUoHtrd, 
contrit)  said,  the  letter  amounted  to  an  agree- 
ment, and  that  the  consideration  to  advance 
the  money  to  the  defendant's  son  was  suffi- 
cient,  ana  the  plaintiff  was  entitled  to  judg- 
ment. 


Regina  {esparte  Plaskitt)  v.  Judge  o/Iiifico/«- 
shire  County  Court.    May  7, 1863. 

COUNTY  COURT,— EIGHT  OF  ATTORNEY  TO 
BE  HEARD  IN  INSOLVENCY  CASE.  — AD- 
MISSION IN  LONDON  COURT.  —  MANDA- 
MUS. 

Qusre,  whether  an  attorney  can  be  heard  in 
an  insolvency  case  in  the  County  Court, 
when  he  has  not  been  admitted  in  the  In^ 
solvent  Debtors*  Court,  London.    But  a 
rule  for  a  mandamus  was  discharged  with 
costs,  which  had  been  obtained^  on  the 
Judge  to  hear  the  applicant,  where  it  ap^ 
peared  the  matter  had  been  adjourned  wUh 
consent,  in  order  for  him  to  be  admitted. 
This  was  a  rule  nisi  granted  on  April  26 
last,  for  a  mandamus  on  the  defendant,  to  hear 
Mr.  William  Plaskitt,  an  attorney  of  Gains- 
borough, in  an  insolvency  case,  on  the  ground 
he  had  not  been  admitted  on  the  roll  of  the 
Insolvent  Debtors'  Court  in  London.    It  ap- 
peared, however,  on  showing  cause  against  the 
rule,  that  the  question  had  been  adjourned  by 
consent,  in  order  that  Mr.  PUskitt  might  be 
admitted  in  the  London  Insolvent  CkHirt. 
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Superior  Comrts :  QvMii't  Bench. 


Lush  showed  cause  against  the  rule,  which 
was  supported  hv  Watson  and  Manisty. 

The  Court  saia,  the  case,  had  been  adjourned 
with  the  full  concurrence  of  the  present  appli- 
cant,  and  instead  of  getting  admitted  as  ar- 
ranged he  had  made  this  application,  and  the 
rule  must  be  discharged  with  costs. 


Regina 


V.  Judge  of  Cheshire   County   Court. 
May  9,  1853. 

NUISANCES* REMOVAL  ACT. — COUNTY  COURT. 
— RECOVERY  OP  EXPENSES.— TITLE  IN 
QUESTION. 

Held,  that  the  County  Court  has  jurisdiction 
under  Me  11  4*  12  Vict.  c.  123,  s.  3,  in  flfi 
action  by  guardians  of  the  poor  to  recover 
from  the  defendant  the  expenses  incurred  by 
them  infilling  up  a  ditch  which  was  a  com* 
mon  nuisance,  although  he  objected  he  was 
not  the  owner  thereof, — notwithstanding 
the  9  ^10  Vict.  c.  95,  *.  58. 

This  was  a  rule  nisi  for  a  mandamus  on 
Mr.  Harden,  the  Judge  of  the  above  Court,  to 
order  the  payment  of  a  sum  of  money  for  which 
the  guardians  of  the  poor  of  Norwich  had  re- 
covered against  a  Mr.  Holland  in  an  action  to' 
recover  the  expenses  incurred  by  them  \n  filling 
up  a  ditch  which  was  a  common  nuisance.  It 
appeared  the  learned  Judge  had,  upon  Mr. 
Holland  denying  he  ^vas  the  owner  of  the  ditch, 
decided  he  had  no  jurisdiction,  the  title  bei^c 
in  question  under  the  9  &  10  Vict.  c.  95. 
8.  58. 

WUles  showed  cause  against  the  rule,  wh'ch 
was  supported  by  Pashley,  citing  11  &  12  Vict 
c.  123,  8.  3,  which  enacts,  that  "  whenever  any 
such  order  as  aforesaid  "  "  for  the  removal  or 
abatement  of  an^  such  cause  or  causes  of  com- 
plaint as  aforesaid  has  been  obtained,  all  costs 
and  expenses  reasonably  incurred  in  obtaining 
such  order  or  in  carrying  the  same  into  effect, 
shall  be  deemed  to  be  money  paid  for  the  use 
and  at  the  request  of  the  owner  or  occupier  of 
the  premises  in  respect  whereof  such  costs  and 
expenses  shall  have  been  incurred,  and  may  be 
recovered  as  such  by  the"  "guardians/'  "as 
such,  in  any  County  Court." 

The  Court  said,  the  County  Court  had  juris- 
diction under  the  11  &  12  Vict.  c.  123,  not- 
withstanding the  58th  section  of  the  County 
Court  Act,  and  the  rule  was  accordingly  made 
absolute. 

In  re  Cooper.    May  9>  1853. 

WITNESS. — DISOBEDIENCE   TO   SUBPGBNA. — 
ATTACHMENT. — TENDER   OP   EXPENSES. 

A  subpwna  was  served  on  a  witness  at  Con' 
gleton,  on  the  ISth  April,  with  a  sum  of  5L 
to  attend  a  trial  in  London  on  the  22nd, 
This  was  refused  as  insufficient,  and  on  the 
evening  of  the  21  st  a  sum  of  8h  was 
tendered.  The  witness  did  not  attend  in 
consequence  of  being  unable  to  leave  his 
business  as  a  solicitor.    A  rule  wasdis^ 


charged  for  an  attaekment  for  such  wm- 
attendance  on  the  ground  of  the  tender  of 
the  sufficient  sum  being  too  late  to  enabie 
him  to  arrange  to  leave,  but  unthont  costs, 
as  he  had  shown  great  unwillingness  to 
attend. 

This  was  a  rule  nisi  for  an  attachment  oa 
Mr.  William  Cooper,  of  Congleton,  for  non- 
attendance  in  accordance  with  a  subpoena  on 
the  trial  of  a  cause  in  London  on  the  22nd  ult 
It  appeared  a  sum  of  5/.  had  been  tendered  on 
the  18tb,  which  he  refused  as  insufficient,  and 
that  on  the  21st  a  sum  of  8/.  was  offered  bat 
he  was  then  unable  to  arrange  for  his  attend- 
ance  in  time. 

Miller,  S.  L„  showed  cause  against  the  rule ; 
Cleasby  in  support. 

The  Court  said,  .a  subpoena  ought  to  be 
served  in  sufficient  time  to  allow  the  witness  to 
arrange  for  carrying  on  his  business  dariog 
his  absence,  and  be  accompanied  by  a  suffi- 
cient fee.  As  the  larger  sum  had  here  not 
been  tendered  till  the  21st,  there  was  no  time 
to  make  arrangements  for  his  absence,  and  the 
rule  must  be  discharged;  but  as  he  had  shown 
great  unwillingness  to  attend  the  trial,  without 
costs. 


May  4.—  Walton  v.  SAawcro**  —  Rule  re- 
fused for  new  trial  on  the  ground  of  improper 
admission  of  evidence  and  of  verdict  being 
against  evidence. 

—  4.— Stephenson  v.  TAotimm— Appeal  dis- 
missed from  County  Court  at  Eton. 

—  4. — Regina  v.  Land  Tax  Commissioners 
for  the  Tower  Division — Cur,  ad.  vult. 

—  S.—Dugdale  v.  Reptnam— Rule  absolute 
to  rescind  Judge's  order  admitting  to  bwl. 

—  b.^Fisher  v.  Brtctyes— Rule  absolute  to 
enter  verdict  for  ^sin\2Lf[non  obstante  veredicto. 

—  b.'-'Reginay.JusticesofDenbigh''^\^ 
discharged  for  certiorari. 

—  e.'-Dugdale  v.  Reginam—Rnle  nisi  to 
quash  writ  of  error  or  to  rescind  allowance 
thereof  by  the  officer  of  this  Court. 

—  7.— Regina  v.  Tcmp/c— Judgment  for  re- 
spondents. 

—  r.—Regina  (exparte  RoU)  v.  Claytw— 
Rule  for  criminal  information  discharged  on 
payment  of  costs. 

—  7  n --Regina  v.  Martynandanother^^^ 
discharged,  without  costs,  for  criminal  in- 
formation. 

—  7.-^Regina  (exparte  T%ompson)  v.  w- 
vemor,  ^c,  of  the  Poor  of  H»//— Rule  dis- 
charged  for  mandamus. 

—  7.  -Regina  v.  Townsend,  c/crifc— Rule  «» 
for  mandamus  on  defendant  to  restore  sexton* 

—  7*— Regina  v.  Judge  of  Yorkshire  Comi 
Cottr/— Rule  absolute  for  mandamus  on  de- 
fendant to  issue  warrant  to  bring  up  insolvent 
and  to  hear  petition. 

—  g.-'Regina  v.  Judge  of  Cheshire  CoofOlf 
Court — Rule  absolute  for  mandamus.         ^, 

—  9, — Regina  (exparte  Lewis)  v.  ptmsaat^ 
—Rule  absolute  for  criminal  information. 


Stipenor  Courts:  Q.  B.P.Omrtj^ComnumPleai.'-^Exekequer, 
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{Coram  Mr.  Justice  Coleridge.) 
JSwparte  Earle.    May  7, 1853. 

ARTICLED   CLSRK. — SERVICE  OF  GRADUATE 
WITH   BARRISTER. 

A  graduate  articled  clerk  had  served  two 
years  with  a  solicitor  in  the  country  and 
eight  months  with  the  London  agent,  and 
the  remaining  four  months  with  a  barrister 
in  the  belief  that  it  was  good  service.  Hewas 
examined  conditionally  at  his  own  request : 
an  application  was  granted  for  the  eso' 
miners  to  be  at  liberty  to  grant  his  certifi- 
cate of  fitness  on  his  having  served  such 
four  months  without  being  re-examined. 

It  appeared  that  Mr.  Henry  Benjamin  Earle, 
BA.,  of  Exeter  College,  Oxford,  had  been  ar- 
ticled to  his  father,  a  solicitor,  at  Andover, 
for  three  years,  and  had  gone  for  the  last  year 
to  his  London  af^ents,  but  that  he  served  with 
them  only  eight  months,  and  remained  the 
other  four  months  with  a  barrister,  under 
the  belief  that  the  same  was  good.  He  was 
examined  conditionally,  at  his  own  request,  in 
Easter  Term  last,  but  the  certificate  was  with- 
held  on  the  ground  that  the  service  of  the  last 
four  months  was  not  good  under  the  6  &  7 
Vict.  c.  73,  s.  7. 

Crowder  now  applied  for  liberty  to  Mr.  Earle 
to  enter  into  further  articles  for  a  further  term 
of  four  months,  or  such  other  term  as  should 
be  necessary  to  complete  the  three  years'  ser- 
vice pursuant  to  the  statute,  and  that  upon  the 
completion  of  such  service  the  present  exa- 
miners should  be  st  liberty  to  issue  their  cer- 
tificate as  to  hid  fitness  to  be  admitted  as  an 
attorney  of  this  Court  upon  his  examination 
already  had  without  his  being  examined  again, 
the  usual  notices  of  admission  having  been 
given. 

The  Court  granted  the  application. 


May  S.'-Reginaly.  Justices  cf  Leicestershire 
— Rule  nisi  on  defendants  to  issue  warrant  of 
distress  for  church-rate. 

—  7. — Regina  {exports  Dolman  and  an- 
other) V.  London  and  North-fVestem  Railway 
Cbfiipany— Rule  nisi  for  certiorari  to  remove 
sherififs  inquisition  into  this  Court. 


Copland  v.  Child.    May  5, 1853. 

ACTION   FOR   BREACH   OF  PROMISE  OF  MAR- 
RIAGE.—JUDGE'S   ORDER   FOR   BAIL. 

Bale  refused  to  rescind  Judge*s  order  for  a 
ea.  sa.  for  bail  on  the  defendant,  in  an 
action  for  breach  of  promise  of  marriage, 
where  the  plaintiff  swore  she  had  sustained 
damage  above  20/. 

This  was  a  motion  for  a  rule  nisi  to  rescind 
the  order  of  Piatt,  B.,  for  the  issuing  of  a  ca. 
«a.  for  bail  against  the  defendant  in  this  action 
for  breach  of  promise  of  marriage.  The  de- 
fendant was  about  to  leave  the  kingdom,  and 
the  plaintiff  in  her  affidavit  deposed  she  had 
sustained  damage  to  upwards  of  20/. 

Miller,  S.  L.,  in  support. 

The  Court  said  the  rule  must  be  refused. 


Cnmnurn  fJttat. 
Bird  V.  Pegram.    May  4,  1853. 

HUSBAND  AND  WIFE.— ACTION  BY  HUS- 
BAND AFTER  wife's  DEATH  TO  RE- 
COVER BENTS  OF  SEPARATE  ESTATE  PAID 
HER. 

Held,  that  a  husband  is  entitled  to  sue  for 

rents  handed  over  to  his  wife  qf  settled 

property,  which  she  had  paid  the  dtfendant 

to  take  care  of  and  without  taking  out  ad" 

ministration  to  her  estate.    A  rule  was 

therefore  discharged  to  set  aside  thever^ 

diet  for  the  plaintiff  and  enter  it  for  the 

defendant  or  a  nonsuit  in  an  action  brought 

for  such  rents. 

This  was  a  rule  nisi  to  set  aside  the  verdict 

for  the  plaintiff,  and  enter  it  for  the  defendant 

or  a  nonsuit,  in  this  action  which  was  brought 

to  recover  a  sum  lent  by  the  plaintiff's  wife  to 

the  defendant.    It  appeared  on  the  trial  befora 

Talfourd,  J.,  at  the  sittings  in  London  after 

Hilary  Term  last,  that  the  plaintifiTs  wife  had 

received   certain  rents  of  houses  which  were 

'  settled  on  her  from  her  trustees,  and  that  she 

had  deposited  the  same  with  the  defendant  to 

prevent  the  plaintiff  obtaining  them,  and  that 

on  her  death,  in  May,  1852,  this  action  was 

brought  to  recover  their  amount,  when  the 

plaintiff  obtained  a  verdict. 

Byles,  S.  L.,  and  fVordsworth  showed  cause 
against  the  rule,  which  was  supported  by  Shee, 
S.  L.,  and  Lydekker, 

The  Court  said,  when  the  money  paid 
over  to  the  wife,  the  trustee  ceased  to  have  any 
property  therein,  and  it  became  a  chattel  in 
ner  possession  for  which  the  husband  had'  a 
right  to  sue  after  her  death  in  his  marital  ca- 
pacity, and  without  taking  out  administration 
to  her,  and  the  rule  was  therefore  discharged. 


May  5.—  Regina  v.  Fry — Rule  nisi  for  9110 
«airmioon  coroner  for  northrm  division  of 
SoxDersetihire. 


May  4.— Betrf  V.  Co*er— Rule  nisi  to  enter 
verdict  for  defendant,  or  for  new  trial. 

-*•  4. — Moffatt  V.  Dixon— Rule  nisi  to  enter 
verdict  for  plaintiff  non  obstante  veredicto. 

—  4. — Ince  V.  Caxton — Rule  absolute  for 
new  trial  on  the  grounds  of  misdirection  and 
verdict  being  against  evidence. 

—  ^.^Exparte  fTi/^e— Stand  over. 

C0urt  Hi  ^i^ztiVLn. 
Reneaux  v.  Teakle.    April  23,  1853. 

HUSBAND  AND  WIFE. — LIABILITY  OF  FOR- 
MER FOR  DEBTS  CONTRACTED  BY  LATTER. 
—AUTHORITY. 

Held,  that  a  tradesman  is  bound  b^ore  he 
supplied  goods  to  the  wtfe  to  ascertain 
whether  she  was  in  a  position  to  justify  her 
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jrarcAoMt.  and  atmk  thai  the  has  the  aMo- 
rity  of  her  hmsbamd  to  n^ijf  the  same,  ae 
m  the  caseqfa  servamt. 

This  wm  m  role  am  to  set  aside  the  verdict 
for  the  plaiotiff  and  for  a  new  trinl  of  this 
action,  wjiich  was  brought  to  recover  for  cer- 
tain  goods  suppUed  to  the  defendant's  wife  by 
the  plaintiff,  who  was  a  milliner.  On  the  trial 
before  Flatt,  B^  it  appeared  the  defendant  had 
an  income  of  about  300/.,  and  allowed  his  wife 
30/.  a  year  for  dress,  of  which  the  plaintiff  was 
aware. 

£rotvii  showed  cause  against  the  rule,  which 
was  supported  by  Oray,  citing  Montagmey, 
Benedict,  3  Barn  &  Cr.  631. 

The  Court  said,  that  a  tradesman  was  not 
entitled  to  trust  a  man's  wife  without  his  au- 
thority, and  although  it  might  not  be  necessary 
to  make  direct  inquiry  of  the  husband,  the 
tradesman  should  find  out  whether  she  was  in 
a  position  of  life  to  warrant  her  purchasing  the 
goods  she  selected,  and  if  he  neglected  to  do  so, 
and  it  turned  out  she  had  no  authority  to 
pledge  his  credit,  the  tradesman  could  not  re- 
cover, as  in  the  case  of  a  servant.  The  rule 
was  accordingly  made  absolute  for  a  new  triaL 

May  6. — Aiteuboroagh  v.  London — Rule  re- 
fused for  new  trial. 

—  6.— ilcynui  V.  Edwards — Part  heard. 

—  7. — Prmtorins  v.  Sykes — Rule  absdute 
to  vary  Judge's  order  herein. 

—  9. — Gtbbs  V.  iVemon^— Rule  nisi  on  leave 
reserved  to  increase  damages. 

—  9. — J^  Bemmrdi  v.  Hardy — Rule  mw  to 
enter  verdict  for  plaintiff  or  for  new  trial. 


was  neceasaiy  to  ba  proved,  and  that  the  in- 
jury which  they  bad  sustained  to  a  degree,  bat 
not  to  a  serious  extent,  was  insufficient  to  sao- 
port  the  conviction,  which  was  aeoordingly 
reversed. 


B/egina  v.  Welmam.    May  7«  1853. 


Caurt  a(  ettismatt  Cbxmier. 
Bjegina  v.  PhUlpott,    April  23, 1853. 

DS8ERTI0N  OF  CHILDREN. —  RVIDENCE  OF 
INJURY. 

7^  vnfe  of  a  seaman  was  convicted  of  de- 
serting her  three  children  of  tender  age  by 
leaving  them  in  a  house  from  8  p.m.  on 
Sunday  night  to  Sa,m,on  Thursday  morn- 
ing without  food  or  clothes,  whereby  they 
would  have  suffered  severely,  if  not  died, 
without  the  interference  of  a  neighbour  : 
Held,  reversing  the  conviction,  that  it  was 
necessary  to  prove  injury  to  the  children, 
and  to  a  serious  ewlent,  to  support  the  in- 
dictment. 

On  the  trial  of  this  indictment  against  the 
prisoner  for  leaving  her  three  children,  who 
were  of  tender  age,  withont  food  or  clothing, 
whereby  they  were  severely  injured,  it  ap- 
peared that  she  was  the  wife  of  a  seaman  and 
had  received  part  of  his  wages,  and  had  left 
the  children  in  her  house  alone  from  8  p.  m. 
on  Sunday  night  to  8  a.  m.  on  Thursday 
morning,  without  food  or  clothes*  and  that 
they  would  have  suffered  severely,  iif  not  died, 
without  the  interference  of  a  neighbour. 

The  CoMTf  held  that  injury  to  the  children 


OBTAINING  MONET  UNDER  FALSE  PRI- 
TENCE8. —  aUBSnON  FOR  JURY.  —  CON- 
TINUOUS CONVERSATION. 

The  prisoner  was  president  of  a  burial  so- 
defy,  and  had  called  on  the  prosecmior  m 
Jniy,  1850,  and  told  her  the  club  was  a 
rich  and  strong  society,  and  had  7,0O0L  in 
the  Bank,  which  was  false,  find  asked  her 
to  become  a  number.  She  refused,  and 
he  again  called  in  August,  saying  the  M 
was  strong  and  respectable,  whereupon  she 
subscribed.  On  the  death  (if  her  husband 
she  was  refused  the  6h  payments  Held, 
agbrming  a  conviction  against  the  prisoner 
for  t^taining  money  under  false  pretences, 
thai  the  conversations  were  connectahle, 
and  the  intent  to  defraud  one  for  the  jury. 

This  was  an  indictment  for  obtaining  monejr 
under  false  pretences,  and  on  the  trial  before 
the  Recorder  of  Manchester,  in  April  last,  it 
appeared  that  the  prisoner  was  president  of  i 
burial  club,  and  had  called  on  the  prosecutor, 
Mrs.  Jane  Jackson,  in  July,  1850,  stating  that 
the  club  was  a  rich  and  strong  society,  and  had 
7»000/.  in  the  Bank,  and  asked  her  to  subscribe 
thereto,  and  on  her  refusing  he  called  agsun  in 
August,  saying  the  club  was  strong  and  re- 
spectable, and  she  subscribed  and  continued  to 
pay  a  weekly  sum  of  3d.  thereto  for  herself 
ner  husband,  and  daughter,  until  June,  1852, 
when  her  husband  died.  The  prosecutor  then 
demanded  5/.  of  the  prisoner,  who  refused  to 
give  her  more  than  4/.  10*.,  on  her  giving  a 
receipt  for  the  same,  and  upon  her  declining 
to  do  so  he  refused  to  pay  anything.  The  Re- 
corder left  it  to  the  juiy  whether  the  two  con- 
versations were  continuing  representations,  and 
whether  the  representation  of  the  club  having 
7»000/.  in  the  Bank  was  false,  and  whether  the 
prosecutor  was  induced  to  subscribe  in  conse- 
quence of  such  representation ;  and  on  the  pri- 
soner being  found  guilty,  this  case  was  re- 
served. 

Wheeler,  for  the  prisoner,  contended  the  re- 
presentation as  to  the  club  having  7,0001.  in 
the  Bank  was  merely  a  species  of  puffing. 

The  Court  said,  the  two  conversa^ons  were 
clearly  connectable,  and  the  intent  to  defraud 
was  entirely  a  question  for  the  Jury,  and  the 
conviction  v/as  therefore  affirmed. 


May  5. — Boddington  v.  Cas/e//i— Judgment 
affirmed. 

—  5. — Eastern    Archipelago    Company   v. 
Beginam — Cur.  ad.  vult. 

—  7.  —  Begina    v.    Kitson  —  Conviction 
quashed. 

—  10. — Salomons  v.  Miller — Part  heard. 
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DIGEST,  AND  JOURNAL   OF  JURISPRUDENCE 


SATURDAY,  MAY  21,  1853. 


PROGRESS  OF  LEGAL  LEGISLATION. 


NEW    COMMISSIONS   OF  IWaiTIRY. 

The  T^hitsantide  Recess,  which  affords 
the  last  regular  interval  of  rest  in  the  Par- 
Uamentarj  Session  having  now  expired,  we 
are  in  a  position  to  speculate,  with  more 
confideoce  than  could  nave  been  safelj  in- 
dulged in  at  an  earlier  stage,  as  to  the 
measures  relating  to  the  Law  likely  to  ob- 
tain the  authoritative  form  of  Legislative 
Acts  during  the  present  year. 

It  maj  perhaps  be  safely  assumed,  that 
unless  some  nnezpected  case  of  urgency 
arises,  no  Legal  BiU,  involving  any  consider- 
able amomit  of  discussion  in  either  House, 
csn  be  introduced  with  the  prospect  of 
psssing  during  the  remainder  of  the  Session. 
It  is  highly  probable,  however,  that  in  this, 
as  in  former  Sessions,  it  will  be  found  con- 
venient to  present  certain  Bills  of  import- 
ance, and  suffer  them,  after  or  without  dis- 
cussion, to  lie  on  the  table,  not  with  the 
new  of  immediate  legislation,  but  in  order 
that  the  details  may  be  deliberately  weighed 
and  considered.  Assuming  that  the  pro- 
spect of  legal  legislation  is  narrowed  to  the 
Bills  already  actually  before  Parliament, 
those  in  reference  to  which  any  doubt 
exists  are  not  numerous. 

The  Bankruptcy  Bill,  the  District  Court 
of  Bankruptcy  Abolition  Bill,  the  County 
Conrts'  Equitable  Jurisdiction  Bill,  and  the 
County  Courts  Further  Extension  Bill, 
have  been  withdrawn  for  the  present,  with 
the  understanding  that  the  Government  is 
shout  to  issue  a  Commission  to  inquire  into 
the  subject  of  Bankruptcy  and  Insolvency 
in  connexion  with  the  County  Courts. 
Upon  a  matter  involving  considerations  of 
such  magnitude  and  importance,  the  course 
about  to  be  adopted  seems  to  be  decidedly 
expedient.     If  the  Law  of  Debtor  and  Cre- 
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ditor,  and  its  administration  in  cases  of 
bankruptcy  and  insolvency,  requires  to  be 
changed,  as  seems  to  be  universally  admit- 
ted, the  change  should  be  effected  in  such 
a  manner  as  to  afford  reasonable  assurance 
that  it  will  be  effectual  and  complete.  Fre- 
quent bit-by-bit  changes  in  a  branch  of  the 
law  affecting  all  mercantile  transactions  has 
already  produced  incalculable  mischief.  The 
County  Courts,  too,  limited  as  the  «P^!^- 
ence  of  their  working  has  been,  aireauj  «!!:; 
close  many  of  the  defects  inherent  in  their 
original  constitution,  and  require  to  be 
looked  at  with  a  firm  and  resolute,  but  nn- 
prejudiced  spirit.  If  the  Commission  about 
to  be  issued  is  so  constituted  as  to  com- 
mand the  confidence  of  the  Government 
and  the  country,  the  result  of  its  labours 
may  be  most  beneficial  to  the  Public,  and 
no  time  should  be  grudged  that  may  be 
necessary  to  a  full  and  complete  inquiry. 
We  have  reason  to  believe  that  Lord  St. 
Leonards  and  Lord  Brougham  were  mainly 
influenced  in  the  judicious  course  now  pur- 
sued, of  withdrawing  the  Bills  they  had 
introduced,  by  a  consideration  of  the  con- 
flicting opinions  brought  under  the  notice 
of  the  Select  Committee,  in  reference  to 
various  matters  of  principle  as  well  as  de- 
tail. It  is  worse  than  idle  to  make  ad- 
ditions to  the  Law  of  Debtor  and  Creditor 
as  affected  by  the  incidents  of  Bankruptcy 
and  Insolvency,  until  we  have  first  ascer- 
tained whether  the  law  as  it  exists  rests 
upon  a  sound  or  an  untenable  foundation. 

The  Lord  Chancellor  announced,  that, 
although  the  Commissioners  to  whom  the 
subject  of  testamentary  jurisdiction  was 
referred  had  agreed  to  their  report,  the 
materials  upon  which  the  report  was 
founded  were  not  in  a  fit  state  to  lay  before 
Parliament,  and  that  it  was  under  consi- 
deration and  not  yet  determined,  whether 
the   Government  would  proceed  with  the 
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Bill  announced  by  the  Solicitor-General,  or 
wait  nntil  a  Bill  was  framed  founded  on 
the  forthcoming  report.  When  the  Go 
▼emment  hesitate  as  to  the  introduction  of 
a  fresh  measure,  at  a  period  of  the  Session 
when  the  pressure  of  puhlic  husiness  is  so 
severely  felt,  the  ultimate  conclusion  arrived 
at  may  he  pretty  safely  predicated  ;  and 
unless  Sir  Richard  Bethell  exercises  a 
greater  influence  in  the  Cahinet  than  those 
who  have  filled  the  office  he  now  holds  are 
usually  found  to  do,  the  Legislature  is  not 
likely  to  interfere  with  Doctors'  Commons 
for  another  year. 

The  only  Law  Bills  now  before  Parlia- 
ment, upon  the  fate  of  which  any  doubt 
remains  are, — the  Lord  Chancellor's  Bills 
for  the  Registration  of  Assurances  and  the 
Better  Administration  of  Charitable  Trusts, 
and  Lord  Brougham's  Bill  for  amending 
the  Law  of  Evidence  and  Procedure.  The 
noble  and  learned  lord,  last  named,  just 
before  the  adjournment  of  the  House  for 
the  Whitsun  Recess,  expressed  his  inten- 
tion to  strike  from  iiis  Bill  those  clauses  in 
respect  of  which  the  Common  Law  Com- 
missioners bad  not  reported  favourably, 
aud  only  to  retain  the  provisions  which 
were  in  conformity  with  their  recommenda- 
tions. As  Lord  Brougham's  Bill  embodies 
only  a  small  portion  of  what  the  Common 
Law  Commissioners  have  recommended,  it 
will  probably  be  more  convenient,  and  deal- 
ing somewhat  more  considerately  with  the 
Commissioners,  to  allow  them  to  frame  a 
Bill  in  which  effect  will  be  given  to  their 
views  as  a  whole.  If  the  matter  strikes 
Lord  Brougham  in  this  light,  his  charac- 
teristic frankness  will,  no  doubt,  induce 
him  to  withdraw  his  own  Bill  in  order  to 
give  place  to  a  more  comprehensive  mea- 
sure, founded  on  a  report  ^vhich,  as  might 
have  been  anticipated,  has  met  his  warm 
And  unqualified  approval. 

No  indications  arc  yet  given  as  to  the 
spirit  in  which  the  Registration  of  Assur- 


ances Bill  is  likely  to  be  received  in  the  Attorney-General,  to  make  application  to  such 


The  Charitable  Trusts!'  BiU  is  still  under 
consideration  in  a  Select  Committee.  If 
the  Bill  passes  in  its  present  shape^  it  will 
afford  comfortable  provision  for  fve  mem- 
bers of  the  smaller  branch  of  the  Legal 
Profession.  The  Board  is  to  be  composed, 
in  addition  to  Privy  Councillors,  "  of  two 
barristers-at-law  of  not  less  than  12  years' 
standing,"  with  salaries  of  1,200/.,  a  secre- 
tary, ''who  shall  be  a  barrister  of  not  less 
than  seven  years'  standing,"  with  a  salary 
of  1,000/.,  and  two  inspectors,  "being 
barristers  of  not  less  than  seven  years' 
standing,"  with  salaries  of  800/.  The  pro- 
posed constitution  of  the  Board  of  Public 
Charities  is  perhaps  unexc^tionable,  bat 
why  the  subordinate  officers,  such  as  the 
secretary  and  inspectors,  should  be  selected 
exclusively  from  one  branch  of  the  Legal 
Profession  requires  explanation  ?  The  pro- 
vision imder  which  it  is  proposed  to  confer 
jurisdiction  on  the  County  Courts  in  cases 
of  charities  the  incomes  of  which  do  not 
exceed  30/.,  is  that  the  expediency  of  which 
perhaps  will  be  most  questioned.  The 
clause  b^  which  this  authority  is  about  to 
be  conferred  is  numbered  32  in  the  printed 
Bill,  and  is  as  follows  : — 

**  Where  any  charity,  of  which  the  gross  an- 
nual income  for  the  time  being  does  not  exceed 
30/.,  shall  be  established  or  administered,  or 
be  applicable  wholly  or  partially  to  or  for  ob- 
jects or  purposes  within  the  district,  or  any  two 
or  more  of  the  districts,  of  any  County  Courts 
or  Courts  holden  under  the  Act  of  the  Session 
holden  in  the  9  &  10  Vict.  c.  95,  and  the  ap- 
pointment or  removal  of  any  trustee,  or  any 
other  relief,  order,  or  direction,  whatsoever 
concerning  such  charity  shall  be  considered 
desirable,  and  such  appointment  or  removal,  or 
other  relief,  order,  or  direction,  might  now  be 
made  or  given  by  the  Court  of  Chancery  in 
respect  either  of  its  ordinary  or  its  special  or 
statutory  jurisdiction,  or  by  the  Lord  Chancel- 
lor intrusted  with  the  care  and  commitment  of 
the  custody  of  lunatics,  it  shall  be  lawful  for 
any  person  authorised  in  this  behalf  by  the 
order  or  certificate  of  the  said  board,  or  for  the 


House  of  Commons,  but  coucurrmg  ac- 
counts from  the  country  rather  induce  the 
belief  that  more  apathy  exists  on  the  ques- 
tion than  might  have  been  expected  and 
than  formerly  prevailed.  The  success  or 
defeat  of  the  Bill,  we  repeat,  mainly  de- 
pends upon  the  impressions  made  upon 
independent  county  and  borough  members 
by  those  to  whom  they  naturally  look  for 
information,  as  the  merits  or  demerits  of 
the  Bill  must  necessarily  be  imperfectly  un 


County  Court,  or  as  the  case  may  be  to  any 
one  of  such  County  Courts,  for  such  order,  di- 
rection, or  relief,  as  the  nature  of  the  case  may 
require ;  and  such  County  Court  shall  enter- 
tain 6uch  application,  and  shall  hear  the  matter 
in  open  Court,  and  shall  give  such  relief  and 
make  such  orders  and  directions  in  relation  to 
the  matter  of  such  application,  as  might  now  be 
made  or  given  by  the  Court  of  Chancery,  or 
by  the  Lord  Chancellor  intrusted  as  aforesaid 
in  a  suit  regularly  instituted,  or  upon  petition 
as  the  case  may  require :  Provided  always,  that 


derstood  by  those  who  derive  no  light  'from   "°  i'"'^ee  of  any  County  Court  shaU  be  .ut.ho- 
/.     ■      ■;  ■  °  rised  to  vary  any  decree,  order,  or  direction  o( 
professional  experience.                                 j  ^j^^  ^,^^^^  „'f  ci/ancery,  or  of  any  Judge  there- 
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of,  or  to  make  or  give  any  order  or  direction,  in- 
consistent or  conflicting  with  any  such  decree, 
order,  or  direction :  Provided  also,  that  where 
twro  or  more  County  Courts  shall  have  concur- 
»nt  jurisdiction  with  respect  to  any  charity 
under  this  Act,  no  application  in  respect  of 
such  charity  shall  be  made  to  or  entertained  by 
more  than  one  of  such  County  Courts  at  the 
same  time." 

By  subsequent  clauses  it  is  provided,  that 
"the  Board"  may  direct  cases  within  the 
jurisdiction  of  a  County  Court  to  be  taken 
in  the  first  instance  before  a  Judge  of  the 
Court  of  Chancery,  and  that  no  order  of 
a  County  Court  for  the  appointment  of 
trustees,  or  approving  of  any  scheme  for 
regulating  any  charity,  or  its  funds,  shall 
be  valid,  unless  confirmed  by  the  Board ; 
and  that  the  Board  may  remit  any  case  for 
re-consideration  to  the  County  Court,  or 
transmit  it  to  the  Court  of  Chancery.  In 
short,  the  jurisdiction  conferred  on  the 
County  Courts  is  to  be  entirely  subordinate 
to  and  under  the  control  of  the  new  Charity 
Board,  and  this  being  so,  it  may  be  na- 
turally asked,  why  a  jurisdiction  so  foreign 
to  their  ordinary  duties  should  be  imposed 
on  the  County  Court  Judges,  when  legal 
inspectors  are  to  be  appointed  under  the 
Act,  directly  communicatmg  with  the  Board 
and  giving  their  exclusive  attention  to  the 
Affairs  of  charities?  We  are  well  aware 
there  are  persons  who  think  the  County 
Court  Judges  should  do  everything,  but  if 
they  are. the  proper  functionaries  to  regu- 
iate  and  direct  the  administration  of  small 
charities,  it  seems  inconsistent  and  absurd 
to  surround  them  with  restrictions  in  the 
manner  proposed  in  the  Chancellor's  Bill. 
Until  this  measure  is  reported  by  the  Select 
Committee  to  which  it  was  referred,  and 
has  been  discussed  in  the  House  of  Lords, 
it  would  be  in  vain  to  speculate  upon  the 
prospect  of  its  becoming  law  during  the 
present  Session. 

Lord  St.  Leonards'  Bills  with  regard  to 
Lunatics  having  passed  the  House  of  Lords 
^hout  any  expression  of  dissent,  have 
heen  so  favourably  received  in  the  House 
of  Commons,  that  it  may  be  anticipated 
they  will  go  through  the  remaining  stages 
without  opposition  or  delay. 

In  recounting  the  Law  Bills  remaining 
before  Parliament  likely  to  be  successful, 
we  have  advisedly  abstained  from  adverting 
to  Lord  Robert  Grosvenor's  Bill  for  the 
JUpeal  of  ike  AhumoI  Certificate  IhUy,— 
«  measure  in  the  success  of  which  the 
flings  and  wishes,  even  more  perhaps 
than  the  interests,  of  the  larger  branch  of 
the  Legal  Profession  have  been  so  genwtUy 


enlisted.  As  the  matter  now  stands,  it  is 
hoped  that  the  object  may  be  attained 
by  moving  an  amendment  to  the  resolu- 
tion of  the  Chancellor  of  the  Exchequer 
upon  the  Stamp  Duties.  A  majority  upon 
this  amendment,  such  as  may  be  reasonably 
expected  from  what  has  already  occurred, 
would  satisfy  even  Mr.  Gladstone  of  the 
inexpediency  of  further  resistance  to  a  claim 
the  justice  of  which  has  been  repeatedly  ac« 
knowledged  by  successive  Parliaments. 


COMMON  LAW  COMMISSION. 


LAW   OP   KVIDBNCX. 

The  great  importance  of  the  subjects 
treated  of  in  the  Second  Report  of  the  Com- 
missioners **  for  Inquiring  into  the  Process, 
Practice,  and  System  of  Pleading,  in  the 
Superior  Courts  of  Common  Law,"  has  in- 
duced us  to  continue  the  pubhcation  with- 
out abridgment,  and  to  present  our  readers, 
in  the  present  Number,  with  that  section  of 
the  Report  which  relates  to  the  Law  of 
Javidence, 

The  question  as  to  the  expediency  of 
abolishing  the  exception  preserved  by  the 
Statute  14  &  15  Vict.  c.  99,  whereby  hus- 
band and  wife  are  excluded  as  witnesses  for 
or  against  each  other,  is  elaborately  argued; 
and  the  Commissioners  have  arrived  at  the 
conclusion,  that  although  husband  and  wife 
should  be  competent  and  compellable  to 
give  evidence  for  and  against  one  another 
on  matters  of  fact,  yet  so  much  of  the  hap- 
piness of  human  life  depends  upon  the  in- 
violability of  domestic  confidence,  that  the 
public  disclosure  of  confidential  communica- 
tions between  husband  and  wife  should  not 
be  insisted  upon,  and  that  all  communica- 
tions between  them  should  be  held  to  be 
privileged*  It  appears  to  some  that  the 
arguments  stated  by  the  Commissioners 
scarcely  justify  the  conclusion  at  which 
they  have  arrived  upon  this  point.  Still, 
the  distinction  recommended,  affords  a 
reasonable  solution  of  a  difficulty  creating 
a  remarkable  conflict  of  opinion,  and  it  is 
more  than  probable  that  the  question  will 
now  be  set  at  rest  in  the  manner  suggested 
by  the  Commissioners. 

Theexpediency  of  relaxing  the  rule  which 
rejects  the  testimony  of  a  witness  not  made 
under  the  sanctum  of  an  oath,  or  of  a 
solemn  affirmation  equivalent  thereto,  is 
briefly  discussed.  In  the  case,  happily  not 
of  common  occurrence,  where  a  witness  is 
produced  whose  testimony  is  essential  to 
I  one  of  the  parties,  but  who,  upon  his  exa- 
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mkiation^  admits  that  he  does  not  helieve 
in  a  state  of  rewards  and  punishments,  the 
Commissioners  expressly  state  that  they 
have  heen  '*  miable  to  agree  on  any  recom* 
mendation;"  hut  where  individuals,  not 
heing  Quakers^  Morayians,  or  Separatists, 
and  under  one  or  other  of  these  denomina- 
tions falling  within  the  exempting  Statutes, 
object  to  take  an  oath,  upon  the  ground  of 
rehgious  scruples^  the  report  recommends 


The  propriety  of  the  rule  protecdn^  t 
witness  from  answering  questions  whidi 
tend  to  degrade  his  character,  by  impating 
to  him  misconduct ;  or  from  answering  any 
question  when  the  answer  will  tend  to  sub- 
ject him  to  a  criminal  prosecution,  penalty, 
or  forfeiture,  is  concisely  and  ably  dis- 
cussed ;  and  upon  a  balance  of  opposing 
considerations  the  Commissioners  have 
come  to  the  conclusion  that  the  existing 


that  ^'  it  be  left  to  the  Judge  to  ascertain  ■  law  should  be  maintained,  except  that  where 


whether  the  objection  professed  by  the  wit- 
ness be  sincere  or  not,"  and  if  the  Judge 
be  so  satisfied,  that  the  witness  should  be 
admitted  to  affirm  instead  of  taking  an  oath. 
The  question,  often  mooted,  whether  a 
party  calling  a  witness,  under  a  belief  that 


the  question  relates  to  the  conviction  of  the 
witness  of  the  crimen  falsi  the  conviction 
may  be  produced.  ' 

In  our  next  Number  we  propose  to  lay 
before  our  readers  the  suggestions  of  the 
Commissioners  for  improving  the  law  of 


e  will  prove  a  certain  fact,  but  finding  that  \  evidence,  so  far  as  it  relates  to  documentarr/ 
the  witness  proves  the  reverse,  should  be  |  evidence^  together  with  the  reasons  upon 
allowed  to  discredit  the  witness  by  impeach- ,  which  their  recommendations  proceed. 
ing  his  character,  or  showing  that  his  evi- 1  . 

dence  is  inconsistent  with  previous  state- 1 

ments,  is  veiy  fully  examined  in  the  report,  "  Evidence,  or  the  instruments  of  proof, 
and  the  leaing  authoritie's  in  support  of  T^  ^«  ^^^*^«^  ™*<* '^«  «"**'"  <^^««®®^  5  ofjl. « 
both  the  negative  and  affirmative  cited  at  I J^^*^'**'"^"^  ""^  "^"*8  witnesses,  and  doco- 
length.  The  Commissioners  have  come  to  "  «  Th^'„ie8  of  law  relating  to  the  first  he«l 
theconchision,  that  under  the  circumstances  have  reference,-!,  to  the  admissibility  of  wit- 
referred  to,  a  party  should  be  permitted  not !  nesses  ;  2,  to  the  manner  of  their  examination. 
only  to  contradict  the  testimony  of  a  witness  I  "Admissibility  of  wi/newM.  —  Now,  plain 
by  other  evidence,  as  at  present,  but  also  to  i  sense  and  reason  would  obviously  suggest 
prove  that  such  witness  has  made  opposite !  *^^'  ^"7  ^'^^"S  witness  who  conld  throw  light 
statements  i  ^P^n  ^  f&ct  in  issae  should  be  heard  to  state 

On  the  other  hand,  they  consider  that  a!^^'^*,.^*^  ^"^^'  ^""^^^^  always  to  such  oh- 
«^*^  !,•«:«  -  /j  "^  -A  \  •  servations  as  may  arise  as  to  his  means  of 
party  havmg  presented  a  witness  to  a  jury  knowledge  or  his  disposition  to  the  truth. 
as  trustworthy,  ought  not  to  be  allowed  to  The  law  of  England,  however,  at  least  tiU  a 
unpeach  his  character  by  general  evidence,  recent  period,  proceeded  on  a  very  different 
When  it  becomes  material  to  impeach  the ,  principle.  Acting,  apparently,  on  a  distrust 
credit  of  an  adverse  witness,  by  showing  ooth  of  the  integrity  of  witnesses  and  of  the 
that  he  has  made  statements  relative  to  the  I  discernment  of  the  tribunals,  it  sought  to  pro- 
matter  in  issue  different  from  those  made  *^?^  '^«  ^"^^  ^™??  '^«  possibility  of  being 
by  him  in  the  witness'  box,  and  the  witness  ^t?^^'   ^^  carefully  excludmg  from  giving 

kl;««  *-L-.j  «« '     *•  r  rr^  testimony  not  only  the  parties  to  the  cause, 

being  wked,  on  cross-examination   as  to  the  I  but  any  one  who  had  any.  even  the  most 

contradictory  sUtement,  neither  admits  nor  minute,  interest  in  the  result.    Every  person 

denies  it,  the  cases  leave  it  doubtful  whether  so  circumstanced,  however  smaU  and  insignifi- 

evidence   of  the   statement  is  admissible, ,  cant  the  amount  of  his  interest,  was  presumed 

but  the  Commissioners  think  it  should  be ,  to  be  incapable  of  resisting  the  temptation  to 

admitted.      So    where    the    contradictory 

statement  is  contained  in  a  letter  or  other 

writing,  the  rule  laid  down  by  the  Judges 

in  the  Queen's  case,  is,  that  the  document 

must  be  produced  and  read  in  evidence  in 

order  to  found  any  questions  upon  it.    The 

Commissioners  recommend  the  abrogation  of 

this  rule,  and  that  a  witness  should  be  open 

to  cross-examination  as  to  previous  written 

statements,  without  requiring  the  writing 

to  be  put  in ;  but  they  suggest,  that  if  the 

witness  is  to  be  contradicted  by  the  writing, 

his  attention  should  be  first  called  to  those 

parts  about  to  be  used  for  that  purpose. 


perjury;  and  every  judge  and  juryman 
presumed  to  be  incapable  of  discerning  per* 
jury  committed  under  circumstances  peculiarly 
calculated  to  excite  suspicion  and  watchful- 
ness. It  is  painful  to  contemplate  the  amount 
of  injustice  which  must  have  taken  place  under 
the  exclusive  system  of  the  Englisn  law,  not 
only  in  cases  actually  brought  into  Court  and 
there  wrongly  decided  in  consequence  of  the 
exclusion  of  evidence,  but  in  numberless  cases 
in  which  parties  silently  submitted  to  wrongs 
from  inaoihty  to  avail  themselves  of  proof, 
which,  though  morally  conclusive,  was  in  law 
inadmissible.  From  the  time,  however,  when 
the  late  Mr.  Bentham  first  turned  the  attention 
of  the  public  to  the  defects  of  the  English  law 
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of  evidence,  Ibe  sjatoa  «f  excliuion  baa  been 
crsmblbg  awaj  before  tbe  power  of  discusaion 
aad  improved  legislation.  The  fint  inroad  by 
gcaenl  enactment  was  made  by  3  &  4  Wm.  4, 
c.  43,  tbe  26th  section  of  which  enacted,  that 
'  in  order  to  render  the  rejection  of  witneeees 
OB  the  groimd  of  interest  less  frequent,  if  any 
witness  should  be  objected  to  as  incompetent, 
OB  the  ground  that  the  verdict  or  judgment  in 
the  action  would  be  admissible  in  evidence  for 
or  against  him,  he  should  nevertheless  be  exa- 
mised,  but  in  that  case  the  verdict  or  judg- 
ment should  not  be  admissible  for  or  against 
him  or  any  one  claiming  under  him.'  But  a 
iar  greater  improvement  was  ei&cted  by  the 
Act  6  &  7  Vict.  c.  85,  commonly  termed  Lord 
Denman's  Act,  which  removed  incompetency 
OB  the  ground  of  interest  in  all  persons  except 
the  parties  to  any  suit,  action,  or  proceeding 
individually  named  on  the  record,  or  any  lessor 
of  the  plaintiff,  or  tenant  of  premises  sought  to 
be  recovered  in  ejectment,  or  the  landlord  or 
other  person  in  whose  r^ht  any  defendant  in 
rqdevin  may  make  cognisance,  or  any  person 
in  whose  immediate  and  individual  behdf  any 
action  may  be  brought  or  defended,  wholly  or 
in  part,  or  the  husband  or  wife  of  such  persons. 
The  great  benefit  resulting  from  this  alteration 
in  the  administration  of  justice  paved  the  way 
to  the  Statute  14  &  15  Vict.  c.  99,  whereby 
(except  in  actions  for  adultery  and  breach  of 
promise  of  marriage),  in  all  civil  suits  and  pro- 
eeediogs  in  any  Court  of  Justice  of  before  any 
person  having  by  law,  or  by  consent  of  parties, 
OBthmity  to  hear,  receive,  and  examine  evi- 
dence, the  parties  are  rendered  competent  and 
coopdlable  to  give  evidence. 

''Such  is  the  gradual  progress  of  opinion 
and  intelligence.  A  quarter  of  a  century  ago 
such  a  measure,  if  proposed,  would  doubtless 
have  been  treated  as  a  wild  and  dangerous  in- 
novation, altogether  unfit  to  be  entertained  by 
the  legislature.  The  new  law  has  now  been  in 
practical  operation  f<Hr  18  months;  and,  ac- 
cording to  tbe  concurrent  testimony  of  the 
Bench,  tbe  Profession,  and  the  Public,  is 
found  to  work  admirably,  and  to  contribute  in 
an  eminent  degree  to  the  administration  of 
jnirtice. 

"The  highly  satisfactory  result  of  these 
more  enlarged  views  induces  us  to  consider 
whether  an  exception  preserved  by  the  late 
slatBte,  namely,  the  exclusion  of  husband  and 
wife  aa  witnesses  for  or  against  each  other, 
■ay  not  be  abolished. 

"  AdmMbUUy  of  kmband  and  let/e.— The 
kw  of  England  in  civil  cases  (as  also  in  crimi- 
nal, with  some  few  exceptions),  precludes  a 
hn^nd  or  wife  from  giving  testimony  in  a 
CBOse  in  which  the  other  is  a  party ;  and  the 
i^  is  carried  eo  far  as  to  prevent  their  being 
tiaBBned,  either  as  to  circumstances  that  hap- 
nened  before  the  marriage,  or  even  as  to  the 
met  of  the  marriage  itself.  Thus,  where  one 
of  the  plaintiff's  witnesses^  after  she  was  actu- 
ally SBBpcBBfid  to  testify  in  the  suit,  married 
the  dsfcndat,  she  was  held  incompetent  to 
gift  efidflBGt;  and  where,  in  an  action  of 


debt,  a  woman  pleaded  coverture,  it  was  held 
that  her  husband  was  not  a  competent  witness 
to  support  the  plea.  So,  where  a  married 
woman  brought  an  action  as  Si/eme  sole,  it  was 
held  that  her  husband  could  not  be  called  by 
the  defendant  to  prove  the  coverture,  and  so 
defeat  the  plaintiff.  Yet  this  decision  involved 
a  dilemma,  put  by  the  defendant's  counsel, 
from  which  there  could  be  no  escape : — '  If  the 
witness  is  to  be  rejected,  it  must  be  because  he 
is  the  plaintiff's  husband ;  but  if  the  plaintiff 
has  a  husband,  she  cannot  maintain  the  action.^ 
Even  if  the  relation  of  marriage  has  been  ter- 
minated by  divorce  or  death,  tbe  rule  remains 
equally  inflexible.  Where  a  woman,  who  had 
been  divorced  by  Act  of  Parliament  and  had 
married  another  person,  was  offered  as  a  wit- 
ness against  her  former  husband,  to  prove  a 
contract  which  he  had  made  during  the  cover- 
ture, she  was  held  to  be  clearly  incompetent ; 
and  where  an  action  of  trover  was  brought  by 
the  representatives  of  a  deceased  husband,  ana 
it  was  proposed,  on  behalf  of  the  defendants, 
to  call  the  widow  to  prove  that  she  pledged  the 
goods  with  them  by  her  husband's  authoiity, 
it  was  held  that  she  was  not  a  competent  wit- 
ness, though  the  effect  of  her  evidence  would 
have  decreased  her  late  husband's  estate,  and, 
consequently,  would  have  operated  against  her 
own  interest.  It  is  difficult  to  conceive  a  more 
striking  instance  of  the  injustice  which  may  be 
produced  by  the  inflexibility  of  a  rule  ox  ex- 
clusion. 

"  Having  shown  the  extent  to  which  the 
rule  is  carried^  we  proceed  to  consider  its  pro* 
priety. 

"  The  incompetency  of  husband  and  wife  to 
be  witnesses  for  one  another  is  said  to  rest  on 
three  grounds  :~l6t,  identity  of  interest ;  2nd, 
the  consequent  danger  of  perjury;  3rd,  the 
policy  of  the  law,  which,  as  it  is  said,  '  deems 
it  necessary  to  guard  the  security  and  confi- 
dence of  private  life,  even  at  the  risk  of  an 
occasional  failure  of  justice,'  and  which  rejects 
such  evidence,  because  its  admission  would 
lead  to  domestic  disunk>n  and  unhappiness. 

"Tbe  first  two  grounds  are  manifestlv  no 
longer  tenable,  since  the  parties  to  suits  have 
been  themselves  made  competent  to  give  evi- 
dence. It  remains  to  be  considered  how  far 
the  third  ground  should  be  allowed  to  exclude 
testimony  which  may  be  essential  to  justice. 
Id  the  first  place,  it  seems  clear  that  no  dis- 
turbance of  domestic  happiness  need  be  appre- 
hended from  permitting  husband  and  wife  to 
call  one  another  as  witnesses.  The  evidence 
may  in  many  cases  be  indispensable.  A  wife 
often  keeps  her  husband's  books,  conducts  big 
business  in  his  absence,  pays  or  receives 
money  for  him.  Even  in  matters  in  which  she 
may  take  a  less  active  part,  her  testimony  may 
be  the  only  one  to  prove  facts,  essential  to  the 
vindication  of  her  husband's  rights,  or  it  may 
be  valuable  as  confirmatory  of  the  evidence  of 
other  witnesses :  so,  the  testimony  of  the  hus- 
band may  be  material  to  the  wife  in  matters 
relating  to  her  separate  estate,  to  the  proof  of 
her  covertnre,  if  sued  as  a  feme  so/e,  and  the 


42 


Commom  Law  ComnMtion — Lme  qf  Evidence. 


like.  It  seems  difficult  to  assign  any  reason 
whj  the  law  should  be  more  tender  of  the  do- 
mestic happiness  of  married  persons  than  they 
are  themselves  disposed  to  be :  the  only  danger 
that  can  be  suggested  is,  that  evidence  might 
be  extracted  from  the  witness,  by  the  adverse 
party,  prejudicial  to  the  interest  of  the  married 
plaintiff  or  defendant,  and  that  some  bitterness 
of  feeling  mij^ht  arise  in  conseouence ;  but  of 
the  probabihty  of  such  a  result  the  married 
couple  are  themselves  the  best  judges.  Should 
any  fact  be  thus  brought  to  lignt  which  woiUd 
otherwise  have  remamed  unproved,  the  in- 
terests of  truth  will  be  thereby  promoted,  and 
any  transient  interruption  of  conjugal  harmony 
from  such  a  circumstance,  or  from  disappoint- 
ment occasioned  by  the  evidence  falling  short 
of  what  was  expected,  would  be  a  trifling  evil 
compared  to  ^e  mischief  which  must  result 
from  the  exclusion  of  testimony  essential  to  the 
ends  of  justice  and  truth. 

"  A  more  difficult  question,  however,  arises 
when  we  proceed  to  consider  whether  it  should 
be  made  competent  to  an  adverse  party  to  call 
a  husband  or  wife  as  witness  affamst  one  an* 
other.  The  case  would,  no  doubt,  be  of  rare 
occurrence:  when  it  did  occur,  it  would,  in 
the  greater  number  of  instances,  be  where  hus- 
band and  wife  have  separated,  and  are  on  bad 
t^rms  with  one  another.  In  such  cases  the 
mischief  apprehended  from  the  interraption  of 
domestic  happiness  becomes  out  of  the  ques- 
tion. But  suppose  the  husband  and  wife 
living  together  on  the  usual  terms:  here  the 
identity  of  interest  between  them  will  deter  an 
adverse  party  from-  calling  one  against  the 
other,  except  under  very  peculiar  and  pressing 
circumstances,  and  when  the  fact  to  be  proved 
is  certain  in  its  character,  and  clearly  within 
the  knowledge  of  the  witness ;  but  if  there  be 
such  a  fact  in  the  knowledge  of  one  of  two 
married  persons,  so  material  to  the  case  of  the 
adverse  party  as  to  make  it  worth  his  while  to 
run  the  risk  of  calling  so  hostile  a  witness,  it 
becomes  matter  of  verv  serious  consideration 
whether  justice  shoula  be  allowed  to  be  de* 
feated  by  the  exclusion  of  such  evidence.  It 
is  clear  that  nothing  but  an  amount  of  mis 
chief  outbalancing  the  evil  of  defeated  justice 
can  warrant  the  exclusion  of  testimony  neces- 
sarv  to  justice.  What,  then,  is  the  mischief  to 
be  nere  apprehended  ? — The  possibility  of  the 
resentment  of  a  husband  against  a  wife  for 
testifpng  to  facts  prejudicial  to  his  interest 
But  It  is  obvious  that  such  resentment  could 
only  be  felt  by  persons  prepared  to  commit 
perjury  themselves,  and  to  expect  it  to  be  com- 
mitted in  their  behalf.  Such  instances  we  be- 
lieve would  be  verv  rare,  and  we  do  not  think 
that  a  regard  to  tne  feelings  of  individuals  of 
this  class,  or  the  amount  of  mischief  likely  to 
arise  from  a  disregard  of  them,  is  sufficient 
to  compensate  for  the  loss  which  in  many 
cases  may  result  from  the  exclusion  of  the 
evidence. 

''  It  will  be  observed,  that  we  have  confined 
our  remarks  to  the  testimony  of  married  per- 
sons as  to  facts.    The  question  how  far  the 


communications  of  married  persons  wUr  n 
should  be  matter  of  testimony  in  Coarti  of 
Justice,  stands  on  very  different  ground.  So 
much  of  the  happiness  of  human  life  may  furlj 
be  said  to  depend  on  the  inviolability  of  domestic 
confidence,  that  the  alarm  and  unhappiDesi 
occasioned  to  society  by  invading  its  sanctity, 
and  compelling  the  public  disclosure  of  coo- 
fidential  communications  between  husband  and 
wife,  would  be  a  far  greater  evil  than  the  dis- 
advantage  which  may  occasionally  arise  from 
the  loss  of  the  light  which  such  revelatiooi 
might  throw  on  questions  in  dispute. 

"The  conclusion  to  which  the  foregoing  ob- 
servations led  us  is,  that  husband  and  wife 
should  be  competent  and  compellable  to  give 
evidence  for  and  against  one  another  on  matters 
of  fact,  as  to  which  either  could  now  be  ex- 
amined as  a  party  in  the  cause ;  but  that  all 
communications  between  them  should  be  held 
to  be  privileged.  It  should  be  added  that  hus- 
band and  wife  are  already  witnesses  for  or 
against  each  other,  under  the  late  statute,  when 
they  are  jointly  parties  as  plaintiffs  or  defend- 
ants. 

"  Eteaffiination  ofwUnessee. — ^We  proceed  to 
consider  the  law  relating  to  the  examination  of 
witnesses. 

"The  first  and  fundamental  prindple  of  the 
English  Law  of  Evidence  is,  that  the  value  of 
all  testimony  rests  on  the  sanction  of  religion. 
Hence  the  rule  that  no  evidence  can  be  received 
otherwise  than  upon  oath ;  to  which,  however, 
an  exception  is  made  in  the  case  of.  certain 
spedfied  religious  sects,  who,  entertaining  con- 
scientious scruples  against  taking  an  oath,  are 
admitted,  by  statutory  enactment,  to  msdce  a 
solemn  affirmation  instead  thereof,  such  affir- 
mation being  supposed,  from  their  peculiar 
views,  to  rest  on  the  religious  sanction  equally 
with  an  oath.  But,  as,  in  either  case,  the  re- 
ligious sanction  is  considered  indispensable  to 
the  inadmissibility  of  the  evidence,  tne  witness, 
on  presenting  himself  to  be  examined,  is  liable 
to  DO  asked  whether  he  believes  in  a  state  of 
rewards  and  punishments,  and  in  the  event  of 
his  answering  in  the  negative,  is  excluded  from 
giving  evidence. 

"  EwmtUnation  on  oo/A.— -The  expediency  of 
examination  upon  oath  has  in  recent  times  been 
much  called  in  question.  It  has  be«n  urged 
that  where  the  moral  and  legal  sanctions  to 
speak  truth  are  insufficient,  the  religious  sanc- 
tion, acting  with  a  more  remote  motive,  will  have 
little  or  no  effect;  while  the  reliance  placed  on 
the  efficacy  of  an  oath  tends  to  lull  the  tri- 
bunal which  has  to  deal  with  the  evidence  into 
a  false  security.  To  this,  however,  it  may  he 
answered  that  this  reliance  on  the  oath  results 
from  the  general  experience  of  mankind  of  the 
effect  of  the  religious  sanction  in  this  respect 
on  the  minds  of  men.  It  can,  we  think,  hardly 
be  doubted  that  there  is  a  large  class  of  per- 
sons who,  though  less  alive  thtm  they  ought  to 
be  to  a  sense  of  moral  duty,  or  to  the  fear  of 
l^gal  penalties,  may  yet  be  deterred  from  false- 
hood when  to  these  is  added  the  dread  of  divine 
vengeance.    Moreover,  we  think  it  cannot  be 
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doubted  that  the  effect  of  a  tnuBcition  from  the 
use  of  judicial  caths  to  aimple  declarations 
would,  at  least  at  the  outset,  by  removing  one 
of  the  barriers  to  falsehood,  encourage  false 
testimony,  and  tend  materially  to  lessen  the 
confidence  of  the  public  in  the  adminiitration 
of  justice. 

'*  But  while,  for  these  reasons,  we  should  be 
averse,  to  the  abolition  of  judicial  oaths,  in 
cases  where  an  oath  is  likely  to  produce  truth 
in  the  witness,  it  may  admit  of  question  whether 
the  religious  sanction  should  be  made  the  in- 
dispensable condition  of  testimony  in  cases 
where  that  sanction  is  admitted  to  hare  no  ex- 
istence. ^  The  following  case  has  been  put.    A 
witness  is  produced  whose  testimony  is  essen- 
tial to  one  of  the  parties  to  the  suit    He  is 
examined  as  to  his  religious  belief,  and  at  once 
admita  that  he  has  no  belief  in  a  state  of  re- 
wards  and  punishments.     As  the  rule  now 
stands,  he  would  be  excluded;  vet  his  disbe- 
lief is  not  the  fault  of  the  party  calling  him,  and 
to  whom   his   testimony   is  essential.     The 
penalty  of  the  unbelief  of  the  witness  is  paid, 
not  by  himself,  but  by  the  innocent  suitor. 
Under  these  circumstances  it  has  been  argued 
that  though  the  evidence,  if  received,  would 
be  wanting  in  the  important  sanction  of  re- 
ligion, it  would,  on  the  other  hand,  still  possess 
the  not  inefficacious  sanctions  of  morahty  and 
law,  and  there  would  be  the  additional  security 
for  truth  arising  from  the  admission  itself  on 
which  the  witness  is  now  excluded.    For,  it  is 
said  that  nothing  but  a  sense  of  truth  would 
induce  a  man  to  admit,  in  a  Couit  of  Justice, 
a  disbelief,  which  must  render  him  odious  in 
the  eyes  of  the  mass  of  his  fellow  men.    As  we 
have  been  unable  to  agree  on  any  recommenda- 
tion on  this  point,  we  think  it  inexpedient  to 
pursue  the  subject  further. 

"  Afirmation, — ^We  have  alread;^  adverted  to 
the  exception  in  favour  of  certain  sects  who 
object  on  religious  grounds  to  the  taking  of 
oaths.  The  exception  is  limited  to  the  |  sects 
specified  in  the  exempting  statutes,  that  is,  to 
Quakers,  Moravians,  and  Separatists;  but  it 
occasionally  happens  that  an  individual,  not 
belonging  to  either  of  these  sects,  refuses  from 
consdentioua  motives  to  be  sworn.  The  con- 
sequence is,  not  only  the  loss  of  the  evidence 
to  the  party  calling  the  witness,  but  the  expo- 
sure of  the  latter  to  punishment  for  contempt 
of  Court.  It  has  happened,  in  several  instan- 
ces, that  individuals  have  been  committed  for 
contempt  in  refusing  to  be  sworn.  In  a  case 
before  an  Election  Committee  in  the  present 
Session  of  Parliament,  a  witness  declining  from 
religious  scruples  to  be  sworn,  but  willmg  to 
affirm,  was  nevertheless  prevented  from  affirm- 
ing under  the  3  &  4  Wm.  4,  e.  83,  because, 
thoogh  separated  from  the  Church  of  England, 
be  did  not  belong  to  the  sect  called  Separatists. 
The  result  was  his  commitment  during  48 
boors.  It  is  obvious  that  in  such  cases  the 
witness  is  made  to  suffer  for  conscience  sake ; 
wliile  justice  may  be  defeated  by  the  absence 
of  testimony.  In  principle,  there  does  not  ap- 
pear to  be  any  reason  why  the  same  regard 


which  is  had  to  the  scruples  of  a  body  of  per- 
sons should  not  be  extended  to  those  of  an  in- 
dividual. The  only  difficulty  arises  from  the 
danger  of  abuse ;  religious  scruples  might  be 
simulated  for  the  particular  occasion,  in  order 
to  enable  the  witness  to  give  false  testimony, 
without  committing,  as  he  might  suppose,  the 
sin  of  perjury.  But  we  think  that  there  are 
very  few  minds  to  which  such  a  distinction 
would  suggest  itself;  and  a  person  capable  of 
resorting  to  such  a  subterfuge  would  probably 
not  be  very  scrupulous  as  to  deposing  falsely 
under  the  sanction  of  an  oath.  We  think  it 
may  safely  be  left  to  the  Judge  to  ascertain 
whether  the  objection  professed  by  the  witnest 
be  sincere  or  not,  and  that  if  the  Judge  be  so 
satisfied,  the  witness  should  be  admitted  to  af« 
firm  instead  of  taking  an  oatb* 

**  We  pass  on  to  such  of  the  rules  of  practice 
relating  to  the  examination  of  witnesses  as  ap- 
pear to  us  to  call  for  observation. 

"  WketkBT  apariy  9k<mid  be  aUowed  to  du^ 
credit  hit  oion  isi^fietr.— It  occasionally  happens 
that  a  witness  called  hj  a  party  in  a  cause, 
under  a  belief  that  he  will  prove  a  certain  fact, 
turns  round  upon  the  party  calling  him,  and 
proves  directly  the  reverse.  The  party  is,  of 
course,  not  precluded  from  proving  by  other 
testimonv  what  the  witness  has  negatived: 
but  ougnt  he  to  be  allowed  to  discredit  the 
witness,  either  by  impeaching  his  character,  or 
by  showing  that  he  nas  made  previous  state- 
ments  at  variance  with  the  evidence  he  has 
given  in  the  witness-box  i  The  decisions  are 
conflicting:  the  wei|fht  of  authority  tends  to 
establish  the  negative,  while  the  weight  «t 
reason  and  argument  appears  to  us  to  be  de» 
cidedly  in  favour  of  the  affirmative. 

"  In  support  of  the  principle  of  excluding 
such  evidence  it  is  said, '  That  a  party  calling 
a  witness  ought  to  be  placed  unuer  such  re- 
strictions as  are  necessary  for  preventing  unfair 
or  dishonest  practices ;.  that  if  a  party  pro- 
duces a  witness  knowing  him  at  the  same  time 
to  be  a  man  of  infiunous  character,  and  the 
witness  in  giving  evidence  disappoints  or  de- 
ceives him,  he  ought  not  to  be  aUowed  to  prove 
his  in&my,  for  the  purpose  of  destroying  the 
effect  of  his  evidence :  knowing  the  infamy  of 
his  character  he  had  more  reason  to  suspect 
and  disbelieve  than  to  tmst  him ;  nor  has  he 
any^  just  ground  to  complain  that  his  cause  is 
prejudiced  by  false  evidenccb  as  he  could  expect 
nothing  less  from  such  a  witness,  and  he  suf- 
fers, not  unjttstiy,  for  using  a  witness  whom  he 
knew  to  be  infamous.'  oo^  again,  it  has  been 
said  that  '  the  partv  ought  not  to  have  called 
the  witness  if  he  had  not  considered  him  worthy 
of  credit;  and  that,  having  called  him,  he  must 
take  him  for  better  or  worse,  and  cannot  after* 
wards  discredit  him;'  and  it  has  been  laid 
down  that '  a  party  never  shall  be  permitted  to 
produce  general  evidence  to  discredit  his  own 
witness ;  for  that  would  be  to  enable  him  to 
destroy  the  witness  if  he  spoke  a^unst  him, 
and  to  make  him  a  good  witness  if  he  spoke 
for  him,  with  the  means  in  his  hand  of  destroy- 
ing his  credit  if  he  spoke  against  him.' 

D  5 
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**  But  what,  as  the  question  is  well  put  in  a 
recent  work  on  Evidence/  *  if  a  party,  not  act- 
ing himself  a  dishonest  part,  is  aeceived  by  his 
witness, — or  if  a  witness,  professing  himself  a 
friend,  turns  out  an  enemy,  and,  after  pro- 
mising proof  of  one  kind,  gives  evidence  directly ' 
contrary — ^is  the  party  to  be  restrsuned  from 
laying  the  true  state  of  the  case  before  the 
court  ? ' — '  The  common  sense  of  mankind,' 
continues  the  author,  ^  might  be  expected  to 
answer  this  proposition  in  the  negative,  and 
to  decide  that  the  true  state  of  the  case  should 
be  made  known.' 

"  For  the  admissibility  of  the  proposed  evi- 
dence, it  is  said  that  this  course  is  necessary  as 
a  security  against  the  contrivance  of  an  artful 
witness,  who  otherwise  might  recommend  him-  , 
•elf  to  a  party  by  the  promise  of  favourable 
evidence  (being  really  in  the  interest  of  the 
opposite  party),  and  afterwards  by  hostile  evi- 
dence ruin  his  cause ;  and  that  the  power  of 
proidng  contradictory  statements  ought  to  be 
the  same,  whether  the  witness  is  called  by  the 
one  party  or  the  other :  that  such  a  power  is 
Bflcessary  for  the  purpose  of  placing  the  witness 
fiurly  and  completely  before  the  court,  and  for 
enabling  the  jury  to  ascertain  how  far  he  de- 
serves to  be  believed :  that  the  ends  of  justice 
are  best  attained  by  allowing  the  fullest  power 
for  ecrutiniaing  and  correcting  evidence,  and 
that  the  exclusion  of  the  proof  of  contrary 
statements  might  be  attended  with  the  worst 
consequences. 

^'  The  chief  objection  to  the  proposed  evi- 
dence appears  to  be,  that  a  party  after  calling 
a  witness  as  a  witness  of  credit,  ought  not  to 
be  allowed  to  discredit  him.  The  objection 
proceeds  upon  the  supposition  that  the  party 
first  acts  on  one  principle,  and  afterwards, 
being  disappointed  by  the  witness,  turns  round 
and  acts  upon  another,  thus  imputing  to  the 
party  something  of  double  dealing  or  dishonest 
practice.  But  it  is  evident  that  this  does  not 
apply  to  the  case  where  a  party,  having  given  | 
a:edit  to  a  witness,  is  deceived  by  him,  and 
first  discovers  the  deceit  at  the  trial  of  the 
cause.  To  reject  the  proposed  evidence  in  such 
a  case,  and  repress  toe  truth,  would  be  to  allow 
the  witness  to  deceive  both  jury  and  party,  and 
might  work  serious  injustice. 

*'  The  argument  in  favour  of  the  admissi- 
bility of  such  evidence  is  powerfully  put  by 
Lord  Denman  in  his  judgment  in  the  case  of 
WrigJU  V.  Beckett*  In  that  case,  which  was  an 
actum  of  trespass  quare  clausum  /regit,  tried 
in  the  Common  Pleas  at  Lancaster,  the  question 
being  '  whether  the  plaintiff  had  the  exclusive 
zigbt  to  the  soil  of  a  piece  of  land,'  the  plain- 
tiff*a  coanael,  having  examined  four  witnesses 
to  prove  that  the  plaintiff  and  lus  predecessors 
ma  immemorially  exercised  acts  of  ownership 
Ofer  it^  called  a  fifth  witness  to  establish  the 
•ame  iticL  That  witness  on  being  examined 
ceotradicted  the  other  four  witnesses;  upon 
which  the  plaiatiff'a  counsel  asked  him,  whether 


he  had  not  given  a  different  accoant  of  die 
facts  to  the  plaintiff's  attorney  two  days  bdore! 
This  question  was  objected  to,  on  the  ground 
that  the  obvious  tendency  of  the  question  pot 
by  the  plaintiff  was  to  discredit  his  own  witneu.        i 
Lord  Denman  overruled  the  objection,  and  the 
question  was  put;  but  the  witness  gave  an        j 
evasive  answer  to  the  ouestion.    The  coiined       ^ 
then  called  the  plaintiff's  attorney,  and  pro- 
posed to  inquire  of  him  whether  the  witness 
had  given  to  him,  upon  the  occasion  vefened 
to,  an  account  of  the  facts  different  irom  that 
given  on  the  trial.    This  was  also  objected  to, 
but  the  Lord  Chief  Justice  allowed  the  question 
to  be  put.    The  attorney  answered  the  qnes-        i 
tion  in  the  affirmative ;  and  added,  that  he  took 
down  in  writing  the  account  given  by  the  wit- 
ness, which  was  read  over  to  him,  and  he  said 
it  was  quite  correct:  the  plaintiff's  attomef 
then  read  the  written  account  to  the  jury. 

"  The  Lord  Chief  Justice,  in  summing  op 
the  case  to  the  jury,  told  them  they  were  not  to 
look  upon  the  statement  given  by  the  witness 
to  the  attorney,  as  evidence  of  the  facts  theniii 
stated ;  they  were  only  to  receive  that  8tat6' 
ment  by  way  of  neutraliaing  the  effect  of  the 
evidence  which  the  witness  had  unexpectedlj 
given  to  the  court. 

"  The  jury  having  found  a  verdict  for  ths 
plaintiff,  a  motion  was  made,  and  a  rule  granted, 
for  showing  cause  why  there  should  not  be  a 
new  trial.  After  cause  shown  before  Lord 
Denman  and  Baron  Bolland,  time  was  taken 
for  considering  the  question ;  finally  they  dif- 
fered in  opinion. 
•  •  •  •  •  • 

"  We  recommend  that  a  party  should,  under 
the  circumstances  referred  to,  be  permitted, 
not  only  as  at  present,  to  contradict  the  tes- 
timony of  the  witness  by  other  evidence,  but 
also  to  prove  that  such  witness  has  made  op- 
posite statements.  But  we  think  that  a  party 
having  presented  a  witness  to  the  jury  as 
worthy  of  credit  ought  not  to  be  allowed  to 
impeach  his  character  by  general  evidence. 


^  Phillipa  and  Arnold  on  Evidence.    Vol.  2, 
p.  521 . 


IRISH  TRANSFER  OF  LAND  BILL. 

A  BILL  has  just  been  brought  in  by  Mr. 
Vincent  Scully  and  Mr.  E.  B.  Roche,  "to 
facilitate  the  Transfer  of  Land  in  Ireland," 
to  which  we  deem  it  necessary  immediately 
to  call  the  attention  o£  the  ProfessioD»  be- 
cause if  such  a  measure  should  be  passedjGor 
Ireland,  it  may  be  ezpeeted  that  a  simibr 
one  will  be  proposed  for  England. 

It  is  proposed  to  establish  a  Land  Tri- 
bunal, the  nature  of  which  is  described  as 
follows  in  the  9th  clause  of  the  Bill  :— 

A  Land  Tribnnal  shall  be  consfimted  and  bs 
a  Court  of  Record,  to  be  called  "The  Uai 
Tribunal  of  Ireland,**  consisting^  of  ikm 
Judges,  with  tnch  salaries  and  penmie  m^b 
Treasury  may  appoint ;  and  all  acts,  nutttt^ 
and  things  which  the  Tribunal  or  the  #«4g<i 
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tliereof,  are  by  any  of  the  provisions  of  this 
Aet  reqaired  or  authorized  to  do  or  execute 
may  be  done  and  executed  by  any  two  of  them : 
and  every  Judge  appointed  under  this  Act, 
diall  hold  his  office  during  good  behaviour: 
and  no  Judge  of  the  Land  Tribunal,  during 


stitute  and  enter  in  a  book  or  books  for  that 
purpose,  the  person  who  is  to  appear  as  and  be 
the  new  owner ;  and  the  new  entry  shall  be  in 
such  form  as  the  Tribunal  may  direct;  and 
shall,  without  any  deed  or  other  assurance, 
sujice  to  vest  in  the  person  so  snbstituted  the 


his  continuance  in  office,  shall  practice  as  a  |  land  to  which  it  shall  relate,  for  aU  the  estate 
barrister-at-law,  solicitor  or  attorney,  or  be  and  interest  in  respect  of  which  the  prior 
capable  of  being  elected  or  of  sitting  as  a  mem- ;  owner  appeared  entered  as  such  in  the  books 
ber  of  the  House  of  Commons.  |  of  the  Tribunal ;  but  without  prejudice  to  any 

The  owner  of  any  land  in  Ireland  may  apply  j  other  estate,  interest  or  incumbrance  previously 
to  the  Land  Tribunal,  to  have  such  land  entered,  or  to  any  lease  previously  executed 
brought  under  the  operation  of  this  Act;  and  and  deposited  as  by  this  Act  provided,  or  to 
if  it  appear  expedient  to  bring  the  land,  or  any  j  any  debenture  under  this  Act ;  s.  4. 
part  of  it,  under  this  Act  the  Tribunal  shall  At  any  time  after  any  land  may  have  been 
direct  notice  to  be  given  to  such  persons  and  |  brought  under  the  operation  of  this  Act,^  the 
in  such  manner  as  it  may  deem  fit ;  and  shall  |  Land  Tribunal,  if  it  deem  it  expedient  and  just, 
investigate  the  title  to  the  land,  and  its  existing  upon  the  application  of  the  owner  for  the  time 
state  and  circumstances ;  and  shall  hear  all  |  being  of  such  land,  may  charge  the  same  by 
parties  interested,  and,  thereupon,  if  it  appear  |  means  of  debentures,  in  the  form  contained  ra 
expedient  and  just  to  bring  the  land  or  any  the  Schedule  to  this  Act,  with  such  sum  or 
part  of  it  under  this  Act,  the  Tribunal  shall  sums  of  money,  bearing  interest  at  such  rate  or 
so  declare ;  s.  1.  ■  rates,  or  not  bearing  interest,  and  payable  or 

After  any  land  shall  have  been  brought  under  redeemable  at  such  time  or  times  not  eiceedmg 
the  operation  of  this  Act,  no  subsequent  deed !  ten  vears  from  the  date  and  making  thereof,  as 
or  act  shall  have  the  effect  of  creating  any  in-  |  to  the  Tribunal  may  seem  fit;  s.  5. 
cnmbrance  thereon,  save  by  a  debenture  under       Priority  and  negotiability  of  land  debentures 
this  Act;  nor  shall  any  such  subsequent  deed  j  provided  for ;  s.  6.        . 
or  act  have  the  effect  of  creating,  out  of  an       Provisions  for  punctual  payment  of  land  de- 
estate  in  such  land,  any  new  or  less  estate :  bentures ;  s.  7.  i  ^ 
but  this  provision  shall  not  prevent  the  trans- ,     Provision  for  the  payment  of  the  owners 
fer,  descent,  or  vesting  of  any  incumbrance,  or  judgment  debts  ;  s.  8. 

of  the  entire  of  any  estate,  or  the  merger  or  en- '  The  jurisdiction  of  the  Incumbered  Estates 
largement  of  any  estate ;  and  nothing  herein  |  Court  transferred  to  Land  Tribunal  on  Ist  Jan, 
contained  shall  prevent  any  person,  who  is   1864;  s.  10. 

entered  as  hereinafter-mentioned  by  the  Land  '  The  general  powers  of  the  Land  Tribunal  are 
Tribunal  as  the  owner  of  any  land,  from  de- '  stated  in  s.  11. 
mising  or  granting  by  way  of  lease  such  land, 
or  any  part  of  it,  or  any  easement  therein; 
provided  that  one  part  of  the  lease,  executed  by 
lessor  and  lessee  in  the  presence  of  an  attesting 
witness,  shall  be  deposited  with  the  tribunal,  in 
such  place  and  manner  as  it  shall  from  time  to 
time  appoint ;  s.  2. 

At  any  time,  and  from  time  to  time,  after  any 
land  shall  have  been  brought  under  the  opera- 
tion of  this  Act,  the  Land  Tribunal,  upon  the 
application  of  the  owner  for  the  time  being, 
and  after  a  full  investigation  of  title,  shall  be 


COSTS  ON  PARLIAMENTARY 
ELECTION  PETITIONS. 


In  Mr.  Warren  s  excellent  work  on  the 
Law  and  Practice  of  Election  Committees, 
we  find  two  chapters  of  great  imporuncc 
on  the  costs  and  expenses  relating  to  pe- 
titions to  Parliament  in  election  cases.     In 

,.  „ „^ , order  that  intending  petitioners  may  duly 

at  liberty  to  make  an  order  declaring  all  ex-  consider  the  nature  and  extent  of  the  pecu- 
isting  esutes  and  interests  in  the  land  and  all  niary  liabilities  which  they  may  incur,  Mr. 
incumbrances  thereon ;  and  shall  cause  such '  Warren  states  the  several  cases  in  which 


order  to  be  entered  in  the  books  of  the  Tri- 
bunal, in  such  manner  as  it  may  think  fit;  and 
every  such  entry  shall,  as  regards  any  estate, 
interest,  or  incumbrance  appearing  thereon  be 
conclusive  evidence  against  all  persons  whom- 
soever; s.  3. 

If  any  person  who  is  entered  by  the  .Land 
Tribunal  as  owner,  either  solely  or  together 
wfth  any  other  person,  of  any  land,  shall  desire 
to  transfer  his  estate  therein,  or  if  by  descent, 
dnrise,  bankmptcy,  insolvency,  sale,  contract, 
or  otherwise,  any  person  shall  become  entitled 
to  the  estate,  or  to  a  transfer  of  the  estate,  in 
vespect  whereof  another  person  is  so  entered  as 
o^mer,  the  Tribunal,  upon  the  application  of 
any  such  owner  or  penon  entitled,  may  sub- 


costs  become  payable.    He  observes,  in  the 
15th  chapter,  that — 

"  It  is  possible,  as  already  intimated,  that 
no  costs  at  all  may  become  payable:  that  is, 
none  may  have  been  incurred  by  any  one  in* 
tended  to  have  been  assailed*  If,  however,  this 
be  otherwise,  it  may  be  in  one  of  the  fdiowiog 
■even  eases  :-* 

"  First.  At  any  time  after  presenting  the  oc- 
tition,  it  may  be  withdrawn,  by  notice  under 
the  hand  of  the  petitioner  or  his  agent,  to  the 
Speaker,  to  the  sitting  member  or  his  agent, 
and  also  to  any  one  wo  may  have  been  ad- 
mitted to  oppose  the  petition  :  either  or  both 


46 


Co9t$  on  FarUameiUary  Eleeium  FetUiom. 


the  latter  two  parties  becoming  then  entitled  lo  |  worthy  of  those  who  have  been  engaged  m 
Buch  coste  as  they  may  have  already  incurred,  so  great  a  venture,  and  had  eagerly  afailea 

themselves  of  the  services  of  experienced 
and  able  professional  advisers." 

Mr.  Warren  then  proceeds  to  notice 
each  of  the  seven  cases  in  which  costs  may 
be  payable.     Of  these  he  says — 

"  There  are  two  in  which  costs  may  be  ad- 
judicated upon  independently  of  a  Select  Com- 
mittee, and  before  it  is  c\'cn  appointed.  Tlie 
first  is  in  respect  of  the  salutary  section  (s.  8) 
of  the  Election  Petitions  Act,  1848,  cnabUaij 
those  who  have  presented  a  petition  to  with- 
I  draw  it,  on  giving  dne  notice  to  the  Speaker, 
sitting  member,  and  his  agents,  and  any  part^ 


and  which  will  probably  be  trifling, 

"  Secondly.  If  the  Examiner  think  fit  to 
award  costs  to  either  party,  in  respect  of  either 
making  or  resisting  objections  to  the  recogni- 
zances, they  may  be  recovered  as  in  the  other 
cases  of  costs. 

••  Thirdly.  If  the  Select  CommUtec  report  a 
petition  *  frivolous  or  vexatious'  ihofie 
opposing  it  before  the  Committee  are  there- 
upon entitled  to  recover  from  the  pei\sons,  or 
any  of  them,  who  signed  the  ))stltion,  "  the  j 
FULrL  COSTS  and  expenses  incurred  la  op 
posing  the  same.' 


"  Fourthly.  If  the  Select  Committee  report  i  admitted  to  oppose  it ;  the  petitioners  bein)( 
the  OPPOSITION  to  the  petition  to  have  been  >  then  liable  to  such  costs  and  expenses  only,  as 
'rRiyoLOU8  0RVBXA.TiouB' those  who  signed  I  may  have  been  incurred  up  to  that  time.  A 
it  are  thereupon  entitled  to  recover  the  full  ;  petitioner  should  reflect,  however,  before  pre- 
coBTS  AND  BXPBNSBS  incurred  hy  the  peti-  ;  senting  his  petition,  how  soon  serious  expenses 
tioners,  from  '  the  party  or  parties  with  respect  j  begin  to  be  incurred  by  his  opponents,  and 
to  whom  such  report  is  made.'  ^    -  -.         *• 


**  Fifthly.  Though  no  party  appear  to  oppose 
the  petition,  if  the  Committee  report  the  Elec- 
tion, or  Return,  or  the  omission  or  insufficiency 
of  a  return,  'vexatious  or  corrupt,'  those 
who  had  signed  the  petition  are  thereupon  en- 
titled to  recover  the  full  costs  and  ex- 
PEK8BB  incurred  by  them,  from  the  sitting 
member,  if  any, — unless  they  have  given  due 
notice  of  their  intention  not  to  defend  the  elec- 
tion or  return, — or  from  those  admitted  to  op- 
pose it 

"Sixthly.  If  the  Select  Committee  be  of 
opinion  that  any  ground  of  objection  to  a  voter, 


which  ought  to  be  stopped  at  the  earliest  prac- 
ticabh  moment. 

"  The  second  case  in  which  coits  may  thtt« 
early  become  payable,  is  under  the  I5th  sec- 
tion, enabling  the  examiner  of  recognisances 
to  award  costs  to  be  paid  by  either  party  to  the 
other,  in  respect  of  objections  to  the  recogni- 
sances. This  is  a  useful  check  upon  ground- 
less and  pertinacious  technical  objections  of- 
fered at  that  early  stage  of  the  proceedings. 

*'  The  costs  in  both  the  above  cases  are  to  be 
taxed,  and  recovered,  in  the  mode  which  will 
presently  be  pohited  out. 

**  The  next  tifro  cases  in  which  costs  may  be- 
come payable,  are  those  under  the  89th  and 
90th  sections,  of  petitioners,  or  their  opponents 


stated  in  the  list  of  those  intended  to  be  ob- ^ 

jected  to,  was  '  frivolous  or  vexatious,'  ,  frivolously  or  vbxatioubly  prosccoting, 
thev  are  to  report  it  to  the  House,  together  or  opposing,  a  petition, 
with  their  opinion  on  the  other  matters  relating  '    ' 


to  the  petition ;  and  the  opposite  party  shall 
thereupon  become  entitled  to  recover  from  any 
party  o»  whose  behalf  any  such  objection  was 
maoe,  the  full  costs  and  expenses  mcurred  by 
reason  of  such  frivolous  or  vexatious  objection. 

**  StoetUhly.  If  either  party  make  any  spe- 
cific  allegation,  with  regard  to  the  conaoct  of 
the  other  party,  or  his  agents,  bringing  in  sup- 
port of  it  either  no  evidence,  or  such  that  the 
Committee  is  of  opinion  that  the  allegation  was 
made  without  any  '  reasonable  or  proba.- 
BLB  ground,'  the  Committee  may  make  such 
ORDERS  as  they  think  fit  for  the  payment  to 
the  other  party,  by  those  making  such  un- 
founded allegation,  of  all  costs  and  ex- 
pbnsbs  incurred  by  reason  of  it." 

Then,  in  the  27th  chapter,  the  learned 
oonnsel  remarks  that  the  preceding  rules 
shoald  be  carefully  considered,  for  ot  those 
who  have  voluntarily  entered  into  such 
liabilities,  "repentance  is  too  late  ;**  and  be 
justly  adds,  "  that  it  would  be  equally  un- 
reasonable and  scandalous  to  meet  just 
claims  in  a  captions  and  paltry  spirit,  un- 


"This  is  a  matter,  as  has  been  already  inti- 
mated, of  pure  discretion  with  the  committee, 
governed  by  a  consideration  of  the  whole  acts 
and  conduct  of  the  parties.  Committees  have 
not  frequently  to  exercise  these  powers,  doubt- 
less from  the  very  fear  inspired  by  the  exist- 
ence of  these  powers.  If  a  committee  see  that 
a  petition,  or  the  opposition  to  it,  must  hare 
had  its  inception  in  mere  wantonness,  or  such 
gross  negligence  in  ascertaining  facts,  as  the 
result  shows  is  imputable  to  the  prosecutors  or 
opponents  of  a  petition,  they  cannot  comphun 
of  the  exercise  of  those  powers.  There  may^ 
however,  be  another  reason  why  comparatively 
so  few  recorded  instances  exist,  of  committees 
inflicting  costs—namely,  the  amicable  arrange- 
ments come  to  between  the  parties,  as  soon  ts 
they  conceive  themselves  to  have  ascertained 
the  temper  of  the  committee,  and  their  view  of 
one  or  two  points  on  which  the  principal  reli- 
ance had  been  placed.  Petitioners  and  oppo- 
nents are  generally  glad  to  escape  from  a  pe- 
rilous position  as  soon  as  possiole,  and  with- 
out indulging  an  exacting  spirit.  Where* 
however,  a  petition  is  carried  on  to  its  dose, 
the  party  considering  himself  entitied  to  costs 
under  these  sections,  makes  an  application  to 
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the  committee^  usually  immediately  after  the 
resolutions  have  heen  announced  declarinf]^  the 
fate  of  the  petition.  The  question  generally 
turns  upon  the  knowledge  which  the  petitioner 
or  his  opponent  had,  or  might  have  had,  of  the 
position  of  the  facts  at  tlie  earliest  stage  of 
the  proceedings.  Now  that  the  parties  them- 
selves are  compellahle  to  be  examined,  more 
light  can  be  thrown  on  these  than  has  been 
hitherto  admissible.  If  a  charge  be  made 
against  the  sitting  member  personally,  as  well 
as  by  bis  agents,  he  is  justified  in  resisting  it 
on  to  the  point  of  exonerating  himself,  however 
clear  the  case  may  be  against  his  agents.  If 
he  withdraw  at  that  point,  he  will  not  be  liable 
to  costs  for  a  frivolous  or  vexatious  opposition. 
The  Cheltenham  CommiUee  [a.d.  18lS]  held, 
that,  '  in  order  to  make  the  sitting  member 
liable  for  costs,  there  must  be  clear  proof  of 
knowledge,  on  his  part,  of  the  circumstances 
of  bribery  imputed  to  him  and  his  agents. 
'  It  there  apjpeared,'  said  the  chairman, '  that 
the  counsel  for  the  sitting  member  had  taken 
the  first  feasible  opportunity  of  withdrawing 
from  the  contest ;  and  therefore  it  would  be 
very  hard,  under  these  circumstances,  to  visit 
him  with  costs.' 

''The  next  case  is  that  under  the  91st  sec- 
tion, where  an  election  or  return,  or  the  omis- 
sion to  make  a  return,  or  the  making  an  insuf- 
ficient one,  is  reported  to  have  been  vexatious, 
or  corrupt.  If,  for  instance,  a  candidate, 
knowing  himself  to  have  been  ineligible  on 
any  ground,  or  to  have  obtained  his  election 
by  any  ill^(al  means,  when  it  is  impeached  de- 
cline to  defend  it,  and  yet  give  no  due  notice 
of  the  fiact  to  the  Speaker,  the  parties«  and  all 
concerned,  whereby  costs  are  incurred  in  set- 
ting aside  his  election,  he,  and  any  elector  ad- 
mitted to  oppose  the  petition*  will  be  held 
guilty  of  vexatious,  if  not  corrupt  conduct, 
and  liable  to  the  full  costs  and  expenses  occa- 
sioned by  their  misconduct. 

"  The  next  case  is  that  provided  for  by  the 
92nd  section,  protecting  voters  from  frivolous 
or  vexatious  objections  to  their  votes,  and 
rendering  it  indispensable  on  the  part  of  those 
meditating  a  scrutiny,  to  make  such  proposed 
objection  the  subject  oC  serious  consideration ; 
for  the  full  costs  and  expanses  to  which  they 
expose  any  such  voter»  he  is  entitled  to  recover 
from '  the  party  on  whosb  bsbalf  such  ob- 
jections were  made.' 

"Attention  may  here  be  called  to  the  second 
of  the  narliamentary  resolutioiis  which  requires 
costs  oemanded  by  either  party  in  any  parti- 
cular case,  to  be  made  imme^tely  after  the 
decision  in  that  particular  case.'  By  this 
means  the  committee  are  enabled  equitably  to 
dedde  that  question  while  all  the  facts  are 
fresh  in  their  mind,  which  show  whether  there 
was  sufficient  doubt  about  either  the  law  or 
the  fact,  to  justify  challenging  a  particular  vote 
before  the  committee.  No  general  rule,  ob- 
viously, can  be  laid  down  on  this  subject. 
The  Harwich  (1st)  f^.D.  18481  refused  the 
costs  of  supporting  a  vote  objected  to  on  the 
groond  of  tne  insnmcient  value  of  the  qualify- 


ing property,  as  they  considered  the  parties 
justified  in  the  objection  under  the  circum- 
stances. A  committee,  however,  will  not  allow 
parties  to  inflict  on  voters  annoyance  and  ex- 
pense with  impunity,  where  a  little  caution  and 
exertion  might  have  proved  the  needlessness 
and  futility  of  an  objection. 

"The  last  case  is  that  at  which  the  93rd 
section  is  aimed,  and  is  one  of  great  import- 
ance, its  object  being  to  protect  one  party  and 
his  agents  from  specific  allegations  made  with 
reference  to  their  conduct,  by  their  opponents, 
when  those  allegations  are  unfounded,  and 
made  *  without  any  reasonable  or  probable 
ground.'  The  anxiety  occasioned  by  such  im- 
putations may  well  justify  no  small  exertion 
and  expenditure  to  refute  them,  and  obviate 
their  consequences,  and  committees  are  dis- 
posed to  regard  such  cases  liberally  and  be- 
nignantly.  Wantonly  to  impugn  a  member's 
qualification,  or  to  impute  to  him  and  his 
agents  bribery  or  corruption,  or  malpractice  of 
any  kind,  entails  on  them  the  absolute  neces- 
sity of  vigilance,  from  the  first,  in  their  own 
defence ;  and  it  would  be  highly  unjust  to  fix 
them  with  the  expense  of  doing  so.  The 
least  reparation  that  can  be  made,  is  to  abandon 
Ruch  a  charge  at  the  earliest  moment,  and  so 
escape  pro  tanto  from  the  pecuniary  conse- 
quences of  improvident  imputation." 


LAW  OP  ATTORNEYS. 


COSTS  OF    A  SOLICITOR  BEING    PETITIONr. 
INQ  CAEDITOR. 

A  PETITIONING  creditor,  who  had  acted 
as  his  own  solicitor  in  suing  out  the  fiat, 
upon  the  taxation  of  his  bill  of  costs,  pay- 
able under  the  114th  section  of  the  Bank- 
rupt Law  Consolidation  Act,  1849,  was 
only  allowed  costs  out  of  pocket,  treatbg 
him  as  a  trustee*  An  appeal  from  the  de- 
cision of  Mr.  Commissioner  Fonblanque 
was  made  to  Lord  Justice  Knight  Bruce 
(then  Vice-chancellor),  whose  judgment 
was  as  follows  :— 

*'  I  have  heard  nothing  against  the  propriety 
of  the  fiat,  or  of  the  conduct  of  the  petitioner. 
Had  any  such  well-founded  objection  been 
made,  it  might  perhaps  have  had  some  weight. 
If  I  were  at  liberty  to  decide  the  case,  without 
reference  to  what  has  been  the  course  of  prac- 
tice, I  should  consider  that  the  analogy  of  an 
attorney  suing  in  his  own  right,  and  acting  for 
himself  professionally,  ought  rather  to  be  fol- 
lowed than  that  of  a  trustee.  But  if  there  is  a 
contrary  practice,  as  to  which  the .  Registrar 
will  inquire,  I  will  not  act  in  contradiction  to 
it." 

The  appeal  was  ultimately  allowed.  Bxparte 
ChamdeHayne,  In  re  West,  4  De  G.  &  S.  17. 


IViMly  Tbtm  BmmmMtUm.^N9i0$  of  the  Week. 


TRINmr  TERM  EXAMINATION. 


The  Examiners  appointed  for  the  Examina- 
tion of  persons  applying  to  be  admitted  Attor- 
neys, haye  fixed  Friday,  the  3rd  June,  at 
half-past  nine  in  the  forenoon,  at  the  HaU  of 
the  Incorporated  Law  Socie^,  in  Chancery 
Lane,  to  take  the  Examination. 

The  articles  of  clerkship  and  assignment, 
if  any,  with  answers  to  the  questions  as .  to 
due  service,  according  to  the  regulations  ap- 
proved by  the  Judges,  must  be  left  on  or  be- 
fore Monday,  the  30tA  instant,  at  the  office  of 
the  Law  Society. 

Where  the  articles  have  not  expired,  but  will 
expire  during  the  Term,  the  Canaidate  may  be 
examined  conditionally,  but  the  articles  must 
be  left  within  the  first  seven  days  of  Term,  and 
answers  up  to  that  time.  If  part  of  the  Term 
has  been  served  with  a  Barrister,  Special 
Pleader,  or  London  Agent,  Answers  to  the 
Questions  must  be  obtained  from  them,  as  to 
the  time  served  with  each  respectively. 

A  paper  of  questions  wiU  be  delivered  to  each 
Candidate,  containing  questions  to  be  answered 
in  writing,  classed  under  the  several  heads  of 
— 1.  Preliminary.  2.  Common  and  Statute 
Law,  and  Practice  of  the  Courts.  3.  Convey- 
ancing. 4.  Equity,  and  Practice  of  the  Courts. 
6.  Bankruptcy,  and  Practice  of  the  Courts. 
6.  Criminsd  Iaw,  and  Proceedings  before  Jus- 
tices of  the  Peace. 

Each  Candidate  is  required  to  answer  all  the 
Preliminary  Questions  (No.  1) ;  and  it  is  ex- 
pected that  he  should  answer  in  three  or  more 
of  the  other  heads  of  inquiry.  Common  Law 
and  Equity  being  two  thereof. 

Under  the  new  Rules  of  Hilary  Term, 
1853,  which  will  come  into  operation  on  the 
first  day  of  Trinity  Term,  it  is  provided  that 
every  person  who  shall  have  given  notices  of 
examination  and  admission,  and  "who  shall 
not  have  attended  to  be  examined,  or  not  have 
passed  the  examination,  or  not  have  been  ad- 
mitted, may  within  one  week  after  the  end  of 
the  Term  for  which  such  notices  were  given, 
renew  the  Notices  for  Examination  or  Admis- 
mon  for  the  then  next  ensuing  Term,  and  so  from 
time  to  time  as  he  shall  think  proper ;"  but  shall 
Bot  be  admitted  until  the  last  day  of  the  Term, 
unless  otherwise  ordered.* 


have  given  their  attention  to  these  vahjjKW 
may  have  the  advantage  of  answeriox  sudi 
questions,  and  having  the  correctness  of  their 
answers  in  those  departments  taken  intoccn- 
sideration  in  summing  up  the  merit  of  thfir 
general  examination. 


NOTES  OF  THE  WEEK. 

CBRTIFICATB   DUTY   BBPBAL. 

We  have  elsewhere  noticed  this  subject  (p. 
39,  ante),  and  have  only  here  to  add,  that  it  li 
still  of  the  greatest  importance  that  the  Attor- 
neys and  Solicitors  botn  in  town  and  conntrj, 
and  as  well  in  Ireland  and  Scotland  as  u 
England  and  Wales,  should  continue  their  ex- 
ertions to  convince  their  representatives  of  the 
justice  of  their  claim  to  relief,  and  to  induce 
them  to  attend  the  House  when  the  resolu- 
tions relating  to  the  Stamp  Duties  are  brought 
forward. 

We  observe  that  several  more  petitions  from 
Articled  Clerks  have  been  presented  againit 
the  reduction  of  the  Duty  on  Articles.  The 
motion  on  that  subject  will  come  on  first,  and 
the^  should  ask  the  members  who  presented 
their  petitions  to  explain  to  the  House  fully 
and  clearly  the  inexpediency  of  diminishing  the 
Stamp  on  the  Articles.  Thus,  a  larger  sum 
may  be  applied  in  reducing  the  Annual  Tai, 
ana,  with  no  great  amount  more,  abolishing  it 
altogether. 

COMMIBBIONBBS  rOR  INOUIRING   INTO  COB- 
BUPT   PRACTICBS   AT   ELBCTIONB* 

The  Queen  has  been  pleased  to  appobt 
Frederick  William  Slade,  Esq.,  Thomas  Chis- 
holm  Anstey,  Esq.,  and  fhomas  Borrow 
Burcham,  Esq.,  to  be  Commissioners  for  ths 
purpose  of  making  inquiry  into  the  existence 
of  corrupt  practices  at  the  last  election,  and  ii 
previous  elections  for  the  city  of  Canterhmry. 

The  Queen  has  also  been  pleased  to  appoint 
Frederic  Solly  Flood,  Esq,,  John  Deedes, 
Esq.,  and  William  Baliol  Brett,  Esq.,  to  be 
Commissioners  for  the  purpose  of  making  in- 
quiry into  the  existence*  of  corrupt  practices  at 
Uie  last  election,  and  at  previous  elections  for 
the  borough  of  Kinyston-vpon^HuU,  —  From 
the  London  Gazette  of  13th  May. 


The  Examiners,  with  the  sanction  of  the 
Judges,  will,  in  and  after  Michaelmas  Term 
next,  require  the  candidates  to  pass  a  satis- 
lactory  examination  in  thfe  department  of  Con- 
weytmctny. 

The  Examiners  will  continue  the  practice  of 
proposing  questions  in  Bankruptcy  and  in 
Crminal  Law  and  Proceedings  brfore  the  Ma- 
gistrates, in  order  that  Candidates  who  may 


'  This  Rule  has  been  made  in  order  to  avoid 
the  practice  of  giving  double  notices. 


LAW   APPOINTMBNT. 

The  Queen  has  been  pleased  to  apfxnnt 
Sholto  James  Douglas,  Esq.,  to  be  Substitute 
Procureur  and  Advocate- General  for  the  Island 
of  Mauritius. — From  the  London  Gazette  of 
13th  May. 

LAW   APPOINTMBNTS   IN   SCOTLAND. 

Lord  Cnnninghame  has  resigned  his  seat  am 
the  Scottish  Bench,  as  one  of  the  Lords  o£  the 
Session  of  the  Inner  House,  which  be  has 
filled  since  1837,  having  been  caUed  to  the 
Bar  in  1807.     Lord  Robertson,  one  o£  tbs 


NotmqfWeA.'^a^^.  Cowrtg:  LardB  /MlicM.— lZ«flf.— F.  C.  Kmienle^.-^V.  C.  Slmari.    4S 


lorda  Ordinary  of  the  Onter  House  succeeds 
Lord  Conoinf^name,  as  one  of  the  Lords  of 
Session  of  the  Inner  House.  George  Deas, 
Esq.,  AdYocate,  called  to  the  Bar  in  1828,  and 
Soficitor-Geneial  for  Scotland  in  1851,  is  ap- 
pointed a  Lord  Ordinary  of  the  Outer  House, 
in  the  room  of  Lord  Kobertson. 


Mr.  Georflfe  Shield,  Assistant  Clerk  of  Ses* 
sion  in  Edinburgh,  is  appointed  Depute  Clerk 
of  the  Court,  in  the  room  of  Mr.  John  Hay 
resigned.  Mr.  William  Hamilton  Bell  is  ap- 
pointed Assistant  Clerk  of  the  Court  of  Ses- 
sion in  the  room  of  Mr.  Shield. — From  The 
Observer, 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS, 

AND    SHORT   NOTB8   OW    CA8X8. 


fLattii  9wnitti. 
Lee  T.  If«e.    May  5|  1853. 

MOTIOIf  TO  TAKB  8UPPLBMBNTAL  BILL  OFF 
PILK.  —  BNTFTLING  OF  NOTICB.  —  IBRB- 
CULARITT. 

T%e  Court  declined  to  hear  a  motion  by  way 
qf  appeal  from  Vice- Chancellor  Wood  to 
take  off  the  file  a  supplemental  bill  which 
had  beeen  filed  by  a  defendant  having  the 
conduct  of  the  proceedings  under  the  56th 
Order  of  April  3,  1828,  where  the  notice 
of  motion  was  not  intituled  in  such  supple- 
mental suit  as  well  as  m  the  original,  and 
although  the  other  side  were  willing  to 
waive  the  objection. 

This  was  a  motion  by  way  of  appeal  from 
Yice-ChsiiceUor  Wood  (reported  vol.  45,  p. 
481),  to  take  off  the  file  the  supplemental  bill 
in  this  administration  suit  wluch  had  been 
iOed  by  a  defendant  havini^  the  conduct  of  the 
cause  in  the  Master's  Office  under  the  56th 
order  of  April  3,  18^. 

WUkoek  and  Murray  in  support. 

Hie  LordB  Justices  said,  that  as  the  notice  of 
■otion  was  not  intituled  in  the  supplemental 
svit  as  well  as  in  the  original,  it  could  not  be 
hssrd,  although  the  other  side  were  willing  to 
waive  the  objection,  inasmuch  as  the  parties  to 
such  supplemental  bill  must  be  served  with 
Botics*  The  motion  was  therefore  directed  to 
•tend  OTcr,  with  leave  to  amend. 

RoU  and  Speed  for  the  other  side. 

ftUuUn  at  tbt  lEUimr. 
WUliams  v.  Wittiams.    May  4,  1853. 

iURISDICTION  OF  SaUITY  lUPKOVBIiBNT 
ACT.  —  MOTION  FOR  DBCRBB  UNDBR  S. 
15.---CROS8-BXAUINATION  OF  PLAINTIFF 
miDBB   8.  40. 

^MeeUum  refused  to  suspend  proceedings  at 
Chambers  for  the  cross-examination  of  a 
phkUiff  under  the  15  ^  16  Vict.  e.  86,  f. 
40^  who  had  filed  an  affidavit  in  support  qf 
o  wtoHonfor  a  decree  under  s.  15. 
This  was  an  application  to  suspend  pro- 
ceedings under  a  summons  which  had  been 
taken  out  at  Chambers  for  the  cross-examina- 
tion at  Liverpool,  b^  an  examiner  to  be  ap- 
pointed, of  the  ]^ntiff,  who  had  given  notice 
sf  BotaoB  lor  a  decree  under  the  15  &  16  Vict, 
c  S6, 8. 16«  and  had  filed  an  affidavit  in  sup- 
port. 


Shebbeare  in  support,  on  the  ground  the 
evidence  must  be  by  affidavit  or  on  special  in- 
terrogatories. 

The  Master  of  the  Rolls  said,  the  plaintiff 
miflht  be  cross-examined  bv  the  defendant 
under  s.  40,  the  provisions  of  which  were  ge- 
neral, and  refused  the  application  accordingly. 


Vfce'CtancfTlor  litit)rrri(U||f. 
Wayne  v.  Lewis,    May  6,  1853. 

JURISDICTION  OF  BaUITY  IMPROVBMBNT 
ACT. —  ORDBR  FOR  BALE  AFTBB  FORB- 
CLOSURB  DBCBBB. 

A  petition  was  refused  for  the  sale  of  an 
estate  in  a  suii  on  behalf  of  a  second  mort* 
gagee  to  redeem  the  first  and  to  foreclose 
the  subsequent  mortgages,  under  the  IS  ^ 
16  Vict,  c.  86,  s.  48,  where  a  decree  had 
been  made  for  aforchsure — the  parties  not 
consenting* 
This  was  a  petition  for  a  sale  of  the  estate 
in  this  suit  on  behalf  of  the  second  mortgages 
to  redeem  the  first  and  foreclose  the  subse- 
quent mortgages,  in  lien  of  the  decree  which 
had  been  nuuk  for  a  foreclosure,  under  the  16 
&  16  Vict,  c  86,  s.  48,  which  enacts,  that  <'  it 
shall  be  lawful  for  the  Court  in  any  suit  for 
the  foreclosure  of  the  equity  of  redemption  in 
any  mortgaged  property,  upon  the  request  of 
the  mortgagee,  or  of  any  subsequent  incum- 
brancer, or  of  the  mortgagor,  or  any  person 
claiming  under  them  respectively,  to  direct  a 
sale  of  such  property  instead  of  a  foreclosure 
of  such  equity  of  redemption,  on  such  terms 
as  the  Court  may  think  fit  to  direct,  and  if  the 
Court  shall  so  think  fit,  without  previously  de- 
termining the  priorities  of  incumbrances,  or 
giving  the  usual  or  any  time  to  redeem.*' 
Hetherington  in  support ;  T,  Stevens,  contriU 
The    Vioe-ChanceUor  said,  that  the  Court 
had  no  power  to  direct  a  sale  after  a  decree, 
without  the  consent  of  all  parties,  and  the  pe- 
tition was  accordingly  refused,  with  costs. 


Vitt'CiancsIIor  tivaxU 
Hawkins  v.  Chrdiner.    May  9,  1853. 

ASSTONMBNT  BT  DBFBNDANTS  BINCB  BILL 
FILBD. — PUTTING  IN  AN8WBR. — DISMISS- 
ING BILL. — COSTS. 

2bo  d^endamts  by  their  answer  set  out,  that 
tkty  had  OMtigned  their  interest  to  other 
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defendants  since  the  commencement  of  the 
suit.     The  plaintiff  amended  his  bill,  intro- 
ducing  such  assignment,  and  then  moved  to 
dismiss  as  against  them.     The  motion  was 
granted,  and  without  costs,  the  defendants 
having  put  in  such  answer^  and  not  merely 
given  notice  qfsuch  assignment. 
This  was  a  motion  to  dismiss  the  bill  against 
two  defendants,  who  had,  as  appeared  by  their 
answer,  assif^ned  their  interest  to  other  defend- 
ants since  the  commencement  of  the  suit.    The 
bill  had  been  amended  introducing  these  facts. 
Eiderton  for  the  the  plaintiff  in  support; 
^snshaw,  contrk. 

The  Vice-chancellor  said,  the  order  would 
be  made,  and  without  costs,  no  notice  having 
been  given  to  the  plaintiff  b^  the  defendants  of 
their  having  assigned  their  interest,  instead  of 
putting  in  an  answer. 


Brenan  v.  Preston.    April  28,  1853. 

BXAHINATION   OF  WITNB8SB8   IN   LONDON. 
8PKCIAL  APPOINTMSNT  OF  BXAMINBR. 

A  motion  was  granted  for  the  appointment  of 
a  barrister  to  take  the  examination  in  Lon^ 
don  of  certain  witnesses,  who  were  nu- 
merous, where  the  emamination  could  not  be 
taken  in  the  ordinary  course  until  June  I, 
and  the  cause  had  been  ordered  to  be  expe- 
dited. 
This  was  a  motion  for  the  appointment  of  a 
barrister  to  take  the  examination  of  certain 
witnesses,  who  were  numerous^  in  London, 
under  the  15  &  16  Vict.  c.  86,  s.  31,  on  the 
ground  the  examination  could  not  be  taken  iu 
the  ordinary  course  until  June  1,  and  the  cause 
had  been  ordered  to  be  expedited. 

Rolt  and  J,  V.  Prior  in  support ;  FoUett, 
€0ntr^. 

The  Vice-ChanceUor  made  the  order,  under 
the  circumstances,  as  asked. 


Court  oC  eaueen'nf  Stncl). 

Begina  v.  Corbelt  and  another.    April  27, 
1853. 

COPYHOLDS  DEVISED  ON  TRUSTS  FOR  SALE. 
— CONDITIONAL  SURRENDER.  —  MANDA- 
MUS.— DEMURRER  TO   RETURN. 

Copyholds  were  devised  to  trustees  on  trust 
for  sale,  vnth  a  proviso  to  G.  R.,  one  of 
the  executors,  for  leave  to  purchase.  No 
sale  took  place,  and  G.  R.  was  admitted  to 
the  copyholds  to  hold  to  the  trusts  of  the 
will,  and  a  full  fine  was  duly  paid.  Part 
of  the  property  was  afterwards  conveyed 
to  G.  R.  by  bargain  and  sale  from  the 
other  executors  freed  and  discharged  from 
the  trusts  of  the  will,  and  this  deed  was 
enrolled  with  the  steward.  G.  R.  then 
claimed,  before  admission  thereunder,  to 
surrender  conditionally  to  the  use  of  the 
other  executors  for  securing  a  certain  prin- 
cipal sum  and  interest,  ana  on  the  refusal 
of  the  steward  a  mandamus  on  the  lord 


and  steward  to  take  such  surrender  teas 
obtained.  On  demurrer  to  a  return  tkertto 
judgment  for  defendant*. 

William  Row,  a  copyhold  tenant  of  the 
manor  of  Thorpe  Hall,  huffolk,  by  his  ^ 
dated  in  1 840,  after  a  devise  of  his  freeholds 
to  his  executors  and  their  heirs,  upon  traits 
for  sade,  authorised  his  executors  (George  Rov 
being  one)  to  sell  his  copyholds  and  convey 
to  the  purchasers;  adding  a  proviso,  that  if 
George  Row  should  wish  to  pwirchase  any  of 
the  freeholds  or  copyholds  by  valuation,  be 
might  do  so,  although  an  executor,  and  that  ia 
such  case  the  other  executors  should  convey, 
release,  bargain,  and  sell*  or  otherwise  aasuTe 
the  freeholds  or  copyholds  so  purchased,  to 
the  said  George  Row,  his  heirs  or  assigns,  or 
as  he  or  they  should  direct.  The  testator  died 
in  1845,  and  in  1846,  no  sale  having  taken 

Elace,  George  Row  was  admitted  to  the  copy- 
olds,  "  to  hold  the  same  to  the  said  Geoige 
Row  for  the  intents  and  purposes  declared 
thereof  by  the  said  will  of  the  said  William 
Row,  and  with,  under  and  subject  to  the  i 
powers,  provisoes,  directions,  and  dedaratioDs 
m  the  said  will  contained,  of  and  concerning  i 
the  same,"  and  on  this  admission  a  full  fine  was 
paid.  In  1851,  the  copyholds  were  offered  for 
sale  by  the  executors,  but  not  sold;  and 
George  Row  subsequently  agreed  widi  the 
other  executors  for  the  purchase  of  part  of  the 
copyholds  by  valuation;  and  by  indenture, 
dated  10th  April,  1852,  it  was  expressed  that 
the  other  executors  did  "  bargain  and  sell,  re- 
mise and  release,"  those  copyholds  unto  and 
to  the  use  of  the  said  George  Row,  his  hein 
and  assigns  for  ever,  at  the  will  of  the  lord, 
and  freed  and  discharged  from  the  trusts  of 
the  will.  This  bargain  and  sale  was  presented 
to  the  steward  and  enrolled,  and  George  Row, 
before  taking  admission  under  the  bargain  and 
sale,  required  the  steward  to  take  a  condi- 
tional surrender  from  him  to  the  use  of  the 
other  executors  and  their  heirs,  for  securing  a 
certain  principal  sum  and  interest.  This  sur- 
render the  steward  refused  to  take  before  ad- 
mission under  the  bargain  and  sale,  where- 
upon George  Row  applied  for  and  obtained  a 
mandamus  against  the  lord  and  steward  to 
take  such  surrender.  A  return  was  made  to 
the  mandamus,  to  which  there  was  a  de- 
murrer. 

Henry  Mills  for  the  prosecutor ;  Bouse  for 
the  defendants. 

The  Court  held,  that  the  tenancy  of  George 
Row  ceased  on  the  execution  of  the  bargain 
and  sale  exercising  the  power  given  by  the 
will,  and  that  the  lord  and  steward  were  not 
bound  to  accept  a  surrender  from  George  Row 
before  an  admission  under  the  bargain  and 
sale. 

Judgment  for  defendants. 


Common  9lttut. 
Bamsden  and  another  ▼.  Skipp.    May  6, 1853. 

COMMON  LAW  PROCEDURE  ACT. — CHANCING 
y  BNU  B. — PRACTICE. 
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A  mfe  ifrat  made  absolute  to  rescind  a  Judge's 
wdtr  changing  the  venue  which  had  been 
obtaimed  m>on  the  common  afidavit,  brfore 
plea,  and  held,  that  such  order  should  be 
obtaiued  on  the  special  cireumatances  of  the 
ease  mndar  the  44M  order  of  Hilary  Term, 
1853,  aud  after  issue  joined. 
This  was  a  rule  nisi  to  set  aside  the  order  of 
Mr.  Baron  Piatt  at  Chambers,  changini;  the 
veniie  in  this  action  for  g^oods  sold  and  de- 
livered from  London  to  Gioacestershire,  npon 
tbe  common  affidavit  and  before  plea. 

Aiherton  showed  canee,  citing  the  18th  order 
of  Hilary  Term  last.' 
BaU  in  snpport. 

The  Conrt  said,  that  tinder  the  new  rules  an 
order  mast  be  obtained  on  the  special  circum- 
stances of  the  case,  and  therefore  after  issne 
joined,  and  the  rule  was  accordingly  made  ab- 
Bolnte. 


Catttt  at  ePjrcftrqucr. 
Pearson  ▼.  Beck,    June  9, 1852;  Feb.  12, 1353. 

TITHBS. — TICAR   AND   LAY  RSCTOR.  —  EX- 
EMPTION BY  NOV- PAYMENT. 

Cirevmstances  under  which  the  vicar  was  held 
entitled  to  hay  tithes  of  a  parish  byendow^ 
ment. 

This  was  a  rule  nisi  for  a  new  trial  of  this 
action  of  debt  by  order  of  the  Court  of  Chan- 
cery, to  determine  whether  the  plaintiff^  as 
vicar  of  the  parish  of  Prestbury,  Cheshire,  was 
CDtltled  to  bay  tithe  in  the  four  townships  in- 
cluded therein.  On  the  trial  before  Williams, 
Jm  at  the  Spring  Assizes  at  Chester  the  plain- 
tifi*  obtained  a  verdict. 

Whitehurst,  Welsby,  and  Davison  showed 
cause  against  the  rule,  which  was  supported 
by  Evans  and  Beavan, 

Cur,  ad.  vulL 

Mr.  Baron  Alderson—"  We  think  that  this 
rule  should  be  discharged.  AVe  expressed  our 
opinion  at  the  time  of  tlie  argument  that  there 
was  no  ground  for  a  new  trial  on  the  improper 
reception  of  evidence.  That  which  was  re- 
ceived was  clearly  applicable  to  one  of  the  two 
questions  left  to  the  jury,  viz.,  to  the  question 
of  total  exemption  by  reason  of  non-payment. 
The  claim  before  the  Tithe  Commissioners, 
which  was  tbe  evidence  objected  to  and  re- 
ceived, did  not  allude  to  this  total  exemption. 
That  was  some,  but  the  very  slightest  evidence 
no  doubt  that  such  an  exemption  was  ill-sus- 
tained. The  learned  Judge  received  it,  but  stat- 
ed to  the  jury  that  it  was  almost  of  no  weight 
We  think  he  was  right  in  receiving  it,  and  we 
agree  with  him  in  the  direction  he  gave  upon 
it.  The  other  question  is  as  to  the  misdirection, 
and  it  is  said  that  there  was  nothing  to  leave 
to  the  jury  respecting  the  right  to  the  tithe 
bay  ia  the  township  of  Siddington,  and  that  in 
leaving  it  to  them  the  learned  Judge  misdi- 

'  Which  provides  that  "  no  venue  shall  be 
chanpfed  without  a  special  order  of  the  Court 
or  a  Judge,  unless  by  consent  of  the  parties." 


rected  them.  Now  if  the  premises  be  tme, 
no  doubt  the  conclusion  follows,  but  the  pre- 
mises are  not  true.  We  think  that  there  is 
evidence,  and  quite  sufficient  evidence,  to  jus- 
tify the  verdict  in  this  case.  If  the  case  be 
divided  into  its  two  proper  branches,  we  think 
this  will  abundantly  appear ;  it  is  by  mixing 
up  the  two  qnestions  together,  which  ought  to 
be  kept  distinct,  that  the  confusion  which 
alone  prodnces  the  difficulty  arises.  This  is 
a  claim  by  a  vicar  for  vicarial  tithes.  Now 
his  right  to  tithes  is  derived  out  of  the  ex- 
tent of  his  endowment  by  the  rector,  to  whom 
all  the  tithes,  including  those  now  in  question, 
do  of  right  belong.     That,  however,  is  only  a 

auestioB  really  between  him  and  the  rector, 
le  parishioners  in  this  part  of  the  case  are 
merely  setting  up  the  jus  tertii.  This  they 
may  no  doubt  do,  but  still  the  question  ought 
to  be  decided,  if  justly,  as  if  it  were  tried 
between  the  rector  ana  the  vicar.  Let  us 
then  so  try  it,  and  examine  all  the  evidence, 
as  if  we  were  trying  the  question  in  dis- 
pute between  the  rector  and  the  vicar  as  to 
these  tithes.  No  endowment  is  produced.  If 
such  an  endowment  were  produced  this  part  of 
the  case  would  be  at  an  end.  Non-payment  of 
tithes  would  then  have  no  place  in  such  a 
question, — for  the  non*perception  of  tithe  is  in 
all  these  cases  only  evidence  as  to  the  extent  of 
endowment  by  the  rector,  and  if  you  have  that 
in  writing  such  evidence  becomes  immaterial. 
Now  what  ishere  the  evidence  of  the  endowment? 
In  the  first  place  there  is  a  regular  series  of 
terriers,  beginning  in  the  year  1534,  and  going 
down  to  1789 ;  these  are  not  one  or  two  at  long 
intervals,  but  numerous  and  continuous,  lliey 
are  nearly  uniform,  they  all  state  that  the  vicar 
has  the  tithe  of  corn  and  hay  within  the  four 
townships  of  Titherington,  Fallibrorae,  Upton, 
and  Siddington,  within  tbe  parish  of  rrest- 
bury,  and  not  within  the  other  townships  of 
that  parish.  Within  the  parish,  the  rector, 
who  is  a  layman,  appoints  one  churchwarden, 
and  his  churchwarden  has  signed  several  of 
these  terriers.  The  actual  acting  agent  of  the 
lay  rector  also  signs  some  of  them.  The  ad- 
mitted fact  is,  that  the  lay  rector  has  not  taken 
tithe  hay  in  any  of  these  four  townships.  The 
vicar  has  taken  corn  tithe  uniformly  and  with- 
out dispute.  He  has  taken  some  nay  tithe  in 
each  of  the  three  first  townships,  and  as  to 
Siddington  he  has  claimed.  Now,  as  to  this 
claim,  there  was  a  parish  meeting  called  30 
years  ago ;  the  parishioners  disputed  the 
vicar's  right.  Now  this,  it  is  to  be  observed, 
was  before  Lord  Tenterden's  Act  was  passed  ; 
the  dispute  must,  therefore,  have  had  no  rela- 
tion at  all  to  exemption  but  only  to  endow- 
ment, for  exemption,  as  it  is  now  set  up,  did 
not  then  exist  at  all.  As  to  this  claim,  then, 
there  is  contradictory  evidence.  All  the  par- 
ties agree  that  payments  were  made,  some  no 
doubt  say  conditionally  only,'  on  their  taking 
the  opinion  of  Sir  Wm.  David  Evans,  as  to  the 
Wear's  right  to  tilhe,  and  that  after  the  opinion 
was  given  they  paid  to  him  no  more.  One 
whom  the  learned  Judge  calls  a  most  respect. 
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able  and  trastwortbv  witnees,  and  whom  the 
jury  believed  stated  that  be  pud  uncondition- 
ally, and  ever  after  this  supposed  opinion  of 
Sir  Willism  David  Evans,  which  we  are  to 
take  almost  on  trust,  for  we  have  neither  the 
case  produced,  nor  have  we  any  knowledge  of 
the  facts  stated  to  him.  We  still  find  no  claim 
or  receipt  of  hay  tithe  in  Siddington  by  the 
lay  rector  at  all.  Now,  on  the  question  of  en- 
dowmsnt,  if  a  jury  were  asked  whether  they 
thought  that  the  rector  had  endowed  the  vicar 
with  tithe  hay  in  Siddington,  as  well  as  in  the 
three  other  townships  named  in  the  different 
terriers,  the  parishioners  being  ready  and  will- 
ing to  pay  to  the  one  or  the  other  according  to 
the  verdict,  which  is  the  true  view  of  the  case, 
must  not  every  one  acknowledge  not  only  that 
there  is  evidence,  bat  that  the  evidence  neatly 
preponderates  in  favour  of  the  hay  tithe  be- 
£>nging  to  the  vicar  and  not  to  the  rector,  and 
if  so  there  is  a  sufficient  endowment  in  this 
case ;  but  it  is  enough  that  there  is  some  evi- 
dence on  this  issue  (this  issue  being  no 
doubt  on  the  vicar)  for  the  iury  to  find  it. 
We  come  now  to  the  second  branch  of  the 
case,  which  it  is  desirable  to  keep  distinct  from 
the  first.  We  are  now  presuming  that  the  en- 
dowment was  made  out.  Here  the  issue  is  on 
the  defendants,  they  are  to  make  out  an  ex- 
emption by  non-payment  of  hay  tithe  for  60 
years,  not  by  a  modus  but  by  non-payment. 
T^is  must  be  strictly  made  out ;  it  will  not  do 
to  give  evidence  of  non-payment  for  50  years, 
and  ask  the  jury  to  infer  non-payment  for  60 
years ;  there  must  be  some  evidence  of  non- 
payment that  extends  to  or  exceeds  60  years. 
Mo  doubt  non-payment  6*2  years  ago,  and  con- 
tinued non-payment  for  40  years  past  would 
do.  There  must  be  some  actual  evidence  to 
carry  it  to  or  beyond  the  statutable  period,  it 
may  seem  strange  that  when  you  may  infer,  as 
undoubtedly  you  may,  immemorial  non-pay- 
ment from  non-payment  for  30  or  40  years,  you 
cannot  infer  a  statutable  period  which  is  less ; 
but  this  is  only  a  difficulty  on  the  surface;  if  you 
set  up  immemorial  non-payment  you  subject 
yourself  to  the  hazard  of  its  being  broken  in 
upon  by  a  payment  70  or  80  years  before,  but 
the  statutable  limitation  is  exempt  from  that, 
and  is  therefore  not  unreasonably  subjected  to 
a  stricter  proof,  as  a  statutable  limitation  roust  j 
be  proved  according  to  the  terms  of  the  statute.  I 
Now,  that  being  so,  what  is  the  proof  which 
the  defendants  must  give?  Here,  the  first 
question  as  to  the  extent  of  the  endowment  I 
being  made  out,  we  are  to  take  it  that  the  vicar 
has  been  endowed  by  the  rector  with  the  tithe  of  | 
hay,  which  of  common  right  originally  belonged 
to  the  rector.  The  parishioners  say — 'We 
are  exempt  from  this  tithe  of  hay'altogether.' 
This  properly  translated  is  an  assertion  that 
neither  the  vicar  nor  the  rector  has  ever  taken 
it,  or  had  their  right  admitted  by  the  parish- 
ioners for  60  years*  Now  try  the  evidence  by 
this  test,  and  even  admittmg  that. the  de- 
fendant's version  of  the  parish  meeting  30 
years  ago,  which  the  jury  did  not  adopt,  to  be 
correct,  we  have  payments  made  on  the  plain 
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footing  that  the  tithe  hay  waa  dot,  m  Ike  de- 
fendants contend,  to  the  rector,  m  the  pliiBtiff 
says,  to  the  vicar,  but  as  both  agrse  to  the 
Church ;  here  there  is  clear  payment  then  30 
years  ago,  and  any  exemption  from  non-pty- 
ment  for  60  years  is  actually  negatived.  That 
this  was  at  the  trial  sought  to  be  pat  on 
the  part  of  the  defendants,  as  proof  of  ex- 
emption must  have  arisen,  we  presume,  from  i 
forgetfulness  that  the  case  stated  to  Sir  W.  D. 
Evans  was  stated  at  a  time  when  no  such  qjoei- 
tion  of  exemption  from  mere  nonpaymest 
could  be  statea  at  all,  and  when  the  case  most 
virtually  have  been  this — if  not,  b  these  tcrmi 
— '  We,  the  parishioners  being  liable,  ss  we 
admit  to  pay  hay  tithes  to  the  Chorch,  uy 
we  ought  to  pay  them  to  the  rector  and  not  to 
the  vicar,  who  has  never  been  endowed  with 
them.  We  are  ready  to  pay  them  to  the  one 
to  whom  they  are  due,  and  have  paid  accord* 
^nsly>  ^or  the  present,  to  the  vicar,  subject  to 
your  decision,  whether  they  were  really  in- 
cluded within  the  endowment  made  in  his 
favour  by  the  rector.'  If  this  had  been  se 
stated  in  terms,  it  would  have  been  imposeibk 
to  set  up  this  as  evidence  of  any  total  exemp- 
tion from  the  hay  tithe.  It  was,  indeed,  some 
evidence,  and  so  we  have  stated  it,  of  the  want 
of  endowment  of  the  hay  tithe  that  Sir  W.  D. 
Evans  gave  his  opinion  under  these  circum- 
stances, which  were  stated  to  him,  which,  how- 
ever, may  have  been  very  different  from  tboee 
now  laid  before  us.  If,  indeed,  he  had  before 
him  all  the  evidence  we  have  now,  we  csnnot 
believe  that  he  would  have  arrived  at  such  a 
conclusion  upon  the  extent  of  the  vicar's  en- 
dowment. But  whether  he  did  so  is  not  very 
material ;  the  evidence  of  endowment  is,  in  oar 
judgment  almost  conclusive,  and  certainljr  it 
is  not  at  all  balanced  by  this  transaction  wnidi 
took  place  30  years  ago,  and  which  is  all  that 
can  be  said  against  it  now.  When  properly 
considered,  however,  it  is  in  our  judgment 
quite  fatal  to  the  exemption,  and  that  eren 
taking,  (which  we  ought  not  to  do,  because 
there  is  contradictory  evidence,  and  that  evi- 
dence believed  by  the  jury,)  the  defendant's  ver- 
sion of  the  case,  we  think  that  the  proof  of  the 
exemption  fails, — it  was  never  set  up  before  the 
Tithe  Commissioners  at  all,  and  probably  was 
never  thought  of  until  the  case  got  into  the 
Court  of  Chancery.  We  think,  therefore,  as 
to  Siddington,  that  the  learned  Judge  did  not 
misdirect,  and  that  the  jury  found  the  right 
verdict.  As  to  the  other  three  townships,  the 
verdict  is  confessedly  indisputable,  and  the  rule 
will  be  discharged." 

Mr.  Baron  Martin-—*'  I  would  wish  to  men- 
tion, with  respect  to  this  judgment,  that  I  con- 
sider myself  bound  by  the  authorities  as  to  the 
construction  of  Lord  Tenterden's  Act ;  but  if 
ever  the  case  occurs  in  error,  I  should  con- 
sider myself  quite  free  to  consider  this  case 
again,  because  I  am  by  no  means  satisfied 
upon  it." 

Mr.  Baron  Alderson^"  The  casea  at  present 
are  all  one  way." 
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COMMON  LAW  PLEADING. 

OPERATION    OF   THS    NEW    RULES. 

The  effect  of  the  new  Code  of  Rules  and 
Orders,*  t^eed  upon  by  the  Judges  of  the 
Common  £aw  Courts  in  Hilary  Term  last, 
and  which,  after  being  submitted  to  the 
two  Houses  of  Parliament,  came  into  ope- 
ration at  the  commencement  of  this  present 
Trinity  Term,  will  be  more  readily  and  ac- 
curately imderstood  by  a  reference  to  and 
comparison  with  the  Pleading  Rules  and 
Orders  made  under  the  Statute  3  &  4  Wm.  4, 
c.  42,  which  are  now  superseded,  **  except  as 
to  pleadings  and  proceedings  taken  previous 
to  the  first  day  of  Trinity  Term,  18.53." 

The  proTisions  of  the  Common  Law  Pro- 
cedure Act,  under  the  authority  of  which  the 
new  Rules  were  framed,  embodied  many  of 
the  regulations  contained  in  the  code  for- 
merly known  as  the  "  New  Pleading  Rules,** 
so  that  it  has  become  unnecessary  to  pro- 
vide by  Rules  of  Court  for  what  has  already 
been  enacted  by  statutory  provisions.     Be- 
yond this,  many  of  the  rules  made  under 
the  3  &  4  Will.  4,  which  came  into  opera- 
tion  in  Easter  Term,  1 834,  and  Michaelmas 
Term,  1838,  have  been  rendered  inapplica- 
ble in  consequence  of  the  practical  changes 
introdnced  by  the  Act  of  1852,  and  are 
now  wholly  dispensed  with.     Several  of  the 
Rules  heretofore  in   operation,    however, 
hare  now  been  revived  without  alteration, 
and  some  of  the  old  rules  are  modified  and 
adapted  to  the  altered  state  of  the  law,  or 
revised  so  as  to  avoid  the  difficulties  which 
experience  proved  had  not  been  met  by  the 
Hule  in  its  original  form. 

The  Rule  prohibiting  several  counts 
founded  on  the  same  cause  of  action,  or  se- 
^ral pleas,  replications,  or  subsequent  plead- 

'  Printed  in  extenso.  Leg.  Obs.,  April  9, 1833 
(vol.  xlv.  p.  457). 
Vol.  xlvi.    No.  1,316. 


ings,  founded  on  the  same  ground  of  answer 
or  defence,  is  re-enacted  with  some  shght 
modifications.  It  is  provided  that  on  ap- 
plication to  the  Court  or  a  Judge  to  strike 
out  any  count,  or  on  an  objection  taken  be- 
fore a  Judge,  on  a  summons,  to  plead  se- 
veral matters,  to  the  allowance  of  several 
pleas  or  other  pleadings,  as  being  in  viola- 
tion  of  the  rule,  the  Court  or  Judge  may 
allow  such  counts  on  the  same  cause  of 
action,  or  such  pleas,  or  other  pleadings, 
founded  on  the  same  ground  of  answer  or 
defence,  as  may  appear  proper  for  deter- 
mining the  real  question  in  controversy  be- 
tween the  parties  on  the  merits,  subject  to 
such  terms  as  to  costs,  &c.,  as  the  Court 
or  Judge  may  think  fit.  (Rules  1  and  2.) 
It  is  further  provided,  that  when  no  such 
rule  or  order  has  been  made  as  to  costs,  and 
the  Judge  or  presiding  officer  certifies  at 
the  trial,  on  the  record,  that  there  is  more 
than  one  count,  plea,  or  pleading,  founded 
on  the  same  cause  of  action,  or  ground  of 
answer  or  defence,  the  party  pleading  shall 
be  liable  for  all  costs  occasioned  by  such 
count,  plea,  or  pleading,  in  respect  of  which 
he  has  failed  to  establish  a  distinct  cause 
of  action,  or  ground  of  answer  or  defence, 
including  those  of  the  evidence,  as  well  as 
those  of  the  pleading  (Rule  3). 

It  will  be  observed,  that  although  this 
rule  is  not  in  substance  different  from  that 
which  has  prevailed,  a  new  mode  of  proceed- 
ing is  suggested,  upon  a  departure  from 
the  rule,  which  it  is  of  importance  to 
practitioners  to  bear  in  mind.  The  ob- 
jection that  the  declaration  contains  two 
or  more  counts,  founded  on  the  same 
cause  of  action,  should  be  taken,  as  here- 
tofore, by  summons,  before  the  time  for 
pleading  has  expired  j  but  the  objection 
I  that  the  defendant  purposes  to  plead  se- 
veral matters  founded  on  the  same  ground 
of  answer  or  defence,  should  now  be  t-^kmi 
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on  the  return  of  the  summons  for  leare  to 
plead  several  matters.  The  inquiry  hefore 
the  Judge  will  then  be  directed^  not  so 
much  to  satisfy  the  Judge  that  some  dis- 
tinct subject  matter  of  complaint*  or  dis- 
tinct ground  of  answer  or  aefenee  is  in- 
tended to  be  established,  but  to  satisfy  the 
Judge  what  pleadings  are  "  proper  for  de- 
termining the  real  question  in  controversy 
between  the  parties  on  the  merits."  Upon 
this  consideration  the  Judge  will  order  such 
counts  or  pleas  to  be  retained,  as  he  deems 
proper,  subject  to  such  tenns  as  to  costs 
and  otherwise  as  he  thinks  fit.  The  rule 
now  rescinded,  provided  that  when  there 
was  more  than  one  count  or  plea,  and  the 
jiarty  pleading  failed  to  establish  a  dis- 
tinct subject  matter  of  complaint  or  ground 
of  defence,  judgment  should  pass  against 
him  upon  each  count  or  plea  he  failed  to 
establish,  and  that  if  application  had  pre- 
viously been  made  to  a  Judge,  and  the 
Judge,  upon  the  representation  that  a  dis- 
tinct ground  of  complaint  or  defence  was 
intended  to  be  established,  allowed  several 
counts  or  pleas,  and  the  Judge  who  tried 
the  cause  was  of  opinion  that  no  such  dis- 
tinct ground  of  complaint  or  defence  was 
boTUiJide  intended  to  be  established,  and  so 
certified  before  final  judgment,  the  party 
so  pleading  should  not  recover  any  costs 
upon  the  issue  on  which  he  succeeded  aris- 
ing out  of  the  count  or  plea,  in  respect  of 
wmch  the  Judge  so  certified. 

The  rule  now  substituted  has  the  merit 
of  greater  simplicity.  Where  the  Judge  at 
Chambers  provides  for  costs,  upon  settling 
the  pleadings  so  as  to  raise  the  real  ques- 
tion in  dispute,  there  is  to  be  an  end  of  the 
matter.  But  when  no  Rule  or  Order  has 
been  made  by  the  Court  or  a  Judge  as  to 
costs,  and  there  is  more  than  one  count  or 
plea  founded  on  the  same  cause  of  action 
or  ground  of  defence,  if  the  Judge,  or  pre- 
aiding  officer^  before  whom  the  cause  is 
tried,  certifies  to  that  effect  on  the  record, 
the  party  so  pleading  is  liable  to  his  ad- 
versary for  all  costs  occasioned  by  the 
pleading,  in  respect  of  which  he  has  failed 
to  establish  a  distinct  cause  of  action  or 
ground  of  defence. 

The  most  important  alterations  in  plead- 
ing effected  by  the  new  Rules,  relate  to  the 
effect  of  what  used  to  be  called  the  ffeneral 
issue,  in  the  numerous  class  of  actions  in 
which  the  pleas  of  non-assumpsit  and 
«•  never  indebted"  are  applicable.  It  is 
declared,  for  example,  that  the  plea  of  "  non- 
assumpsit,"  or  a  plea  traversing  the  con- 
tract or  agreement  alleged  in  the  declara* 


tion,  shall  operate  only  as  a  denial  in  part  of 
the  express  contract,  promise,  or  agreement 
allegea,  or  of  the  matters  of  fact  from 
which  the  contract,  promise,  or  agreemeiU 
alleged,  may  be  implied  by  law. 

It  is  also  declared,  that  in  the  cases  m 
which  "  never  was  indebted"  is  applicable, 
as  provided  by  Schedule  B.  of  the  Common 
Law  Procedure  Act,  ''non-assumpsit" 
shall  be  inadmissible^  and  the  plea  of 
"  never  was  indebted'*  shall  operate  as  a 
denial  of  those  matters  of  fact  from  which 
the  liability  of  the  defendant  arises. 

In  actions  for  torts,  as  heretofore,  "  not 
guilty"  is  to  operate  as  a  denial  only  of  the 
breach  of  duty  or  wrongful  act  alleged  to 
have  been  committed  by  the  defendant,  snd 
not  of  the  facts  stated  in  the  inducement. 
In  actions  for  taking,  damaging,  or  con* 
verting  the  plaintiff's  goods,  the  plea  of 
"  not  guilty "  is  to  operate  as  a  denial  of 
the  defendant's  having  committed  the  wrong 
alleged  by  taking,  damaging,  or  converting 
the  goods  mentioned,  but  not  of  the  plain- 
tiff's property  therein.  And  in  trespass  to 
land,  the  plea  of  "  not  guilty"  operates  as 
before,  namely,  as  a  denial  that  the  de- 
fendant committed  the  trespass  allied  in 
the  pleas  mentioned,  but  not  as  a  denial  of 
the  plaintiff's  possession  or  right  of  posses- 
sion. "  Non  detinet"  is  also  intended  to 
operate  as  it  has  hitherto  done,  as  a  denial 
of  the  detention  of  the  goods  by  the  d^ 
fendant,  but  not  of  the  plaintiff's  property 
therein  ;  and  "  non  est  factum,"  as  a  d^ 
nial  of  the  execution  of  the  deed  in  point  of 
fact  only. 

In  substitution  of  the  old  plenpuis  dar- 
rein continuance,  it  is  now  provided,  that  a 
plea  containing  a  defence  arising  after 
action  may  be  pleaded  with  pleas  of  de- 
fences arising  before  action,  but  that  the 
plaintiff  may  confess  the  plea  arising  after 
action,  and  be  thereupon  entitled  to  the 
costs  of  the  cause  up  to  the  time  of  pleading 
such  plea.  In  like  manner,  to  a  plea  al- 
leging that  the  matter  of  defence  arose  after 
the  last  pleading,  the  plaintiff  is  to  be  at  li- 
berty to  confess  such  plea,  and  shall  be  en- 
titled to  the  costs  of  the  cause  up  to  the 
time  of  pleading  such  plea ;  but  it  is  pro- 
vided that  this  and  the  preceding  rule  are 
not  to  apply  to  the  case  of  such  plea  pleaded 
by  one  or  more  only  out  of  several  de» 
fendants. 

The  new  Rules  contain  some  miscellane- 
ous provisions  of  considerable  practical  im- 
portance, not  particularly  relating  to  Plead- 
ing, to  which  we  propose  to  direct  attention 
in  a  future  Number. 
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CROSS-BXAMINATrON.  —  DOCUMSNTABY 
KVIDBNCB. 

The  section  of  the  Report  of  the  Com- 
mon Law  Commissioners  which  relates  to 
*•  documentary  evidence/'  and  which  we  are 
now  about  to  submit  to  our  readers,  is  pre- 
faced bj  a  remark  to  the  accuracy  of  which 
we  are  not  prepared  to  give  an  unqualified 
assent.  The  Commissioners  observe,  that 
the  improvements  introduced  in  this  branch 
of  the  Law  of  Evidence  by  recent  legisla- 
tion "leaves  little  to  suggest,"  and  they 
immediately  proceed  to  suggest  certain 
amendments  of  great  practical  importance, 
which  lead  us  to  conclude  that  the  field  of 
improvement  is  not  exhausted,  and  that  the 
introductory  announcement  was  at  least 
premature. 

Without    detracting    from    the    recom- 
mendations contained  in  other  portions  of 
the  report,  we  are  inclined  to  think  the  sug- 
gestions of  the  Commissioners  upon  the 
subject  of  attesting  witnesses  not  inferior  in 
value  and  practical  utility  to  any  they  have 
ventured  upon.      As  all  our  readers  are 
aware,  according  to  the  established  rule  of 
evidence,  before  an  attested  document  can 
be  received,  the  attesting  witness  must  be 
called  to  prove  the  execution  of  the  instru- 
ment;   although  the  execution  may  have 
been  admitted  by  the  party  against  whom 
it  is  produced,  in  the  clearest  and  most 
formal  terms.     The  observance  of  this  rule 
produces  injustice  and  unnecessary  expense. 
There  is  injustice,  when  a  necessary  docu- 
ment is   produced  at  the  trial,  and  it  is 
unexpectedly  found  to   be  attested  by  a 
witness  whose  presence  cannot  be  immedi- 
ately obtained.     There  is  unnecessary  ex- 
pense, when  a  witness,  or  perhaps^  many 
witnesses  are  brought  from  a  great  distance 
to  prove  the  execution  of  instruments,  the 
validity  of  which  no  person  ever  thought  of 
doubting  or  disputing.     No  persons  but 
those  practically  acquainted  with  the  matter 
can  conceive,  and  few  believe,  how  large  a 
part  of  the  expense  of  a  trial  at  Nisi  Prius 
or  on  Circuit,  is  to  be  ascribed  to  the  out- 
lay in  respect  of  witnesses.    The  sums  paid 
to  witnesses  for  travelHng  expenses,  loss  of 
time,  maintenance,  and  tavern  expenses,  in 
many  cases  constitute  three-parts  out  of 
four — or  serenty-fivc  per  cent. — of  the  total 


expense 

penses  help  to  swell  the  attorney' 

the  professional  faian  not  unfrequently,  upon 

this  ground,  gets  the  discredit  of  sending  in 

ui  enormous  bill,  when  in  point  of  fact  he 


derives  no  profit  whatever  from  the  outlay, 
and  has  not  the  power  of  abridging  it  to 
the  extent  of  a  smgle  pound.  When  the 
Commissioners  therefore  arrive  at  the  con- 
clusion that,  "  where  the  ^nuineness  of  a 
document  is  not  really  in  dispute,  the 
parties  ought  not  to  be  limited  to  any  par- 
ticular witness  to  prove  the  execution,"  and 
follow  that  up  by  recommending  "that, 
except  in  cases  where  the  evidence  of  at- 
testation is  requisite  to  the  validity  of  the 
instrument,  an  attesting  witness  need  not 
be  called,"  they  suggest  a  change  in  that 
direction  in  which  it  is  most  required,  and 
in  a  matter  in  which  no  danger  can  reason- 
ably be  apprehended  from  giving  the  pro- 
posed improvement  effect. 

When  the  genuineness  of  the  handwrit- 
ing is  in  dispute,  the  rule,  which  prohibits 
a  witness  and  even  the  jury  from  comparing 
the  disputed  handwriting  with  documents, 
the  validity  of  which  is  admitted,  has  been 
much  discussed  in  reported  cases,  and  has 
now  been  fully  considered  by  the  Commis- 
sioners. After  a  minute  review  of  the 
leading  authorities  bearing  upon  this  rule, 
the  Report  recommends  *|  that  comparison 
of  a  disputed  writing  with  writings  ac- 
knowledged to  be  genuine,  and  written  ante 
litem  motamy  should  be  permitted  by  wit- 
nesses and  submitted  to  the  jury  as  evi- 
dence of  the  genuineness  of  the  writing  in 
dispute." 

The  grievous  injustice  occasioned  by  the 
Stamp  Laws,  where  they  operate  to  exclude 
the  evidence  of  documents,  the  validity  and 
effect  of  which  would  otherwise  be  subject 
to  no  question,  is  feelingly  remarked  upon 
in  this    Report,  but    the  Commissioners 
appear  to  be  sensible,  that  in  this  respect  it 
is  vain  to  endeavour  to  reconcile  the  claims 
of  justice    with  the  interests  of  the  Re- 
venue ;^  and  we  are  more  than  apprehensive, 
that  the  remedies  proposed  can  have  littie 
effect  in  diminishing  the  evil    admitted. 
The  Report  suggests,  that  "the  officer  at 
Nisi  Prms  should  be  empowered  to  affix 
the  necessary  stamp  on  payment  of  the 
penalty  and  duty,  as  may  now  be  done  at 
the  Stamp  Office  ;"  and  to  meet  the  sug- 
gestion that  the  Revenue  would  suffer  by 
such    an    arrangement,  inasmuch  as  the 

*  In  passing  sentence  on  a  prisoner  con- 
victed of  uttering  a  forged  one  pound  note. 
Lord  Mansfield  is  reported  to  have  said:— "I 
for  another   world. 


of  an  action  at  law.  All  these  ex-  entreat  you  to  prej)are  J^'/^^^^^.«' ^^^ 
.^\^  *^  .«^ii  *\^a  o*fAi^Pir'«  Kill  and  where,  notwithstandmg  your  great  onencc, 
lelp  to  swell  the  attorney  s  DUi,  ana  j  tUof  m-rrv  wh  ch  a  reoarn 


you  may  hope  for  that  mercy  which  a  regmd 
for  the  seeunty  of  the  paper  currency JoMdM 
you  to  look  for  here."— Lord  Campbell  s  Life 
of  Lord  Mansfield,  p.  444,  n. 
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piirty  against  whom    the    doenment  was 
about  to  be  prodaced,  would  have  no  inter- 
est in  objecting  to  the  want  of  a  stamp  if  a 
stamp  could  be  immediately  affixed,  the 
Commissioners  propose,  *'that  it  shall  be 
the  duty  of  the  officer  of  the  Court  to  call 
the  attention  of  the  Judge  to  any  omission 
or  insufficiency  of  the  stamp,  and  that  if 
the  Judge  thinks  the  instrument  requires  a 
stamp,  or  a  higher  stamp,  it  shall  not  be 
received  until  the  penalty  is  paid  and  the 
necessary  stamp    affixed.      As  a  further 
security    against    attempts  to  evade    the 
Stamp  Laws,  it  is  also  suggested,  that  it 
may  be  provided  that  the  penalty,  if  paid  at 
the  trial,  should  be  higher  than  that  paid  at 
the  Stamp  Office.   The  conclusion  to  which 
the  Commissioners,  in  their  desire  to  up- 
hold the  Stamp  Laws,  are  driven,  in  this 
instance,  to  resort,  seems  to  our  humble 
judgment  to  be  at  once  clumsy  and  ineffi- 
cacious.    The  true  remedy  for  the  injustice 
not  unfreauently  perpetrated  under  preteoce 
of  upholdmg  the  Stamp  Laws,  sometimes 
to  the  ruin  of  parties  innocent  of  any  design 
to  evade  the  law,  is  to  declare  that,  so  far 
as  the  administration  of  justice   between 
party  and  party  is  concerned,  the  admissi- 
bility of  a  document  is  not  to  depend  upon 
the  stamp.    The  suggestion  of  the  Com- 
missioners would  be  wholly  inoperative  with 
respect  to  the  largest  class  of  instruments; — 
those  which,  like  receipts,  if  not  stamped 
at  the  time  of  execution  are  not  afterwards 
permitted  to  be  stamped  even  upon  pay- 
ment of  a  penalty. 

We  must  postpone  to  a  future  Number 
the  comments  which  arise  upon  that  im- 
portant division  of  the  Report  relating  to 
Bilb  of  Exceptions,  Motions  for  New 
Trials,  and  other  proceedings  incidental  to 
an  action  at  law. 


"  Proof  of  conflicting  statements  on  cross- 
wamination, — In  the  cross-examination  of  an 
adverse  witness,  it,  in  like  manner,  frequently 
becomes  material,  with  a  view  of  impeaching 
his  credit,  to  show  that  the  witness  has  made 
statements  relative  to  the  subject-matter  of  the 
cause  different  from  those  to  which  he  has  de- 
posed in  Court.  If  these  statements  were 
verbal,  and  the  witness,  having  been  cross- 
examined  concerning  them,  so  as  to  afford 
hina  an  opportunity  of  explanation,  denies 
having  made  them,  there  is  no  doubt  that  evi- 
dence may  be  adduced  to  prove  the  alleged 
statements  to  which  the  witness  has  been 
cross-examined. 

"But  if  a  witness,  being  asked  as  to  a  con- 
tradictory verbal  statement,  neither  admits  nor 
denies  it,  doubts  have  been  raised  whether  evi- 
dence of  the  statement  is  admissible.    In  one 


case,'   Baron  Parke  admitted  the  endence. 
'Evidence,'  said  the  learned  Judge,  'of  state- 
ments by  witnesses  on  other  occasions  relevant 
to  the  matter  at  issue,  and  inconsistent  with 
the  testimony  given  by  them  on  the  trial,  is 
always  admusible  in  order  to  impeach  the 
value  of  that  testimony ;   but  it  is  onlf  snch 
statements  as  are  relevant  that  are  admissible, 
and  in  order  to  lay  a  foundation  for  the  admis- 
sion of  such  contradictory  statements,  and  to 
enable  the  witness  to  explain  them,  and,  as  I 
conceive,  for  that  purpose  only,  the  witness 
may  be  asked  whether  he  ever  said  what  is 
suggested  to  him,  with  the  name  of  the  person 
to  whom  or  in  whose  presence  he  is  supposed 
to  have  said  it,  or  some  other  circurostaDce 
sufficient  to  designate  the  particular  occasion. 
If  the  witness,  on  the  cross-examination,  ad- 
mits the  conversation  imputed  to  him,  there  is 
no  necessity  for  giving  further  evidence  of  it; 
but  if  he  says  he  does  not  recollect,  that  is  not 
an  admission,  and  you  may  give  eridence  on 
the  other  side  to  prove  that  the  witness  did  say 
what  is  imputed,  always  supposing  the  state- 
ment to  be  relevant  to  the  matter  at  issue. 
This  has  always  been  my  practice.     If  the 
rule  were  not  so,  you  could  never  contradict  a 
witness  who  said  he  could  not  remember.* 

"But  in  another  case,'  Lord  Chief  Justice 
Tindal  said,  he  had  never  heard  such  evidence 
admitted  in  contradiction,  except  where  the 
witness  had  expressly  denied  the  statement; 
and  he  rejected  the  evidence ;  and  on  another 
occasion.  Lord  Abinger  expressed  a  similar 
opinion.' 

"  On  this  conflict  of  authority  the  learned 
authors  of  the  Treatise  on  Evidence,  to  which 
we  have  before  referred,  observe,  and  we  think 


with  truth,  that  the  ruling  of  Baron  Parke  ap- 
und,  and  fittest  to  befol- 


pears  to  be  most  sound,  -..«  ....w».  -^  « 

lowed.  It  is  true,  say  they,  *  The  proof  of  the 
statement  imputed  to  the  witness,  which  he 
says  he  does  not  remember  to  have  made,  is 
not  admissible  as  a  contradictory  statement, 
for,  until  further  inquiry  be  made,  there  is  no 
apparent  contradiction ;  but  still,  it  seems,  the 
evidence  should  be  admitted ;  for,  the  imputed 
statement,  when  proved,  may  be  such  as  to 
amount  to  a  direct  contradiction  of  the  witness, 
and  may  also  possibly  convince  the  jury  that 
the  witness  did  not  speak  truth  in  saying  he 
did  not  remember  making  the  statement.  If 
the  rule  were  otherwise,  it  might  happen  that, 
under  the  pretence  of  not  remembering,  a  wit- 
ness who  has  made  a  false  statement,  and  who 
knows  it  to  be  false,  would  escape  contradic- 
tion and  exposure.' 

"  EmIc  in  the  Queen's  case. — A  more  difficult 
question  arises,  when  the  contradictory  state- 
ment alleged  to  have  been  made  by  the  witness 
is  contained  in  a  letter  or  other  writing.  The 
rule,  as  laid  down  by  the  Judges  in  the 
Queen's  Case,  is,  that  the  cross-examining 
counsel  must  produce  the  document  as  his 


*  Crowley  v.  Page,  7  C.  &  P.  791. 
'  Pasfi  V.  Beeston,  1  Mo.  &  JEL  p.  30. 
'  Long  ▼.  Hiickeo€h,  9  C.  &  P.  p.  6l9« 
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mcknce,  and  have  it  read,  in  order  to  loond 
aay  qiie«tioii8  to  the  witness  upon  it. 

"To  prevent  any  evasion  of  the  rule,  the 
Judges  iurtber  laid  it  down  that  counsel  could 
not  ask  the  witness  whether  he  had  ever  made 
represtntatioM  of  the  particular  nature  sug- 
gested to  him,  without  specifying  whether  the 
question  referred  to  representations  in  Writing 
or  in  words  alone. 

"And  so  strictly  have  the  Judges  carried 
out  this  priocinle  that  they  uoanimou»ly 
adopted  and  laia  down  a  rule  that  a  counsel 
defendiog  a  prisoner  should  not  be  permitted 
to  ask  a  witness  for  the  prosecution  whether 
he  had  not  made  a  different  statement  before 
the  magistrate,  without  first  reading  over  and 
putting  in  the  deposition  of  the  witness.  The 
effect  of  this  rule  in  practice  is  to  exclude  the 


tents  of  a  paper,  though  a  knowledge  of  the 

whole  mignt  be  essential  to  a  right  judgment. 

"The  answer,  however,  is,  that  on  re- 
examination the  witness  may  be  asked  as  to 
any  other  parts  of  the  writing  which  may  tend 
to  qualify,  contradict,  or  explain  the  passages 
referred  to  in  cross-examination.  And  if  the 
objection  were  a  valid  one,  it  would  equally 
hold  as  to  verbal  statements,  forming  part  of 
an  entire  conversation,  as  to  which  there  is 
no  doubt  that  a  witness  may  be  now  cross- 
examined.  « 

"The  judicial  decisions  to  which  we  have 
referred,  have  proceeded  rather  upon  the  rule 
as  established  than  on  its  reasonableness.^ 
The  arguments  agamst  the  rule  as  estabhshed 
appear  to  us  to  prevail ;  and  we  recommend 
that  a  witness  should  be  open  to  cross-exami- 


former  statement ;  for  even  if  a  contradiction  nation  as  to  previous  written  statements  he 
between  the  two  statements  existe^l,  the  pri-  may  have  made,  without  the  writing  being 
soner^s  counsel  would  rarely,  if  ever,  resort  to  first  put  in.  To  .such  a  rule  we  would,  how- 
such  evidence,  as  it  would  give  the  counsel  for  ever,  annex  tliis  limitation,  that  if  it  is  in- 
the  prosecution  the  rejily.  Yet  the  inconveni-  i  tended  to  contradict  the  witness  by  the  writ- 
eoce  of  the  rule  has  not  unfreouently  been  felt  |  ing,  bis  attention  should,  before  doing  so,  be 
by  Judges,  where  striking  uiscrepancies  l>e-  called  to  those  parts  which  are  to  be  used  for 
tveen  the  evidence  and  the  deposition  of  a '  that  purpose.  And  we  further  think  that  in 
witness  have  been  brought  to  their  attention ;  order  to  prevent  any  abuse  of  the  facility  thus 
and  more  than  one  learned  Judge  has  held  given,  it  should  be  competent  to  the  Judge,  if 
that  the  Judges  are  not  bound  by  the  rule,  he  deem  right,  to  require  the  writing  to  be 
and  may,  if  the  justice  of  the  case  requires  it, '  produced  for  his  inspection,  and  to  be  dealt 
look  at  the  depositions  while  a  w'Uness  is  with  by  him  as  he  thinks  fit. 
giinng  his  evidence,  and  question  him  as  to ,  "  Impeachment  of  cAarac/er.—» Another  test 
any  discrepancy  between  them  and  his  evi-  of  the  veracity  of  the  witness  is  to  be  found  in 
dence  as  given  in  Court.  Mr.  Justice  Pat-  his  general  character.  If  he  has  been  guilty 
teson,  however,  declined  to  adopt  this  practice,  of  offences  which  imply  turpitude  and  want  of 
saying  to  the  prisoner's  counsel,  '  I  shall  not .  probity,  and  more  especially  absence  of  ve- 
break  the  law,  and  you  must  not.'  I  racity,  as,  for  instance,  perjury,  forgery,  ob- 

"  The  inconvenience  of  the  rule  is  fairly  |  taining  money  or  goods  under  false  pretences, 
illustrated  by  its  working  in  the  instance  of  or  the  like,  there  can  be  no  doubt  that  this  is 
the  depositions  above  referred  to.  Its  sound-  i  matter  very  proper  to  be  taken  into  considera- 
ness  has  been  much  questioned  by  able  tion  in  forming  a  due  estimate  of  the  value  of 
thinkers  and  authors  on  the  subject  of  evi-  his  evidence,  particularly  if  such  evidence 
dence.  It  is  obvious  that  one  of  the  best  teets  should  be  in  conflict  with  that  of  another 
of  the  memory  or  veracity  of  a  witness,  the  I  witness  of  unquestioned  integrity.  But  im« 
trial  of  his  recollection  or  candour  as  to  what  {  portant  as  the  knowledge  of  the  antecedents  of 
he  himself  has  written  on  the  subject  on  which '  the  witness  may  in  this  respect  be,  it  cannot 
be  has  just  been  deposing,  is  entirely  destroyed  always  be  acquired  without  inconveniences 
by  his  beiog  made  aware  of  the  existence  and  whicn  may  outweigh  its  advantages.  Fu-st,  as 
contents  of  the  document.  Lord  Brougham !  regards  the  witness  himself,  the  question  arises, 
has  with  much  force  observed,  '  If  I  wish  to  whether  because  a  person  is  in  possession  of 
put  a  person's  memory  to  the  test,  I  am  not  some  fact  which  becomes  important  to  another 
allowed  to  examine  him  as  to  the  contents  of  in  a  legal  proceeding,  to  which  he,  the  witness, 
a  letter  or  other  paper  which  he  has  written.  I  is  no  party,  he  should  be  liable  to  be  interro- 
mnst  put  the  document  into  his  hands  before  I  gated  as  to  some  alleged  delinquency,  of  which 
ask  him  any  questions  upon  it;  though,  by  so  no  suflicient  proof,  independently  of  his  own 
doing,  he  at  once  becomes  acquainted  with  its  admission,  may  exist,  or  as  to  some  offence  of 
eoBtents,  and  so  defeats  the  object  of  my  in-  which  he  may  have  been  convicted,  and  of 
^niry.    NeiUier  am  I  in  like  manner,  allowed  which  he  has  already  suffered  the  penalty;  the 


to  apply  the  test  to  his  veracity  ;  and  yet  how 
can  a  better  means  be  found  of  sifting  a  per- 
•on's  credit,  supposing  his  memory  to  be  good, 
than  examining  nim  to  the  contents  of  a  letter 
wiitttn  by  him,  and  which  he  believes  to  be  ■ 
kMt^* 

*'The  chief  reason  assigned  for  the  rule  is, 
tlial  the  adoption  of  a  contrary  course  would 
eaahle  the  cross-examining  counsel  to  put  the 
Cevit  in  poassation  of  only  a  part  of  tne  con- 


obvious  hardship  of  which  becomes  the  more 
striking,  if  the  transaction  is  one  of  remote 
date,  and  the  individual  b^  an  altered  life  has 
succeeded  in  recovering  his  character  and  the 
good  opinion  of  his  neighbours. 

"  Next,  assuming  that  such  an  inquiry  might 
be  addressed  to  the  witness  himself,  what  if  he 
deny  the  imputation  ?    Should  the  party  cross- 


'  See  MaedtmnellY.  Evane,  21  L.  J.^C.  P.«  141. 
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«Qmnininf[r  be  at  liberty  to  prove^  if  be  can,  by 
«ther  testimony,  the  offence  or  the  conviction 
#)iich  he  alleges  against  the  witness  ?  It  is 
abrioas  that  such  a  course  would  involye  a 

r'  iTous  injustice  to  the  witness,  inasmuch  as 
would  have  had  no  notice  of  the  attack 
about  to  be  made  upon  him,  and  could  not 
leasonably  be  expected  to  come  prepared  to 
defend  every  transaction  of  his  past  life.  Se- 
condly, the  consequence  might  be  the  creation 
«f  collateral  issues,  which  would  lead  to  delay, 
confusion,  and  expense. 

^The  law  of  England  protects  a  witness 
Ihrai  answering  any  question  where  the  answer 
iriH  tend  to  subject  him  to  a  criminal  prose- 
cution, a  penalty,  or  a  forfeiture.  That  such  a 
question  may,  however,  be  put  to  the  witness, 
subject  to  his  privilege  of  refusing  to  answer, 
seems  established  by  the  weight  of  authority 
amd  by  the  every  day  practice  of  the  Courts, 
though  decisions  to  the  contrary  are  not  want- 
ng  in  the  books. 

"The  propriety  of  the  rule  which  thus  pro- 
tects the  witness  has  been  questioned,  and  it 
has  been  proposed  to  make  it  obligatory  on 
the  witness  to  answer,  with  a  proviso  that  no 
answer  to  any  such  qustion  shall  be  admissible 
m  evidence  in  any  proceeding  against  him,  or 
riiaU  subject  him  to  any  punishment.  But 
this  oroviso  does  not  meet  the  whole  difficulty; 
fiyr  though  it  might  prevent  the  admission  of 
an  offence  by  the  witness  from  being  made  the 
means  of  convicting  him  on  a  future  charge,  it 
would  not  prevent  a  series  of  questions  from 
Mng  put,  the  answers  to  which  might  afford 
"die  means  of  procuring  evidence  whereupon 
ifterwards  to  convict  him. 
'  ''Now  to  the  latter  course  there  are  two 
very  grave  objections :  the  one,  founded  on 
the  fundamental  rule  of  our  criminal  jurispru- 
dence, that  a  person  accused  shall  not  be  sub- 
jected to  interrogation  liiith  a  view  to  his  con- 
viction; which  rule,  so  long  as  it  obtains  in 
the  nenal  law,  obviously  ought  not  to  be  vio- 
lated in  a  civil  proceeding :  the  other,  that  the 
dread  of  being  exposed  to  such  an  ordeal 
might  deter  the  witness  from  coming  forward, 
and  induce  him  to  conceal  his  knowledge  on 
tite  subject  of  the  suit,  or  make  him  prefer  in- 
curring the  penalties  of  a  contempt  of  Court  to 
givmg  evidence.  It  will  readily  be  seen  how 
effectual  a  means  of  intimidation  the  threat  of 
such  an  examination  would  be  in  the  hands 
of  a  party  against  whom  such  a  witness  was 
shout  to  be  called.  We  are  therefore  averse  to 
the  prooosed  alteration  of  the  law,  and  recom- 
mend that  it  should  be  left  as  it  now  stands. 

•*With  regard  to  cjuestions  which  do  not 
ttond  to  expose  the  witness  to  prosecution  or 
jmnishment,  but  which  tend  to  degrade  his 
character  by  imputing  to  him  misconduct  not 
smomtin^  to  legal  criminality,  or  the  having 
heen  convicted  of  a  crime  the  punishment  of 
which  has  been  undergone, .  the  law  of  Eng- 
hotd,  according  to  the  better  authorities,  m 
Ike  manner  protects  the  witness  from  answer. 
ing,  unless  the  misconduct  imputed  has  refer- 
ence to  the  cause  itself.    Should  this  rule  be 


maintained  ?  On  the  one  hand,  the  witness 
may  have  beeif  recently  convicted  of  perjury, 
or  some  other  form  of  the  crimeii  fM:  be 
may  have  become  infamous  by  his  offences 
against  the  law  or  against  society;  he  may 
have,  to  his  own  knowledge,  acquired  a  bad 
repute  for  habitual  mendacity ;  and  it  may  be 
highly  important  that  the  jury  who  are  to 
weigh  his  testimony  should  be  made  aware  of 
the  drawbacks  which  thus  attach  to  it  On 
the  other  hand,  it  cannot  be  denied  that  it 
would  be  an  extreme  grievance  to  a  mtness  to 
be  obliged  to  disclose  past  transactions  of  his 
life  which  may  have  been  long  forgotten,  and 
to  expose  his  character  afresh  to  evil  report 
and  ooloquy,  when,  by  subsequent  conduct,  he 
may  have  recovered  the  good  opinion  of  the 
world.  As  the  law  now  stands,  the  question 
may  be  put,  but  the  witness  is  not  bound  to 
answer ;  but  if  he  does  answer  and  denies  the 
imputation,  his  denial  is  conclusive  and  cannot 
be  controverted.  It  has  been  proposed  to 
take  away  the  privilege  of  the  witness,  and  to 
compel  him  to  answer.  We  cannot  bring  our- 
selves entirely  to  concur  in  this  view.  We 
have  already  pointed  out  the  effect  which  the 
dread  of  an  inquiry  of  this  nature  may  have  in 
deterring  a  witness  from  appearing  in  Court 
To  this  may  be  added  that,  while  under  the 
present  system,  the  refnsal  of  the  witness  to 
answer  has,  practically,  the  effect  of  an  admis- 
sion, the  consequence  of  compelling  the  wit- 
ness to  answer  would  not  improbably  be  to 
induce  him  to  give  an  absolute  denial,  which 
would  not  be  open  to  contradiction. 

"On  a  balance,  then,  of  these  opponng 
considerations,  we  recommend  that  the  exist- 
ing law  should  be  maintained,  except  that, 
where  the  question  relates  to  the  conviction  of 
the  witness  of  peijury,  or  any  other  form  of 
the  crimen  falsi,  and  the  witness  either  denies 
the  fact  or  refuses  to  answer,  the  conviction 
should  be  allowed  to  be  proved. 

"  Documentary  evidence,  —  The  great  im- 
provements which  have  been  made  by  recent 
legislation  in  the  matter  of  documentarjr  evi- 
dence leave  us  but  little  to  suggest  in  this  re- 
spect. In  a  few  particulars,  however,  which 
we  will  now  proceed  to  point  out,  this  branch 
of  the  law  of  evidence  seems  to  us  still  sus- 
ceptible of  amendment. 

"Attesting  witnesses* — In  many  instances  the 
Legislature  has  provided,  with  a  view  to  the 
protection  of  parties  concerned,  that  particular 
instruments  snail  be  attested  by  one  or  more 
witnesses.  Thus,  e,  g,,  a  will,  to  be  valid, 
must  be  attested  by  two  witnesses ;  an  agree- 
ment between  a  master  of  a  ship  and  a  mer- 
chant-seaman by  one ;  a  warrant  of  attorney 
or  cognovit  must  be  attested  by  the  attorney  of 
the  party  executing.  It  also  frequently  hiap- 
pens  that  instruments  are  attested  in  conse- 
quence of  their  being  executed  under  powers, 
where  the  parties  creating  such  powers  have 
thought  proper  for  greater  security  to  require 
such  attestation.  Besides  this,  it  is  usual  in 
the  case  of  instruments  under  seal,  and  not  un- 
common in  the  case  of  ordinary  written  agree* 
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meats,  to  bftve  sncli  docnmentf  tabscribed  by 
one  or  more  attesting  witnesses. 

"  Now,  it  is  a  mk  at  law,  subject  to  certatn  ex- 
ceptions whicb  need  not  here  be  noticed,  that, 
before  the  attested  document  can  be  received  in 
eridence,  the  attesting  witness  must  be  called 
to  prove  the  execution ;  and  this,  although  the 
execution  of  the  instrument  is  admitted  by  the 
party  to  it  in  an  answer  to  a  bill  of  discovery, 
or  perhaps  even  in  the  witness-box  during  the 
progress  of  the  cause. 

•*  We  do  not  purpose  to  meddle  with  the  pre- 
appointed evidence  of  execution  required  either 
by  the  Legislature  or  by  persons  creating 
powers ;  but  we  think  it  dfeserving  of  serious 
consideration  whether  this  formal  proof  of  the 
execution  of  written  documents  may  not  in 
other  cases  be  dispensed  mth,  where  the  exe- 
cution is  either  aamitted,  or  capable  of  other 
proof.  The  principle  on  which  the  necessity 
for  producing  the  attesting  witness  rests,  is 
that  the  witness  is  supposed  to  be  conversant 
with  all  the  circumstances  under  which  the 
deed  was  executed.  But  it  is  notorious,  that 
in  practice,  the  attesting  witness,  in  the  ma- 
jority of  instances,  knows  nothing  of  the  trans- 
action ;  the  instrument  having  been  prepared, 
a  clerk,  a  servant,  or  a  neighbour  is  called  in 
to  attest  it.  Added  to  wlSich,  as  parol  testi- 
mony is  not  admitted  to  contradict  or  vary  the 
terms  of  a  written  instrument,  the  occasions 
are  few  indeed  where  the  evidence  of  the  attest- 
ing witness  goes  further  than  to  prove  the  exe- 
cution of  the  writing.  On  the  other  hand,  the 
necessity  of  calling  the  attesting  mtness  where 
the  execution  of  the  document  is  not  the  real 
matter  in  dispute,  and  where  there  are  no  con- 
comitant circumstances  to  be  inquired  into,  is 
often  attended  with  difficulty  and  expense,  and 
sometimes  leads  to  the  defeat  of  justice.  Cases 
have  occurred  where  in  tracing  a  title,  numer- 
ous witnesses  from  different  parts  have  been 
rendered  necessary  to  prove  the  formal  execu- 
tion of  deeds,  though  their  execution  was  not 
really  in  disputCi  and  the  handwriting  to  all 
nuffht  have  been  proved  by  a  single  witness, 
and  doubtless  would  have  been  admitted,  but 
for  the  difficulty  which  it  was  thought  would 

S^  the  existing  rule  be  thrown  in  the  way  of 
e  party  alleging  title.  It  also  sometimes 
happens,  in  the  course  of  a  cause,  that  the  ad- 
versary's case  renders  it  necessary  to  give  in 
evidence  a  document  which  it  was  not  supposed 
would  be  required ;  or  a  document  is  produced 
by  a  iritness  on  his  suboena,  which  turns  out, 
contrary  to  the  expectation  of  the  party  requir- 
ing it,  to  be  attested.  The  attesting  witness  is 
not  at  hand,  yet  the  signature  of  the  party 
might  be  easily  proved,  or  the  witness  produc- 
ing the  instrument  may  have  heard  him  admit 
the  execution.  Nevertheless,  the  document 
cannot  be  received,  and  the  party  requiring  it 
loses  his  cause. 

"  When  the  genuineness  of  the  document  is 
not  really  in  dispute,  it  is  clear  that  the  parties 
ought  not  to  be  limited  to  any  particular  wit- 
ness to  prove  the  execution;  when  the  ge- 
nmneness  is  in  dispute,  the  party  producing  it 


will  be  sure  to  call  the  attesting  witness,  na  1ft» 
absence  of  the  latter  would  tend  to  throw  tiho 
greatest  discredit  on  the  instrument.  Wc 
therefore  recommend  that,  except  in  cases 
where  the  evidence  of  attestation  is  requisite  tm 
the  validity  of  the  instrument,  an  atteetiai^ 
witness  need  not  be  odled. 

"  In  the  production  of  documentary  ovideact; 
the  genuineness  of  handwriting  frequently  In- 
comes matter  of  dispute. 

"According  to  existing  rules,  the  han^ 
writing  of  a  partv  may  be  proved  by  a  witaess 
who  professes  to  have  acquired  a  knowledge  «f 
his  writing  by  having  seen  him  write  even  mblm. 
single  instance ;  as  also  by  one  who  has  new 
seen  him  write  at  all,  but  who,  by  correspond- 
ence which  has  been  acted  on,  has  acquired  a 
knowledge  of  his  hand.  But  while  the  Imr 
thus  allows  a  comparison  of  the  handwritiai^ 
in  dispute  with  the  ideal  standard  which  tfas 
witness  has  in  his  mind,  it  prohibits  a  witoeas 
to  handwriting  from  instituting  a  comnariseai 
with  documents  the  genuineness  of  wnich  is 
not  disputed,  and  prevents  even  the  jury  froM 
doing  so,  unless,  indeed,  such  documents  ans 
in  evidence  in  the  cause. 

''  Doubts  have,  however,  arisen  as  to  the  esi- 
tent  to  which  this  rule  is  to  be  carried.  In  m 
case  in  which  the  law  on  the  subject  was  fully 
reviewed,*  a  difference  of  opinion  existed  among 
the  Judges.  In  that  case,  which  was  an  actioa 
of  ejectment,  the  defendant  produced  a  will; 
and  on  one  day  of  the  trial  (which  lasted  sevetsl 
days)  called  an  attesting  witness,  who  swovs 
that  the  attestation  was  his.  On  the  cross- 
examination  of  this  witness,  18  other  signaturas 
were  shown  him,  none  of  which  were  evidenos 
for  any  other  purpose  of  the  cause ;  and  he' 
acknowledged  them  to  be  his.  On  a  subso- 
quent  day  the  plaintiff  tendered  a  witness  to 
prove  the  attestation  not  to  be  genuine.  This 
witness  was  an  inspector  at  the  Bank  of  Eng- 
land, whose  business  it  was  to  compare  tas 
signatures  to  powers  of  attorney  with  former 
signatures  made  by  the  parties,  in  order  to  ao- 
certain  their  genumeness.  He  had  no  know- 
ledge of  the  handwriting  of  the  supposed 
attesting  witness,  except  from  having,  previ- 
ously to  the  trial,  and  again  between  the  taw 
days,  examined  the  signatures  admitted  by  d» 
attesting  witness.  The  question,  which  was 
then  discussed,  and  on  which  the  Judges  dif- 
fered, was,  whether  the  witness,  who  had,  W 
seeing  the  signatures  of  the  writings  admitted^ 
to  be  Genuine,  acquired,  as  he  affirmed,  m, 
knowledge  of  the  character  of  the  handwriting; 
might  be  asked  whether  he  believed  the  signa- 
ture to  the  attestation  to  the  will  to  be  the 
handwriting  of  the  person  who  wrote  the  otber 
signatures.  Lord  Denman  and  Mr.  Jnstion 
Williams  were  of  opinion  that  the  evidence 
ought  to  have  been  received;  Mr.  Justies 
Patteson  and  Mr.  Justice  Ck)leridge  were  ^ 
opinion  that  it  ought  not. 

"The  latter  view  has  received  confirmatioft 


*  Doe  dem.  Mudd  v.  Suckermore,  5  A.  &  BL 
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by  the  decision  of  the  Gonmittee  of  Prnrileges 
in  the  eubeequent  case  of  the  Fitswalter  Peer, 
age.^  It  there  became  necessary  to  show  that 
a  family  pedigree,  purporting  to  have  been 
made  some  90  years  before  by  an  ancestor  of 
the  claimant,  was,  in  fact,  written  by  him.  To 
prove  this,  a  person  who  had  been  for  many 
years  an  inspector  of  franks  and  official  cor- 
respondence was  called,  who  stated  that  he 
had  examined  the  signatures  attached  to  other 
documents  which  were  admitted  to  have  been 
executed  by  the  ancestor,  that  they  were  written 
in  a  remarkable  character,  and  that  his  mind 
was  so  impressed  with  that  character  as  to  en- 
able him,  without  immediate  comparison,  to 
say  whether  any  other  document  was  or  was 
not  in  the  handwritioff  of  the  same  person. 
This  evidence  being  objected  to,  was  rejected 
by  the  Committee ;  but  when  the  family  so- 
licitor, beii^  called,  stated  that  he  had  acquired 
a  knowledge  of  the  ancestor's  handwriting 
from  haying  had  occasion,  at  different  times, 
to  examine,  in  the  course  of  business,  many 
deeds  and  instruments  purporting  to  have 
been  written  or  signed  by  him,  and  which  came 
to  the  claimant,  together  with  property  formerly 
belonging  to  that  ancestor,  the  Lords  held  this 
witness  competent  to  prove  the  handwriting  of 
the  pedigree. 

"There  is  a  difference  of  opinion  also, 
whether  writings  which  are  not  admissible  as 
evidence  in  the  cause,  though  purporting  to  be 
written  by  the  party  whose  handwriting  is 
disputed,  may  be  put  into  the  witness's  hand, 
to  be  used  for  testing  his  knowledge  of  the 

5farty's  writing.  In  the  case  of  GrigUs  v. 
wryj'  upon  an  issue  whether  an  acceptance 
'  on  a  bill  of  exchange  was  signed  by  the  de- 
fendant, witnesses  acquainted  with  the  defend- 
ant's writing  being  called  to  prove  the  negative, 
the  plaintiff's  counsel  proposed,  in  cross- 
exammation,  to  lay  before  each  of  the  defend 
ant*s  witnesses  a  paper  purporting  to  bear  the 
signature  of  the  defendant,  and  to  inquire  of 
each  in  turn  his  opinion  whether  this  was  the 
defendant's  signature;  this  they  proposed  to 
do,  for  the  purpose  of  testing  their  knowledge 
of  the  defendant's  handwriting.  Lord  Den- 
man  rejected  this  evidence,  and  the  Court  of 
Queen's  Bench  decided  that,  as  the  proposed 
paper  was  no  part  of  the  proofs  in  the  cause, 
the  inquiry  was  not  allowaole.  And  in  Hughes 
▼.  Rogerg,'  Baron  Parke,  who  had  previously 
adopted  a  different  course  at  Nisi  Prius,  after- 
wards acted  in  conformity  with  this  decision. 
But  in  the  subsequent  case  of  Young  v.  Honner,^ 
where,  in  an  action  against  the  defendant  as 
acceptor  of  a  bill  of  exchange,  a  tiitness,  called 
on  behalf  of  the  defendant,  stated  that  he  be- 
lieved the  signature  to  the  bill  not  to  be  the 
handwriting  of  the  defendant— giving,  as  his 
Mason,  that  the  defendant  always  signed  his 
flame  with  certain  initials,  the  signature  to  the 
bill  being  at  full  length— upon  cross-examina- 
tion a  paper,  which  was  not  in  any  way  re- 

•  10  01.  ft  rm.  193.    ^  11  Ad.  &  £11.  322. 
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levant  to  the  isaos,  was  pat  in  his  hand,  wfaieh 
he  stated  he  believed  bore  the  genmoe  signir* 
ture  of  the  defendant ;  it  was  then  proposed  to 
ask  him  whether  the  signature  was  not  in  the 
same  form  as  that  upon  the  bill,  namely,  it 
full  length ;  and  upon  this  being  objected  to, 
Baron  Alderson,  after  consulting  the  full  Court, 
stated  that  they  were  unanimously  of  opinion 
that  the  cross-examination,  as  far  as  it  hsd 
been  pursued,  was  regular,  and  that  the  ques- 
tion objected  to  might  be  properly  put;  htt 
lordship  added,  that  they  could  not  subscnbe 
to  the  decision  of  the  Court  of  Queen's  Bench 
in  GriMts  v.  Ivery, 

"The  ground  on  which  the  exclusion  of 
other  writings  as  a  medium  of  comparison  is 
said  to  rest  is,  that  this  species  of  evidence 
might  cause  inconvenience  by  raising  coUatenl 
issues,  and  come  by  surprise  upon  the  party  to 
be  affected  by  it.  Another  reason  assigned  i$, 
that  the  party  interested  would  select  such 
writings  only  as  would  best  serve  his  purpose, 
and  that  they  would  not  be  Ukely  therefore,  to 
exhibit  a  fair  specimen  of  the  handwritir»g, 
and  might  be  liable  to  the  impuUtion  of  con- 
trivance. 

"  These  reasons  do  not  appear  to  be  to  out- 
weigh the  advantage  of  admitting  the  evidence. 
It  cannot  be  supposed  that  collateral  issues 
would  often  arise.  The  entire  value  of  such 
evidence  would  depend  on  the  writings  witt 
which  the  comparison  is  to  be  made  being  ad- 
mitted by  the  party  opposite  to  be  genuine:  do- 
cuments, therefore,  the  authenticity  of  whidi 
is  indisputable,  would  alone  be  likely  to  be 
brought  forward  for  such  a  purpose. 

"  Then,  as  to  the  suggestion  of  selection :  u 
the  writings  are  genuine,  there  would  seem  to 
be  but  Utile  opportunity  for  selection;  cer- 
tainly not  so  much  as  is  at  present  afforded  to 
an  interested  party  in  bringing  forward  only 
those  witnesses  whose  opinion  of  the  hand- 
writing happens  to  suit  the  purpose  required. 

"  It  seems  to  us  indefensible  in  principle  to 
allow  a  witness  to  institute  a  comparison  with 
the  recollection  of  writings  which  he  may  have 
seen  long  ago,  and  of  which  but  a  faint  trace 
may  remain  on  his  mind,  and  yet  to  prohibit  a 
fresh  comparison  with  genuine  writings,  more 
especially  when,  for  the  purpose  of  trying  the 
accuracy  of  the  witness,  it  is  proposed  to  apply 
the  test  of  requiring  his  judgment  on  writing 
which  is  not  disputed.  Still  less  defensible  in 
our  view  is  it  to  leave  the  jury  to  act  on  the 
judgment  of  a  witness  who,  after  all,  can  only 
form  that  judgment  on  a  comparison  of  the 
disputed  writing  with  others,  and  yet  to  dwy 
the  jury  the  opportunity  of  forming  their  crnn 
judgment  on  the  same  materials. 

"It  appears  to  us,  that  comparison  of  a 
disputed  writing  with  writings  acknowledged 
to  be  genuine  (and  when  used  by  the  party  in 
whose  handwriting  they  are,  if  written  *»*< 
Uttm  motam),  should  be  permitted  to  be  made 
by  witnesses,  and  that  such  writings  should  be 
submitted  to  the  jury  as  evidence  as  to  the 
genninenese  of  the  writing  in  dispute. 
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NEW  STATUTES  EFFECTING  ALTR 
IIATIONS  IN  THE  LAW. 

LAW   or   EVIDENCE   (SCOTLAND.) 

16  Vict.  c.  20. 

Section  2  of  15  &  16  Vict.  c.  27,  re- 
pealed; s.  1. 

'So  much  of  section  1  of  15  &  16  Vict.  c. 
27,  fts  to  incompetency  of  persons  who  are 
agents  in  actions  being  witnesses,  repealed ; 
9.2.  . 

As  to  examination  of  witnesses,  whether 
named  in  the  record  or  not ;  s.  3. 

This  Act  not  to  apply  to  cases  of  adul- 
teiy,  &c. ;  s.  4. 

Adducing  of  party  as  a  witness  not  to 
have  effect  of  reference  to  his  oath  ;  s.  5. 

Not  to  affect  authority  of  Courts  as  to 
judicial  examination  ;  s.  6. 

The  following  are  the  Title  and  sections 

of  the  Act : — 

An  Act  to  alter  and  amend  an  Act  of  the  Fif- 
feenth  Year  of  her  present  Majesty  for 
amending  the  Law  of  EvideDce  in  Scotland. 
[9/A  May,  1853.] 

1.  The  second  section  of  the  Act  of  the  15 
&  16  Vict.  c.  27,  is  hereby  repealed. 

2.  So  much  of  the  first  section  of  the  said 
Act  as  provides  that  "  it  shall  not  be  compe- 
tent to  adduce  as  a  witness  in  any  action  or 
proceeding  any  person  who  shall  at  the  time 
when  he  is  so  adduced  as  a  witness  he  acting 
as  agent  in  the  action  or  proceedings  in  which , 
he  is  so  adduced,  excepting  in  so  far  as  the 
same  may  be  competent  by  the  existing  law  and  i 
practice  of  Scotland,"  is  hereby  repealed. 

3.  It  shall  be  competent  to  adduce  and  exa» 
mine  as  a  witness  in  any  action  or  proceeding  in 
Scotland  any  party  to  such  action  or  proceeding,  | 
or  the  husband  or  wife  of  any  party,  whether 
he  or  she  shall  be  indiyidually  named  in  the  | 
record  or  proceeding  or  not,  but  nothing  here- 1 
in  contained  shall  render  any  person,  or  the 
husband  or  wife  of  any  person,  who  in  any 
criminal  proceeding  is  charged  with  the  com- 
mission or  any  indictable  offence,  or  any  of- 
fence punishable  on  summary  conviction,  com- 
petent or  compellable  to  give  evidence  for  or 
against  himself  or  herself,  his  wife  or  her  bus- 
band,  excepting  in  so  far  as  the  same  may  be 
at  present  competent  by  the  law  and  practice 
of  Scotland,  or  shall  render  any  person  compel- 
lable to  answer  any  ouestion  tending  to  crimi- 
nate himself  or  herself,  or  shall  in  any  proceeding 
render  any  husband  competent  or  compellable 
to  give  against  his  wife  evidence  of  any  matter 
eonununicated  by  her  to  him  during  the  mar- 
riage, or  any  wife  competent  or  compellable  to 
gm  •((ainst  her  husband  evidence  of  any 
matter  cooomunieated  by  him  to  her  during  the 
marriage. 

4.  Nothing  herein  contained  shall  apply  to 
any  action,  suit,  or  proceeding  instituted  in 
Scotland  in  consequence  of  adultery,  or  for 


dissolving  any  marriage,  or  for  breach  of  pro* 
mise  of  marriage,  or  in  any  action  of  declarator 
of  marriage,  nullity  of  marriage,  puttini?  to 
silence,  legitimacy,  or  bastardy,  or  m  any  ac- 
ti6n  of  adherence  or  separation. 

6.  The  adducing  of  any  party  as  a  witness 
in  any  cause  or  proceeding  by  the  adverse 
party  shall  not  have  the  effect  of  a  reference 
to  the  oath  of  the  party  so  adduced  .•  provided 
always,  that  it  shall  not  be  competent  to  any 
party  who  has  called  and  examined  the  op* 
posite  party  as  a  witness  thereafter  to  refer  the 
cause  or  any  part  of  it  to  his  oath,  and  that  in 
all  other  respects  the  right  of  reference  to  oath 
shall  remain  as  at  present  established  by  the 
law  and  practice  of  Scotland. 

6.  Nothing  herein  contained  shall  alter  or 
affect  the  authority  or  practice  of  the  Courts  in 
Scotland  as  to  judicial  examination. 


NOTICES  OF  NEW  BOOKS. 

A  Complete  Series  of  Precedents  in  Can- 
veyancing  and  of  Common  and  Comtner^ 
cialForms^in alphabetical ordery  adapted 
to  the  present  state  of  the  Law  and  the 
practice  in  Conveyancing:  unth  copious 
Prefaces,    Observations,  and  Notes  on 
the  several  Deeds,    By  George  Crabb, 
Esq.,  Barrister-at-Law.    The  4th  edition. 
By  James  Traill   Christie,    Esq., 
Barrister-at-Law.     In  2  vols.     London  : 
Butterworths.     1853.     Pp.  1227. 
Mr.  Christie,  jun.,  has  not  only  ably 
revised  this  4th  edition  of  the  late   Mr. 
Crabb's  work,  but  very  materially  improved 
it,  by  amending,  and  iu  many  instances  cur- 
tailing the  length  of,  the  original  Prece- 
dents and  adapting  them  to  the  established 
forms  of  the  present  day.    The  introduc- 
tory statements  of  the  Law  relating  to  each 
class  of  Drafts  are  concise  and  highly  use- 
ful, particularly  to  the  articled  clerk  and 
young  solicitor,  who,  it  is  obvious,  should 
strive  to  unite  an  accurate  knowledge  of  the 
principles  of  Law  applicable  to  the  various 
kinds  of  legal  instruments,  with  the  prae* 
tical  Forms  by  which  the  intentions  of  the 
parties  are  to  be  carried  into  effect,  and  by 
which  means  he  will  soon  become  master  of 
his  Profession.     The  Editor  has  with  great 
care,  in  the  Prefaces  to  each  class  of  Deeds 
and  the  Notes  thereon,  noticed  the  various 
alterations  in  the  Law  which  have  taken 
place  since  the  former  edition  of  the  work. 
The    alphabetical   arrangement    of   th* 
original  work  has  been  continued, — ^a  plan 
which  certainly  affords  great  facility  of  refer* 
ence  by  the  practitioner,  although  the  scien- 
tific arrangement  would  in  other  respects  be 
preferable,— commencing  with  the  simplest 
forms  relating  to  personal  contnu^ts,  and 
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asoeuding  gradnally  to  the  more  dtiBcuIt  and 
complicated  settlements  of  Real  Property. 

Toe  book  commences  with  "  Abstracts  o< 
Title/'  and  in  the  compass  of  10  pages  an 
excellent  outline  is  given  of  all  the  po'nts  to 
which  a  solicitor  should  attend,  on  behidf 
of  his  client,  in  the  preparation  of  the  ab 
stracts  on  the  part  of  the  vendor,  and  it» 
perusal  on  behalf  of  the  purchaser.  There 
are  no  less  than  50  items  of  useful  advice 
given  on  this  important  subject,  which 
seem  well  nigh  to  exhaust  it,  so  far  ns  the 
duty  and  responsibility  of  the  practitioner 
extend.  After  treating  of  several  other  in- 
struments in  alphabetical  order,  such  as 
Acknowledgments,  Admittances,  and  Aftida 
vits, — with  the  forms  thereof,— the  learned 
Editor  proceeds  to  "Agreements,"  on 
which  also  there  is  a  concise  dissertation  ol 
several  pages  followed  by  a  variety  of 
forms.  Then  Deeds  of  Annuity,  Appoint- 
ments, Apportionments,  Apprenticeships, 
Arbitrations,  and  Assignments  follow  in 
like  manner.  Next  Attornments,  Auctions, 
Bankruptcy,  Bargains  and  Sales,  Bills  of 
Sale,  Bonds,  Creditors'  Trusts,  Conditions 
of  Sale,  Confirmations  and  Consents,— and 
so  ends  the  first  Volume. 

The  second  Volume  commences  with  Con- 
veyances, Co-partnerships,  Covenants,  — 
and  then  proceeds  to  Declarations  of  Tntsts, 
Defeasances,  Demises,  Deputations,  Disen- 
tailing Deeds,  Distress,  Dower.  Next  come 
Enfranchisement,  Exchanges,  Feoffments, 
Gifts,  Grants,  Indemnities,  Leases,  Li- 
cences. Then  follow  Mortgages,  Notices, 
Nominations,  Partitions,  Powers  of  Attorney, 
Presentations,  Purchases,  Releases,  Renun- 
ciations, Revocations,  Separations,  Settle- 
ments, Surrenders,  and  Wills,  with  other 
subordinate  instruments. 

LAW  OF  ATTORNEYS. 

DISABILITY  TO  PURCHASE. — SUBSEQUENT 
ACaUIESCENCE. 

Three  farmers,  being  entitled  to  land, 
employed  as  their  solicitor  in  the  sale  of  it 
by  auction,  the  owner  of  adjacent  land, 
whose  bailiff  was  one  of  the  vendors.  The 
solicitor  prepared  and  settled  the  conditions 
of  sale,  and  attended  as  a  bidder  at  the  sale, 
and,  after  a  competition,  was  declared  the 
purchaser  of  one  of  the  lots.  The  plain- 
tiff, who  was  one  of  the  vendors,  was  not 
then  of  age,  being  in  his  21st  year  only. 
After  attaining  his  majority,  he  and  Ins 
brothers  received  from  the 


years  afterwards,  the  plaintiff  filed  a  bill  to 
rescind  the  sale ;  it  was  held  that,  there 
having  been  no  conveyance,  and  there  being 
no  obstacle  to  the  plaintiff  recovering  the 
land  in  ejectment,  and  there  haying  been 
acts  of  acquiescence  on  the  plaintiff^s  part, 
the  bill  was  filed  too  late,  and  it  was  dis- 
missed ;  but,  having  regard  to  the  relation  ht- 
tween  the  plaintiff  and  defendant,  andtbe 
duty  imposed  upon  a  solicitor,  without  costs* 

In  a  cross  suit  by  the  soUcitor  against 
the  three  vendors  to  enforce  the  specific 
performance  of  the  contract,  it  was  held 
that,  although  there  were  acts  of  acquies- 
cence  which,  in  an  ordinary  case,  might 
have  entitled  the  purchaser  to  a  decree,  bis 
relation  to  the  vendors,  as  solicitor,  disen- 
titled him  to  such  relief. 

In  the  case  of  a  contract  by  a  solicitor  to 
purchase  his  client's  property',  a  confirma- 
tion, to  give  a  title  to  the  solicitor  to  have 
the  contract  specifically  performed,  must  be 
strong  and  plain,  and  with  knowledge  of  the 
infirmity  of  the  contract.  Salmon  v.  Cuttt, 
Cutis  V.  Salmon,  4  De  G.  &  S.  125. 

REPEAL  OF  ATTORNEYS'  CERTIFI- 
CATE DUTY. 

The  second  reading  of  this  Bill,  which 
nominally  stands  for  the  1st  June,  must  of 
course  be  further  postponed.  The  various 
items  of  the  Chancellor  of  the  Exchequer's 
extensive  Budget  proceed  very  slowly. 
Though  the  resolution  on  the  great  ques- 
tion of  the  Income  Tax  was  carried  bj  a 
large  majority,  the  Bill,  in  its  progress 
through  the  Committee  and  other  stages, 
has  to  undergo  numerous  motions  for 
amendment.  After  these  have  been  effected, 
will  come  the  Bill  iR?posing  Duties  on  Suc- 
cessions, upon  which  there  will  no  doubt  be 
an  equally  extensive  contest.  Then  will 
come,  we  understand,  the  Customs  and 
Excise  alterations,  and,  amongst  others, 
the  increase  in  the  Brewers'  licences,  which 
will  be  stoutly  opposed.  In  principle, 
there  can  be  no  doubt  the  Chancellor  of 
the  Exchequer  is  right.  The  amount  paid 
on  the  licence  is  proportioned  to  the  quan* 
tity  manufacturea  up  to  a  certain  maximum. 
The  small  brewer  pajs  a  few  shillings ;  the 
brewer  of  40,000  barrels  pays,  say  100/. ; 
but  suppose  he  sells  half -a- million  of 
barrels,  is  he  to  pay  no  more  7  One  of  the 
great  brewers,  not  only  votes,  but  speaks 
repeal  of  the  Certificate  Tax, 
which  is  in  the  nature  of  an  annual  licence. 


solicitor  sums 
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'  or  more.  Is  it  not  past  bearing  to 
hear  such  Legislators  ?  Yet  it  is  rumoured 
that  the  great  brewers,  distillers,  and  others 
of  their  class,  will  be  too  many  for  the 
Chancellor  of  the  Exchequer,  and  that  he 
must  forego  the  sum  on  which  he  reckoned 
hj  carrying  out  the  principle  of  the  Excise 
licences,  founded  either  on  the  quantity 
manufactured  or  the  rental  of  the  premises. 

Amongst  the  changes  which  it  is  probable 
will  be  eflPected  in  some  of  the  items  of  the 
Badget,  but  which  we  believe  will  be  of  no 
serious  amount,  we  trust  that  the  represenr- 
tatives  and  friends  of  the  Attorneys  and  So- 
licitors throughout  the  country  will  be  true 
to  their  former  opinions,  and  again,  by  a 
decided  majority,  support  the  amendment 
of  Lord  Robert  Grosvenor  for  a  total  in- 
stead  of  a  partial  repeal  of  the  impost. 

Upwards  of  200  petitions  hare  already 
been  presented,  and  nearly  as  many  more 
are  in  readiness  to  be  presented  by  the  re- 
spective members  of  the  several  localities 
from  whence  they  come,  as  soon  as  the  day 
b  fixed  for  discussing  that  part  of  the  Fi- 
nancial Scheme. 

A  considerable  number  of  petitions  have 
also  been  presented,  and  more  are  coming, 
against  tbe  redaction  of  the  Stamp  Duty  on 
Articles  o( Clerkship.  The  time  may  arrive 
when  this  tax  should  also  be  abolished,  but 
with  it  should  be  accompanied  measures  for 
raising  the  standard  both  of  general  and 
legal  education,  so  that  the  attorneys  and 
solicitors  may  keep  pace  with  the  station 
and  attainments  of  the  other  learned  Pro- 
fesMons,  who  are  not  burthened  with  any 
fiscal  regulations,  either  on  entering  tbe 
Profession  or  continning  its  practice. 

COSTS    OF   REGISTRATION    OF   AS- 
SU  RANGE. 


MB.  BBLLENDBR    KBR's     LBTTBB    TO     THE 
LORD   CHANCELLOR. 

[Printed  by  order  of  the  House  of  Lords,  27th 
April.'] 

"  My  Lord, — In  pursuance  of  the  instruc- 
tions which  I  received  from  your  Lordship, 
I  bef(  to  submit  to  your  Lordship  tbe  following 
atatement  as  to  the  probable  cost  of  registra- 
tion and  search  under  the  provisions  of  the  Bill 
now  before  Partiament,  and  of  tbe  costs  of  re- 
gistering and  searching  under  the  present  sys- 
tem of  registry  in  Middlesex  and  Yorkshire. 

'*  The  object  is  to  show  that  it  is  probable 
that  the  cost  both  of  registry  and  search  under 
the  system  proposed,  will  be  less  than  the  pre- 
sent cost  ot  registry  apd  search  in  Middlesex 
and  Yorkshire. 

"The  Real  Property  Commissioners  in  their 
second  report  enter  into  very  elaborate  calcu- 
lations, so  as  to  enable  them  to  make  an  esti- 


mate of  the  probable  number  of  instruments 
which  would  be  registered  in  a  year.  The 
basis  of  their  calculations  was  the  returns  of 
tbe  number  of  stamps  issued,  the  number  of 
instruments  registered  in  Yorkshire, Middlesex, 
and  the  Bedford  Level,  and  from  their  calcula- 
tions they  assumed  that  registration  was  already 
established  over  one-6fth  of  the  populationr  of 
England  and  Wales ;  and  the  conclusion  which 
the  Commissioners  came  to  was,  that  the  whole 
number  of  instruments  which  would  have  been 
registered  would  be  70,000,  and  that  there 
would  be  less  trouble  in  registering  instru- 
ments on  the  plan  they  proposed  than  upon  the 
plan  of  the  present  registries. 

"  Assuming  this  calculation  to  be  correct, 
looking  to  the  increased  amount  of  population 
and  amount  of  capital,  it  may  be  now  assumed 
that  the  number  of  instruments  to  be  registered 
will  be  80,000.  It  is  probable  the  enfranchise- 
ment of  copyholds  and  other  measures  will 
tend  to  increase  the  number. 

"As  regards  the  cost  of  the  establishment  of 
a  general  registry  office,  &c.,  the  Commission- 
ers, referring  to  the  costs  of  the  Middlesex  re- 
gistry, considered  that  15,000/.  a  year  would  be 
sufficient  to  provide  salaries  for  all  officers  and 
servants;  and  estimating  the  extent  of  the 
building  necessary  for  a  general  registry,  they 
considered  that  (referring  to  the  size  of  the 
building  used  for  the  present  registry  in  Mid- 
dlesex) if  a  general  registry  were  to  be  insti- 
tuted on  the  plan  of  the  present  registry  in 
Middlesex,  a  building  of  the  size  of  Lincoln's 
Inn  Hall,  divided  into  three  stories,  would  be 
more  than  sufficient  for  the  next  120  years; 
but  they  conceive  that  there  were  two  circum- 
stances which  rendered  it  probable  that  more 
space  would  be  required ;  first,  that  the  num- 
ber of  transactions  during  the  present  ccntwry 
would  exceed  those  of  the  last ;  and,  secondly, 
that  the  instruments  were  to  be  registered  at 
length.  As  Lincoln's  Inn  Hall  is  70  feet  bv 
9.2  feet,  a  building  of  100  feet  by  50  feet  would, 
of  course,  be  more  than  sufficient  to  allow  for 
this  increase,  and  one  of  half  the  size  would  be 
sufficient  for  the  first  20  or  30  years.  They 
observe  that  the  memorials  usually  run  about 
one-fifth  of  the  length  of  deeds,  but  that  the 
length  of  deeds  fafter  a  jreneral  registry)  would 
be  diminished,  and  it  will  be  observed  that  the 
present  registry  has  to  preserve  not  only  the 
memorial  of  the  deed,  but  the  copy  of  that 
memorial ;  whereas,  according  to  the  plan  pro- 
posed for  the  general  registry,  a  part  or  copy  of 
the  deed  only  would  be  kept. 

"The  Commissioners  proposed  that  the 
building  should  be  fire-proof  and  substantial* 
and  considered  that  a  proper  return  for  the 
money  expended  in  building,  need  not  exceed 
1,000/.  per  annum,  and  they  considered  that 
the  whole  expense,  including  the  15,000/.  and 
offices,  woulcf  probably  not  exceed  20,000/.  per 
annum.  In  order  to  show  in  what  manner 
this  expenditure  might  be  defrayed,  they  esti- 
mated  the  probable  average  expense  for  regis- 
tering a  deed  as  follows :  on  48  folios  the  ex- 
pense they  consider  would  be,— 
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And  the  Commissioners  suggest  that  even  this 
small  amount  should  be  diminished  on  trans- 
actions under  100/. ;  but  at  the  time  they  made 
this  suggestion  I  should  observe  that  there 
were  not  the  means  which  now  exist  (to  which 
I  shall  refer),  of  ascertaining  generally  what 
were  transactions  under  100/. 

"  In  considering  the  establishment  of  a  ge- 
neral registry,  the  cost  attending  the  registra- 
tion and  search  in  small  transactions  has  always 
been  one  of  the  main  arguments  against  the 
measure,  and  this  objection  appears  to  have 
weighed  strongly  with  the  Select  Committee 
of  the  House  of  Commons  appointed  in  April, 
1832,  on  the  General  Registry  Bill.  They  re- 
port that,  'After  mature  consideration,  your 
Committee  are  unanimously  of  opinion,  that  a 
general  register  of  all  deeds  and  instruments 
affecting  land  will  be  of  decided  advantage  as 
regards  large  purchases.  With  respect  to 
smaller  transactions,  especially  those  in  the 
country,  in  which  the  more  cumbrous  and  in- 
tricate proceedings  of  the  law  are  generally 
dispensed  with,  your  Committee  believe  that 
the  same  facility  which  would  be  afforded  by  a 
general  register  in  dealings  with  large  estates 
applies  equally  to  sales  of  small  properties; 
yet  inasmuch  as  the  expense  of  registration 
will  be  more  severely  felt  by  the  latter  than  by 
the  former,  and  as  sales  of  small  estates  are  so 
much  more  numerous  than  transfers  of  great 
properties,  your  Committee  feel  some  doubt 
whether  the  benefits  to  be  derived  will  more 
than  compensate  for  the  certain  expense  to  be 
incurred.  However,  as  it  is  plainly  impossible 
to  Bx  any  limit  which  would  not  lead  to  this 
anomalous  result,  that  all  property  above  a  cer- 
tain value  should  be  governed  by  one  law, 
while  all  below  it  should  he  governed  by  an- 
other, your  Committee  are,  upon  the  whole,  of 
opinion  that  if  the  cost  of  registration  could  be 
BO  adjusted  as  to  be  comparatively  small  upon 
purchases  below  a  small  value,  the  system  of 
registration  would  be  made  most  perfect,  by 
being  made  applicable  to  all  lands  without  re- 
ference to  their  value.' 

"  I  think  it  may  be  shown,  first,  that  as  re- 
gards small  transactions,  the  cost  of  registra- 
tion under  the  new  system  may  be  reduced 
even  below  that  stated  by  the  Real  Property 
Commissioners.  When  the  former  Commis- 
aionera  reported,  every  conveyance  by  lease 
and  release  required  at  least  a  stamp  to  the 
amouat  of  U.,  at  present  the  stamps  on  pur 
chase  begin  at  2f .  6d,  and  increase  gradually 
np  to  1/.  1  Of.  on  a  purchase  of  300?.    The 


stamps  on  leases  are  from  6i2.  where  the  leat 
is  under  5/.,  up  to  1  Of .  where  the  rent  amountt 
to  100/.,  and  on  mortgages  the  stamp  grtdoally 
increases  from  la.  3a.  up  to  7<*  6(f.  where  the 
money  secured  is  not  more  than  300/.,  a&d 
there  is  a  similar  low  duty  on  settlements  and 
on  agreements,  and  the  cost  for  postage  is  di- 
minished. 

"  As  a  very  large  proportion  of  the  instcn- 
ments  relating  to  small  transactions  will  be 
either  conveyances,  mortgages,  leases,  or  agree- 
ments, therefore  either  the  fee  for  registratioD 
may  be  graduated  according  to  the  stamp  put 
on  the  deed  to  be  registered,  beginning  from 
6rf.,  or  on  all  very  small  transactions  where  the 
stamp  does  not  exceed  lOf .  the  fee  might  be 
altogether  dispensed  with ;  the  nroductioD  of 
the  stamped  instrument  would  be  a  sufficient 
and  easy  guide  to  ascertain   the  amoaot  of 
or  the  actual  exemption  from  the  fee.    Assum- 
ing that  the  instruments  to  be  registered  are 
80,000,  and    that    half   of  this  number  are 
exempt,  or  have  to  pay  only  a  small  fee,  then 
the  fees  payable  on  the  remainder  (say  7f •  on 
each  instrument),  with  the  fees  to  be  paid  for 
searching  the  registry,  would  be  quite  suffi- 
cient to  produce  the  yearly  sum  of  25,000/.   I 
put  the  cost  at  25,000/.  which  the  Real  Pro- 
perty Commissioners  put  at  20,000/.  to  allow 
for  the  increased  number  of  instruments  which 
I  have  assumed  will  be  registered ;  but  a  power 
to  increase  or  diminish  the  fees  (so  as  to  make 
the  registry  pay  the  cost  of  the  establishmeot) 
is  reserved  to  the  Treasury  by  the  Bill,  and  in 
transactions  not  coming  within  the  class  of 
small  transactions  it  cannot  be  very  important 
whether  the  fee  is  7«-  or  105. 

"  I  have  thus  shown  that  as  regards  the  fee 
to  be  paid  there  are  easy  means  of  being  able 
to  remove  the  objection  as  to  costs  on  small 
transactions,  and  which  has  been  so  often 
urged  against  the  establishment  of  a  general 
register,  and  which  appears  to  have  had  great 
weight  with  the  Committee  of  the  House  of 
C'Ommons  in  1832. 

"  It  has  been  shown  that  with  reference  to 
population  one-fifth  part  of  England  and  Wal^ 
is  now  subject  to  the  existing  registries,  and  it 
will  be  observed  that  there  are  no  means  under 
the  present  system  of  registry  in  Middlesex 
and  Yorkshire  of  graduating  the  costs  of  re- 
gistry with  reference  to  the  largest  and  the 
smallest  transaction .  To  show  that  the  cost  of 
registration  under  the  proposed  system  will  be 
less  than  what  is  now  payable  for  registeriog 
in  Yorkshire  and  in  Middlesex,  and  also  that 
the  cost  of  searching  these  registries  is  greater 
than  the  cost  of  a  similar  search  will  be  under 
the  general  registry  proposed  to  be  establishedt 
I  have  procured  a  solicitor  of  eminence  to  make 
out  a  bill  of  the  cost  of  registering  a  deed  m 
Middlesex  and  Yorkshire,  and  also  for  the 
ordinary  searches  on  a  purchase  or  mortgage. 
"The  Incorporated  Law  Society  sent  a  state- 
ment of  what  they  conceived  would  be  the  coats 
of  registration  under  the  general  registry  sought 
to  be  established,  which  was  referred  to  by 
Lord  St.  Leonards.  I  have  been  favoured  by 
them  with  a  copy  of  this. 
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"The  Bfll  before  the  House  piovides  for  the 
puties  hayinff  the  power  to  register  a  duplicate 
ori^na],  and  exempts  this  du|dicate  from 
stamp ;  and  it  is  to  be  assumed  tbat  this  will  be 
the  course  adopted  in  almost  all  cases  of  any 
magnitude,  and  the  benefit  of  this  will  be,  that 
there  will  be  two  originals  of  equal  value,  one 
remaining  with  the  owner,  the  other  at  the  re- 
gistry; so  that  if  the  deeds  at  the  registry  are 
destroyed,  the  owner's  will  remain,  and  the 
objection  of  his  parting  with  his  title  deeds 
will  not  arise.  If  the  owner's  title  deeds  are 
destroyed,  the  duplicate  originals  will  be  safe 
at  the  registry ;  but  I  conceive  that  in  small 
transactions  the  owner  will  often  be  content  to 
deposit  his  original,  and  when  he  may  require 
it,  to  obtain  an  office  copy,  and  thus  save  the 
cost  of  a  duplicate. 

"From  the  paper  No.  1.  (see  Appendix)  it 
appears  that  the  cost  of  registering  a  deed  of 
ordinary  length  in  Middlesex  is  21.  I9s ,  and  if 
there  is  a  plan  on  the  conveyance  (which  in 
Middlesex  is  frequently  the  case)  the  cost  is  in- 
creased to  4/.  Is.  From  (No.  2)  the  estimated 
cost  of  registering  a  deed  in  the  general  re- 
gistry, when  the  fee  for  registering  is  low, 
would  be  2/.  6s.  6d.,  but  even  this  cost  would 
probably  be  decreased  if  there  is  a  power  in  the 
Judges  or  the  Lord  Chancellor  to  fix  a  low  fee 
for  preparing  the  duplicate  for  registration  and 
attendmg  its  execution ;  or  if  no  duplicate  is 
retained ;  and  here  it  will  be  observed  that  the 
party  has  for  the  price  paid  by  him  the  advan- 
tage of  a  duplicate  deed  always  preserved  on 
the  registry.  The  cost  (No.  3)  of  searching 
the  registry  in  Middlesex  is  estimated  at  2/. 
I6s.  8(/.,  but  is  sometimes  increased  to  25/.  and 
even  to  50/.  in  a  case  where  the  title  is  com- 
plex. The  estimate  of  costs  of  registration 
under  the  present  bill  made  by  the  Incorporated 
Law  Society  (No.  4)  includes  the  registration 
of  a  contract,  &c. ;  these  items  are  printed  in 
italics,  but  I  conceive  in  ordinary  cases  these 
will  never  be  incurred ;  as,  assuming  that  the 
lamc  practice  will  be  adopted  under  the  general 
registry  as  is  now  adopted  in  Middlesex  and 
Yorkshire,  I  believe  it  is  admitted  that  it  is  not 
the  practice  to  register  contracts,  &c.,  except 
in  special  cases,  as  agreements  for  building 
leases.  Sec.  Subject  therefore  to  these  deduc- 
tions, the  charges  appear  to  be  very  similar  to 
those  referred  to  in  other  estimates. 

"  In  addition  to  the  cost  of  searching  the 
)^stry  there  are  general  searches  necessary 
to  be  made  on  all  purchases  (No.  5).  Until 
the  lists  of  lis  nendens,  judgment,  and  Crown 
debts  are  united  to  the  general  registry  office, 
the  cost  for  these  separate  searches  will  have  to 
be  paid,  in  addition  to  the  costs  of  searching 
the  general  registry ;  and  a  small  separate  fee 
vill  still  be  payable  to  the  solicitors  for  searches 
(C.,  D..  and  E.,  No.  5) ;  but  as  the  search 
*in  be  made  at  the  same  place  and  time  as 
applying  for  the  certificate  of  search  it  may  be 
asfumed  that  this  cost  will  be  diminished,  and 
ft  is  probable  that  in  the  case  of  a  party  sell- 
^6  in  Iota  he  will,  to  save  expense,  procure 
<*c  certificate  of  search,  &c,,  which  would  be 


produced  to  the  purchaser  of  each  lot,  Urns 
saving  the  cost  of  a  search  by  each  purchaser. 

"  I  think,  from  the  foregoing  statement  and 
the  documents  referred  to,  that  it  appears  there 
are  sufficient  means  of  reducing  the  cost  of  re- 
gistration in  small  transactions,  and  that  the 
cost  of  search  and  registration  under  the  pro- 
posed system  will  in  the  other  cases  be  less 
than  those  which  are  now  incurred  in  Middle- 
sex and  Yorkshire.    1  remain, 

"  Your  Lordship's  obedient  servant, 
"  H.  Bellbndkn  Kir. 
'*  The  Lord  Chancellor,  &c.,  &c.,  &c. 

"Since  the  foregoing  observations  were  pre- 
pared I  have  been  favoured  by  Mr.  Archer  with 
the  three  documents.  A.,  B.,  and  C,  relating 
to  the  cost  of  search  in  Middlesex,  &c.  Mr. 
Archer  is  a  gentleman  of  great  experience  in 
searching  the  Middlesex  registry,  he  being 
principally  occupied  in  making  such  searches 
for  the  Board  of  Works,  the  Office  of  Woods, 
the  Solicitor  of  the  Treasury,  and  several  emi« 
nent  private  solicitors.  Mr.  Archer,  in  his 
estimates,  goes  more  into  detml  as  to  the 
searches,  &c.,  and  it  is  to  be  collected  from  his 
papers  that  the  cost  in  Middlesex  exceeds  the 
amounts  stated  in  No.  \  and  No.  3  in  the  Ap- 
pendix." 


BARRISTERS  CALLED. 

Easter  Term,  1853. 
Lincoln's  inn. 
April  30. 
William  Whittaker  Barry,  Esq. 
Charles  George  Tripp,  Eso. 
Samuel  Uatchard,  Esq.,  M.A. 
John  Lewis  Roget^  Eso.,  M.A. 
Robert  Hay  Murray,  Esq.,  M.A. 
William  Bircham,  jun.,  Esq.,  M.A. 
Edwin  Davis  Maddy,  Esq.,  M.A. 
Hon.  Robert  Charles  Herbert,  M.A. 
George  Edward  Adams,  Esq.,  M.A. 
William  Downing  Bruce,  Esq. 
Hugh  Frederick  Jackson,  Esq.,  M.A. 
Joseph  Askew  Turner.  Esq.,  M.A. 
William  Henry  Melvill,  Esq.,  M.  A. 

fNNEft  TEMPLE. 

May  2. 
Richard  Edward  Turner,  Esu.,  B.A. 
William  Cole  Beasley,  Eso.,  M.A. 
Thomas  Comyns  Parker,  Esq.,  B.A. 
Arthur  Sanders,  Esq.,  B.A. 
Francis  Blomfield,  Esq.,  B.A. 
George  Gillett,  Esq.,  B.A. 
Edmund  Burke,  Eso. 
John  Bishop,  Esq.,  B.A. 
James  Ijoxham  Foster,  Esq. 
Charles  Wood,  Esq.,  B.A. 
Joseph  Coates,  Esq.,  M.A. 
George  Lovell,  Esq. 
John  Cumin,  Esq. 
Francis  Sharpe  Powell,  Esq.,  B.A. 
Edmund  Waller,  Esq.,  B.A. 
Roger  Carmichael  Robert  Owen,  Esq.,  B.A. 
Robinson  Fowler,  Esq. 
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John  Geo.  Bowes  Thoroton  Hildyard. 
Ghades  Manley  Smith,  Esq. 

MIODLB  TEMPLE. 

Mays. 
Wiffiam  CampbeU  GiUan,  Esq. 
John  SaviU,  Esq. 
Actoo  Sntee  Ayrton,  Esq. 
Baker  Peter  Smith,  Esq. 
John  Bobson.  Esq. 

gray's  ink. 

April  30. 
Henry  If  ilford,  Esq. 
Tkomas  Micklethwaite,  Esq. 


Esq., 


PROFESSIONAL  LISTS. 

PERPETUAL  COMMISSIONERS 

jfypaitUed  under  the  Fines  and  Recoveries'  Act, 
with  dates  when  gazetted. 

Brodhurst,  Alfred,  Worksop,  in  and  for 
Hie  Couatv  of  Nottingham.    May  1 0. 

Dale,  Thurston  George,  Lincoln,  in  and  for 
the  CSty  of  Lincoln  and  County  of  the  same 
City  also  and  for  the  parts  of  Lindsay,  and 
parts  of  Kesteven,  in  the  County  of  Lincoln. 
May  13. 

Ingle,  William  Machin,  Helper,  in  and  for 
the  County  of  Derby.    April  29. 

Mourilyan,  Joseph  Noakes,  Sandwich,  in 
and  for  the  Countv  of  Kent.     May  17. 

Wood,  Frederick  John,  Hinckley,  in  and  for 
the  County  of  Leicester.    May  6. 

DISSOLUTIONS    OF   PROFESSIONAL    PART- 
NERSHIPS. 

From  April  26M    to  May   20th,    1853,  both 
inclusive,  with  dates  when  gazetted. 
Copland,  John,  and  Edward  Copland,  Chelms- 
ford, Attorneys  and  Solicitors.     May  29. 


Curtis,  Charles  Archer,  and  John  Cooke, 
Ahingdon  and  Watlington,  Attorneys  and  So- 
licitors.   May  6. 

Hart,  Richard,  and  Tliomas  Kipping,  Maid- 
stone, Attorneys  and  Solknton.    May  26. 

Shaw,  Heniy  Thomas,  and  William  Henry 
Newstead,  Ely  Place,  Holbora,  Attorneys  and 
Solicitors.    April  29. 

Spottiswoode,  John,  David  Rohertson,  and 
John  Maiiland,  27,  Great  George  Street,  West- 
minster, Parliamentary  Agents  and  Convey- 
ancers.   May  10. 

Wilkinson,  Leonard,  and  Henry  Kcnyon, 
Blackburn,  Attorneys  and  Solicitors.    May  17 

Wood,  Wm.,  and  Reginald  Amphlett  Paiker, 
Liverpool,  Attorneys  and  Solicitors.  May  3. 


NOTES  OF  THE  WEEK. 


LAW   APPOINTMBNT. 

The  Lord  Chancellor  has  appointed  Jmts 
Losh,  Esq.,  Judge  of  the  Nonhnmbcrland 
County  Court  (Circuit  No.  1),  in  the  room  of 
G.  H.  Wilkinson,  Esq.,  resigned. 


NEW   MBMRBRS   OF   PARLIAMENT. 

Dudley  Coutts  Majoribanks  and  JoknFm- 
ter.  Esquires,  for  Berwick-npon-Tweed,  in  tbe 
room  of  John  Stapleton  and  Matthew  Forster, 
Esquires,  whose  election  has  heen  adjadged 
void. 

William  Lee,  Esq.,  for  Maidstone,  in  the 
room  of  George  Dodd,  Esq.,  whose  election 
has  been  adjudged  void. 

William  Alexander  Mackinnon,  Esq.,  for  Rye, 
in  the  room  of  William  Alexander  Mackinnon, 
jun.,  Esq.,  whose  election  has  been  declared 
void. 

[We  give  the  names  of  these  gentlemeD,  in 
order  that  they  may  be  solicited  to  consider  the 
repeal  of  the  Certificate  Tax.] 


AECENT   DECISIONS    IN  THE  SUPERIOR   COURTS, 

AND     SHORT   NOTES   OF     CASES. 


Cartwright  v.  Cartwright.     May  25,  1853. 

HUSBAND  AND  WIFE.  —  PROVISO  IN  MAB- 
RIAGB  SETTLEMENT  IN  CASE  OP  SEPA- 
RATION. 

Upon  the  marriage  of  the  plaintiff  and  de» 
fendant,  it  was  provided,  that  in  case  a  se- 
paration should  take  place  by  reason  of 
uny  disagreement  or  otherwise,  the  rents 
and  profits  of  the  settled  estates  should  be 
paid  to  the  husband.  The  Ecclesiastical 
Court  had  decreed  a  divorce  a  mens&  et 
thoro  on  the  ground  of  the  husband's 
adultery,  and  he  thereupon  filed  a  claim 
for  the  rents  and  profits  .*  Held,  dismissing 
with  costs  an  appeal  from  Vice- Chancellor 
Wood,  that  the  provision  was  against 
public  policy,  and  the  claim  was  rightly 
dkmssed. 


This  was  an  appeal  from  the  decision  of 
Vice-Chancellor  Wood  (reported  ante,  vol.  45, 
p.  381),  dismissing  with  costs  this  duo, 
which  was  filed  by  the  plaintiflf  for  payment  to 
him  of  the  rents  and  profits  of  certain  estates, 
which  had  been  settled  on  his  marriage  with 
the  defendant  in  July,  1839,  upon  the  latter 
for  life  for  the  maintenance  of  herself  and 
children,  with  a  proviso  for  their  payment  to 
the  husband  in  the  event  of  the  separation  oi 
the  plaintiff  from  his  wife  by  reason  of  any 
disagreement  or  otherwise.  It  appeared  a 
decree  had  been  made  by  the  Ecclesiastiwl 
Court  for  a  divorce  a  mensd  et  thoro  on  the 
ground  of  adultery  by  the  husband  in  a  auit 
by  him  for  the  restitution  of  conjugal  rights. 

Russell  and  Terrell  in  support  of  the  appeal; 
Dante/  and  Amphlett,  contrk ;  C.  3f.  Roup^ 
and  Bowring  (or  the  trustees. 

The  Lords  Justices  dismissed  the  appeal 
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vith  costoy  on  the  ground  the  provision  was 
against  public  policy. 

»MiUt  Bt  t^t  inonir. 

AiMiUe  T.  Sims.    May  36,  1863. 

AMENDMENT  OF  BILL  PCKDIKO  APPEAL 
PROM  DECISION  OVEBRULING  DEM17RRER. 
— IRREGULARITY. 

A  plaintiff,  pending  an  appeal  from  a  decision 
overruling  a  demurrer  to  a  biU,  and  after 
notice  of  appeal  had  Been  served,  obtained  an 
order  to  amend  and  amended  thereunder. 
The  order  was  discharged  and  the  amend' 
ment  struck  out,  on  motion,  with  costs. 
R.  Palmer  and  G.  L,  Russell  appeared  in 
support  of  this  motion  on  bebalf  of  the  defen- 
dant, to  discharge  an  order  to  amend,  obtained 
by  the  plaintilF,  and  to  take  the  amended  biU 
off  the  file.    It  apoeared  that  a  demurrer  had 
been  OYerruled,  and  an  appeal  from  such  over- 
roling  presented—notice  thereof  having  been 
duly  served  on  the  plaintiff  before  obtaining 
the  order  to  amend.     Cooper  v.  Lewis,  2  Fhill. 
178,  was  cited. 
RoupeU  and  Martindale,  contrL 
The  Master  of  the  Rolls  said,  that  as  the 
plaintiff  had  distinct  notice  of  the  appeal  before 
&e  service  of  the  order  to  amend,  it  had  been 
irregulariy  obtained  and  must  be  discharged, 
and  the  amendmenta  be  expunged,  with  costs. 


Vttt'Cbancfllor  HfnlrtriHts. 
Heath  V.  Chapman,    May  6,  1853. 

DEATH  OF  A  DEFENDANT  AFTER  REFER- 
ENCE TO  THE  MASTER  AS  TO  PARTIES. 
— SUPPLEMENTAL   BILL. 

A  defendant  died  in  an  administration  suit 
after    a    reference  to  the  Master  as  to 
parties,  and  the  solicitor  to  one  of  the 
parties  had  taken  out  administration  to  his 
estate.    An  order  was  refused  under  the 
15  4-  16  Vict.  c.  86,  s.  53^  and  the  44th 
Order  of  August  7  last,  and  a  supplemental 
bill  was  directed  to  be  filed, 
Slderton  appeared  in  support  of  an  applica- 
tion £Dr  an  order  under  the  44th  order  of 
August  7  last,  and  the  15  &  16  Vict.  c.  86,  s. 
53,  upon  the  death  of  a  defendant  in  this  ad- 
ministration suit  after  reference  to  the  Master  as 
to  parties.    It  appeared  one  of  the  solicitors  in 
the  suit  had  taken  out  letters  of  administration. 
The   Vice-chancellor  said,  a  supplemental 
bill  had  better  be  put  in  according  to  the  old 
practice. 


VtcT'C^itcellar  ^tvuLtU 
Pitt  V.  Pitt  and  others.    April  28,  1853. 

HUSBAND  AND   WIFE. — LEAVE  TO   DEFEND 
IN  FORMA   PAUPERIS.— ORDER  OF  COURSE. 

Leave  given,  as  of  course,  to  husband  and 
wife  to  defend  in  form4  pauperis  in  a  suit 
relating  to  the  reversionary  interest  of  the 
latter,  and  the  Court  refused  on  the  motion 
for  such  leave  to  entertain  affidavits  against 
their  being  entitled  so  to  sue. 


This  was  a  motion  on  behalf  of  Bdwvd 
Gough  and  his  wife,  two  defendants  in  lliiE 
suit,  relating  to  the  tetter's  reversionarf  in* 
terest  in  certain  property,  for  leave  to  defend 
in  formd  pauperis,  on  the  usual  affidavit. 

Batten  in  support. 

W.  Morris,  contr^  on  affidavit  against  the 
defendants'  being  entitled  to  sue  imformdpass^ 
peris. 

The  rtee-Chaneellor  said,  that  the  order  wm 
aa  of  course,  and  refused  to  enter  into  the 
question  raised  by  the  affidavit  in  oppoeition* 

VCcc'CDixnoIIar  HBTeelr* 
Waldron  v.  Ermuri9.    April  30, 1853. 

CLAIM.— LEGATEE  SUING  ON  BEHALF,  &e» 
— COSTS  A8  BETWEEN  80LIG1TOR  ANB 
CLIENT. 

Held,  that  a  legatee,  smmg  an  aerentor  vm 

behalf  of  himself  and  the  other  legatees^  ia 

entitled  to  his  costs  as  between  soUeUor 

and  client,  notwithstanding  there  wasud^ 

ficiency  of  assets. 

Hare  applied  in  this  claim,  which  wm  liled 

by  a  legatee  on  behalf  of  himself  and  the  other 

legatees  against  the  executor,  for  his  coats  aa 

between  solicitor  and  client,  although   there 

was  a  deficiency  of  assets,  citing  Crosa  r.  Kms^ 

nington,  U  Beav.  89. 

Chandless  and  Eddis  contrft. 
llie  Vice-chancellor  said,  the  plaiotiir  y 
entitled  to  costs  as  asked. 


In  re  Richard  Sill.    May  6,  1853. 

ATTORNEY.-- STRIKING    OFF    THE  ROLI..^-> 
COMPOUNDING      PROSECUTION.  — 
PRETENCES. — MISCONDUCT. 

Where  it  appeared  an  attorney  had  ( 
voured  to  stifle  a  prosecution,  and  had  re* 
ceived  securities  for  more  than  the  amoamt 
of  his  costs  of  the  prosecution,  and  had 
continued  to  be  intimately  in  the  soeieiy  of 
the  parties  prosecuted,  he  was  ordered  to 
be  struek  off  the  Rolls,  and  aUkomgk  a 
conviction  for  obtaining  such  seeuriiiea  bf 
false  pretences  had  been  reversed,  but  am  m 
technical  objection. 

This  was  a  rule  nisi  obtained  on  November 
9  last,  upon  the  application  of  the  Incorporated 
Law  Society,  to  strike  Mr.  Sill  off  the  RoO  of 
Attorneys  of  this  Court.  It  appeared  tbas  he 
had  been  convicted  at  the  Central  Criminal 
Court,  on  August  16  last,  of  having  unhiwfnD^ 
by  false  pretences  obtained  from  Henry 
Broome  two  bills  of  exchange  for  the  pavment 
of  120/.  repectively,  and  one  bill  of  ezimsge 
for  the  payment  of  250/.,  with  intent  to  cbeaK 
and  defraud  him  against  the  Statute,  &c^  aed 
was  sentenced  on  September  20  to  be  impri* 
soned  and  kept  to  hard  labour  for  two  yeenw 
The  conviction  was  reversed  on  January  95 
last,  on  the  ground  of  defect  in  the  description 
of  the  ownership  of  the  property  alleged  le 
have  been  obtained  under  false  preteocea  (ie» 
ported  ante,  vol.  45,  p.  296). 
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8iU  ia  penoQ  showed  cause  aipdint  Ae 
rate;  Jme«  nPtlcIf^  ia  support,  was  stopped 
bj  the  Coort. 

Lord  CampM/,  iQ  delivering  jadgment,  said, 
— "  A  most  punfal  duty  is  now  required  of  us 
to  perform.  Mr.  Sill,  in  his  address  to  the 
Court,  has  showu  himself  a  gendeoian  of  great 
afaOitf  and  grsat  intelligence  and  of  very  skil- 
ful address.  He  appears  to  be  a  gentleman  of 
education,  and  might  have  done  credit  to  the 
familf  to  which  he  belongs.  But  we  are  of 
opinion  that,  upon  the  case  as  it  presents  itself 
to  us,  he  can  no  longer  be  allowed  to  be  an 
officer  of  this  Court.  He  has  been  conucted 
of  obtaining  bills  of  exchange  by  false  pre- 
tences. That  convicUon  was  set  aside  on  a 
technical  objection,  and  I  am  not  prepared  to 
say  that  upon  the  merits  that  that  conviction 
can  be  supported.  It  was  well  supported  if 
Henry  Broome  were  to  be  believed;  but  Henry 
Broome,  along  with  all  those  who  had  been 
impUcated  in  this  transaction,  appears  to  be  an 
infiimous  person.  I  would  on  his  uncorrobo- 
rated testimony  place  no  reliance.  But  suppos- 
ing Mr.  Sill  did  not  make  this  representation 
napecting  the  Secretary  of  State,  which  I  own 
seems  to  me  very  improbable,  and  supposing 
it  was  not  believed  by  Henry  Broome,  which  I 
believe  it  could  hardly  have  been,  still  there 
are  facts  in  this  case  which  seem  to  me  con- 
clusive that  Mr.  Sill  has  so  misconducted  him- 
self that  he  canactt  longer  remain  on  the  Roll 
of  Attorneys.  He  was  employed  as  attorney 
to  conduct  this  prosecution  with,  on  his  part, 
great  professions  of  public  spirit  and  a  desire 
that  justice  should  be  administered.  I  enter- 
tain no  doubt  that  he  did  agree  to  settle  that 
prosecution  and  to  compound  it  for  a  pecu- 
niary consideration.  Having  his  bill  taxed 
down  to  the  demand  due  upon  certain  other 
kms  beyond  the  amount  of  his  bill,  he  re- 
ceived securities  for  the  whole  of  that  aggre- 
r  amount  to  the  amount  of  280/.,  whereas 
demand  that  he  could  legally  have  enforced 
was  only  34/.  And  having  done  so,  although  he 
professed  great  disgust  at  the  conduct  of  Hamp, 
and  a  determination  that  he  would  have  no- 
Ibing  more  to  do  with  a  person  who  had  so 
misecmducted  himself,  he  continues  most  inti- 
mately in  their  society,  and  he  goes  down  to 
Brwhton  with  them,  and  in  my  clear  opinion 
he  did  all  that  laid  in  his  power  to  stifle  the 
projBecution.  That  being  the  conclusion  to 
which  I  have  come  that  he  has  most  grossly 
misconducted  himself  as  an  attorney  of  this 
Court,  supposing  it  was  not  by  a  false  repre. 
aentation  that  he  obtained  the  money,  and 
assuming,  which  it  aeems  to  me  more  than 
probable,  that  Broome  offered  him  a  bribe 
which  he  accepted.  Therefore  he  cannot  re- 
main on  the  RoU  of  Attorneys  of  this  Court. 

Wightmauy  Erie,  and  Crompton,  JJ.,  con- 
curred. 

Rule  absolute  accordingly.* 


^  On  May  26,  Sill  in  person  moved  for  a  rule 
mn  on  the  Incorporated  Law  Society  to  set 
aside  this  rule  on  the  ground  of  surprise,  but 
the  Court  refused  the  application. 


Perrt*  v.  Monnumthghire  RaUSay  tmd  Ctssl 
Company,    April  35 ;  May  9, 1853. 

ACTION  AGAINST  RAILWAY  COMPANY  FOR 
DAMAGES  FBOM  KBOLIGBNCB.  — BFFKCT 
OF   PAYMENT   INTO   COURT. 

To  s»  action  to  reconer  damages  for  injury  to 

the  plaintiff  as  a  passenger  on  the  d^esd- 

ants'  railway,  they  paid  money  into  Court, 

TAe  plaintiff,  without  proving  negligence, 

recovered  a  sum  ultra :  Held,  disehargmg 

a  rule  for  a  nonsuit,  that  the  payment  into 

Court  admitted  such  negligence,  and  that 

the  amount  of  damage  was  purely  one  for 

thejury. 

This  was  a  rule  nisi  obtained  on  April  15 

last,  to  enter  a  nonsuit  in  this  action  which  wai 

brought  to  recover  damages  for  injuries  sustaia- 

ed  bvthe  p]»ntiff  while  travelling  as  a  passenger 

on  tne  defendants'  railway,  by  reason,  throi^ 

their  negligence,  of  the  carriage  being  thrown  off 

the  line.    The  defendants  had  paid  25/.  into 

Court,  and  the  plaintiff,  without  tendering  en- 

dence  of  the  negligence,  had  obtained  a  verdict 

with  damages  25/.  ultra  the  sum  paid  in. 

Allen,  S.  L.,  and  Smythies  showed  caiue 
against  the  rule,  which  was  supported  by 
Whateley  and  Gray.  Cur,  ad  vuU, 

The  Court  said,  the  payment  of  money  into 
Court  was  an  admission  of  the  contract  stated 
in  the  declaration  to  carry  carefully,  and  of  die 
breach  of  the  duty,  and  that  the  plaintiff  was 
therefore  not  obliged  to  give  evidence  of  the 
negligence — the  question  being  purely  for  the 
jury  as  one  of  damages,  and  the  rule  was  ac- 
cordingly discharged. 

Court  0f  ejrctirqurr. 
Emmett  v.  Tottenham.     May  25,  1853. 

ACTION    ON    BILL    OF   EXCHANGE. — ACTUAL 
POSSESSION  OF  PLAINTIFF. — NONSUIT. 

Held,  that  the  plaintiff  in  an  action  on  a  biU 
of  exchange,  must  be  in  possession  of  the 
bill,  and  that  it  is  not  student  if  he  can 
only  have  possession  of  it  whenever  neces- 
sary for  the  purposes  of  the  action .    A  rule 
was  therefore  made  absolute  to  enter  a  non- 
suit on  leave  reserved,  where  it  appe(trei 
the  plaintiff  only  sued  at  the  request  of  the 
real  holder,  and  had  not  actual  possession 
of  the  bill. 
This  was  a  rule  nisi  to  enter  the  verdict  for 
the  defendant  or  a  nonsuit  in  this  action,  which 
was  brought  on  a  bill  of  exchange.    It  ap- 
peared on  the  trial  before  Alderson,  B.,  at  the 
last  assizes  at  Maidstone,  that  the  real  plaintiff 
was  a  Dr.  Walker,  and  that  he  had  requested 
the  present  plaintiff  to  sue,  and  that  a  copy  of 
the  bill  was  then  given  him,  but  that  the  bill 
had  never  been  in  his  actual  possession.    The 
plaintiff  obtained  a  verdict,   subject  to  this 
motion.  Cur,  ad,  vuU, 

The  Court  said,  that  a  plaintiff  suing  on  a 
bill  of  exchange  must  be  in  actual  possession 
of  the  bill,  and  it  was  not  sufficient  if  he  could 
only  have  it  whenever  he  pleased  for  the  pur- 
poses of  the  cause,  and  the  rule  was  therefore 
i  made  absolute  to  enter  a  nonsuit. 


^iie  i&iegal  ®ibiSieriber^ 


DIGEST,  AND  JOURNAL  OF  JURISPRUDENCE. 


SATURDAY,  JUNE  4,  1853. 


PROGRESS  OF  LEGAL  LEGISLATION. 


BII.UB    BEFORE    PARLIAMENT. 

Since  the  state  of  the  Law  Bills  before 
Parliament  was  last  referred  to  (ante,  p. 
37)>  we  are  not  aware  that  any  fresh  Bill 
has  been  introduced^  and  the  position  of 
the  Bills  then  noticed  has  not  materially 
changed. 

Lord  Brougham,   as  might  have  been 
anticipated,   has    consented   to   allow   the 
more  important  provisions  of  his  Bill  for 
"  Amending  the  Law  of  Evidence  and  Pro- 
cedure**  to   stand  over  for    the    present 
Session,  in  order  to  afford  the   Common 
Law  Commissioners  the  opportunity  of  em- 
bodying   their    recommendations     in    the 
shape  of  a  Bill.     The   Lord   Chancellor 
stated,  that   he  had  given   directions  for 
framing  a  Bill  founded  on  the  Report  of 
the  Common  Law  Commissioners,  but  we 
do  not  understand  that  any  promise  is 
made  that  the  Bill  will  be  introduced  early 
enough  to  render  it  probable  that  it  can 
pass  through  Parliament  during  the  present 
Session.     Lord  Brougham  is  contented,  for 
the  present,   with   passing  the  first  four 
sections  of  his  Bill,  rendering  the  husbands 
and  wives  of  parties,  in  all   proceedings, 
except  in  criminal  cases  and  in  cases  of 
adoltery,  admissible  as  witnesses,  but  pro- 
tecting communications   between  husband 
and  wife  made  during  marriage.     The  pro- 
teetice  clause,  which  we  annex,  is  supposed 
saffieiently  to  meet  the  objections  formerly 
made  in  the  House  of  Lords,  to  the  com- 
pulsory disclosure  of  confidential  communi- 
cations   made    between    married    persons 
during  coverture;  and  there  is  little  doubt 
that  the  short  Bill  now  introduced  by  Lord 
Brougham,  and  which  is  exclusively  direct- 
ed to  altering  the  Law  of  Evidence  upon 
this  single  point,  will  obtain  the  sanction  of 
Vol.  xlvi.     No.  1,317. 


the  Legislature  without  any  unnecessary 
delay.  The  clause  protecting  communica- 
tions between  married  persons  is  in  these 
terms : — 

"Ifo  husband  shall  be  compellable  to  dis- 
close any  communication  made  to  him  by  his 
wife  during  the  marriage,  and  no  wife  shsdl  be 
compellable  to  disclose  any  communication 
made  ta  her  by  her  husband  during  the  noar- 
riage." 

In  the  HoHBe  of  Commons,  the  lengths 
ened  debates  upon  the  financial  measures 
of  the  Chancellor  of  the  Exchequer  have, 
to  a  great  degree,  interfered  with  the  pro- 
gress of  other  business. 

The  Government  has  resolved,  we  think 
judiciously,  to  refer  the  Registration  of  A9^ 
suraneeif  BiU  to  a  Select  Committee  of  the 
Lower  House ;  but  it  appears,  from  what 
was  stated  by  Lord  John  Russell,  it  is  not 
intended  that  the  Committee  so  appointed 
should  examine  witnesses,  but  confine  itself 
to  anlexamination  of  the  provisions  of  the 
Bill  as  it  has  come  down  from  the  House  of 
Lords,  and  to  a  consideration  of  the  facts 
brought  under  the  notice  of  the  CommiUee 
by  petitions.  The  persons  who  have  hither 
to  evinced  most  activity  in  opposition  to 
the  Bill  are  the  members  and  directors  of 
building  societies,  who  conceive,  no  donbt 
with  good  reason,  that  the  expense  of  the 
numerous  small  transactions  in  which  thejf 
are  concerned  will  be  materially  increased  if 
tlie  BiU  in  its  present  shape  becomes  the 
law.  As  it  is  distioctly  understood  that  all 
petitions  presented  to  the  House  of  Com- 
mons against  the  BiU  wiU  be  referred  to 
and  considered  by  the  Select  Committee, 
our  country  friends,  who  feel  that  the  in- 
terests of  their  clients  may  be  injuriously 
compromised  by  the  operation  of  the  mea- 
sure, should  lose  no  time  in  transmitting 
petitions,  concisely  embodying  such  facts 
and  arguments  as  are  best  calculated  to  ex- 
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plain  tbeir  aeotimentSi  and  to  inftnence  tbe 
determination  of  those  to  whom  the  House 
of  Commons  may  be  saidj  in  some  sense,  to 
have  delegated  its  fnnotions.  The  measure 
has  now  arrived  at  a  stage,  that  if  oppo- 
sition is  meant  to  be  effectual  it  should  not 
be  longer  delayed. 

Lord  John  Russdl  has  announced  that, 
although  the  Commissioners  who  had  im- 
dertaken  to  inquire  into  the  subject  of  the 
Ecclesiastical  Jurisdiction  had  agreed  upon 
their  report,  he  was  informed  that  it  would 
require  three  or  four  months  to  frame  a  bill 
for  the  purpose  of  earryingout  their  recom- 
mendations. The  Session  is  expected  to 
tenninate  at  the  close  of  July  or  tne  begm* 
ning  of  the  month  of  August.  It  may  be 
safely  predicted,  therefore,  that  the  mo- 
nopoly at  Doctors'  Commons  will  endure 
for  another  year  at  least. 


COMMON  LAW  PLEADING^ 


OPERATION    OP  THE    NEW   RULES. 

In  pointing  out  the  change  of  proceed- 
ing suggested  by  the  new  Rules  of  Plead- 
ing, in  cases  where  unnecessary  counts  or 
pleas  hare  been  introduced  {ante,  p.  54), 
it  should  have  been  observed,  that  the  nu- 
merous examples  of  coutots  founded  on  Uie 
same  contract  or  groimd  of  complaint,  and 
pleas  founded  on  the  same  principal  matter, 
which  were  embodied  in  the  General  Rules 
made  under  the  authority  of  the  Act  3  &  4 
Wm.  4,  c,  42,  are  now,  we  have  no  doubt, 
intentionally,  omitted.  In  point  of  fact,  the 
examples  produced  much  of  the  embarrass- 
ment and  difficulty  felt  by  the  Judges  in 
fiving  effect  to  the  General  Rules  of 
leading  which  came  into  operation  in 
Easter  Term,  1834,  and  which  contributed, 
more  than  anything  we  know,  to  render  the 
whole  system  of  Common  Law  pleading  in- 
tolerable. On  the  other  hand,  the  ex- 
amples contained  in  the  Rules  of  Hil,  Term, 
2  Wm.  4,  illustratuog  the  effect  of  the 
general  issue,  in  particular  forms  of  action, 
have  been  imported,  with  some  inconsider* 
able  modifications,  into  the  new  Pleading 
came  into  operation  on  the 
nt  Term. 
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apply  to  the  case  where  tbe  plaintiff  claim- 
ed a  balance  generally.  The  Role  of  Trin. 
Term,  1  Vict.,  is  now  (by  the  Rule  HiL 
Term,  1853),  extended  to  claims  (tf  set-off 
credited  specifically  in  the  particulars  of  de- 
maud  which  are  placed  precisely  on  the 
same  footing  as  payments.  The  Buk 
(which  is  numbered  1 3)  is  in  the  following 
terms : — 

"  In  any  case  in  which  the  plaintiff  (in  ordflr 
to  avoid  the  expense  of  the  plea  of  payment  or 
set-off)  shall  have  given  credit  in  Uie  particu- 
lars of  his  demand  for  any  sum  or  sums  of 
money  therein  admitted  to  nave  been  paid  to 
the  plaintiff,  or  which  the  plaintiff  admits  the 
dtfendaat  is  entitled  to  set-off ,  it  shall  not  be 
necessary  for  the  defendant  to  plead  the  pay- 
ment or  set-off  of  such  sum  or  sums  of  money. 
But  this  rule  is  not  to  apply  to  cases  where  the 
plaintiff,  after  stating  the  amount  of  his  de- 
mand, states  that  he  seeks  to  recover  a  certain 
balance,  without  giving  credit  for  any  parties* 
lar  sum  or  sums,  or  to  cases  of  set-off  where 
the  plaintiff  does  not  state  the  particulars  of 
such  set-off/* 

The  ambiguity  arising  upon  the  Practice 
Rules  of  Hil.  Term,  1853,  as  regards  costs 
in  pauper  actions,  is  set  at  rest  by  the 
Rules  now  under  consideration,  which  ex- 
pressly declare  that  "  a  person  admitted  to 
sue  in  formd  pauperis  shall  not  in  any  case 
be  entitled  to  costs  from  the  opposite  party, 
unless  by  order  of  the  Court  or  a  Judge." 
The  cases,  if  any,  in  which  a  Judge  will 
consider  that  a  pauper  who  has  recovered 
should  be  placed  in  a  position  to  compel 
his  adversary  to  supply  the  means  of  com- 
pensating those  who  have  enabled  a  pauper 
plaintiff  to  recover,  remain  to  be  settled  by 
the  cases  arising  in  future  practice. 

The  proceedings  in  ejectment  are  further 
assimilated  to  the  proceedings  in  an  ordi- 
nary action,  by  Rules  29  and  30,  the  first 
of  which  declares,  that  "  if  a  plaintiff  in 
ejectment  be  nonsuited  at  the  trial  the  de- 
fendant shiJl  be  entitled  to  judgment  for 
his  costs  of  suit,"  whilst  the  second  ^ts 
rid  of  the  anomaly  in  practice  under  which 
a  lessor  of  the  plaintiff  in  ejectment  was 
always  nonsuited  when  the  defendant  faUed 
to  appear.  It  is  now  provided,  that  "if  a 
plaintiff  in  ejectment  appear  at  the  trial, 
and  the  defendant  does  not  appear,  the 
plaintiff  shall  be  entitled  to  a  verdict  with- 
out producing  any  evidence,  and  shall  have 
judgment  for  his  costs  of  suit  as  in  other 
, cases." 

As  supplemental  to  the  provisions  of  the 
Common  Law  Procedure  Act  and  the  Rules 
of  Practice  of  Hil.  Term  last,  the  following 
Rules  are  now  in  force  with  reference  to 
Proceedings  in  Error  : — 
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"  Coarts  of  Error  may  award  a  repleader  or 
direct  a  trial  de  novo. 

"The  costs  of  DroceediDg  in  error  shall  he 
taxed  and  allowed  as  costs  in  the  cause,  and 
m>  double  cot ts  in  error  shall  be  allowed  to 
citJier  party.  On  error  from  one  of  the  Supe- 
rior Courts,  such  Court  shall  have  power  to 
allow  interest  for  such  time  as  execution  has 
been  delajred  by  the  proceedings  in  error,  for 
the  delaying  thereof,  and  the  Master,  on  tax- 
ing the  costs,  may  compute  such  interest  with- 
OQt  any  rule  of  Court  or  order  of  a  Judge  for 
that  purpose. 

*'  In  no  case  shall  error  be  brought  for  any 
error  in  a  judgment  with  respect  to  costs ;  but 
the  error  (if  any)  in  that  respect  may  be 
amended  by  the  Court  in  which  such  judg- 
ment may  have  been  given^  on  the  application 
of  cither  party." 

A  reference  to  the  prooeedings  in  error 
under  the  old  practice  will  show,  at  a  glance, 
the  importance  of  the  changes  now  made. 
It  is  manifestly  just  that  a  party  delayed 
in  recovering  a  judgment  by  an  unsuccess- 
ful proceeding  in  a  Court  of  Error,  should 
at  ail  events  be  compensated  for  the  delay 
by  payment  of  interest,  and  the  last  Rule 
eited,  which  authorises  the  Superior  Court 
to  rectiiy  all  errors  as  to  costs,  upon  the 
ordinaiy  application  by  motion  and  rule, 
will  tend  materially  to  prevent  delays  and 
disconrage  applications  to  a  Court  of  Error 
in  frivolous  cases. 

Upon  the  whole,  the  Rules  which  have 
BOW  come  into  operation  appear  to  he  well 
calculated  to  improve  and  simplify  the  prac 
ticc  of  the  Common  Law  Courts,  and  to 
afford  farther  facilities  to  the  suitors. 

REPORT  OF 
COMMON  LAW  COMMISSIONERS. 


as  at  preaent  constituted,  that  is  from  the 
Court  below,  to  the  Judges  of  the  other 
Common  Law  Courts. 


UNSTAMPED  DOCUMENTS, — SPECIAL  VER- 
niCTS  AND  CASES.  —  BILLS  OF  EXCEP- 
TION.— NEW  TRIALS. 

We  present  our  readers  this  day,  amongst 
other  extracts,  with  that  portion  of  the  Re- 
port of  the  Common  Law  Commissioners 
which  relates  to  the  practice  of  tendering  a 
Bill  of  Exceptions  and  moving  for  a  new  trial. 

It  will  be  observed  that  the  Commis- 
sioners recommend  an  appeal  on  motions 
for  new  trials,  and  that  the  Court  of  Ap- 
peal should  have  power  to  give  such  judg- 
ment as  the  Court  below  should  have  given ; 
and  in  order  that  the  proceeding  by  appeal 
should  not  be  resorted  to  for  the  purpose 
of  vexation  or  delay,  it  is  su^sted  that  it 
should  be  subject  to  the  same  rules  as  to 
execution,  bail,  and  costs,  as  in  cases  of 
error.  It  is  recommended  that  the  appeal 
in  an  cases  should  be  to  the  Court  of  Error 


"  Objections  on  the  Stamp  LaiDs,  —  While 
treating  of  documentary  evidence,  we  think  it 
necessary  to  observe  upon  the  extent  to  which 
the  exclusion  of  documents  is  occasioned  by 
the  operation  of  the  Stamp  Laws.  From  con- 
fidence in  one  another,  or  from  a  belief  that  a 
document  will  never  be  required  in  a  Court  of 
Justice,  or  from  ignorance  that  the  document 
is  one  which  requires  a  stamp,  parties  often 
omit  to  cause  instruments  within  the  provisions 
of  the  Stamp  Laws  to  be  stamped.  Some- 
times from  inadvertence,  or  ignorance  of  the 
precise  legal  character  of  the  instrument,  the 
stamp  affixed  is  of  too  low  an  amount  or  of  a 
wrong  denomination*  On  such  an  instrument 
being  offered  in  evidence,  the  opposite  party 
objects  to  its  admissibility,  though  himself 
equally  to  blame  for  the  omission,  and  thus 
profits  by  an  irregularity  to  which  he  himself 
is  a  party.  The  result  is  often  the  defeat  of 
justice.  It  is  true  that  by  the  Stamp  Acts  the 
omission  of  the  stamp  may  (with  the  exception 
of  certain  specified  instruments)  be  cured  by 
the  payment  of  a  penalty,  whereupon  the 
stamp  18  allowed  to  be  affixed.  Where  it  is 
known  beforehand  that  the  instrument  will  bo 
required  in  evidence,  and  that  it  is  necessary  it 
should  be  stamped,  the  mischief  may  thus  be 
avoided.  But  it  sometime  happens  that  a  do« 
cument  is  produced  at  the  trial  by  a  third 
party,  and  that  it  is  then  fbr  the  first  time  dis- 
covered that  a  stamp  is  wanting :  frequently. 
It  IS  only  on  the  objection  being  taken  that  the 
neoessitv  for  a  stamp,  er  for  a  stamp  of  a 
higher  denomination,  is  made  manifest.  Bnt 
it  is  then  too  late,  more  especially  if  the  trial 
takes  place  in  the  country,  (as  the  penalty  for 
stampmg  an  instrument  after  execution  can 
only  be  pud  and  the  stamp  affixed  at  the 
Stamp  Office  in  London),  to  take  the  necessary 
steps  to  make  the  instmment  admissible. 

"  These  stamp  objections  are  often  the  oc- 
casion of  very  grievons  injustice.  As  far  as 
the  administration  of  justice  is  concerned,  it 
would  be  highly  desirable  that  a  stamp  should 
not  be  the  conoition  of  the  admissibihty  of  an 
instrument;  but  so  long  as  the  stamp  duties 
form  a  portion  of  the  public  revenue  it  would, 
no  doubt,  be  in  vain  to  propose  that  the  ab- 
sence of  the  stamp  should  not  be  a  ground  of 
objection.  All  that  can  be  done  is  to  endea- 
vour to  reconcile  the  claims  of  justice  with  the 
interests  of  the  revenue.  With  this  view  we 
recommend  that  the  officer  of  the  Court  at  Nisi 
Prius  should  be  empowered  to  affix  the  neces- 
sary stamp  on  payment  of  the  penalty  and  duty, 
as  the  same  may  now  be  done  at  the  Stamp 
Office  in  London.  We  are  aware  that  it  may  be 
objected  that  if  this  were  allowed,  the  objection 
to  the  want  of  a  stamp  never  would  be  taken, 
inasmuch  as,  if  the  stamp  could  at  once  be 
affixed  and  the  instrument  so  rendered  ad- 
missible, the  party  against  whom  it  is  produced 
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would  have  no  interest  to  object.  To  meet 
this,  we  propose  that  it  shall  be  the  daty  of  the 
olfioer  of  the  Court,  on  the  production  of  an 
instrument  or  agreement,  to  call  the  alteslion 
of  the  Judge  to  any  omission  or  insufficiency 
of  the  stamp,  and  that  if,  thereupon,  the  Judge 
shall  be  of  opinion  that  if  the  instrument,  if 
unstamped,  requires  a  stamp,  or,  if  stamped,  a 
higher  stamp,  the  instrument  shall  not  be  re* 
ceived  until  the  penalty  has  been  paid,  and  the 
necessary  stamp  affixed. 

"There  is  a  certain  dass  of  documents,  such 
as  bills  of  exchange  and  receipts,  upon  which, 
if  not  stamped  at  the  time  of  their  execution, 
the  Stamp  Acts  do  not  allow  the  stamp  to  be 
afterwards  affixed  on  payment  of  a  penalty. 
This  proceeds  on  the  belief  that  these  instru- 
ments, if  they  could  be  stamped  when  the  ne- 
cessity arose,  would  not  in  the  great  majority 
of  instances  be  stamped  at  all.  We  do  not 
propose  to  interfere  with  these.  Oor  only 
purpose  is  to  enable  instruments  which  may  be 
stamped  on  pavment  of  the  penalty,  where  the 
necessity  has  oeen  foreseen,  to  be  stamped  in 
like  manner  at  the  trial,  when  an  unforeseen 
necessity  arises.  As  an  inducement  to  parties 
not  to  attempt  to  evade  the  law,  it  might,  if 
deemed  necessary,  be  provided  that  the  penalty, 
if  paid  at  the  trial,  should  be  somewhat  higher 
than  if  paid  at  the  Stamp  Office. 

"  Special  verdict  and  special  cuwe.— As  we 
have  already  stated,  Che  jury  are  bound,  on  a 
ouestion  compounded  of  law  and  fact,  to  talce 
the  law  from  the  Judge.  It  sometimes  happens, 
however,  that  the  jury,  notwithstanding  the 
assistance  of  the  Judge,  are  unable,  though 
agreed  on  the  facts,  to  come  to  a  satisfactory 
conclusion  as  to  the  combined  question  of  law 
and  fact.  In  such  a  case  it  is  competent  to  the 
jorv  to  find  the  facts  specially,  or,  as  it  is 
called,  a  special  verdict,  leaving  the  application 
of  the  law  to  the  Court  out  of  which  the  record 
issued. 

"  Sometimes,  when  the  facts  are  not  really 
in  dispute,  this  course  is  adopted  l^  arrange- 
ment, or  by  consent  of  parties  at  the  suggestion 
of  the  Judge.  Upon  the  judgment  of  the 
Court,  pronounced  on  the  special  verdict,  error 
may  be  brought. 

"Another  course,  frequently  resorted  to, 
where  the  facts  are  agreed  on,  is  to  aJlowa 
general  verchct  to  be  found  for  the  plaintiff, 
subject  to  a  special  case,  that  is,  a  case  specially 
stating  the  facts,  upon  which  the  Court  wiU 
afterwards  determine  the  law  as  applicable 
thereto.  This  mode  of  proceeding  has  been 
found  so  convenient,  that  a  statutory  provision 
of  die  3  &  4  Wm.  4,  c.  42,  s.  25,  enabled  parties, 
if  agreed  upon  the  facts,  to  frame  a  special  case 
immediately  after  issue  joined,  and  to  bring  it 
at  once  before  the  Court  for  its  decision,  there- 
by avoiding  the  expense  and  delay  of  a  trial 
attogether;  and  by  a  provision  of  the  Common 
law  Procedure  Act  ot  last  session,  parties  may 
now,  bv  consent,  immediately  after  writ  issuea, 
by  order  of  a  Judge,  state  any  question  or 
questions  of  law  in  a  special  case  for  the 
opinion  of  the  Court,  without  any  pleadings  , 
whatsoever. 


"  There  can  be  no  doubt  of  the  grast  con- 
venience of  this  mode  of  proceeding,  bat  thsR 
is  at  present  a  drawback  at^ched  to  it  wUch 
materially  interferes  with  its  general  adoptisiL 
The  judgment  on  a  special  case,  unlike  the 
judgment  on  a  special  verdic^  cannot  be  taken 
to  a  Court  of  Brror ;  and  as  it  is  for  the  most 
part  on  questions  of  legal  difficulty  that  it  be* 
comes  necessary  to  resort  to  this  prooeeding, 
parties  are  unwilling  to  debar  themselves  of  the 
opportunity  of  appealing  against  an  advene 
decision. 

'*  We  see  no  sufficient  reason  why  the  pro- 
ceeding by  special  case  should  not  in  this  n- 
spect,  be  placed  on  the  same  footing  as  the 
proceeding  by  special  verdict,  except  where  the 
parties  agree  to  be  bound  by  the  decision  of  Hat 
Court  of  first  instance.  We  are  aware  it  bu 
been  objected  that,  as  it  is  sometimes  provided 
in  a  special  case  that  the  Court  may  draw  endi 
conclusions  from  the  facts  stated  in  the  cai^ 
as  a  jury  ousht  to  do  if  the  case  were  tnsd, 
the  dourt  of  £rror  uught  thus  be  called  apw 
to  deal  with  conclusions  of  fact.  We  see  bo 
inconvenience  in  such  a  result ;  but  if  there  be 
any,  it  may  easily  be  obviated  by  making  the 
decision  of  the  Court  below  final  upon  every- 
thing except  mere  matter  of  law.  We  leces- 
mend  that  it  shall  be  provided  thai  error  shall 
he  in  a  proceeding  on  a  special  case  as  in  (hat 
on  a  special  verdict,  uolsss  the  speeial  csK 
contain  an  agreement  to  the  contrary. 

"  Verdict  directed  by  Jiul^e.— The  faeiB  of 
the  case  being  ascertained,  the  Judge,  in  the 
exercise  of  his  authority  to  direct  the  jury  in 
point  of  law,  frequently  directs  a  nonsuit  or  a 
verdict  to  be  entered  according  to  his  view  of 
the  law,  as  appticaUs  to  the  case.  In  such 
case,  if  the  partv  in  whose  £avour  he  rales  coo- 
sents»  (and  such  consent  is  in  practice  usually 
conceded,  as,  should  the  Judge  prove  to  be 
wrong,  a  new  trial  is  thereby  avoided),  he  may 
reserve  leave  to  the  party  against  whom  he 
rules  to  move  the  Court  to  set  aside  the  non- 
suit or  verdict,  and  to  enter  a  verdict  or  nan- 
suit  in  his  favour,  as  the  case  may  be. 

"  Bills  qfemceplionB^  and  new  IrioJ^— In  the 
event  of  the  improper  rejection  or  admission  of 
evidence  by  the  Judge  or  of  erroneous  Erection 
in  point  of  law,  the  party  prejudiced  thereby 
may  either  tender  a  bill  of  exceptions,  which 
must  be  done  before  verdict,  or^  waiving  that 
right,  may  applv  to  the  Court  out  of  which  the 
record  issued  for  a  new  trial.  There  ia  also  a 
third  courae,  that  of  demurring  to  evidence  at 
the  trial ;  but  this  proceeding  is  unusual  and 
obsolete  in  practice.  The  material  difosace 
between  proceeding  by  bill  of  exertions  and 
applying  to  the  Court  for  a  new  trial  is  that, 
upon  the  bill  of  exceptions,  the  appeal  from  the 
Judge  goes  at  once  to  the  Court  of  Error, 
without  any  intermediate  decision  of  the  Goort 
out  of  which  the  record  comes ;  whereas  on  an 
application  In  a  new  trial  the  deeiBioa  of  the 
latter  Court  is  conclusive,  as  no  appeal  to  the 
Court  of  Error  can  be  brought  themopon. 
This  difference  appears  to  us  to  involve  an 
anomaly :  moreover,  we  think  there  are  im^flr- 
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iwtioiM  in  both  modes  of  proceeding,  which 
require  amendment. 

**  BiU  qf  emcefrtums. — ^As  regarde  Ike  bill  of 
cxeratioiis.  This  mode  of  proceeding  is  open 
in  tbe  fin(  place  to  this  objectbn,  that  the 
Court  of  Error  are  compelled  in  case  of  the 
emneoue  admission  or  reception  of  evidence 
to  award  a  venire  de  novo,  in  effect  a  new  trial, 
althongh  the  error  may  have  been  unimportant, 
aad  the  rerdict  would  have  been  the  same  if 
the  mling  had  been  otherwise,  and  thongh  the 
Court  below  would  in  the  exercise  of  iu  dis- 
eretion  have  refused  to  grant  a  new  trial.  And 
though  it  is  true  that  the  Courts  have  acted  on 
an  analogous  principle  in  granting  or  refusing 
new  trials,  on  the  ground  that  otherwise  they 
would  only  drive  parties  to  the  more  expensive 
and  dilatory  process  of  a  bill  of  exceptions ;  yet 
there  has  lately  been  a  tendency  to  modify  the 
strict  rule  by  refusing  a  new  trial  for  the  impro- 
per admission  of  evidence  of  a  fact  which  was 
otiiMrwise  established,  or  the  improper  rejection 
of  evidence  in  a  case  where,  if  it  had  been  ad- 
mitted, a  verdict  for  the  oomphnning  party 
would  have  been  set  aside  as  against  the 
weight  of  evidence. 

"Another  obfeetion  to  this  proceeding  is, 
Act  it  is  altogeth^er  inapplicable  to  the  case  of 
a  verdict  directed  by  the  Judge  with  leave  re- 
served to  move  to  enter  an  opposite  verdict  or 
a  aoBSuit,  which  latter  course  is,  as  we  have 
already  obeerred,  a  very  convenient  one,  as, 
if  Ihe  rtiliag  of  the  Judge  be  wrong,  it  saves 
the  necessity  of  a  second  trial.  If  the  party  to 
whom  leave  ie  so  reserved  in  the  course  of  the 
csnse  desire  to  have  the  decision  of  a  Court  of 
Error,  he  must  waive  the  leave.  If  he  moves 
ID  the  Court  below  upon  the  leave,  the  decision 
of  the  Court  is  final. 

''Lastly,  the  bill  of  exceptions  must,  in 
strictness,  be  tendered  at  the  trial  before  the 
verdict  is  given;  and  though  in  practice  a 
short  abstract  only  of  the  grounds  of  excep- 
tion is  delivered  at  the  trial,  yet  sufficient  op- 
portunity for  consideration  in  cases  of  nicety 
and  difficulty  is  hardly  afforded  by  this  course. 
"Motkm/ornew  trial. — Wewi)l  now  point 
oat  the  objections  which  suggest  themselves  to 
the  proceeding  by  motion  for  a  new  trial,  or  to 
enter  a  verdict  on  leave  reserved. 

**  When  this  course  is  adopted,  if  the  Judge 
before  whom  the  trial  took  place  is  a  Judge  of 
the  Court  out  of  which  the  record  issued,  this 
pecQlmrity  arises,  namely,  that  the  Judge  whose 
decision  is  appealed  against  forms,  at  the  least, 
one-fourth  part  of  the  Court  of  Appeal,  and  in 
the  event  of  another  of  the  nkembers  of  the 
Court  agreeing  with  him,  whereby  the  Court 
is  equally  dirided,  the  verdict  will  stand,  and 
jadgment  must  be  pronounced  thereon.  At 
tbe  same  time,  it  must  be  admitted  to  be  expe- 
dient  in  practice  that  the  Judge  who  presided 
at  the  trial  at  Nisi  Prius  should  be  present  at 
the  discussion  of  the  rule  for  a  new  trial ;  a 
cheek  is  thereby  imposed  on  any  misappre- 
bensioii  as  to  the  proceedings  at  the  triaL 

"In  the  nest  place,  as  we  have  already 
poialed  oat,  the  deciston  of  the  Court  out  of 


which  the  record  issues  is  on  such  a  proceed- 
ing final  and  without  appeal  s  yet  the  moat  im* 
portent  and  difficult  questions  of  law  eaim 
upon  such  motions,  and  if  appeals  are  to  he 
aUowed  at  all,  tiiere  can  be  no  doubt  thev 
ought»  on  principle,  to  be  allowed  in  euea 
cases.  As  the  matter  now  stands,  if  the 
Court  uphold  the  xuling  of  the  Judge  at  the 
trial,  and  the  Court  should  be  wrong,  the 
losing  party  is  without  redress.  Such  also  ia 
the  caae  on  leave  reserved,  whichever  wetw  the 
Court  uMy  decide.  Moreover,  if  the  Court 
decides  that  there  shall  be  a  new  trial,  as 
there  is  no  appeal  against  such  an  order,  the 
cause  must  be  again  tried:  at  the  second 
trial  the  Judge  rules,  of  course,  as  the  Couit 
has  ruled;  and  the  party  against  whom  the 
Judge  so  rules  may  then  except  to  that  rnhng, 
and  seek  its  revernl  in  a  Court  of  Error.  The 
second  trial,  in  such  a  caae,  is  purely  formal, 
and  yet  must  take  nlace  if  the  party  intends  to 
appeal  from  the  juagment  against  him.  If  he 
so  appeal,  and  the  Court  of  Error  thereupon 
decide  that  the  Court  below  was  wrong,  the 
proceeding  of  the  second  trial  will  have  been 
wholly  thrown  away.  But  that  ia  not  all ;  fior 
the  judgment  of  the  Court  of  Error  on  the  bill 
of  exceptions  by  which  the  question  is  broqght 
before  them,  can  but  award  a  venire  de  i 
whereupon  a  third  trial  must  take  plaoe 
justice  can  finally  be  done. 

"  Thia  is  obvionsly  wrong.  We  can  seo  no 
reason  why  there  should  not  be  an  appeal  on 
motions  for  new  trials,  on  which  the  most  im- 
portant and  difficult  questions  are  decided. 
We  recommend  that  there  should  be  such  an 
appeal,  and  that  the  Court  of  Appeal  should 
have  power  to  give  such  judgment  as  the 
Court  below  sho^d  have  given. 

"  We  propose,  therefore : 

*'  That  whenever  a  motion  is  made  for  a  newr 
trial,  or  to  enter  a  verdict  or  nonsuit,  and  a 
rule  to  show  cause  is  granted,  the  grounda 
upon  which  such  rule  shdl  have  been  gtantad 
shall  be  stated  in  the  rule. 

*^  That  on  all  such  motions,  when  the  rule  is 
refused,  the  party  applyhig  may  appeaL 

"  That  whenever  such  rule  nut  is  dischaiged 
or  made  absolute,  the  party  decided  agatnat 
may  ap(>eal. 

"  That  the  appeal  shall  be  on  a  case  to  be 
stated  by  the  parlies  (and,  in  case  of  differ- 
ence, to  be  settled  by  the  Court  or  a  Jiulge), 
in  which  shall  be  set  forth  so  much  of  the 
pleadings,  evidence,  and  the  ruling  or  jndgoasnt 
objected  to,  as  is  necessary  to  raise  the  qnea- 
tion  for  the  decision  of  the  Court  of  appeaL 

'*  That  when  the  appeal  is  from  the  refnaal 
of  the  Court  below  to  grant  a  rule  nisi,  and 
the  Court  of  Appeal  grant  such  rule,  such  nde 
shall  be  argued  and  disposed  of  in  the  Cowt 
of  Appeal. 

<'  That  in  all  cases  the  Court  of  Appeal  shall 
give  such  judgment  as  ought  to  have  been 
given  in  the  Court  below. 

"  That  the  Court  of  Appeal  shall  have  no 
power  to  reverse  the  judgment  of  the  Court 
below  in  mattera  of  discretion,  as  when  the 
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objection  is  that  the  verdict  was  against  evi- 
dence, but  only  on  matters  of  lav,  vis.,  the 
improper  admission  or  rejection  of  evidence, 
or  an  improper  ruling  in  point  of  law. 

"That  the  appeal  which  we  have  thus  re- 
commended shall  be  made  to  the  Courts  of 


not  then  aware ;  and,  lastly,  if  the  verdict  was 
against  the  weight  of  evidence.  In  the  last 
instance  it  is  almost  uniformly  required  that 
the  Judge  should  declare  himself  dissati86ed 
with  the  verdict ;  but  this  rule  is,  very  properly, 
not  inflexible.     In  the  fallibility  of  human  in* 


Error  as  at  present  constituted.  telligence,  a  Judge  may  sometrmos  take  a  wrong 

*•  We  further  propose,  in  order  to  prevent  view  on  a  question  of  fact,  and  by  his  obscTva- 


the  proceeding  by  appeal,  as  recommended  by 
us,  from  being  resorted  to  for  the  purpose  ot 
vexation  or  delay,  that  it  shall  be  subject  to 
the  same  rules  as  to  the  issuing  of  execution. 


tions  lead  the  jury  astray. 

"  We  fully  concur  in  the  propriety  of  the 
disposition  shown  by  the  Courts  to  uphold 
verdicts,  nnless  decidedly  against  the  weight  of 


giving  of  bail  and  payment  of  costs,  as  would  evidence ;  but  there  is  one  particular  in  which 
apply  to  cases  of  error.  '  a  distinction  is  made  between  the  grantiiie;  a 

"  while  we  propose  this  new  course  of  new  trial  for  erroneous  decision  or  direction  of 
practice  with  the  belief  that  it  will  in  the  main  |  the  Judge,  and  for  other  cases,  which  appean 
supersede  bills  of  exception,  we  do  not  propose '  to  us  to  call  for  observation.  In  the  former 
to  abolish  that  mode  of  proceeding.  There  is  i  case,  the  payment  of  costs  of  the  first  trial  is 
one  state  of  circumstances  in  which  it  wilt  still  not  made  a  condition  of  granting  a  new  trial; 
be  useful,  namely,  where  the  Court  in  which '  in  the  latter  it  is,  in  the  majority  of  instances. 
the  cause  is  has  already,  either  in  the  same  or  |  "  As  regards  new  trials  on  the  ground  of 
another  case,  pronounced  a  decision  on  the|6urpri8eorof  subsequent  discovery  of  evidence, 
point  in  dispute :  in  this  case  it  will  be  a  j  it  may  seem  reasonable  that  the  costs  of  the 
saving  of  expense  to  take  the  case  at  once  to  <  past-trial  should  be  paid,  as  a  condition  prece- 
a  Court  of  Error.  We  believe  if  our  propo-  dent,  by  the  party  obtaining  a  new  one;  hot 
attions  on  the  subject  of  appeal  are  adopted,  as  regards  new  trials  granted  on  the  ground 
the  bill  of  exceptions  will  never  be  resorted  to  that  the  verdict  was  against  evidence,  we  can 
except  in  such  cases ;  in  others  the  superior  see  no  reason  for  making  so  great  a  distinction 
convenience  of  the  motion  for  a  new  trial  will  between  them  and  new  trials  on  the  ground  of 
ensure  ite  adoption  in  preference  to  the  biU  of  judicial  mistake.  In  either  case  iniustice  has 
exceptions.  i  been,  or  is  supposed  to  have  been  done  to  one 

*'  By  the  proceeding  we  have  recommended  i  of  the  parties  without  fault  or  laches  on  his 
one  serious  inconvenience  of  the  present  prac-  part.  Except  in  very  special  cases,  which  may 
tice  would  be  remedied.  For,  by  the  present  be  left  to  the  discretion  of  the  Court,  we  think 
system,  no  record  of  the  grounds  of  an  appli-  that  on  a  new  trial  being  granted  on  the  ground 
cation  for  a  new  trial  is  preserved,  except  in ,  that  the  verdict  was  against  the  evidence,  the 
the  notes  of  the  Judges :  ttie  rule  nisi  discloses !  payment  of  costs  should  not  be  made  a  con- 
nothing  ;  and  the  counsel  for  the  opposite  dition  precedent." 
party,  nnless  he  chanced  to  be  in  Court  when  I 

S^SsTthTa^tliS^^  STATUTES  EFFECTING  ALTE- 

"By  the  pkn  proposed,  uniformity  of  pro- 1  lUTIONS  IN  THE  LAW. 

ceeding  will  be  produced,  a  matter  of  no  small  <  ■ 

importance;  and  the  influence  of  the  Judge  i  examiner  in  chancery. 

appealed  against  upon  the  decision    of   the'  ./.  ^  <^.. 

Court  below,  will  become  of  less  consequence,  ^"  viCT.  c.  -J4. 

when  a  further  appeal  may  be  had.  i      Tlie  preamble  recites  50  Geo.  3,  c.  164, 

"  Before  we  dismiss  the  subject  of  bills  of  and  15  &  16  Vict.  c.  S^. 
exception  and  new  trial,  we  desire  to  call  atten-       After  passing  of  this  Act,  the  oath  here- 
r^t'^o^f'Sr^'St  --mei^to  I  taken  by  all  Examiners; 

award  of  a  ventre  c2«  novo,  without  proceeding  ^' i*    ,.^      .        «,:, 
to  the  new  trial ;  and  also  to  the  fact  that  upon '      Qualification  of  J!iXammers ;  a.  2, 
error  brought  in  such  case,  supposing  it  to  lie, !      As  to  payment  of  salaries  and  retiring 
the  Court  of  Error  has  no  power  to  award  pensions ;  s.  3. 

coats  in  case  of  affirmance.    The  doubt  whether  |  

a  writ  of  error  lies  in  such  case  ought  to  be  re.  |     The  following  are  the  Title  and  sections 

moved  by  express  enactment,  it  being  clearly  of  the  Act : 

the  convenient  course  that  the  matter  should '  .      a  ^  r  i  •       r    *t       -d  r  .  »u* 

be  at  once  disposed  of,  without  a  second  trial, !  ^V^^*  ^?^  making  further  Provision  for  be 
and  the  Court  of  Error  ought  to  be  empowered  g- '^r''"  ?^  ^he  Office  of  Esa«uoer  of  the 
to  give  costs  upon  affirmance.  |     High  Court  of  Chancery.    [9/A  Af«y,  1853.] 

**New  trial  on  matters  qf  fact. — A  verdict  |  Whereas  by  an  Act  passed  in  the  50  Geo.  8, 
may  be  set  aside,  and  a  new  trial  granted,  in-  { c.  164,  it  was  amongst  other  things  enacted, 
dependently  of  any  miscarriage  in  point  of  law,  i  that  the  persons  to  be  in  future  appointed  to 
if  the  defeated  party  was  taken  by  surprise  at .  the  office  of  Examiners  of  the  High  Court  of 
the  trial,  or  has  since  been  enabled  to  procure  |  Chancery  should  take  and  subscribe  in  open 
Ireih  evidence  of  the  existence  of  which  he  was ;  Court  tlie  usual  Oaths  of  Sapnmaey  and  ab- 
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jaration,  and  aUo  an  oath  to  the  purport  or 
effect  thareia  eel  forth :  And  whereas  by  an 
Act  passed  in  the  Session  of  Parliament  held 
ID  the  15  &  16  Vict.  c.  86,  it  was  enacted,  that 
the  mode  of  examining  witnesses  in  causes  in 
the  said  C^urt,  and  the  practice  of  the  said 
Court  in  relation  thereto,  so  far  as  such  prac- 
tice should  be  inconsistent  with  the  mode 
thereinafter  prescribed  by  examining  witnesses, 
shoald  be  abolished,  and  that  the  evidence  of 
witnesses  to  be  adduced  in  causes  depending 
in  the  said  Court  might  be  taken  orally,  and 
that  such  oral  examination  should  take  place 
ia  the  presence  of  the  parties,  their  counsel, 
solicitors,  or  agents,  and  that  the  witnesses  so 
to  be  examined  should  be  subject  to  cross- 
examination  and  re-examination,  as  therein 
directed :  And  whereas,  by  reason  of  the  al- 
terations in  the  practice  of  taking  the  examina- 
tion and  depositions  of  witnesses  established 
hy  the  said  last-recited  Act,  it  is  expedient  that 
the  oath  to  be  taken  by  the  future  Examiners 
of  the  said  Court  should  be  altered :  Be  it 
tiurefore  enacted^  that — 

1.  From  and  after  the  passing  of  this  Act 
every  Kxaminer  now  and  hereafter  to  be  ap- 
pointed shall  and  he  is  hereby  required  to  take 
aad  subscribe  in  open  Court,  instead  of  the 
oath  set  forth  as  aforesaid  in  the  said  first- 
recited  Act,  an  oath  to  the  purport  or  effect 
foUowing ;  (that  is  to  say), 

"  I,  A.  fi.,  do  swear,  That  I  will,  according 
to  the  best  of  my  skill  and  ability,  truly  and 
fditbfully  exercise  and  discharge  the  office  of 
ao  Examiner  of  the  High  Court  of  Chancery, 
vhereunto  I  am  now  admitted,  and  truly, 
faithfully,  and  without  partiality  to  any  or 
either  of  the  parties  in  the  respective  causes 
take  the  examinations  and  depositions  of  all 
witncMes  examined  before  me,  pursuant  to  and 
in  confomnty  with  the  Rules  and  Regulations 
of  the  High  Court  of  Chancery,  now  in  force 
or  hereafter  to  be  provided  for  the  examination 
of  witnesses  in  causes  and  other  proceedings 
depending  in  said  Court. 

"Soh«lpmeGOD." 
"^  2.  Any  person  to  be  hereafter  appointed  to 
the  office  of  Examiner  of  the  High  Court  of 
Chancery  shall  be  a  practising  barrister  in 
iome  or  one  of  the  Courts  of  Law  or  Equity  of 
not  less  than  seven  years'  standing  in  the  Pro- 
fession :  Provided  always,  that  nothing  herein 
contained  shall  extend  or  apply  to  any  Special 
Examiner  who  may  be  appointed  under  the 
provisions  of  the  said  last  recited  Act. 

3.  And  whereas  by  the  said  last  recited  Act, 
section  65,  provision  was  made  for  the  payment 
of  the  salaries  of  the  examiners  of  the  said 
Court,  and  for  their  retiring  pensions,  and 
doabts  hare  arisen  respecting  the  construction 
thereof,  and  it  is  expedient  that  such  doubts 
ihonld  be  removed,  and  the  payment  of  the 
BsWies  and  retiring  pensions  of  examiners  ap- 
pointed after  the  passing  of  the  said  Act  pro- 
vided for:  Be  it  therefore  enacted,  That  it 
«hall  be  lawful  for  the  Lord  Chancellor  and  he 
is  hereby  empowered  to  order  and  direct  to  be 
pud  to  each  examiner  of  the  High  Court  of 


Chancery  appointed  since  the  passing  of  tli^ 
above  recited  Act,  or  hereafter  to  be  appointed, 
out  of  the  fund  entitled  ''The  Suitors'  Fee 
Fund,"  the  annual  sum  of  1,500/.  in  lieu  and 
instead  of  the  sums  now  payable  under  the 
several  Acts  of  Parliament  now  in  force  relat- 
ing to  the  salaries  of  the  Examiners  of  the  said 
Court,  such  annual  sum  of  1,500/.  to  com- 
mence and  be  payable  from  the  appointment  to 
office  of  the  Examiner  so  appointed  or  to  be 
appointed ;  and  that  it  shall  be  lawful  for  the 
Lord  Chancellor  to  order  to  be  paid  to  every 
such  Examiner,  out  of  the  aforesaid  Suitors' 
Fee  Fuhd,  an  annuity  not  exceeding  three- 
fourths  of  tlie  above-mentioned  sum,  to  com- 
mence and  take  effect  immediately  after  the 
period  when  such  Examiner  shall  resign  or 
vacate  his  office,  and  to  continue  during  the 
period  of  his  riatural  life :  Provided  always, 
that  no  annuity  granted  to  any  person  having 
executed  the  office  of  such  Examiner  shall  be 
valid  unless  such  person  shall  have  held  such 
office  for  a  period  of  20  years,  and  be  not 
under  65  years  of  age,  or  unless  the  Lord 
Chancellor  shall  be  satisfied  by  evidence  to  be 
laid  before  him  that  such  person  is  afflicted 
with  some  permanent  infirmity  disabling  him 
from  the  due  execution  thereof:  Provided 
also,  that  if  at  any  time  any  of  the  said  Exa- 
miners shall  hold  any  office  or  employment 
connected  with  any  Court  of  Law  or  Equity, 
or  under  the  Crown,  or  in  any  public  depart^ 
ment  under  the  Crown,  and  if  the  salary  at«> 
tached  to  such  offioe  or  employment,  or  any 
retiring  pension  or  allowance  in  respect  there- 
of, sh^l  equal  or  exceed  in  amount  the  retiring 
pension  payable  under  tliis  Act,  such  last- 
mentioned  retiring  pension  shall,  during  the 
continuance  of  such  Examiner  in  such  office 
or  employment,  or  so  long  as  he  shall  be  in 
the  receipt  of  any  retiring  pension  or  allow- 
ance in  respect  thereof  equal  to  or  greater  than 
his  retiring  pension  under  this  Act,  cease  to 
be  payable  to  such  Examiner ;  and  if  the  salary- 
attached  to  such  office*  or  the  retiring  penaion 
in  lieu  thereof,  shall  be  less  than  the  amount 
of  such  Examiner's  retiring  pension  under  this 
Act,  such  retiring  pension  under  this  Act  shall 
be  reduced  by  the  amount  of  such  aalarv,  or  of 
such  retiring  pension  or  allowance,  as  the  case 
may  be. 


LAW  OF  ATTORNEYS. 

TAXATION  OF  COSTS  AFTER  ACTION  AND 
JUDGMENT. — SPECIAL  CIRCUMSTANCES. 
— JURISDICTION. 

In  a  recent  case*  a  solicitor  was  employed 
by  ft  clergyman  in  various  matters,  includ- 
ing proceedings  at  Law  and  in  Equity,  a 
state  of  things  which  gave  the  client  a  nght 
to  have  the  bills  taxed  by  means  of  an  ap« 

Plication  to  a  Court  of  Law  or  to  this  Court, 
'he  bills  were  delivered*  and  an  action  of 
debt  was  brought  on  them ;  thereupon  the 
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client  obtained  an  order  from  one  of  the 
Judges  of  the  Court  of  Law  in  which  the 
action  was  brought  to  tax  the  bills ;  but 
afterwards,  on  an  application  by  the  attor- 
ney to  the  Judge,  an  order  was  made  that 
the  summons  to  tax  should  be  dismissed 
with  costs,  unless  within  a  week  the 
client  should  consent  to  withdraw  all  his 
pleas  except  "  never  indebted,"  and  in  that 
case  all  the  bills  were  ordered  to  be  taxed, 
with  the  costs  of  the  application.  He  ac- 
COi^dingly  withdrew  all  his  pleas  except 
"never  is^debted." 

The  client,  in  consequence,  remained 
in  possession  ot'  the  order  to  tax  the 
bills  from  the  Court  in  which  the  action 
was  brought  and  which  was  a  Court  of 
proper  jurisdiction  for  the  purpose.  But 
the  client,  instead  of  proceeding  with  the 
taxation,  thought  it  better  to  withdraw  his 
only  remaining  plea  in  the  action,  where- 
upon this  order  was  made : — *•  On  hearing 
the  attorneys,  agents,  and  counsel  on  both 
sides  and  by  consent,  I  do  order  that  the 
defendant  be  at  liberty  to  withdraw  the  plea 
herein  mentioned  ;**  whereupon  the  plea 
was  withdrawn,  the  necessary  consequence 
of  which  was,  that  the  attorney  was  entitled 
to  sign  judgment  in  the  action  of  debt. 
The  judgment  was  accordingly  completed, 
and  was  final. 

Afterwards,  the  client  again  applied  to  a 
Court  of  Common  Law  for  taxation,  which 
he  might  have  had  before  and  from  which 
he  had  in  effect  receded.  The  application 
was  refused,  with  costs,  by  a  Judge  at 
Chambers,  From  this  refusal  die  client 
had  a  right  of  appeal  to  the  full  Court. 
Instead  of  taking  that  course,  be  presented 
a  special  petition  to  the  Court  of  Chancery 
to  tax  the  bill. 

The  Master  of  the  Rolls  having  made  an 
order  for  the  taxation,  the  solicitor  appealed 
to  the  Lords  Justices,  who,  after  hearing 
counsel,  delivered  the  following  judgment : 


The  Lord  Justice  Knight  Bruce  said, — 
"  The  first  question  raised  is  one  of  import- 
ance ;  namely,  the  question  whether  the  juris- 
diction havingr  been  equally  in  this  Court  and 
the  Court  of  Law,  and  the  latter  having  been 
first  applied  to,  this  Court  has  any  power  to 
deal  with  the  matter.  I  think  that  this  quea- 
tioii  cannot  be  afiected  by  the  ground  of  de- 
cision at  law,  which  was,  it  is  said,  the  want  of 
jurisdiction. 

"  But  independently  of  the  objection  as  to 
jurisdiction,  aud  upon  the  assumption  that  it 
does  not  bar  an  application  here,  the  next 
question  is,  whether  the  application  is  one 
which  can  be  sU|»ported  without  special  cir- 
I  am  of  opinion  that  it  is  an  ap- 


plication which  can  only  be  supported  by  spe- 
cial circumstances.  It  is  true  tbat  the  lettaof 
the  Act  of  Parliament  only  mentions  the  caiei 
of  a  verdict  having  been  obtained,  and  of  iht 
execution  of  a  writ  of  inqulr}%  and  that  the 
judgment  in  the  present  case  was  obtaiaed  ia 
an  action  in  which  there  has  been  no  writ  of 
inquiry,  and  in  which  there  was  no  verdict 
But  whatever  the  letter  of  the  statate  may  be, 
I  am  of  opinion  that  it  will  not  exceed  the 
bounds  of  just  interpretation  to  hoid,  that,  ac- 
cording to  its  spirit,  the  enactment  indndes 
this  case,  althoogh  there  has  been  neither  ver- 
dict nor  writ  of  inouiry.  There  has  been  aiore 
than  either.  Witnout  special  cireumstaBces 
there  can  be  no  taxation,  at  least  in  my  jodg- 
ment. 

"  Now,  in  the  present  instance,  there  is  so 
special  circomstance,  except  as  i  shall  menlkw. 
And  first,  as  to  the  complaint  with  respect  to 
fees  of  counsel  char^^d  and  not  paid.  If  no 
explanation  had  been  given,  this  would  be  a 
serious  matter,  not  ending  with  the  qneetion  of 
taxation,  but  one  which  might  have  pieced  the 
professional  position  of  the  attorney  in  danger. 
Here,  however,  there  appears  to  have  been  an 
absence  of  dishonesty;  it  was  anderstood  be- 
tween the  client  and  the  attorney  that  the 
attorney  was  not  to  advance  the  money  to  pay 
the  fees  to  counsel,  who  personally  acqaaiatsd 
with  the  client,  had  agreed  that  the  fees  might 
be  charged  without  being  paid;  the  usder- 
standing  was,  that  when  paid,  they  shoaki  be 
paid  to  counsel.  Another  irregularity  is  lk 
insertion  of  charges  for  business  not  done.  It 
woald  have  been  better  if  in  this,  as  in  all  eaeee, 
the  bill  of  costs  bad  exhibited  the  transedioa 
as  it  really  was.  But  here  also  there  appears 
on  the  evidence  to  have  been  an  absence  of 
bad  intention.  I  collect  that  the  attorney  net 
only  did  not  intend  to  make  any  imptoper  re> 
presentation,  but  has  not  charged  more  Hmn 
he  was  fairly  entitled  to  charge.  The  osly 
other  point  is,  as  to  the  aUeg;ed  multiplieaCioQ 
of  charges  for  attendanees;  but  on  kioking 
through  the  bill  and  judging,  as  far  as  we  can 
from  the  materials  bemre  us,  of  the  history  asd 
nature  of  the  business  done  for  his  dient,  aW 
though  there  are  in  some  instances  wmtl 
charges  for  attendances  in  the  course  of  the 
same  day,  we  believe  the  attorney  did  not 
charge  too  niueh,  and  if  he  had,  it  ie  not  eisir 
that  a  mere  over^Nurge  can,  in  the  absence  of 
firand,  amount  to  a  special  cinmmstaaee.  Re- 
spectfully differing  froai  the  jnidgment  wbiefa 
has  been  given,  I  think  that  there  ehocdd  be  no 
taaration. 

The  Lord  JntHee  Lord  Crcmomh  said,—"  I 
have  arrived  at  exactly  the  same  result.  The 
first  point  is  of  great  imporunce.  I  confess 
that  the  eaae  would  present  a  perfect  aniMialy 
in  our  law,  if  the  client,  after  having  made  has 
choice  of  proceeding  is  one  of  two  tribunals  of 
co-ordinate  jnrisdiction,  before  which  he  is  ds* 
feated,  were  at  liberty  to  apply  to  the  other. 
On  a  mere  suggestion  that  a  party  is  proceecfing 
at  law  and  equity  for  the  same  matter,  it  is  of 
course  to  stop  one  pioceediag.    It  is  true  that 
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there  are  eases  in  which  aa  application  which 
has  been  refused  in  one  Coar^  may  be  made 
in  another.  But  these  are  exceptional  cases. 
One  instance  occurred  in  the  case  of  Gorham 
Y.  The  Bishop  of  Eaeter,^  where  a  rule  was 
refused  by  the  Courts  of  Queen's  Bench  and 
Common  Pleas,  and  was  granted  by  the  Exche- 
qner^  when  I  had  the  honour  of  bein^ir  ^  Jud^e 
of  that  Court.  It  was  the  first  Court  which 
granted  the  rule  nisi.^  So  with  regard  to  the 
well  known  case  of  the  Canadian  prisoners, 
upon  the  return  of  the  habeas  corpus  the  pri- 
Sonera  were  remanded  by  one  Court,  and  an 
application  was  made  to  another.*  However, 
ma  wnt  of  habeas  aorpas  differs  from  aU  other 
writs  as  beini^  in  favour  of  the  liberty  of  the 
subject.  Nor  do  cases  where  exparte  applica- 
tsDDs  for  an  order  aro  made,  under  the  Im- 
priflooment  for  Debt  Act,  to  one  Court  after 
they  have  been  refused  by  another^  afford  any 
andbgy  to  the  presenti 

''If  it  had  been  necessary  to  decide  the 
aueetioD,  I  believe  thai  I  should  have  eome  to 
the  condusioii  that  we  have  no  jurisdiction. 
It  would  make  no  difference  in  my  mind  if  the 
order  of  the  Judge  had  been  wrong,  as  it  is 
oonteaded.  The  way  to  set  it  right  was  to 
apply  to  the  full  Court.  There  is  no  principle 
wlueh  would  ^ve  this  Court  jurisdiction  in 
sueh  a  case,  wttbom  at  the  ssnse  time  giving 
to  a  person  dissatisfied  with  the  order  of  the 
Lord  Chancellor  a  right  to  appeal  to  a  Com- 
moo  Law  Judge,  and  making  Courts  of  co- 


dent.  I  think  that  a  person  having  failed  in 
a  proceeding  in  which  he  would  have  had  to 
pay  the  costs  of  taxation,  should  not  be  at 
liberty  to  take  another  proceeding  by  way  <rf 
appeal,  in  which,  if  successful  in  taxing  off 
one-sixth  of  the  costs,  he  would  throw  the  costa 
of  taxation  on  his  opponent.  I  concur  in 
thinking  that  the  order  at  the  Rolls  must  be 
reversed,  and  that  the  petition  must  be  dis- 
missed with  costs." 

The  Lord  Justice  Knight  Bruce.—"  I  wish 
to  add,  that  I  do  not  mean  to  intimate  a  differ- 
ent opinion  upon  the  effect  of  the  37th  section 
of  the  Act,  from  that  which  has  been  expressed 
by  my  learned  brother.  I  merely  abstain  from 
giving  any  opinion  upon  the  point" — In  re 
Barnard,  De  G.,  M.  &  G.,  vol.  2,  p.  359. 


CHARITABLE  TRUSTS'  BILL. 


aUALlFICATION    OF   OFFICERS. 

As  usual  in  recent  Bills  in  Parliament 
the  officers  of  the  proposed  "Board  of 
Public  Charities  "  are  to  be  barristers  of  a 
certain  number  of  years  standing  : — the  two 
legal  members  of  the  Board  of  twelve  years* 
standing,  and  the  Secretaiy  and  Inspectors 
of  seven  years'  standing.  The  Incorporated 
Law  Society  have  remonstrated  against  this 
practice  in  a  petition  to  the  House  of  Lords, 
moo  um  ^udge,  and  making  v^ourts  oi  co-  L.i,„p:n  thev  set  forth  — 
ordinate  jurisdiction  appellate  ti ibunahi  from  i  w^«em  tliey  set  lonn . 
one  another.  I  think  that  this  alone  would,  "That,  by  the  Ist  clause  of  the  BiU^lwo 
be.  a  sufficient  objection  to  the  order.  I  go ,  persons  being  barristers -at.  law  of  not  less 
furthor  than  may  learned  brother  as  to  the  than  twelve  years' sUndiog  may  be  appointed  to 
effect  of  the  judgment.  I  not  only  think  such '  be  legal  members  of  the  Board  of  Public  Cha^ 
a  case  within  the  spirit  of  the  Act,  but  I  doubt  rities ;  that,  by  the  3rd  clause,  the  Board  shall 
whether  the  Act  meant  to  leave  any  jurisdic- .  appoint  a  Secretary,  who  shall  be  a  barrater- 
tk>n  after  judgmextf.  I  do  not  say  that  there  i  at-law  of  not  less  than  seven  jears^  standtng; 
is  no  remedy,  but  I  think  there  is  none  under 
the  statute.  The  Aet  says,^*-' after  a  verdict 
shall  have  been  obtained,  or  a  writ  oi  inquiry 
eaecitibed;"  saying  nothing  about  judgment, 
and  leaving  it  to  be  inferred  that  after  judg- 
ment no  application  could  be  made. 

'*  Still  if  all  these  points  were  deeidedeon- 
tiary  to  the  view  which  I  have  taken*  there  are 
■B  special  circumstances  in  this  case.  If  ap- 
plication is  made  on  the  ground  of  special  cir- 
ciBBstanceSy  after  the  lapse  of  the  prescribed 
thae,  the  circumstance  must  be  such  as  to 
afford  a  reasonable  excuse  for  not  applying 
soaaer,  not  cireumstancaa  of  which  the  client 
could  reasonably  have  availed  himself  before. 

'*  I  see  another  great  objection  to  the  taxa- 
tion which  is  this:-^It  is  a  welUknown  rule  in 

Courta  of  Common  Law,  that  after  an  action  — -^     ,,     . 

has  been  brought,  and  there  is  an  application  ful  in  almost  every  kind  of  business  wlucH 
to  tax,  the  costs  of  taxation  are  costs  in  the '  may  come  under  the  consideration  of  the 
cause.    The  rule  onder  the  Act,  however,  is  Board.  ^        i.        i       v 

that  if  upon  taxation  more  than  one-sixth  is  |  "  That  many  solicitors  have  themselves  been 
struck  off,  the  coate  would  fall  on  the  respond  i  engaged  in  the  conduct  and  management  of 

-  — '  suits  relating  to  Charitable  Trusta,  and  are  fa- 

*  15  Q.  B.  6-2.  •  6  Exch.  630.     I  mUiar  with  the  circumstances  and  grounds  of 

»  Leonard  Watson's  case,  »  Ad.  &  El.  SOS;  complaint  connected  with  such  Trusts. 
Canadian  prisoners'  case,  5  M.  &  W.  32.  I     "  That  whilst  your  petitioners  admit  that  the 


and  by  the  4th  clause,  the  Board  shall 
time  to  time  appoint  two  or  mora  persons, 
being  barristers-at-law  of  not  less  than  aevw 
years'  standing,  to  be  Inspectors  for  the  pox- 
poses  of  the  Act.  . 

•*  Your  petitioners  respectfully  submit,  that 
the  duties  of  the  Secretary  of  the  Board  and 
their  Inspectors  might  be  efficiently  discharged 
by  attorneys  and  solicitors  of  seven  years'  PJ*^ 
tiee  ,''-^that  the  habits  of  busmess  and  the  prae- 
tical  experience  which  are  acquired  during  a 
clerkship  of  five  years  in  the  office  of  an  attor- 
ney and  solicitor,  are  of  great  importance  in 
executing  the  duties  incident  to  officers  of  a 
public  Board ;— 4ind  that  in  addition  to  such 
legal  and  official  training,  attorneys  and  solici- 
tors who  have  conducted  important  cases  in 
the  Courts  of  Law  and  Equity,  would  be  use- 
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office  of  the  two  legal  menobiers  of  the  Board 
should  be  filled  by  barristers  of  twelve  years' 
standing,  they  respectfully  sujrgest  to  your 
Right  Honourable  House  that  the  Board 
should  have  the  option  of  choosing  their  Se- 
cretary and  Inspectors  from  either  branch  of 
the  Profession  of  the  Law,  and  should  not  be 
restricted  to  barristers  only. 

"  That  offices  of  honour  and  emolument  to 
which  Solicitors  were  formerly  eligible  have 
for  several  years  past  been  bestowed  on  bar- 
risters, and  in  many  recent  Acts  of  Parliament 
solicitors  are  excluded  from  such  offices.  That 
yoar  petitioners  submit  that  it  is  for  the  ad- 
vantage of  the  community  that  the  Profession 
of  Attorney  and  Solicitor  should  be  upheld  in 
Its  integritjr  of  character  and  public  estimation, 
and  that  if  offices  for  which  their  general  edu- 
cation and  legal  experience  peculiarly  qualify 
ttiem  are  systematically  withheld,  the  general 
body  of  practitioners  will  be  deteriorated,  and 
gentlemen  of  eminent  attainments  and  respec- 
tability, such  as  now  belong  to  the  Profession, 
will  not  be  induced  to  join  it  hereafter. 

"  It  is  therefore  prayed,  that  the  3rd  and  4th 
clauses  of  the  Charitable  Trusts'  Bill  may  be 
amended,  by  authorising  the  Board  to  appoint 
as  their  Secretary  and  Inspectors  either  barris- 
ters or  solicitors  of  seven  years'  practice." 


ORDER  IN  CHANCERY. 

DRAWING    UP    DBCRBB     OR     ORDER.  —  RE- 
CITALS. 

Tuesday,  i2th  April,  1353. 

That,  notwithstanding  the  27th  of  the  Ge- 
neral Orders  of  the  2l8t  December,  1833,  it 
shall  not  hereafter  be  necessary  for  the  Re- 
gistrar, in  drawing  up  any  decree  or  order,  to 
recite  any  previous  decree  or  order  in  the 
cause  or  matter,  or  any  report,  certificate,  affi- 
davit, or  other  document  that  has  been  (or  be- 
fore the  decree  or  order  is  completed  shall  be) 
filed  or  recorded  in  the  Court ;  but  it  shall  be 
sufficient  to  refer  thereto,  save  only  in  matters 
of  contempt,  or  where  the  order  varies  from 
some  general  rule,  and  in  such  other  cases  as 
the  Court  shall  direct,  or  the  Registnu-  shall, 
in  his  discretion,  see  fit,  the  R^strar  shall 
make  such  short  recitals  as  may  be  necessary 
to  show  the  grounds  on  which  the  decree  or 
order  is  granted. 

(Signed)    Cranworth,  C, 

John  Romilly,  M.  R. 

RiCHD.  T.   KiNDBRSLBY,   V.  C. 

John  Stuart,  V.  C. 
William  Page  Wood,  V.C. 


Tax  to  the  23Dd  instant,  in  ezpectstion/we 
believe,  that  the  Chancellor  of  the  Excheqaer 
will  move  his  resolution  for  takitig  off  one- 
fourth  of  the  Tax  before  that  day. 

The  following  is  the  notice  of  amendment) 
liord  Robert  Gros^enor.^lxi  Committee  oa 
Customs*  &c..  Acta,  to  move,  on  that  part  of 
the  proposed  Resolution,  No.  1,  relatiiii^  to 
Stamps,  to  omit  the  following  words : — 

Upon  or  in  respect  of  any  certificate  to  be 
taken  out  yearly  by  every  person  admitted  as 
an  attorney,  soUcitur,  or  proctor  in  any  Ooait 
in  England  or  Ireland,  or  as  a  writer  to  the 
signet,  or  as  a  solicitor,  agent,  attorney,  or 
procurator  in  any  Court  in  Scotland,  and  by 
every  person  admitted  or  enrolled  as  a  notary 
public  in  England^  Scotland,  or  Ireland : 

'*  If  he  shall  reside  within  the  city  of  London 
or  city  of  Westminster,  or  within  the  Hmits  of 
the  twopenny  post  in  England,  or  within  the 
city  or  shire  of  Edinburgh,  or  in  the  city  of 
Dublin,  or  within  three  miles  thereof;  if  he 
shall  have  been  admitted  for  the  space  of  three 
years  or  upwards  .        .        .         .£900 

"  Or,  if  he  shall  not  have  been 
admitted  so  long  .        .        .         «    4  10    0 

*^  If  he  shall  reside  ekewhere,  and 
if  he  shall  have  been  admitted  for 
the  space  of  three  years  or  upwards     6    0    0 

"  Or,  if  he  shall  not  have  been 
admitted  so  long  .        .        ,        .300" 

And  in  lieu  thereof  to  insert : — 

AH  stamp  duties  upon  any  certificate  to  be 
taken  out  yearly  by  every  person  admitted  as 
an  attorney,  solicitor,  or  proctor  in  any  Court 
in  England  or  Ireland,  or  as  a  writer  to  the 
signet,  or  as  a  solicitor,  agent,  or  attorney,  or 
procurator,  in  any  Court  in  Scotland,  and  hy 
every  person  admitted  or  enrolled  as  a  notary 
public  in  England,  Scotland,  or  irelasd, 
shall,  from  and  after  the  15th  day  of  No- 
vember, 1853,  as  to  the  said  duties  payahle  in 
England,  and  from  and  after  tlie  aist  day  of' 
October,  1853,  as  to  the  said  duties  payable 
in  Scotland,  and  from  and  after  the  6th  day  o^ 
January,  1854,  as  to  the  said  duties  payable 
in  Ireland,  except  such  of  the  said  duties  re 
spectively  as  may  theretofore  have  been  .due  or 
payable,  cease  and  determine. 


REPEAL  OF  CERTIFICATE  DUTY. 

MOTICB    OP  AMBNDMBNT. 

It  will  have  been  observed,  by  the  proceed- 
ings  of  the  House  of  Commons,  that  Lord  R. 
Grosvenorhas  postponed  the  second  reading 
of  the  BiU  for  the  Repeal  of  the  Certiacate 


REGISTRATION  OF  ASSURANCES. 

SPECIAL   COMMITTEE   ON   THE   BILL* 

This  Bill,  which  has  passed  the  House 
of  Lords  and  been  read  twice  in  the  Com- 
mons, has  been  referred  to  a  Select  Com- 
mittee. The  following  are  the  Law  Mem- 
bers of  the  Committee : — 
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Mr.  V.  Scully,  a  C 
Mr.  Lowe 
Mr.  Dunlop 
Mr.  Mullings 
Mr.  Hadfield 


Hie  Attorney-General 
The  Solicitor- General 
Sir  F.  The«ffer>  Q.  Q 
Mr.  Butt,  a  C. 
Mr.  Walpole,  Q.  C. 
Mr.  Headlam,  Q.  C. 

Mr.  Scully  is  of  the  Irish,  and  Mr. 
Dunlop  of  the  Scotch  Bar.  The  Solicitors 
are  well  represented  by  Mr.  Mailings  and 
Mr.  Hadfield,  the  latter  of  whom  is  still  in 
practice. 

The  other  Members  of  the  Committee 
are: — 

TheMarq.ofChandos  |  Mr.  Drommond 
Mr.  Evelyn  Denison    |  Mr.  Spooner 

Numerous  petitions  have  been  presented 
against  the  Bill  and  referred  to  the  Special 
Committee.  Although  it  is  understood  that 
the  Committee  do  not  intend  to  receive  evi- 
dence, we  trust  that  the  sereral  Law  So- 
cieties, whose  members  are  fully  acquainted 
with  the  present  Law  and  Practice  of  Con- 
veyancing, and  able  to  form  a  sound  judg- 
ment of  the  probable  effect  of  the  proposed 
General  Register,  will  be  induced  to  place 
before  the  Select  Committee  the  result 
of  their  experience,  and  point  out  the 
linuted  extent  of  the  existing  evil  or  in- 


convenience, and  their  opinions  of  the  pro- 
posed remedy ;  and  they  will,  of  course, 
well  consider  whether  **  the  remedy  will  not 
be  worse  than  the  disease.'' 


LORD  BROUGHAM'S  AMENDED 
EVIDENCE  BILL. 

The  following  is  the  substance  of  Lord 
Brougham's  Evidence  Bill,  as  amended  in 
Committee,  and  in  conformity  to  the  Second 
Report  of  the  Common  Law  Commissionen 
relating  to  the  testimony  of  husbands  and 
wives : — 

Husbands  and  wives  of  parties  to  be  admls- 
sible  witnesses;  s.  1. 

Exception  in  criminal  cases  and  in  cases  of 
adultery ;  s.  2. 

Communications  between  husband  and  wife 
protected ;  e.  3. 

So  much  of  proviso  in  s.  1  of  6  &  7  Vict.  c. 
85,  as  relates  to  husbands  and  wives,  repealed ; 
8.  4. 

Act  to  be  cited  as  "  The  Evidence  Amend- 
ment Act,  1853;"  8.  5. 

Act  to  commence  11th  July,  1853 ;  s.  6. 

For  observations  on  the  present  state  of  this 
Bill,  see  p.  69»  f^nie. 


CANDIDATES  WHO  PASSED  THE  EXAMINATION, 
Easter  Term,  1853. 

Names  of  Candidates,  7b  whom  Articled,  Assigned,  ^c. 

Adye,  Arthur William  Stone 

ilieo,  William William  WilliuDion 

AtkiofoOy  Riehard  Matthew Thomas  Clarke  Atkinson 

BabiQ^n,  Jobn Edward  BabiogtoQ ;  James  Scott 

Banks,  Charles  Edmund Henry  Pye 

Barber,  William William  Penn  AUcoclc 

Barter,  Horace  Isaac Edward  Arg^les 

Baug^fa,  Geori^      •        • George  Potts 

Bell,  Octarius        , Cuthbert  Umfreville  Laws 

Bellas, 'Itiomas John  Coverdale 

Bmtlej,  Samu^  Green  Beverley  ....  Jobn  Freeman 

Bcrridge,  Robert  Bristow Samuwl  Berridge 

Booker,  George,  jun Septimus  Booker 

BoQcher,  Benjamin Frederick  Napier  Bower 

Bnund,  Menrood  Kelly Edward  Hunt  Roberta 

Borcb,  ArUiur William  Lambert,  jun.;  Chnrles  Henry  R.  Rhodes 

Batler,  Francis  George Octavius  Robert  Wilkinson 

Carter,  Thomas Thomas  Holden,  jun. 

Clarke,  Edmund  Jooalbao  Hornblower  Watkins    .  Thomas  Rogers 

Cobb,  William  Wise Charles  Francis  Cobb 

Collios,  Albert  Jobn George  Arthur  Dye  ;  Augustus  A.  H.Beckwith 

Cookie  JeliM  Thomsg John  Shaw 

Cope,  Arthur Nathaniel  Bridges 

Cotierill,  William  Henry,  jun William  Henry  Cotterilt 

Cotton,  Slspletei William  James  Grane 

Drake»  Montague  William  Tyrwhitt  .        .  Henry  Maltby 

Fitter,  Matlbeii'  Alexander    «        •        *        .        •  William  Sextus  Hsrding 

Froom^CfcwleePool Walter  William  A Idridge 

Gsrrod,  Jobn  James       •        •  ...  Edmund  Davies 

Gatliff,  North        .        .        .  .Ralph  Thomas  Brockman ;  ThomosTudor  Trevor 

Giraody  Frmncis  Frederick     ...  .  Robert  Furley ;  Stephen  Charles  Venour 
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Names  of  Candidates.  To  whom  Articled^  As^gwed,  ifc, 

Glabb«  Albert  Charle*  Lyne Peter  Glubb ;  £U  Etrl  ColUn ;  Petw  Glibb 

Oreeobxil,  Cfaariet  Pope Joho  Edward  Fullaf^ar 

Haddelsey,  George  Robert  Foster  •  •   Charles  Robert  Haddelsej 

Haomer,  Philip Potts  and  Btown 

Hargreaves,  Joseph James  Wood 

Haye,  James Lawrence  and  Pattisoo ;  Susael  RowIm  Pattina 

Heatbcote,  Edward Samuel  Bellamy  ;  Charles  Bell 

Holt»  Parker  Swingtehirst      .        •        •        .        .John  Ridehalgh 

Jackson,  Samuel,  j on Edward  Richard  Andersen 

James  Richard William  Heniy  Thomas 

Jebb^  John  Joshua ,       .   Samuel  Henry  J  ebb 

Jessop,  Richard William  Jaoombe 

Johnson,  Ed  ward  J  un. Godfrey  Sherwood  Burdett;  Nathaniel  C.Mflnft 

Jones,  Josiah  • John  Jones 

Jones,  lliomas George  W ray;  Thomas  Robinson;  George Witr 

Kendall,  Edmund Richard  H.  Rolls  ;  Edwin  W.  Field  i  W.  KmM 

Kent,  Alfred  Clement Edwin  Jaokson  Kent;   William  Kenney  Tyter 

Leigh,  Arthur  William Frederick  Leigh;  lUohardReedsrCiosse 

Lott,  Thomas  Edward Thomas  Lett 

Lorett,  Philip  WiUiem Durley  Grazebrook ;  Heniy  Goodwin  Graaebrosk 

Lowe,  Francis John  Wadsworth 

Lucas,  Thomas  Edward .        .        •        •        •        .   James  Ingram 

Bfaltoo,  William  Dawes,  M.A William  Malum ;  Edw.  Walker;  Walter F.BspH 

Moss,  Alfred John  Gurnev ;  Joseph  Hooley  Torr 

Murray,  Andrew    .••«...  Henry  Smith  Lawford 

NickoUs,  William Charles  MuUins 

Noble,  John  Gould William  Gilmore  Bolton 

XCokes,  William  Taylor William  Nokes 

Pain,  John  David  .  Thomas  Morgan  Llewellin 

Psrker  William John  Parker;  Robert  ShottleworA Gregton 

Pascoof  John  Bennet Philip  Prothero  Smith 

Perrin,  Edward  Haywnrd John  Rets  Mogg 

Powles,  Kenneth Ambrose  Laee 

Price,  William  Greene Thomas  Gascoigne  Norcntt ;  John  F.  IsaMton 

Prudence,  Stanley  George George  Frederick  Prince  Sutton 

Ranson,  Thomas  Wilson George  Smith  Riinson 

Reade,  George  William George  Reade  ;  George  Frederick  Hudson 

Rhodes,  Arthur  Charles        .....   Charles  Henry  Rhodes 

Richardson,  Robert Pearson  and  Hawdon 

Richardson,  William  Rodgers        •        •        .        ,    Francis  Short 
Robinson,  Frederick  Dalgamo       ....   Daniel  Boys 

Robson,  John,jun •   John  Robson 

Shelton,  Richard Clen&ent  logleby 

Simpson,  James  Tennant James  Alexander  Simpson 

Sparrow,  William  David  Lloyd     .        •        .        .   James  BIythe  Simpson 

Steward,  Thomas Charles  Steward 

Talbot,  William,  Henry Joseph  Munu 

Walter,  James William  Walter,  sen.;  Henry  Chester,  aen, 

Warwick,  James  Bailey         .....   Maurice  Peter  Moore 

Weatherall,  Frederick Edward  Weatherall 

Wightiwck,  William Peier  Wickens  Fry 

Wilkinson,  Edward        ......    George  Wiles 

Wilkinson,  George,  jun George  Wilkinson 

Willis,  George       ...*...    William  Tanner  Neve 

Withers,  James  Tuck Henry  William  Ravenscroft;  William  Cnren 

Wrigley,  Barton .John  Eden 

Wyatt,  William Nathaniel  Mason 


NOTES  OF  THE  WEEK. 

HONORARY   DKGRBE8    OF   CTYIL   LAW. 

It  is  not  a  little  remarkable  that  when  the 
Duke  of  Wellington  became  Chancellor  of  the 
University  of  Oxford,  in  1834,  the  only  King's 
Counsel  who  received  the  honour  of  the  degree 
of  D.  C.  L.  was  Sir  Jamea  Scarlett.  The  Earl 
of  Derby  has  selected  Mr.  Walp(^  and  Mr. 
Warren,  both  Queen's  Counsel :  ihe  former 
haying  also  recently  possessed  the  distinction 
of  Secretarr  of  State  for  the  Home  Depart- 
ment, and  tne  latter  not  less  eminent,  as  well 
for  his  many  valuable  legal  works  as  for  his 


unsurpassed  literary  excellence.  Wa  mnf 
add,  that  Mr.  Macanhiy,  Mr.  DisraeU,  Sir  S. 
Bulwer  Lytton,  Sir  A.  Alison^  and  Professor 
Aytoun,  are  splendid  associates  in  the  respect 
thus  paid  by  the  University  to  distingiusoed 


men. 


TRINITY   TERM   BXAMX NATION. 

The  Examination  of  this  Term  t»ok  plaee 
on  Friday,  the  3rd  instant.  The  Ezsmmen 
were  Master  Pollock,  Mr.  Clarice,  Mr.  IHdonv 
Mr.  Pickering,  and  Mr.  Sharps.  The  Candl- 
dates  entitled  to  be  examined  were  97  in  num* 
ber,  and  all  attended  except  five.     The  re* 
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suit  will  not  be  known  until  the  afternoon  of 
Saturdav;  and  it  should  be  recollected  that 
nnder  ttie  New  Rule%  candidates  who  do  not 


pass  or  have  been  unable  to  attend,  may  u»^ 
tinue  their  notice  for  Michaelmas  Term,  witUa 
a  week  after  the  present  Term. 


RECENT    DECISIONS    IN  THE  SUPERIOR   COURTS, 
AND    SHORT   NOTX8   OF     CASKS. 


JLtstH  Cbxitrellor. 

May  23,  25.— GroocA  v.   GoocA.  —  Cur,  ad. 


tmii. 

—  23,  25.— In  re  Mostyn — Stand  over. 

—  25.— Trot//  V.  B«//— Appeal  fismissed 
from  the  late  Vice-Chancellor  Parker. 

—  15.— /«  re  Brandere  Paiemt--<)Tder  by 
arrangement. 

—  SS.^In  re  KeaU'e  Paiemt-^Stand  over. 

—  25.— J»  re  SioU'e  Pmiemt^Stmid  «f«r. 

—  ^b.—Edwarde  v.  Tkrir— Hearing  befora 
M  Court. 

—  25,  27,  28.—Peflrjoii  v.  iluffiBr— Judg- 
ment on  appeal  from  Vice-Chancellor  Turner. 

—  28.— Tfly/or  v.  Tay/or— Part  heard. 

Crdf  V.  Weld  and  others.    May  30, 31,  1853. 

WILL. — CONSTRUCTION. — GIFT  OF  ANNUITY 
AND  BBVS&SXOV*  —  PAYMJBICT  OUT  OF 
COBPUS. 

A  testatrix  directed  her  trustees  to  suewre  an 
ammUy  to  her  niece  out  of  her  bonds,  J9- 
curities,  or  other  values,  and  directed  that 
after  her  niece's  death  the  principal  should 
revert  to  her  father  and  his  children,  hut 
that  during  her  life  the  placements,  as  far 
as  regarded  her  income,  should  be  well  «e- 
cured,  and  the  funds  not  moved  without  her 
consent,  as  well  as  that  of  her  trustees,  and 
that  the  overplus  of  the  income  after  annuity 
was  to  go  to  her  father  for  his  use  and  that 
of  his  other  children :  Held,  allowing  an 
appeal  from  Vice-  Chancellor  Stuart,  that  the 
will  amounted  to  a  g\ft  of  an  annuity  and 
of  a  residue,  and  not  of  a  life  interest  and 
reversion,  and  that  the  annuity  must  be  paid 
in  full  whatever  the  income  might  be. 

This  was  an  appeal  from  VioB«CbaaceUor 
Stuart.  It  appeared  that  the  testatrix,  Blitabeth 
Croly,  by  her  will,  bequeathed  all  the  property 
she  died  possessed  ot,  in  her  own  riffht  and 
that  of  her  late  sister,  in  bonds,  securities,  or 
other  values,  in  trust  to  her  brother,  the  Rev. 
Dr.  Croly,  to  Gordon  Weld,  of  Twickenham, 
and  to  Onstavns  Fauche,  of  Paris,  and  she 
directed  that  they  should  secure  out  of  those 
three  sums  a  life  annuity  of  5,000  francs  a  year 
to  her  niece,  Jemima  Susan  Croly,  to  be  paid 
to  her  half-yearly,  for  her  own  nee,  independ- 
CDtlyof  all  control,  and  that  after  Jemima's 
death  the  principal  should  revert  to  her  father 
aad  his  children.  She  also  directed  that  du- 
ring her  life  the  plaeements,  as  far  as  regarded 
W  niece's  income,  afaoold  be  irall  seen  red,  and 
the  funds  not  moved  without  her  consent  as 
well  as  that  of  her  trustees,  and  Uiat  the  over- 
alls of  the  income,  after  aaniiity  of  6.000  fmnca. 


was  to  go  to  Dr.  Croly  for  his  use  and  that  of 
his  other  children.  The  Vice-Chanoellor  hav- 
ing held  that  the  annuity  was  not  ptyabia  0«l 
of  the  capital  in  the  event  of  the  income  pnifb 
iog  insufficient,  this  appeal  was  presented. 

Follett  and  Karslake  in  support;    Caiemg, 
contrk,  for  Dr.  Croly ;  Bilton  for  the  trusteea. 
The  Lords  Justices  said,  the  general  rale  of 

I  law  was,  that  if  there  were  a  clear  gift  of  a  life 
interest  and  a  reversion,  and  the  estate  proved 

I  insufficient,  the  tenant  for  life  and  the  raver- 
sioner  must  bear  the  loss  in  proportion  to  their 
respective  interests.  In  the  present  case,  how^ 
ever,  there  was  not  such  a  gift,  but  a  gift  of  am 
annuity  and  the  residue,  aiKl  the  annuitjr  must 
therefore  be  pud  in  full  nduttever  the  ineoas 
might  be,  and  the  appeal  must  be  sdlowed — 
costs  out  of  the  estate. 


Mav25. — Boys  v.  Bradley  —  Decision  af* 
firmea  of  Vice-Chancellor  Wood. 

^-  27. — In  re  Jenftynt— Appeal  dismissed 
from  Mr.  Commissioner  Evans. 

—  27,  30.— Jn  re  Mostyn— Order  for  stay 
of  advertisement  of  adjudication  by  airaugq^ 
znent. 

—  26,  27,  28,  30. — Shrewsbury  and  Kr- 
mingham  Railway  Company  v.  lAmdon  and 
North  Western  Railway  Company — Part  heard. 

-—  2U^Blenkinsopp  v.  Biemkinsopp^Ft.  hd« 


Phimps  V.  Turner.    May  31,  1853. 

WILL  AND  CODICILS. — LBGACISB. — ^ADEMP- 
TION. 

A  testator  by  his  codicil  gave  to  his  daughter 
a  sum  of  3,000/.  secured  on  mortgage,  emd 
by  another  codicil  to  another  daughter  20 
shares  in  an  insurance  qfice.     The  mort- 
gage  was  paid  off  in  the  testator's  lifetime, 
and  also  the  shares  in  the  insurance  ofiee 
were  exchanged  for  a  proportionate  number 
in  the  office  into  which  such  society  be* 
came  merged,  and  a  sum  of  1,200/.  woe 
paid  for  the  difference  in  value :  Held,  ou, 
special  case,  that  the  3,000i.  did  not  pass  to 
the  first  daughter  under  the  oodicil,  nor  the 
1,200/.  to  the  other  daughter,  but  that  the 
exchanged  shares  did  pass. 
Thb  testator,  Mr.  Philips,  by  his  will,  dated 
in  June,  1845,  gave  his  property  as  therein  direct- 
ed between  his  two  daughters,  Locy  and  Maria, 
and  by  a  codicil,  dated  in  1848»  he  gave  to  Ui 
daughter  Lucy  a  sum  of  3,000/.  secured  on 
mortgage,  and  by  another  codicil  to  Maria  20 
shares  he  held  in  the  Suffolk  Insurance  and 
General  County  Amicable  Fire  Office,  and  «fl 
moneys  to  aris^  upon  the  sale  thereof.    It  s^ 
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peared  the  mortgage  was  paid  off  during  the 

testator's  lifetime,  and  that  the  insurance  office 

had  also  merged  intb  the  Alliance  Insurance       —  oL—j^ar* 

Company,    and    a  proportionate   number  of  i  entitled  to  elect 

shares  in  such  company  banded  over  to  him, 

with  a  sum  of  1,200/.,  the  estimated  difference 

in  value.    This  was  a  special  case  as  to  the 

construction  of  the  will  and  codicils, 

Selwyn  and  Thring  for  the  several  parties. 

The  Master  of  the  Rolls  said,  the  mortgage 
no  longer  existed,  and  the  bequest  thereof 
could  not  therefore  be  now  enforced,  and  the  i 
1,200/.  had  been  resumed  and  became  the  tes- 
tator's, and  could  not  pass  under  the  second  i 
codicil,  but  the  shares  in  the  Alliance  Com- 
pany would  pass  to  her.  I 


May  31.— Byron    v.    0/r^«W -^  iDJunctios 
granted  exparte. 

—  31.— PflrlrfT  V.   Soiperfty— Widow  held 


JVigan  v.  RowUuui.    May  27,  1853. 

WlUUd — LBQACY   VOtD.*^8rai9ATtJltl  BY  L«« 

gatkb's    husband    aftbr    ATTBSTING 

WITNB88BB. 

The  husband  of  a  legatee  of  200/.,  bequenihed 
by  a  vnll  which  was  attested  by  two  mariet. 
men,wrote  under  their  names  theword  "wit- 
ness,"  and  signed:  Held,  that  thekgacf 
was  void. 

It  appeared  that  a  legacy  of  200/.  was  be- 


Tu       ne       T  J    *^  appearea  cnac  a  legacy  ot  200f.  was  be- 

May  25.-^ Judge  v.  ^*er— Order  for  ap-  queathed  to  a  married  woman  under  a  will,  to 
pomtment  of  receiver  and  for  injunction.  ,  which  the  testator's  signature  was.  attested  by 

—  25. — Birkenhead  Dock  Company  v.  Lay-  two  marlcet-men,  and  that  the  legatee's  husband 
m-d  mtd  oiio/Aer— Injunction  granted  on  un-  |  had  written  below  their  names  the  word  ''wit- 
dertaking.  ,  ness,"  and  signed  his  own  name. 

fi^^T.  ^^»  ^7--- Attorney- General  v.  Hospital  of\     A  question  arose  whether  the  leffacv  was  not 
5^  Crow,  JTinc/ie^/tfr— Part  heard.  void.  ' 

30.  —  Pto^j/Vcir  V.   Coopers   Prince    v.  i     Bacon  and  Freeling  for  the  plaintiff;  UoU 
-ateme- Arrears  of  annuity  held  a  charge  on  '  and  PeacAey  for  the  executor ;  ^«ifi»o»  for  the 


estate. 
—  31.— J«intii^*v.J3roti^4/on—?art  heard. 

Petre  v.  Petre.    May  23,  1853. 


JURISDICTION    OP     BWITY     IMPROVBMBN*    I  ^^  *  T%,   \*'"'^*°.    ?^/*  ^  ^^^'^  ^ 

ACT.-DBATHoppi.rJI-t^l'^^^^^^  ^  that  stood  before  his  Dsme. 


legatee  j  Tudor  for  another  party. 

The  Fice-CAanee//or  said,  it  was  unnecessary 
to  decide  whether  the  evidence  of  the  party 
could  be  received,  as  he  was  bound  by  the  in- 
strument itself.  By  the  signature  and  descrip- 
tion as  witness,  the  husband  must  be  taken  to 


ACT. — DXATH  OP  PLAINTIPP  APTBR  H&AB- 
ING  AND  BBPORB  DBCRBB  DISMISSING 
BILI*  WITH   COSTS.— ORDBR  TO  RBVIVB. 

^UcaHon  granted  for  order  at  of  course  to 
remve  stUt  mkhr  the  16  ^  16  Vict.  o.  86, 
*.  53,  where  the  bill  had  been  dismissed 
With  eosts  dft  the  plaintiff's  death  after 
hearmg   and   before   decree--^  the  other 
parties  being  desirous  to  revive. 
Nalder  appeared  in  support  of  this  appli- 
cation for  an  order  under  the  15  &  16  Vict.  c. 
86,  8.  63,  to  revive  this  suit.  In  which  the  bill 
had  been  dismissed  with  costs,  the  plaintiff 
?°i?  ^*®^  ^^^^  hearing  and  before  decree, 
^'^Ttu      ot^er  parties  being  desirous  to  revive. 
The  Fice-Chancellor  granted  the  application, 
as  of  course. 


May  23.— Jn  re  Dover  and  Deal  Railway 
Company,  exparte  Lord  Londesborough—Mo- 
tion  refused  to  reverse  order  of  Master  for  call. 

""  25.— Jn  re  Dover  and  Deal  Railway 
Company,  exparte  H»^/«/ —  Appeal  allowed 
from  the  Master  inserting  name  on  list  of 
contributories. 

--  25.— -/«  re  Staffordshire  and  Shrop.shire 
ItaUway  Company,  exparte  Bowen  and  another 
—  Motion  refused,  with  costs,  to  remove 
names  from  list  of  contributories. 
-7^  27.— In  re  Cass's  CAanVy— Reference  to 
chief  clerk, 

—  27.— /»  re  IPTfl/iter— Real  estate  held  not 
converted  into  personalty  by  testator's  agree- 
ment with  railway  company. 

—  26,28,30.— Econ^v.J&cofw— Part  heard. 


and  the  legacy  must  be  disdlowcd. 

May  26.— jMayor,  4rc.,  of  Liverpoolr.  MtOer 
—Injunction  granted  restraining  cutting  trees. 

—  25.— 5awe  v.  Seott-^Th^  Kkc. 

—  23,  26.  —  Hilis  V.  Soott  —  Injunction 
granted  reatraming  execution  at  law,  and  lefer- 
ence  as  to  compensation. 

—  26, 27. -m  re  Winch's  Tmsfs^Cnr.  ad. 
vult. 

—  30.— Jn  re  BhuHfs  Trusts—  Order  for 
payment  of  purchase- money  of  lands  taken  by 
corporation  of  London  to  parties  beneficially 
interested. 

—  31.— CffiwKxi  T.  TAowyswi  — Judgment 
on  construction  of  will. 


Brook  V.  Brook.    May  31,  1853. 

DEPOSIT  OF  MONEY.  —  RECOVERY  OF. — 
WHEN  BARRED  BY  STATUTE. — DEBT.— 
TRUST. 

The  plaintiff  being  desirous  of  purchasing  an 
estate,  deposited    200/.,   portion  thereof 
with  her  son,  who  paid  it  tnto  his  bankers* 
on  a  deposit  note:   Held,  that,  upon  his 
death,  the  plaintiff  was  not  entitled  to  re- 
cover the  same  from  his  estate  after  the 
Statute  had  n»»,— /Ae  deposit  constituting 
a  debt  only,  and  not  a  trust. 
It  appeared  that  the  plaintiff,  Mrs.  Brook, 
being  desirous  in  1844  of  purchasing  certain 
property   had    obtained   200/.,   a  portion  of 
the  requisite  purchase-money,  from  her  son 
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Joshua,  and  had  deposited  it  with  another  8on« 
Joseph,  who  paid  it  in  his  own  name  into  his 
bankers  on  a  deposit  note.  Joseph  died,  and 
this  suit  waa  instituted  to  recover  from  his 
estate  the  £00/.,  to  which  the  defence  of  the 
Statute  oi  Limitations  was  set  up. 

Elmsley  and  Sniythe  for  the  plaiatilF,  on  the 
ground  the  deposit  eonatiloted  a  trust  against 
which  the  Statute  wouid  not  oporate. 

Roli,  FoUett,  and  Selvyn  for  other  parties. 

Ihe  Vtce-  ChoHcelhr  said*  the  deposit  con- 
stituted a  debt  and  not  a  trust,  although  there 
wag  no  doubt  if  the  son  had  lived  he  would 
have  applied  it  for  the  purpose  upon  which  it 
was  deposited,  and  that  therefore  as  the  Statute 
had  run,  the  debt  was  barred. 


May  23. — Keats  v.  BeU — Motion  to  commit 
for  breach  of  injunction  refused,  on  undertak- 
ing and  payment  of  costs. 

—  25,  26.— M'Naghten  v.  Mayor,  ^-c,  qf 
Lic^rpoo/— Injunction  granted  on  undertaking 
to  bring  action  forthwith. 

—  27.— /»  re  St.  James's  United  Friends* 
Benefit  Society — Order  as  prayed  for  payment, 
io  priority  of  other  debts,  out  of  his  estate  of 
funds  in  hands  of  treasurer. 

—  28,  30.— Sco«  V.  Smeedj  Smeed  v.  Scott 
-—Cur.  ad.  vult. 

—  31. — Fawcett  v.  Argent — Part  heard. 


Cnurt  of  ^xitetCjt  UttUb, 
Woodward  v.  Watts.    May  30,  1853. 

JrSTICB  OF  THE  PKACK.— QUALIFICATION 
UNDRR  18  6SO.  2,  C.  20. — RKVSIUBIONAftY 
INTR&SST. 

Held,  that  a  qualification  as  a  justice  of  the 

peace  was  insugicimt  under  the  18  Geo.  2, 

c.  30, 5. 1,  whiok  consisted  of  land  above  the 

annual  value  of  3001.  wkiek  was  limited  to 

his  wife  foi*  Uft,  with  remainder  to  their 

issue,  and  in  default  thereof  to  himseff. 

Tris  was  a  rale  nisi  to  set  aside  the  Yerdict 

for  the  defendant  and  enter  it  for  the  plaintiff 

on  leave  neserved,  in  this  action,  which  was 

brought  to  recover  the  sum  of  lOOl.  for  pe- 

nalties  incurred  bf  the  defendant,  who  resided 

at  Chorley,  for  acting  as  a  justice  of  the  peace 

without  being  duly  qiralified'under  the  18  G.  2, 

c.  20, 8.1.  II  (sppeardd  the  defendant  claimed  in 

respect  of  certain  lands  exceeding  in  value  300/. 

a  year,  which  were  limited  to  his  wife  for  life, 

with  remainder  to  the  issue  of  him  and  his 

wife,  and  in  default  of  issue  to  him.    The  de« 

fendant  obtained  a  verdict  on  the  trial  before 

Martin,  B. 

James  and  Mani^tv  showed  cause ;  Bliss,  in 
support,  was  not  called  on. 

The  Court  said,  that  the  qualification  was 
not  sufficient,  and  the  rule  >vas  accordingly 
made  absolute. 


May  23.— 'Coc^5  v.  Davidson — ^Rnle  nisi  to 
exptin^e'ofVai^  entries  at  Stationers'  Hall. 

—  25. — Regtna  v.  Justices  of  Birmingham — 
Rule  absolute  on  defendants  to  hear  and  adju- 
dicate On  complaint  under  3  Geo.  4,  c.  34,  re- 


lating to  terms  of  articles  of  service  of  work** 
man. 

May  25. Sradshaw  v.  5tmon— Rule  refused 
for  new  trial  on  the  ground  of  verdict  being 
against  eiidence. 

—  26. — Regina  v.  Land  Tax  Commissionerg 
of  Tower  ZKri^n— Re-argument  herein, 

—  26.— Meredith  y.  Lee — Rule  discharged 
to  set  aside  nonsuit. 

—  27.— K«cAflrd#ort  v.  C(i«3— Rule  refused 
for  new  trial. 

—  27.  —Moore  v.  S&ep&ercf— Judgment  for 
plaintiff. 

—  27. — Gerhard  \.  Bates — Cur,  ad.  vult. 

—  28. — Regina  v.  Justices  ofBuckinghan^ 
shire — Order  confirmed  of  Sessions  quashing 
conviction. 

—  30. — Regina  (Esparte  Hitchins)  v,  Sili- 
con Harbour  Improvement  Company — Rule  nisi 
on  defendants  to  take  up  award. 

—  30.'— Harper  v.  ParJter  and  others — Role 
by  arrangement  to  enter  verdict  for  plaintiff  on 
three  issues,  and  for  defendants  on  the  three 
others  without  costs  on  either  side. 

—  Zl.—Batard  v.  Hawes — Rule  absolute  to 
enter  verdict  for  defendant. 

31.  — Regina  v.  Mount  —  Application  for 
criminal  information  granted  for  perjury. 

duem'ij  3Bmc!)  ^ra^ttce  Court. 

May  23. — Regina  v.  Justices  qf  Derbyshire 
Rnk  tttji  for  mandamos  on  defendants  to  hear 
appeal  against  order  for  maintenance  of  pauper 
kinatic. 

-*  28. -^Exports  F^emd,  in  re  Corporation 
qf  Canterbury — Motion  refused  for  certiorari  to 
bring  up  orders  of  town  council  for  payment  of 
moneys  out  of  fund. 

—  30.— Clerk  V.  Parish  Officers  of  Bin- 
brooke — Rule  nisi  to  remove  order  of  Quarter 
Sessions. 


Shreiber  v.  Artigues*    May  30,  1853. 

TItOTBft.  —  EVIDENOB  OF  CONVERSION.—* 
DEPOSIT  OP  GOODS  AB  BBCURITY  FOR 
LOAN. 

Certain  property  was  delivered  to  the  dtfend^ 
ant  for  K.  as  security  for  a  loan  under  a 
memorandum  of  deposit  that  if  the  goods 
were  not  returned  by  payment  of  the  advance^ 
with  interest  at  6  per  cent.,  on  October  24 
following,  they  should  belong  to  K.,  who 
might  dispose  of  them  as  he  should  thitUc 
proper.  It  appeared  K.  was  out  of  Ena* 
land,  and  in  December  the  plaintiff^s  unfe 
tendered  the  amount  due  to  the  defendant 
who  refused  to  deliver  up  the  goods  without 
payment  of  a  claim  he  had  against  the  plain' 
tiff:  Held,  discharging  a  rule  to  enter  a  oer- 
dict  for  the  plaintiff  in  lieu  of  a  nonsuit  in 
an  action  of  trover,  that  theplaintifhadno 
property  in  the  goods  and  there  was  no  con^ 
version. 
This  was  a  rule  nisi  to  set  aside  the  nonsuit 
and  enter  the  verdict  for  the  plaintiff  in  this 
action  of  trover  to  recover  a  gold  watch  and 
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PDUMig'  apparel,  which  had  been  deHyered  at  the 
defendant's  office  in  April,  1852,  by  the  plaintUf 
far  a  Mr.  Kamp,  as  security  for  a  loan,  and  by 
aaonorandum  of  deposit  it  was  stated  that  if 
the  goods  were  not  returned  on  October  24  foU 
losriD^,  by  payment  of  the  advance  with  in- 
terest at  6  per  cent,  they  should  belong  to 
lit*  Kamp,  who  might  dispose  of  them  as  he 
should  think  proper.  Mr.  Kamp  had  left 
fiagland  afterwards,  and  in  Decemoer  last  the 
plamtiff's  wife  called  on  the  defen^nt  and  had 
tendered  payment  of  the  amount  due,  but  re- 
fusal to  deliver  up  the  goods  had  been  made 
without  payment  of  one  guinea  in  respect  of  a 
dnm  by  the  defendant  on  the  plaintiff.  The 
defendant  pleaded  not  guilty,  that  the  goods 
were  not  the  plaintiff's,  and  leave  and  licence, 
and  on  the  trial  before  Taifourd,  J.,  a  nonsuit 


CkanneU,  S.  L.,  and  Petersdorjf  showed 
eamo  against  the  rule,  which  was  supported 

The  Court  said,  that  as  the  time  fixed  for  the 
redemption  of  the  goods  had  elapsed  when  this 
netkm  was  brought,  the  plaintiff  had  no  pro- 
perty therein,  and  there  had  therefore  been  no 
oonversion,  and  the  rule  was  accordingly  dis- 
charged. 

May  24.— ParArtfT  v.  Farebroiher  and  others 
—Rule  discharged  for  new  trial. 

—  95. — Dodd  ▼.  FkUvoye  and  others — Rule 
ntfi  for  new  trial  on  the  ground  of  verdict 
being  against  evidence. 

—  20. — Montoffue  y.  FcrAiiw— Rule  nisi  on 
leave  reserved  to  enter  verdict  for  plaintiff. 

—  26,  27. — Jewell  v.  Parr — Rule  absolute 
to  enter  verdict  for  plaintiff. 

—  27*— Moffatt  V.  Diekson — Part  heard. 

—  90, — Evans  v.  Edmonds— Pwi  heard. 

—  31. — Arnold  v.  Parsons — Judgment  for 
defendant  on  special  case. 

—  31. — Cork  and  Bandon  Railway  Company 
y.  Goods — Judgment  for  defendante. 


C0utt  of  eprcbeouer. 

Daffies  v.  Mayor  of  Swansea  and  others. 

May  30,  1853. 

OOMTRACT.  —  COMPLKTION  OV  WORK  BY 
DSFKNDANT8  UPON  NOTICB.  —  TROVER 
FOR  MATERIALS. 

Plainiiff  contracted  with  the  defendants  to 
perform  certain  works,  with  a  proviso  that 
if  he  should  he  prevented  from  bankruptcy, 
insolvency ^  or  any  other  cause,  from  pro* 
oeeding,  or  should  not  proceed  to  the  entire 
satisfaction  of  the  surveyor,  it  should  be 
lawful  for  them,  after  three  day^  notice, 
to  employ  any  other  person  to  proceed 
therewith,  and  that  the  amount  paid  him 
{if  any)  up  to  the  timi^of  such  notice 
should  be  sufficient  withtjlkt  any  further 
payment,  and  that  the  materials  then  on 
the  premises  should  belong  to  them.  The 
plaintiff'  eommeneed  the  work,  but  not  pro- 
eeeOmg  to  the  satisfaction  of  the  surveyor, 
was  turned  out  and  the  defendants  took 


possession  upon  notice:  Held,  on  demurrer 
to  a  plea  setting  up  the  contract  in  as 
action  of  trover  for  the  mattriala—nopsg- 
ment  on  account  haoing  been  made,—tkd 
the  defendants  were  entitled  to  judgment. 
This  was  a  demurrer  to  the  defendants' 
plea  in  this  action,  which  was  brought  in 
trover  to  recover  certain  goods  and  materah, 
by  the  plaindff  who  had  entered  into  a  con- 
tract with  the  defendants,  as  Board  of  Health 
of  Swansea,  to  execute  certain  works  for  a 
certain  sum.     It  appeared  there  was  a  proviw 
in  the  agreement  that  if  the  plaintiff  from 
bankruptcy,  insolvency,  or  any  other  caaie, 
should    be    prevented    from    proceeding,  or 
should  not  proceed  to  the  entire  sattsfactioQ  of 
the  surveyor,  it  should  be  lawful  for  the  de- 
fendants, after  three  days'  notice,  to  employ 
any  other  person  to  proceed  with  the  work; 
and  that  the  amount  paid  to  the  plaintiff  (if 
any)  up  to  the  time  of  sueh  notice  having  bees 
given,  should  be  sufficient,  without  any  fartker 
payment ;  and  that  the  materials  then  on  the 
premises  should  belong    to  the    defendsotb 
The  plaintiff  began  the  work,  but  not  having 
proceeded  to  the  surveyor's  satisfaction,  wai 
served  with  notice  and  the  defendants  took 
possession  of  the  premises  and  materials  and 
employed   another  person   to  complete.     No 
payment  had  been  made  to  the  plaintiff,  the 
surveyor  not  having  certified  one-third  of  the 
work  had  been  completed.    To  this  action  the 
contract  was  pleaded  by  the  defendants. 

Quain  in  support  of  the  demurrer  thereto ; 
WHU6,  contriu 

The  Court  said,  that  although  the  proviso 
was  harsh  and  contrary  to  all  good  faith«  the 
law  must  be  administered  according  to  its 
plain  and  ordinary  sense,  and  the  defendants 
were  entitled  to  judgment. 

May  ^Z.-^Crossfield  and  others  v.  Sack- 
Cur,  ad,  vult. 

—  24. — Bandy  y,  Cartwright—Cur.  ad,  vuU, 

—  25,  26,—lVyman  v.  GarM— Rule  dis- 
charged to  set  aside  nonsuit  and  enter  verdict 
for  plaintiff. 

—  27. — Regina  v.  Edwards — Car.  ad,  vult, 

—  27. — South  Yorkshire  Railway  Companif 
V.  Great  Northern  Railway  Company — Cur,  ad. 
vult. 

—  27 ."Naylor  and  others  \,  Palmer— J \idg- 
ment  for  plaintiffs. 

—  30. — Earl  of  Harrington  v.  Dimsdale^ 
Rule  nisi  for  prohibition  on  County  Court 
Judge  restraining  issue  of  warrant  of  posses- 
sion of  land. 

—  31.— TAomfon  v.  Court— Part  heard. 


Caurt  at  e^djrquer  C!)amhcr. 

May  28. — Lancashire  and  Yorkshire  Rail' 
way  Company  v,  Reginam — Judgment  of  the 
Court  of  Queen's  Bench  reversed. 

—  2Q,—Kemot  V.  Pi^/i$— Judgment  for  de- 
fendant. 

—  2S,-^Bradley  v.  Master  Pilots,  SfC,  of 
Newciutk'on'Tkfne — Bill  of  exceptions  disal- 
lowed. 


;\        ;>4- 


TSUt  Illegal  0h^ietitt, 

DIGEST,  AND  JOURNAL  OF  JURISPRUDENCE. 


SATURDAY,  JUNE  11,  1863. 


«MAiMM^^>%<«M^^^^«^ 


COUNTY  COURTS  CHARGES. 


PROPOSXD    SCALE    OF  PROFE98IONAI« 
FEES. 

The  defects  in  the  constitation  of  the 
Cmntj  Courts  pointed  out,  upon  their  first 
establishment,  m  this  and  other  publica- 
tions, bat  then  unheeded,  are  now  begin- 
mng  to  be  so  generally  felt  and  acknow- 
ledged that  the  Lord  Chancellor  has  pub- 
lidj  stated,  in  his  place  in  Parliament,  his 
doubts,  whether  the  exigency  of  the  occasion 
wiUbebest  met  by  issuing  a  Commission  ^ 
to  inquire  into  the  imperfections  of  the 
systein,  or  by  resorting  to  reformatory 
l^slation  founded  upon  the  materials  at 
l^d.  It  is  now  universally  admitted  that 
these  »« model  '*  institutions,  the  existence 
of  which  dates  no  further  back  than  the 
year  1846,  require  to  be  remodelled  and 
amended  to  enable  them  successfully  to 
compete  with  the  older  institutions  they 
were  intended  to  supersede.  The  com- 
I^t  just  at  present  most  urgently  in- 
ited  upon  is,  the  enormous  amount  of 
cotU  incurred  in  proceediuffs  in  the  County 
Coorts.  It  is  ascertained,  by  returns  of  un- 
questioned authenticity,  that  the  costs  of 
Court  amount  to  no  less  than  twentyfiTe 
percent,  upon  the  sum  recoTered  by  the 
instrumentality  of  these  tribunals,  and  it 
has  been  anthoritatively  remarked,  that  by 
the  present  constitution  of  those  Courts, 
nearly  an  equal  amount  of  costs  are  in* 
cwred  upon  proceedings  to  enforce  the  pay- 
n^nt  of  an  undisputed  debt,  and  in  cases 
of  contentious  jurisdiction.  Concurrently 
with  the  movement  to  reduce  the  amount 
^County  Court  costs,  an  endeavour  is 
i^ciitt;  made  to  establish  a  liberal  scale 
^ftet  ta  bt  allowed  to  practitioners  in 
*«*Cowat3r  Courts.  .  As  most  of  .our 
'•wAiirt  oifoHkKRA.  by 'one  6Jf  tie*  lAost 
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recent  Acts  for  the  amendment  of  tht 
County  Courts'  Act  (15  &  16  Vict,  c; 
54,  s.  1),  five  County  Court  Judges  were 
to  be  sdected  by  the  Lord  Chancellor 
to  frame  a  scale  of  costs  and  charges  to 
be  allowed  in  the  County  Courts,.  wUdk 
scale  was  to  be  submitted  to,  and  wp* 
proved  or  disallowed,  altered,  or  amended, 
by  a  certain  number  of  the  Judges  of  the 
Superior  Courts  of  Common  Law.  It  de- 
volved upon  Lord  St.  Leonards  as  Lord 
Chancellor,  to  nominate  the  Committee  ^ 
Connty  Court  Judges,,  by  whom  the  scale 
was  to  be  framed,  which  nomination  took 
place  without  unnecessary  delay,  and  in  doe 
time  a  scale  was  prepared  and  submitted  to 
the  Judges  of  the  Superior  Courts,  •■  di- 
rected by  the  Statute.  The  Judges  of  tbo 
Superior  Courts  appear  to  have  been  startled 
by  the  very  liberu  allowance  to  professiooal 
men  provided  in  the  Table  framed  by  the 
County  Court  Judges,  for  cased  in  which 
the  sum  sought  to  be  recovered  exceeded 
20/.,  and  upon  reference  to  their  own  Tax« 
ing  Officers,  ascertained,  that  the  proposed 
settle,  in  manv  instances,  exceeded  that 
which  is  now  adopted  in  the  Superior  Conrts- 
of  Common  Law.  The  Common  Lwr 
Judges,  therefore,  refused  to  sanction  the 
scale  of  charges  submitted  for  their  ap« 
proval,  and  this  provision  of  the  Act  15  k* 
16  Vict,  remains  a  dead  letter!  It  would 
appear  from  what  fell  from  Lord  Broughaitt 
on  this  subject  in  the  House  of  Lords,  thtt 
the  Common  Law  Judges  have  now  sug- 
gested, that  the  allowance  for  professional 
services  in  the  County  Courts  ought  not  in 
any  case  to  exceed  the  sum  allowed  upon., 
taxation  in  the  Superior  Courts^  when  tbii' 
sum  sought  to  be  recovered  does  not  ezeoed 
20/.  This  suggestion,  and  the  reftrence  te' 
the  Report  of  the  Common  Law  JuAb^  fib  * 
the  County  Courts,  m  "Swu^f  lHi^,\ 
Courts,"  a  description  derived  from  tlilf' 
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hmmiiij  lumpttft-that  the  latter  sets  up  nesr 
fM$,  but  which  the  former  would  be  in  a 
oobdition  to  refute  or  to  explain :  he  is,  ho^f 
ever; 'shut  out  from  so  doing,  and  is  at  the 
mtirdy  of  his  opponent,  who  has  what  ie  called 
in  the  GonrU  the  advantage  of  swearing  last. 
I*  the  second  place,  the  general  practice  of  the 
Courts,  acting,  no  doubt,  under  a  sense  of  the 
imperfect  character  of  this  system  as  a  means 
of  ascertaining  the  truth,  is  to  avoid,  in  the 
case  of  conflicting  affidavits,*  the  task  of  deter- 
iHiniag  on  which  side  the  truth  lies,  and  to 
make  the  only  question  whether  the  affidavits, 
on  the  face  of  them,  afford  an  answer  to  the 
ewe  set  up  by  the  party  applying.  It  is  ob- 
vious how  this  system  must  operate  as  a  pre- 
mium to  unscrupulousness  in  a  party  swearing 
last,  without  the  possibility  of  being  contra- 
dietod.  There  is,  moreover,  this  further  in- 
cvnvenience  in  the  present  system :  a  party  re- 
qmriog  the  evidence  of  an  unwilling  witness 
has  no  means  of  obtaining  it.    No  person 

Si^  the  single  exception  of  an  officer  of  the 
urt )  can  be  compelled  to  give  evidence  by 
aflMvit  as  he  may  be  to  give  it  orally  in  Ckiurt. 
•^  It  appears  to  us  that  this  branch  of  the 
ptactice  of  the  Courts  requires  alteration.  We 
rscoounend  that  either  party  should  be  allowed 
t«  make  affidavits  in  reply,  so  long  as  he  has 
any  new  matter  to  allege ;  and  if,  upon  the 
statements  respectively  made,  the  Court  should 
have  a  difficulty  in  deciding  on  the  facts,  that 
rach  witnesses  as  the  Court  may  think  neces- 
sary should  be  orally  examined  before  the 
Goort  itself,  or  that  a  hearing  should  be  di- 
noted  before  a  Judge  or  a  Master,  who  should 
fsport  on  the  facts  in  dispute.  We  may  fur- 
ther observe,  that  the  power  of  requirintr  fur- 
ther affidavits,  and  of  examining  the  parties  or 
witnesses  on  oath,  is  at  present  indirectly  ex- 
etvised'in  cases  in  which  the  Court  thinks  it 
gmedient  to  refer  to  a  Master  for  his  report. 
We  think  that  the  Court  should  be  enabled, 
directly  and  effectually  to  exercise  these  powers  | 
in  all  cases  in  which  it  may  be  thought  neces- 1 
sary  to  ascertain  the  truth  of  any  matter  in ! 
dispute.  We  also  recommend  that  it  should  { 
be  competent  to  a  party  requiring  the  evidence ' 
of  a  person  who  refuses  to  make  an  affidavit, 
to  summon,  by  leave  of  a  Judge,  such  person 
before  a  Master  of  the  Court,  and  there  to 
ttanrine  him ;  giving  notice,  however,  to  the 
party  against  whom  the  deposition  is  proposed 
to  be  used,  that  the  latter  mav  have  an  oppor- 
tunity of  cross-examining  the  intended  wit- 
ness. Lastly,  we  think  that  the  adoption  of 
tlie  present  practice  of  the  Courts  of  Equity, 
by  which  affidaxnts  are  drawn  in  the  first  per- 
son, and  divided  into  paragraphs,  each  of 
vhieh  is  numbered  and  required  to  be,  as  far 
as  posmble,  confined  to  a  distinct  portion  of 
the  subject,  would  be  a  material  improvement. 
"  Since  our  last  report  was  made,  two  oues- 
lions  of  considerable  importance  have  oeen 
hrcwyht  under  consideration,  to  which  we 
lUnk  it  necessary  hereto  advert.  The  one, 
pettier  parties  should  be  oompdled  to  verify 
flisjr  nileadqigs  b?  affidevit ;  the  other;  whether 


defendants  should  be  albwed*  ia  dljaiei  ts 
pay  money  into  Court  in  satisfacdon  of  & 
plaintiff^s  demand. 

^*The  policy  of  both  these  proposals  appears 
to  us  to  be  questionable. 
*  ^  Vernation  of  pleadings. -^Sa  regards  the 
first,  it  appears  to  us,  in  the  first  place,  inex- 
pedient to  multiply  oaths,  except  where  abso- 
lutely necessary.  It  is  to  be  observed,  too, 
that  additional  expense  would  be  incurred 
thereby  in  every  case,  whether  contested  or 
not  contested,  and  as  well  where  it  was  known 
that  the  pleading  was  bond  fide  as  where  it  wai 
not.  Besides,  there  are  many  cases  in  which 
the  suitor  is  either  abroad,  or  unable,  or,  from 
conscientious  motives,  unwilling,  at  the  earlier 
stage  of  the  proceedings  at  wUch  the  plead* 
ings  take  place«  and  before  the  evidence  biB 
been  collected  for  the  purpose  of  trial,  to 
pledge  his  oath  to  that  which,  though  it  may 
oe  his  honest  impression  at  the  time,  may  yet 
be  removed  when  the  case  comes  to  be  more 
thoroughly  investigated.  Such  a  verification  of 
the  pleadings  may  also  operate  as  a  stumbliag- 
block  to  tender  consciences,  while  it  would  be 
no  check  to  the  unscrupulous.  For  pleadings 
though  alleging  facts  often  involve  considera- 
tions of  law,  as  to  which  a  party  may  be  un-. 
willing  to  pledge  his  oath.  Tims,  in  an  actios 
against  the  drawer  and  indorser  of  a  bill,  if  the 
defence  were  that  though  the  defendant  did 
draw  the  bill  and  write  his  name  on  the  back 
of  it  and  hand  it  to  a  third  person,  yet  he  did 
so  in  order  that  such  person  should  deliver  it 
to  A.  B.y  instead  of  which  such  person  fraudo* 
lentiy  delivered  it  to  the  plaintiff,  who  took  it 
with  a  knowledge  of  the  circumstances,  the 
proper  plea  would  be  a  denial  of  the  indorse- 
ment. It  may  easily  be  conceived  that  a  con- 
scientious person,  unacquainted  with  leg>^ 
constructions,  might  object  to  swear  to  ^^  * 
plea.  An  affidavit  merely  swearing  to  a  con- 
clusion that  the  party  hae  a  good  cause  of 
action  or  defence,  would  also  be  objectionable 
on  the  ground  that  it  involves  matter  of  law  as 
well  as  fact,  the  former  obviously  not  being  a 
fit  subject  for  affidavit,  as  is  sufficiently  clear 
from  the  facility  with  which  affidavits  of  merits 
are  made  in  cases  in  which  they  have  hitherto 
been  required ;  whilst,  if  the  affidavit  is  to 
enter  into  detail,  a  very  considerable  expense 
win  be  occasioned.  And  though  it  must  be 
admitted  that  pleas  are  often  pleaded  for  the 
mere  purpose  of  delay,  and  that  this  practice 
would  be  somewhat  checked  by  requiring 
pleadings  to  be  verified,  we  think  that  the 
power  of  interrogating  a  party  on  oath,  as  re- 
commended by  Us  farther  on,  with  a  power  in 
the  Judge  to  set  aside  any  pleading  avowedly 
false,  will  answer  the  purpose  desired,  without 
the  disadvantages  which  we  have  pointed  oat 

"  Paf^mentpfmoHey  into  Court.— A^  regards 
the  power  of  paying  money  into  Court,  which 
it  is  proposea  to  confer  on  a  defendant  in  all 
cases,  there  can  be  no  doubt  that,  if  the  only 
object  of  an  action  were,  in  every  ca««»  ^ 
afford  pecuniary  compensation  to  the  vvif^ 
the  principle  eonteoded  for  wouM  lie  undo- 
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niibk  Bvi  it  sboidd-be  Itorne  in  miad  thtA, 
m  the  mjority  of  the  actiofi«-«f  tort  in  which 
pajment  of  money  into  Court  is  not  at  preacat 
albwed,  the  ohject  of  the  suit  is  not  nierely 


of.bao^atHiiped,  «>  as  to  be  availaBle  in  «fS»  ' 
dence,  aa^  ajao,  the  inspection  of  docniucBt* ; 
upon  which  the  action  or  defence  is  imioer  * 
diately  founded,  as  well  as  of  documents  ne-,. 


compensation  in  dama^r  but  vindicatioii  of  i  cessary  for  the  purpose  of  evidence  in  whicli 

the  applicant  has  a  direct  interest,  and  whidi 
are  held  by  the  opposite  party  in  a  fidociaij 
capacity,  and  of  certain  documents  of  a  puUic 
character,  such  as  the  rolls  of  a  manor  or  cor- 
poration books. 

Besides  this,  these  Courts  have  by  the  Act 


benonr  or  character.  In  actions  for 
tisD,  false  imprisonment,  and  the  hke,  the 
publicity  of  the  proceeding  is  often  essential 
to  the  satisfaction  of  the  plaintiff.  In  ac^ns 
for  criminal  conversation,  the  payment  of 
money  into  Court,  if  followed  bv  acceptance 


00  the  part  of  the  plaintiff,  would  leave  room  I  of  15  &  16  Vict  c.  90*  s«  6,  upon  tfake  applica* 
for  the  suspicion  of  collusion.  At  the  same  i  tion  of  either  party  to  au  action,  power  to  coo^ 
time,  the  payment  of  a  large  sum  into  Court  pel  the  production  and  inspection  of  a  docii- 
weuld  affora  a  wealthy  defendant  the  means  of  i  ment  in  the  possession  of  the  opposite  party,' 
avoiding  the  shame  of  exposure,  or  would  I  in  all  cases  in  which  such  iDspection  may  be 
place  the  plaintiff  in  the  disadvantageous  po-  [ordered  by  a  Court  of  Equity.  This  power 
flition  of  seeking  vindication  of  honour    by  can,  however,  only  be  exorcised  by  a  Court  of 


means  of  pubhcitv,  at  the  risk  of  having  to 
pay  costs,  if  the  damages  awarded  to  him  did 
not  exceed  the  amount  paid  in  by  the  defend- 
ant On  the  other  hand,  it  must  be  admitted 
that  many  actions  of  tort  are  of  a  very  triflng 
character,  and  are  brought  for  the  mere  pur- 
pose of  obtaining  costs ;  though  it  should  be 
added,  that  this  evil  has  been  materially  cor- 
rected by  the  statutory  provisions  which  de- 
prive a  plaintiff  of  costs  in  such  actions,  if  the 
damages  recovered  do  not  amount  to  a  specific 
sum. 

"We  think  a  middle  course  might  be  pur- 
sued,  and  that  a  discretion  might  be  left  to  the 
Court  or  a  Judge  to  allow  money  to  be  paid 
into  Court.  The  payment  would  be  allowed 
where  the  object  of  the  suit  appeared  really  to 
be  pecuniary  compensation.  Where  charac- 
ter was  involved,  the  means  would,  of  course, 
be  withheld  from  a  defendant  of  avoiding  the 


Common  Law,  when  the  party  applying  can 
satisfy  the  Court  that  the  document  of  which 
he  seeks  the  production  is  in  the  possession  of 
his  adversary ;  and  many  applications  under 
the  Statute  have  failed  for  want  of  such  a  power 
as  Courts  of  Equity  possess,  but  which  the 
Statute  did  not  confer  upon  Courts  of  Common 
Law,  namely,  that  of  compelling  a  preliminary 
discovery  by  either  party  of  what  documents 
he  has  in  hia  possession  or  power  relating  to 
the  matters  in  question.  If  that  preliminary 
discovery  could  be  obtained,  the  Court  could 
proceed,  without  being  perplexed  by  any  diffi- 
culty in  tracing  the  custody  of  the  documents, 
to  order  the  production  of  such  as  ought  to  be 
produced:  without  the  power  of  compelling 
such  a  preliminary  discovery,  the  Statute  above 
referrea  to  is  comparatively  valueless.  There 
can  be  no  doubt  that  it  was  the  intention  of ' 
the  Legislature  in  framing    it,  to  grant    to 


public  vindication  of  the  plaintiff's  character  >  Courts  of  Common  Law  a  power  of  discovery 
by  paying  a  large  amount  into  Court.  '  of  documents  as  extensive  as  that  possessed  by 


*'  As  to  adequacy  of  Common  I  jaw  Procedure, 
—We  have  now  passed  in  review  the  different 
stages  of  an  action  at  law,  and  the  incidents 
thereof,  suggesting  such  alterations  as  appear- 
ed to  us  to  be  desirable.  It  remains  to  be  con- 
sidered whether  the  Common  Law  system  of 
procedure,  even  thus  amended,  can  be  deemed 
sufficient  to  effect  the  objects  which  it  is  de- 
signed to  accomplish  ;  after  which  there  will 
mnain  the,  perhaps,  still  more  important  ques- 
tion whether  the  scope  of  this  procedure,  or,  in 
other  words,  of  the  jurisdiction  of  the  Courts 
of  Common  Law,  is  not  itoelf  of  too  limited  a 
character. 

"That  the  powers  and  machinery  of  the 
Courts  of  Common  Law  are  insufficient,  even 
Within  the  scope  of  their  own  jurisdiction,  is 
dear  from  the  fact  that,  for  tbe  very  purposes 
of  an  action,  parties  are  frequently  under  the 
necessity  of  resorting  to  a  Court  of  Equity  to 
compel  the  discovery  either  of  facts  exclusively 
witmn  the  knowledge  of  an  opposite  party,  or 
of  documents,  as  to  which  they  may  be  igno- 
rant in  whose  custody  or  power  they  are. 

"  Ingpeetkm  ofdoeumenti. — Independently  of 
atatuuiry  enactment,  the  Courts  of  Common 
Law  have  exercised  the  power  of  compelling 
tbe  preijigft^aof  docomentt  for  the  purpose 


Courts  of  Equity ;  but  from  the  defect  above 
pointed  out,  the  intention  of  the  Legislature 
has  been  frustrated ;  and  it  is  essential  in  order 
to  give  effect  to  that  intention,  that  each  party 
should  have  a  right  to  compel  the  other  to  dis- 
cover and  set  forth  what  documents  relating  to 
tbe  cause  are  in  his  possession  or  power. 


LAW  OF  ATTORNEYS. 

LIABILITY   TO  THE    BANKRUPT    LAVS   A8 
SCRIVENERS. 

An  attorney  and  solicitor  of  many  years' 
standing  was  adjudicated  a  bankrupt.  He 
afterwards  applied  to  the  Commissioner  to 
reverse  the  adjudication,  on  the  ground  that 
he  never  was  a  trader,  subject  to  the  Bank- 
rupt Laws.  In  order  to  show  that  he  was 
a  trader,  two  of  his  former  clerks  were  ex- 
amined before  the  Commissioner,  and  tbey 
stated  that  which,  if  true,  clearly  proved 
him  to  have  been,  in  the  language  of  the 
last  Bankrupt  Act,  ''  a  person  using  the 
trade  or  profession  of  a  scrivener,  receiviog 
other  men's  moneys  into  bis  trust  or  cus-' 
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todj/'  and  consequentlj  a  person  witbin 
the  scope  and  object  of  the  Bai^krupt  I^wa. 
The  result  of  the  efidenoe  was  that  die  aofe, 
or  at  «1I  events  the  principal  bttnaeas  of 
the  attorney,  was  to  reeeire  moneys  frotai 
anj  person  wishing  to  find  investments,  and 
then  to  pkce  them  out  on  securities,  as  oc- 
casions might  offer.  On  the  eridence  as  it 
stood  before  the  Commissioner,  it  appeared 
that  he  arrived  at  the  onlj  oonclttsion  it  was 
possible  for  him  to  come  to.  Mr.  Dnfaor 
did  not  tender  himself  for  examination  be- 
fore the  Commissioner,  nor  did  he  offer  any 
evidence  to  contradict  the  examinations. 
He  demurred  to  the  effect  of  the  evidence 
adduced  against  him,  but  his  demurrer  was 
overruled. 

Mr.  Dufaur  then  presented  a  petition 
to  the  Lords  Justices  complaining  of  the 
decision  of  the  Commissioner ;  he  was  ex* 
amined  personally  before  the  Lords  Jns- 
tices,  and  it  appeared  that  the  only  person 
irhose  money  was  deposited  with  him  for 
the  purpose  of  investment  was  a  Mrs. 
Brown,  a  near  relation  of  Mr.  Dufaur*s 
partner.  In  other  instances,  the  security 
was  arranged  before  the  money  eame  into 
his  hands ;  and  on  no  occasion  did  he  make 
anv  charge,  except  the  usual  charges  of  a 
soficitor. 

Lord  Justice  Lord  Cranworth,  after  stating 
the  facte  of  the  case,  said— ''In  the  course  of 
the  argument  before  us,  we  at  a  very  early  stage 
of  the  proceedings  expressed  our  regret  that 
Mr.  Dufaur  did  not  request  the  Commissioner 
to  examine  him  orallv  on  the  point  in  contro- 
versy;  a  course  which  we  are  persuaded  the 
Commissioner  would  gladly  ana  at  once  have 
adopted.  This,  however,  was  not  done,  and 
we  consequently  desired  that  such  an  examina- 
tion might  take  place  before  us.  Mr.  Dufaur 
has  accordingly  been  so  examined,  and  the 
question  is,  what  is  the  result  of  his  examina- 
tion, coupled  with  the  other  evidence  ? 

^'The  point  to  be  established  Lb,  whether  the 
petitioning  creditors  have  shown  to  our  satis- 
faction that  Mr.  Dufaur  was,  in  the  language 
of  the  Statute,  *  a  person  using  the  trade  or 
profession  of  a  scrivener,  receiving  other  men's 
motievs  into  his  trust  or  custody/ 

^  The  difficulty  of  deciding  this  and  aimikr 

Sinestions  arises,  as  has  often  been  pointed  ou^ 
rom  the  circumstance,  that  the  trade  or  pro* 
fession  of  a  scrivener  receirin^  other  men's 
moneys  into  his  trust  or  custody,  rarely,  pro- 
bably  never,  now  existe  as  an  independent 
trade  or  profession.  It  has  become  practicaUy 
united,  in  the  course  of  the  last  two  centuries, 
partly  with  the  business  of  a  banker,  partly 
with  the  profession  of  an  attorney  or  solicitor. 
Bankerrare  now  by  an  express  enactmept 
made^. aabject  to  the  Bankrupt  Laws «.  audi 
therefore,  in  the  case  of  a  banker,  it  is  now] 


immaterial  to  consider  whether  he  is  also  lidUe 
totheBankniptLaw8,aaaacriveoer.  Botwttk 
respect  to  attorneys,  die  caae  ia  different;  la 
attorney  in  his  character  of  attorney  is  certaiiily 
pot  liable  to  the  operation  of  those  laws;  sad 
It  often,  therefore,  becomea  very  important  to 
consider  whether  be  is  liable  as  a  scrirean; 
and  in  all  such  cases  the  question  is,  whether 
he  has  hdlniwiUy,  and  as  part  of  his  ordkiarjf 
fMOMM  of  seeking  a  livelihood,  received  into  us 
bands  the  moneys  of  others  in  order  to  iavest 
the  same  profitably  for  the  depositor,  loakkg 
for  his  remuneration,  either  to  procuration  on 
the  advances,  or  to  reward  in  some  other  mode 
for  his  services  in  obtaining  and  making  the 
investment.  The  point  was  fully  coasideied  ia 
the  case  of  Exvarte  Malkint  reported  first  U- 
fore  Lord  Elaon,^  when  he  directed  an  iisae, 
and  afterwards  in  a  chaiqge  of  GibbSf  C.  i*» 

f'lven  on  the  trial  of  the  issue  and  reported.' 
rom  these  authorities  the  whole  doctrine  oa 
this  subject  is  to  be  collected;  andlshoald 
not  feel  myself  warranted  ia  questioning  the 
soundness  of  Uie  law  as  propounded  in  that 
case,  even  if  I  doubted^  which  I  do  not,  ite 
accuracy. 

"The  only  question,  therefor^  is,  whether 
on  this  view  of  the  law,  it  is  made  out  that  Mr. 
Dufaur  was  a  scrivener,  or,  according  to  the 
designation  contained  in  the  issue  directed  by 
Lord  Eldon,  a  money-scrivener  within  the 
meaning  of  the  Bankrupt  Law* 

"  The  evidence  does  not  seem  to  us  to  prove 
more  than  this  :**0n  various  occasions  in  aad 
after  the  year  1847  or  1848,  Mr.  Dufaur  and 
his  thenpartner,  Mr,  Blakeney,  recetvedaevertl 
sums,  of  money  belonging  to  Mrs.  Bronnv 
whose  husband  died  in  1847,  and  trom  time  to 
time  lent  them  on  mortgage  and  other  secor 
rities.  Mr.  Dufaur  and  Mr.  Blakeney,  in  all , 
these  transactions  made  the  usual  chargea  as 
attorneys  or  solicitors^  but  they  made  ^p  other 
charge.  On  occasion  of  most. of  the  iavestf 
ments,  the  security  had  been  arranged  before 
the  money  came  to  the  hands  of  Messrs.  Dufaur 
and  Blakeney;  but  on  one  or  two  occasions 
this  was  not  so,  but  the  money  was  in  their 
hiernds,  in  order  that  they,  or  rather  that  Mr. 
Dufaur,  might  look  out  for  some  eligible  mode 
of  investment. 

''  It  was  stated  in  the  examination  before  the 
C!ommis8ioner,  that  money  of  other  persons 
was  often  placed  in  the  hands  of  Dufaur  and 
Blakeney  in  the  same  way  as  that  of  Mrs. 
Brown;  and  the  same  thins  was,  to  some  ex- 
tent, stated  orally  by  Mr.  Ddman,  the  solicitor 
of  the  petitioning  creditors,  and  who  was  for- 
merly a  clerk  of  Mr.  Dufaur.  But  no  other  spe- 
cific instance  of  such  a  transaction  was  |>roved ; 
and  Mr.  Dufaur,  on  his  oral  examination  be- 
fore us,  stated  positively  that  no  money  (ex- 
cluding the  case  of  Mrs.  Brown)  ever  came  to 
his  hands  for  investment,  except  where  the  se- 
ctirity  had  been  already  prepared  or  agreed  oja,, 
and  when  the  money,  if  paia  to  him,  or  to  him 
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an^1){«^rtner;>wM'0Qltr  no  tndd  id  orffer  ftSt 

the  secttrtticli  ilhfmfd'Be  lehnrpteUid^.  ^^'Iii  feddta 
caw,  it  te  V]Ajvmur  that  the  money  pt^ir  waiiti 
the  bandit  M  the  batikninM  atherwiye than  aa  an 
agtti^'iW^(ite»t>ir^()ir^payiog*4t  d^r  oft  the 
proj5e4*'6cictf8fen;  fit  thie  absence  of  all  cotafiict- 
in^  etlaAieifc'  aif  to  particular  itisuneefi^  we  jyire 
credftT-itf^^hbiKiAmioftt  6r  Mh  Dufatir  aA  a* 
cfltrfCti¥dfeiitftita\iott  of  the  factt.  and  ii  obvi- 
ousff  ToHbi^, 'thH  uoleea  the  dealftjgar '  witli 
Mw. '^BW>Wh'4i  nioner  make  Mr.  Dufaar  a 
Bci^euef,  theff  is  uoffiiti^  to  ^x  oil  him  such 
a  Avtictcr, 

**  We  kre  hoilh  of  opinion  that  what  is  proved 
M'tolfra.  Brown  doca  not  bring  Mr;  Dnfanr 
witlrm  tHe  (pperation  of  the  Bankrupt  Lawg. 
For,  ftj  the  firat  place,  Mra.  Brown  stood  in  a 
idatiotf  towards  die  firm  different  from  that  of 
persons  in  genferah  the  was  the  sister  of  Mr. 
Bhtkewey,  and  her  husband  had  formerly  been 
the  partner  of  Mr.  Dufaur.  Great  intimacy 
natntalfy  subsiat^d  between  Aem»  atrd  Mra. 
Brotrn  appears  to  have  very  much  thrown 
herwtfWb  Mr.  Dofaor  to  do  the  best  he  could 
for  her  in  relation  to  her  pecuniary  affairs. 
Und^  tfiese  circamstances,  eren  if  in  every 
instance  tbe  investments  made  for  her  had 
beeh  sb  made  out  of  money  left  in  the  hands  of 
the  bankrnpt  for  the  purpose  of  being  laid  wit 
at  bra  dkeretSon,  we  should  have  hesitated  btf- 
fore  coming  to  the  conclusion  that  stkch  con- 
duct waa^aaffident  to  make  the  depositee  of  the 
mAney  a  iboney-scrivener.  (Hbbs,  C.  J.,  in  h\k 
€xp(mtXht'6t\M  law,  caya  this:— ^ Nor  if  6n 
one  or  two  occaaions  money  were  deposited 
with  btm  to  lay  out,  would  that  constitute  him 
a  mohey-ifcrivener.  He  mnst  be  carrying  on 
generally  the  business  of  a  monev-scrivenei^. 
That  must  be  part  of  his  known  occupation.'* 
And  then  he  cttea  the  following  passage  from 
ajndgm'entof  Lord  Bfdon  in  Bxparfe  Patfr- 
««m,*  where  on(J' question  was,  whether  the  d- 
ieged  barikrupt  was  liable  to  the  Bankrupt 
liwa  ks  a  scrivener.  Lord  Eldon  savs  :-^*  Next, 
as  to  the  trading  as  scrivener.  That  does  not 
depend  npon  the  fact,  whether  the  bankrtjpt 
has  or  baa  not  occasionally  done  acta  which  a 
•crivener  peculiarly  and  properly  would  have 
done ;  not  upon  what  he  may  have  done  npon 
one  day  and  what  npon  another,  but  upon  his 
iofention  generally  to  get  a  living  by  so  doing.' 
Now,  goiding  myself  by  this,  as  I  conceive, 
dear  knd  safe  test,  I  have  come  to  the  conclu- 
sion  that  the  facts  proved  do  not  make  out  that 
'the  btnineas  of  a  money-scriveber  was  part  of 
the  general  occupation  of  Mr.  Dufaur,'  or  that 
'  he  had  any  intention  generally  to  get  a  living 
by  so  doing.' 

"The  few  instances  in  wbich  money  of  Mrs. 
Brown'a  waa  in  his  hands  for  the  general  pur- 
pote  bf  enabling  him  to  invest  it  as  he  might 
thift^'i?^  were  evidently  exceptions  to  the  ge- 
nml.anirae  of  dealing.  Thev  were  so  few  i^ 
pot  to  iafibrd  any  sufficient  evidence  of  general 
mtention:  and  even  if  they  had  been  mnch 
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mor^  ilunAi^roua,  Mil  ihb  irelation  of  Mra. 
BrtfWiitUh^-depoalteiy^to  Mt;  thtfaur  andbis 
)wrtliiri«(aa'8d6bavt»>mde«3t  nnaafe  to  dranr 
angr  9MCMl!.toiioliNioii:at  .to^what  vitm  the 
coiM^iM^d  n^Uir%.Qt  t^e  dealipga  carried  on  or 
cont^p^ted  between  Mr,  Dufaur  apd  the  reti^ 
of  the  *vorld.      ^  .  .'  . 

^THc  conclusion,  therefore,  at  which  we 
have  arrived,  on  evidence  not  before  the  Com- 
m?s8i(Mer;!s  that  Mr.  Dafaur  was  not  a  scri- 
vener  within  the  true  intent  and  raeanhig  of  the 
BaokJh]|)t  Laws,  and  so  not  the  fit  objact  of  a 
petition  for  Adjudication ;  and  the  ooaaeqvencd 
18,  that  ^  adjudkation  must  be  set  aakle* 

**  llie  view  we  have  thus  taken  m^ea  it  un- 
necessary for  us  to  express  any  opinion  whether, 
in  order  to  bring  an  attorney  within  the  opera-, 
tion  of  the  Bankrupt  Laws  as  a  scrivener,  it 
must  not  be  jhown  that  he  actually  charged 
comnmsiQn  lorlaying  mu  mosey  aa  wsll as  foea 
(for  drawing  the  conveyance  according  to  the  • 
languan^atlribotod  to  Lord  SUl0n,  in  a  sbort  . 
reporl  of  Malkiu's  case»  to  be  found  in  a  nq^^. 
Bs^arte^  Pa^o'son  j^  or  whether,  according  to 
the  report  of  the  charge  of  Gibbs,  C.  J.,  aa 
given.by  Sir  George  Rose,  in  the  3nd  volume   . 
of  his  reports,*  if  the  attorney  is  intrusted  with' 
the  money,  it  matters  not  what  form  of  charge* 
he  adopts  for  hia  remnneration.    I  think  it^^ 
however,!  «kar  that  no  one  can  be  made  a 
bankrupt  48.  a  money^-ecrivener,  unlesa  he  baa 
in  some  way  obtained  or  sought  profit  from, 
that  occupation,  whatever  other  busineaa  he 
may  have  oeen  engaged  in. 
'    '*  Both  partiea  desired  that  we  should  de» 
cida  this  question  ourselves,  without  putting  it 
in  a  train  for  legal  investigation,  ana  we  have 
therefore  not  considered  the  point  whether,  if  ^ 
no,  such  desire  had  been  expressed,  we  should 
liaVe  thought  it  expedient  to  decide  the  matter 
at  once,  or  to  direct  an  issue,  or  to  leave  the 
bankrupt  to  bring  his  action. 

''The  adjudication  will  be  set  aside ;  but  wei, 
shall  give  Mr.  Dufaur  no  costs,  for  we  feel  a 
atrong  conviction  that  if  be  had  tendered  him-  . 
self  for  examination  to  the  Comgiissioner,  that 
learned  person  would  have  taken  the  same 
view  of  the  facts  with  ourselves,  and  so  that  a 
great  deid  of  unnecessary  expense  would  have 
been  avoided.  We  also  make  it  a  condition  of 
our  annulling  the  adjudication  that  Mr.  Dufaur 
shall  bring  no  action  againat  the  petitioning 
creditors,  the  messenger,  or  any  parties  con- 
cerned. Unlesa  he  consents  to  this,  the  adju- 
dication must  stand,  and  Mr.  Dufaur  be  left  to 
liis  legal  remedies." 

Lord  Justice  Knight  Bruce  concurred.  Re 
Dufaur,  2  De  Gex,  M,  &  G.  246. 


ORDER  OP  THE  COURT  of  CHANCERY, 

aoUTH  aJBA  AKD  BANK  ANNUlTISa.  —  B,^^ 
yQV.l2iQ,  FAMT  OP  ORDER  OP  IOTH  MAY*     . 

TMmr$day^  2nd  June,  \S62t.    i 

I  Iv  f  Rv  Rigbt  Honourable  Robert  Mimdef' 

Ixwd;  Cranwdrth,  Lord   High  Cbanoellor  tf 


U 


1  Rose,  406. 
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Order  qf  the  Omrt  ef  Cia»cerp.-^I^§kJBibuMti^  Mi  tkt(  UmversUies. 


Grpai  ^ritain^  do  hereby  Order  and  Direct^  ia 
manner  following,  that  is  to  say : — 

l*hat  80  much  of  the  Order  of  Court  of  the 
10th  May,  1853,  be  revoked  as  directs.  That  the 
Accountant-General  of  this  Court  in  all  cases 
in  which  no  notice  should  on  or  before  the  Slst 
-day  of  May,  1853,  have  been  given  to  him  of 
an  order  mad^  by  the  Master  of  the  Rolls  or 
one  of  the  Vice-Chancellors,  authorizing  and 
directing  him  to  receive  such  capital  sums  as 
thereinbefore  referred  to,  or  to  signify  such  as- 
sent as  therein  aforesaid,  as  to  anv  portion  of 
the  annuities  thereinbefore  referred  to  as  stand- 
ing in  his  name,  should,  on  or  before  the  3rd 
day  of  June  then  next,  signify  to  the  Governor 
and  Company  of  the  Bank  of  England,  or  to 
the  South  Sea  Company,  as  the  case  might  be, 
htB  assent  to  accept  and  receive  in  lieu  of  the 
•OH  Sonth  Sea  Annuities,  New  South  Sea  An- 
nuities, Bank  Annuities,  1726,  and  Three 
ponnd  per  Cent.  Annuities,  standing  in  his 
name,  or  of  such  part  thereof  as  to  which  no 
*«Qeh  notice  as  therein  aforesaid  should  have 
been  given  to  him,  a  competent  sum  of  Two 
pounds  Ten  shillings  per  Cent.  Annuities  ac- 
cording to  the  provisions  of  the  Act  thereinbe- 
fore-mentioned ;  and  that  the  Accountant- Ge- 
neral should  in  such  case  carry  such  Two 
pounds  Ten  shillings  per  Cent.  Annuities  to 
the  credit  of  the  same  causes  or  matters  re- 
«pectivel  V  in  respect  whereof  such  assent  should 
80  have  been  signified  by  him  as  therein  afore- 
said ;  and  that  the  same  should  be  held  upon 
the  same  trusts,  and  should  be  subject  to  the 
same  orders  as  the  Annuities  in  respect  of 
which  the  same  should  so  be  received. 

(Signed)  Cbanworth,  C. 


LEGAL    EDUCATION    AT    THE 
UNIVERSrriES. 

Wb  are  glad  to  notice  every  publication 
for  the  improvem/ent  of  our  system  of  Legal 
Education,  and  certainly  much  remains  to 
be  done  in  its  first  stages.  Mr.  Golquhoan, 
in  the  form  of  a  Letter  to  Prince  Albert,  as 
Chancellor  of  the  University  of  Cambridge, 
has  published  some  valuable  "  Suggestions 
for  a  complete  system  of  Legal  Instruction 
in  the  University  of  Cambridge."  He 
justly  observes,  that  no  facility  is  afforded, 
at  either  University,  to  a  student  desirous 
jof  obtaining  an  insight  into  the  first  prin- 
ciples and  foundation  of  that  science  to 
which  his  future  life  is  to  be  devoted. 
Looking  at  the  recent  Legislative  changes 
fleeting  the  several  classes  of  Legal  Prac- 
titioners, Mr.  Colquhoun  says, — 

"  The  new  Law  Procedure  Act  has  had  the 
effeet  of  limiting  the  business  of  practis- 
ing below  the  Bar  within  a  narrow  compass ; 
and  induced  those  most  critical  lawyers,  termed 
special  pleaders,  to  quit  that  career  and  enrol 
themselves  as  members  of  the  Bar.     But  it 


must  be  remembered  that  this  dass  of.kapyen 
has  hitherto  acted  as  the  teachers  and  tutoasf 
the  Profession,  and  that  many  of  the  soimdeit 
jurisu  on  the  Bench  practised  for  years  in  this 
capacity.  The  ranks  of  the  special  pleaden 
are  now  so  thinned,  as  to  lead  to  the  inevitabk 
conclusion,  that  we  shall  soon  be  deprived  of 
the  means  of  adequate  private  instruction  lor 
our  students. 

*'  An  endeavour  has  been  made  to  meet  this 
inconvenience,  by  the  introduction  of  a  pro- 
fessional system  in  the  four  Inns  of  Couit; 
but  it  is  submitted,  that  this  cannot  supply  the 
place  of  that  practical  private  instruction,  wludi 
has  hitherto  been  open  to  the  student  in  a 
pleader's  chambers.  It  can  as  well  be  ibUoired 
in  an  University  as  in  the  centre  of  legal  know- 
ledge; nay,  better,  as  exempting  the  student 
from  the  distractions  and  evils  incident  to  a 
residence  in  London. 

In  considering  the  means  by  vhieh  the 
important  object  in  view  may  be  effected, 
Mr.  Colquhoun  remarks,  that— 

"The  chief  desideratum  is  to  supply  ^Kulities 
for  a  certain  amount  of  education  for  studenti, 
independently  of  that  to  be  learned  from  pob- 
lic  lectures,  whereby  they  may  be  prepared  £or 
the  Bar,  and  obtain  all  that  can  be  leiamedy  ft 
least  without  practical  experience.  The  soK 
of  the  higher  class  of  attorneys,  solicitors^  and 
proctors,  who  visit  the  University,  have  a  rijfht 
to  expect  these  facilities,  without  which  a  grnt 
portion  of  the  period  they  spend  at  Cambu4{£ 
is  worse  than  a  total  loss  of  time.  To  attau 
this  object,  sufficient  inducements  ought  to  he 
held  out  to  two  or  more  youo^  men,  who  have 
finished  their  studies  for  the  Bar.  and  whoie 
difficulties  are  fresh  upon  them,  to.resiile  st 
Cambridge  for  the  purpose  of  taking  private 
pupils. 

"  This  might  be  easily  effected  by  securing 
them  an  income  from  the  University  e^ual  in 
value  to  the  ordinary  run  of  fellowships,  to- 
gether with  rooms  and  commons,  or  their 
equivalent,  tenable  for  a  limited  peood.  This 
retaining  fee  would  be  sufficient  to  induce  com- 
petent men  to  come  into  residence,  and  who 
would  gladly  seize  the  opportunity  of  instruct- 
ing others  as  a  means  of  aigesting  and  consoH- 
dating  their  own  knowledge,  and  at  the  sazoe 
time  of  realizing  an  income,  which  they  coold 
not  otherwise  expect  to  do  until  Uiey  bad  ob- 
tained some  standing  in  their  Professioo*  1 
would  suggest,  then,  that  a  Common  Lav  Bar- 
rister, and  an  Equity  Draughtsman  and  Coft- 
veyancer,  should  at  least  be  appointed  for  tmj 
purpose,  and  connected  with  the  proposed 
Syndicate  in  some  way  or  other,  with  a  vote, 
or  simply  with  an  advising  voice  in  its  pro- 
ceedings. 

"  It  is  not  impossible  that,  with  this  scini- 
official  position,  these  adjuncts  would  obtsis 
some  local  practice  which  would  render  tbcir 
assistance  not  only  theoretically,  but  practically 
useful  to  their  pupils,  and  thus  supply  every- 
thing which  can  be  obtained  at  a  distance  from 
Westminster  UaU." 


Le^al  BduMOkm  «f  Jit 

ne  nggeatioiis  Gontained  in  dM  Pamph- 
ki  are  dins  sammed  np  at  the  eondoskm : 

^  1.  That  a  S^dicate  of  legal  studies  be  ap> 
pointed.  - 

^t.  Thst  all  membera  of  the  UniFeraity. 
being'  gradaatee  rh  the  legal  foctiitj»  or  bams* 
tersoat-hiir,  be  eligible  for  appointment. 

"3.  That  the  Qneen's  Prafesaor  of  Laws,  be 
et  q/kio  president  of  this  committee,  with 
porar  to  aommoa  it  meto  motu,  or  on  the 
written  reqoert  of  may  two  membere  thereof. 

**«.  That  he  appoint  aome  member  protho- 
notary,  to  minntethe  proceedings. 

^5.  That  examiners  be  chosen  each  year  in 
(hnH  Law— in  Common  Law  and  Pleadings— 
in  Crinrinal  Law— in  Equity— in  Conveyanc* 
iag-^and  in  international  Law  and  Diplomacy 
— with  power  to  the  same  examiner  to  examine 
ia  more  than  one  branch,  bnt  that  none  be 
eKgUe  to  cocamine  on  a  subject  npon  which 
iieiainthtfhabitafgiviBrprtfnte  inatractian. 

**  6.  That  barnrtsra-at-kw,  with  advantnges 
eqnal  to  tb»  ordinary  run  of  fellowships,  be  ap« 
pomtod  in  order  to  induce  competent  men  to 
iwWu  andaske  pnpiis  in  Common  Law,  Eqmty, 
and  Gonreyancing. 

"7.  Tliat  they  ba  roquirad,  if  called  i^ion, 
to  asaiat  in  holding^  Repetitbns  for  initiating 
te  atudeato  at  Law  into  the  praetica  of  public 
argument  on  legal  points. 

^a.  That  a  student  in  Law  be  eligible  for 
Ifae  degree  of  LL.B.;  and  an  LL.B.  for  that 
of  LL  I>.  at  the  same  time  as  students  in  Arts 
wn  eUgiUa*  for  B.A.;  and  B.A.  for  M.A., 
with  similar  priyileges. 

^9.  That  stadenta  at  Law*  be  allowed  to 
cater  Aeir  names  on  the  Boards  of  some  Col- 
lage, and  pan  the  prerions  examination  of  the 
jfmr  bAre,  or  immediately  before  commencing 
their  reaidance,  ao  as  to  be  at  liberty  to  dedi- 
cate tikeir  whole  tone  exclusirely  to  their  fa* 
euky.'' 

It  ia  evident  that  many  parento  who  in- 
tend tkeff  aons  to  practise  either  aa  barria- 
ters  or  solicitors,  but  whose  means  are 
limited,  would  send  them,  after  quitting  a 
public  school,  for.  three  or  four  years  to  the 
Unirereity,  if,  besides  advancing  them  in 
ciaasiea  and  mathematics,  they  could  study 
and  be  examined  in  the  Ciyil  Law,  Intor- 
natiewal  Law,  and  the  hiatory  and  general 
pnneiples  of  otir  own  Lawa.  The  degree  of 
BacheW  of  Laws,  would  then  probably  be 
taken  instead  of  Arts,  and  entitle  the  gra- 
duate to  be  called  to  the  Bar  or  admitted 
u  au  AiXomejt  after  undergoing  the  exami- 
nation in  the  Law  and  Practice  of  the  Su- 
pnior  Coart%  at  an  earlier  period  than  now 
tibwed. 


*  "Tins  should  equally,  but  with  less  force, 
mfif  to  IHfioity  and  Physic.** 


mi  the  Bgammaiion.  ft 

aUESTIONS  AT  THB  BXAMUf4TiaN;> 
Trmitf  Term,  18S3. 

I.  PAKLIMINART. 

I.  WuBRB,  and  with  whom,  did  you  qerra 
your  clerkship  ?      ' 

3.  Stote  the  particular  branch  or  brenchea 
of  the  law  to  wtiich  you  have  principally  ap- 
plied vouraelf  during  vour  clerkship. 

3.  Mention  some  of  the  principal  law  books 
wMch  you  have  read  and  studied. 

4.  Have  you  attended  any,  and  what,  law 
lectures  ? 

II.  COMMON  AKD  aTATUTK  LAW,  AMD  PEAO- 
TICS   OF  THB   COURTS. 

6.  Is  a  verbal  undertaking  to  pay  the  debt 
of  another  person  obligatory  in  law,  and  if  not, 
why  not? 

6.  When  is  a  master  answerable  for  daman 
done  by  his  servant  ?  In  the  case  of  a  ooac»^ 
Bum  driving  against,  and  injuring  a  cart,  must 
the  master  be  present  to  be  liable  ? 

7.  What  persons  cannot  bring  actions  in 
their  own  names,  and  how  can  Uiey  proceed  to 
recover  damages  for  an  injury } 

8.  A  notice  to  quit  being  given  by  a  laadkNd 
to  a  tenant,  what  necuniary  liability  does  the 
tenant  incur  by  holding  over  i 

9.  What  preliminaries  must  be  obserred  be^^ 
fore  an  attorney  can  bring  an  aetton  on  his 
bUl? 

10.  Is  their  any  appeal  from  the  decisions  in 
the  County  Courto,  and  in  what  cases^  and 
what  is  the  practice  in  Oounty  Court  Appealer 

II.  Steto  the  different  steps  taken  m  con. 
ducting  an  ordinary  action  in  one  of  the  Su- 
perior Courte  from  ite  commencement  to  ite 
termhiation. 

12.  How  long  does  a  writ  of  summons  re* 
main  in  force,  and  how  may  it  be  continued  ? 

1 3.  By  whom  may  an  affidavit  of  incrsaaa  be 
made? 

14.  How,  and  in  what  caaes,  are  the  eosia  of 
•^  cross  issuea  "  allowed  ? 

IB.  A  man  was  bom  11,  30  p.m.,  en  the 
1st  January,  1800;  at  what  hoar,  and  on  what 
day  and  year,  did  he  become  capable  of  nuk- 
ing a  will? 

16.  Are  there  any  degree  of  secondary  rhi^ 
dence  ?    Illustrate  your  answers  by  insUncas. 

17.  What  are  the  rules  affecting  actions  by 
paupers  ? 

18.  Make  out  a  plaintiff's  bill  of  costs  ob  a 
judgment  by  default,  with  a  Judge's  order  to 
proceed  as  if  personal  service  had  been  effected^ 
on  both  scales.  .     . 

19.  What  is  the  derivation  and  meamng  of 
the  term  "NisiPrius?" 

III.   COMVSYAirCINOft 

ao.  What  waa  the  origin  of  conveyancing— 
what  were  the  usual  methods  of  convey'mg  or 
transferring  property,  and  which  of  those  me- 
thods has  ceased  by  Act  of  Parliament  ? 

21.  State  the  parte  or  general  outline^  8 
conveyanw  of  freeh(4d  property  by  a  vmor 
ae&aad  in  te  to  a  purchaser,  and  that  the  wMtow 
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at  Hie  htdnr  mty  BOt  be  dowable;  and  under 
what  Act  of  Parliameiit  ? ' 

22.  To  convey  a  lake  or  piece  of  water,  what 
words  ehoold  be  used  to  aeeore  the  freehold 
tiiereof  to  a  purchaeer ;  aad  if  the  water  alone 
1>e  conveyed,  what  would  pass  to  the  pur- 
chaser ? 

23.  By  what  tenures  may  property  be  held, 
and  how  are  they  respective!^  assured  ? 

24.  As  to  properties  in  registered  counties— 
when  should  the  convevance  of  them  be  ref^s- 
tered,  and  wbat  may  be  the  consequence  of 
delay  in  doing  so  i 

25.  Two  persons  (not  partners)  are  to  give 
tiinr  bond  to  A.  for  the  payment  of  money — 
how  is  the  obligation  to  be  framed— that  if  one 
of  such  two  persons  die,  A.  may  claim  upon  the 
deceased's  estate  ? 

26.  Suppose  the  two  obligors  are  partners^ 
and  they  give  their  t'oia/  bond  to  J.,  and  one  of 
the  obligors  die,  what  claim  has  A,  upon  the 
surviving  obligor  and  upon  the  deceased's 
estate? 

27.  A,  joins  in  a  bond  with  B.  to  C.     A 
being  merely  a  guarantee  for  B.— wbat  should 
A.  require  for  hie  indemnity  against  his  obli- 
gation? 

28.  A  convevance  is  made  to  a  purchaser  in 
fee  of  certain  defined  land,  but  the  buildings 
upon  it»  or  mines  or  minerals  under  it,  are 
omitted  to  be  noticed — what  would  be  the  re- 
aolt  to  vendor  or  purchaser  ?  State  any  legal 
maxim  applicable  to  the  question. 

29.  B.  is  tenant  in  tail  in  possession  of  an 
estate,  and  has  agreed  to  sell  the  fee  simple  to 
C. — by  whom  and  under  what  authority  can 
ibat  fee  simple  estate  be  assured  to  C.  ? 

30.  In  examining  an  abstract  of  titie  with 
the  titie-deeds,  state  what  should  be  carefully 
attended  to. 

31.  Suppose  the  title-deeds  are  not  in  the 
vendor's  possession  but  in  the  hands  of  another 
person,  what  course  is  to  be  adopted  to  examine 
them  with  the  abstract  ? 

32.  llie  deeds  or  instruments  abstracted  are 
on  record — and  the  origiuals  cannot  be  pro- 
duced— and  the  conditions  of  sale  are  silent  at 
to  any  attested  copies  of  such  deeds,  &c.,  how 
is  the  purchaser  to  obtain  such  attested  copies, 
and  at  whose  expense  ? 

33.  To  avoid  searching  for  incumbrances 
until  immediately  before  the  completion  of  the 
purchase^ what  should  be  done  ? 

34.  When  do  judgments  bind  leasehold  es* 
tates,  and  where  should  searches  be  made  aa  to 
such  incumbrance  ? 

XV.    EQUITY  AND  PRACTICB  OF  THB  COURTS. 

35.  Name  the  several  Courts  of  Equitv  in 
England,  and  state  what  appeals  lie  from  them 
respectively  ? 

36.  Specify  some  of  the  objects  attainable 
through  a  Court  of  Equity. 

37.  What  are  the  necessarjr  proceedings  to 
bring  a  defendant,  having  privilege  of  peerage, 
before  the  Court? 

38.  Sute  the  nature  and  object  of  a  bill  of 
^acorerv,  and  natne  «mm  dwca  hi  which  it 
Ams  and  doea  not  lie. 


.  89.  Wh«l  in  die  nature  of  a  UUli^VflllM- 
ate  the  testimony  of  witoeases?  sndataieaadar 
what  drcumalanoea  is  in  adtiaable  te.file  sadi 
abiU. 

40.  Whaaas  ihe  naluie  and  objectof  a1^ 
of  interpleader,  and  what  must  the  pUasUff 
show  by  hia  bill  to  enable  him  to  msiataiB  )t> 

41.  Speeify  the  various  matters  which  aait 
now  be  commenced  before  a  Judge  at  Chtm- 
bera. 

42.  Has  the  Lord  Chancellor  power  to  ip- 
point  a  guardian  of  the  peraon,  and  a  recofer 
of  the  cstafee  of  a  hinatic,  without  a  prenou 
inquiry  under  a  commission  ol  lunacy? 

43.  Can  amarried  woman  sue  and  defaw 
separately  from  her  husband,  and  if  so»  nadcr 
what  circuaMtaneaa? 

44.  Is,  or  is  not,  a  pfaunttff  examining  a  de- 
fendant as  a  witoeas,  pravented  from  tskiaft  i 
decree  againathim  ?  and  give  a  reason  for  yoor 
answer.  .. 

46.  What  steps  muat  be  taken  by  aplaiaaff^ 
aa  regaids  a  defendant,  whom  he  has  csaied 
to  be  taken  upon  an  attachment  for  not  an- 
swering ;  and  m  defoult  of  auch  ateps  bcjpg 
taken,  ia  the  deiendant  entitled  to  hia  dn- 
charge  ?  , . 

46.  A  tmstee  having  power  to  advance  ms 
trust  fond  upon  mortgage  of  real  eaUte,  can  he 
advance  the  aame  upon  kaaeholda  for  lives  n- 
newable  for  ever? 

47.  Is  a  power  directed  to  be  executedmwto 
the  hand  and  seal  of  the  donee,  well  execated  ty 
a  will  not  under  seal,  but  executed  in  con- 
formity with  the  Statute  7  Wm.  4,  and  1  Vict. 
c.  26. 

48.  A.  faavhign  tudgmeaa  affainat  B.,  iienes 
an  elegit,  under  which  he  gets  possoBSioQ  ot 
B.'s  estate;  B.  afterwards  charges  this  estste 
with  the  payment  of  an  annuity  to  C^  •*"  /"J" 
sequently  to  this  A,  takes  a  conveyance  of  toe 
estate  from  B.  in  consideration  of  his  judgin«t 
debt,  has  Ihie  conveyance  any,  and  what,  efict 
upon  C's  annuity  ? 

49.  What  ate  the  four  general  cates  m 
whieh  an  agreement  will  not  be  binding  m 
Equity  ? 

v.  BANKBUPTCY^    AND    PRACTICE    OIP   ^H" 
COURTS. 

50.  What  roust  be  the  amount  of  a  creditort 
debt  in  order  to  enable  him  to  petition  for  ad- 
judication of  bankruptcy  against  his  deblor. 

51.  What  mode  or  modes  aru  tbere  py 
which  a  creditor  should  proceed  if  he  desire 
to  compel  hia  debtor  to  commit  an  act  ot 
bankruptcy?  . 

62.  In  what  way  can  a  trader  volonUnlyanfl 
intentionally  commit  an  act  of  bankruptcy  ? 

53.  In  what  casee  and  under  what  condi- 
tions can  a  trader  petition  for,  and  ?^>^»  *" 
adjudication  of  bankruptcy  against  bimsejf  ? 

54.  In  what  eases  doea  atrader  remain  liable 
to  his  crfdilnr,  notwitfaetanding  tliat  the  tiader 
has  obtained  hia  eensfioata  of  confomiity  ? , 

65.  Within  what:tiniea.iMid'«n:whatvaooa8 
modea  <if  any)  has  thetiiadev  the.po#ev  at)  dis- 
puting the  adjudicMsBt-and  itt.*wltfli  mim  » 
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%e^l>Mstely  boiud  by  it,  and  can  no  longer 
diMptttaii? 

'56.  /ny  what  Oodrt  doet  ma  appeal  lie  for 
way  party  from  the  decision  of  the  Commis- 
si^taer,  and  hofw^  is  sncli  appeal  to  be  preferred 
^ttid  proeeeotod  ^ 

'  57.  Om*  an  Englidnnan,  a  trader,  resident 
ibroadt  and  having  his  onlv  house  of  business 
oat  of  this  country,  be  nuide  a  bankrupt  in  our 
Court,  in  any,  and  what  cases,  and  by  what 
proceedings  ? 

58.  If  a  trader,  adjudged  bankrupt,  do  not 
snirender  after  having  received  proper  notice 
of  the  aKHudication,.to  what  penalty  or  punish- 
ment ia  he  liable,  and  how  can  the  same  be 
enforcad  ? 

59-  What  are  the  facta  that  must  be  proved 
in  ordef^to  obtain  an  adjudication  of  bank- 
raptey  on  tho  petition  of  a  creditor  i 

60.  Wiiat  is  the  nature  of  the  evidence  that 
must  be  produced,  end  of  what  facts  in  order 
to  obtain  such  adjudication?  State  several 
instances  or  examples  of  what  would  be  buffi 
cient,  embracing  ail  the  facts  to  be  proved  in 
each  ease. 

61.  What  oooatittttes  an  act  of  fraudulent 
preference  by  a  trader  ? 

69.  In  what  eases  will  a  sale  by  a  trader  in 
insolvent  circumstancea  be  upheld,  and  when 
will  it  be  set  aside  as  against  the  assignees } 

63.  State  under  what  dreumstances  a  pay- 
ment made  by  a  trader  on  ibt  eve  of  bank- 
ruptcy will  be  upheld,  and  in  what  cases  will 
the  assignees  be  able  to  recover  the  amount  for 
the  benefit  of  the  eatata  ? 

64.  Which,  if  any,  of  the  officers  of  the 
Court  of  Banknsptey  are  protected  in  relation 
to  acta  done  by  them  in  the  bankruptcy,  and 
iu  wliat  cases  are  they  answerable  to  third 
jpartleay  or  to  the  bankrupt  ? 

YU.CRXMINAL   LAW,  AND   PROCBKDIN08 
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65.  Have  all  the  Superior  Courts  at  West- 
niinter  a  coDcurrent  jurisdiction  In  criminal 
matter^,  or  ia  it  confineid  to  any,  and  which  of 
them? 

;  66,  State  the  nature  of  the  jurisdiction  of 
the  Court  of  Queen's  Bench  in  regard  to  fe- 
lonies and  misdemeanors. 
'  67.  On  a  convicUon  in  a  crimhial  case  is 
there-  any,  and  what,  right  of  appeal,  and  to 
whom? 

68.  What  ia  the  mode  of  proceeding  to  ex* 
ercisi  that  right  ? 

69.  When  can,  and  when  cannot,  a  new 
trial  be  granted  in  criminal  casee  ? 

70»  What  ia  the  mode  of  proceeding  in  ex- 
hibitinr  articles  of  the  peace  ? 

71*  What  an  the  allegations  necessary  to  be 
etitted  in  support  of  an  application  to  exhibit 
mtidea  of  the  peace  ? 

ft*  Scale  what  wiU  be  mquired  of  the  party 
agnntt  whom  a  aoecesefolapidicatkm  ia  made. 

Il»-  Can  the  party  againat  whom  the  articles 
aiesiihibiiad  oaotiwrert  tha  atatement,  and  if 
heis-bound'  taaubsat^  what  remedy  haa  he  if 
ikvntRM?-  :  •  .  . .  L. 


^  74.  Will  the  compoBsdims  an  roffeoce  in 
any,  and  what,  instances  subject  the  party 
compromising  to  an  indictment  ? 

75.  Are  any,  and  what,  precautions  neces- 
sary to  protect  parties  efibcting  a  compromise 
to  an  indictment? 

76.  Define  a  common  nuisance.  < 
77-  liow  is  a  nuisance  redressed,  and  is  the 

remedy  the  same  in  all  cases  ? 

78.  Will  an  indictment  lie  for  a  private  as 
well  as  a  public  nuisance  ? 

79.  In  an  indictment  for  a  nuisance  can  the 
prosecutors  be  compelled,  and  by  what  means, 
to  deliver  to  the  defendant  a  particular  of  the 
acts  of  nuisance  intended  to  be  reUed  upon  ? 


DUTY  ON  ARTICLES  of  CLERKSHIP. 

Several  more  petitions  have  been  pre- 
sented against  the  reduction  of  the  Duty  on 
Articles  of  Clerkship  and  in  favour  of  the 
total  repeal  of  the  Annual  Certificate  Duty. 
The  following  are  the  extracts  from  the 
stotements  contained  therein :— * 

FROM  ARTICLED   CLERKS. 

**  That  your  petitioners  are  informed  that 
upwards  of  2,500  persons  are  now  under  articles 
of  clerkship,  all  of  whom  have  paid  the  exist- 
ing stamp  duty  of  190/.  upon  articles  of  clerk- 
ship, amounting  in  the  aggregate  to  upwards 
of  300,000/. 

•*  That  there  are  a  large  number  of  admitted 
attorneys  who  arc  not  practising. 

"That  recent  Legislative  enactments  have 
tended  to  reduce  the  practice  and  emoluments 
of  attorneys. 

"  That,  as  your  petitioners  submit,  sueu  an 
increase  in  the  number  of  attorneys  as  would 
follow  upon  a  large  reduction  of  the  stamp 
duty  upon  articles  of  clerkship  is  unnecessary 
and  uncalled  for,  and  would  lower  the  respect- 
ability of  the  Profession,  which  has  hitherto 
been  deemed  so  important  for  the  protection 
of  the  public. 

"That  the  interests  of  persons  now  under 
articles  of  clerkship  would  more  particularly 
be  injured  by  an  immediate  reduction  of  euch 
stamp  duty.*' 


FROM   NOM-PRACnSINO  ATTORNEYS. 

"That  your  petitioners  are  duly  admitted  at- 
torneys, but  have  never  taken  out  certificates 
to  practice,  and  are  not  new  practiaing  on  their 
own  account. 

*' That  your  petitioners  are  chiefiy  engaged 
as  managing  clerks  to  practising  attorneys. 

"That  about  two-fifths  of  the  attorneys  ad^ 
mittcd  do  not  take  out  their  certificatea  for 
some  years  after  their  admission. 

"  That  recent  Legislative  changes  have  con- 
siderably reduced  the  emoluments  of  the  Pro* 
fession,         f      ,      -  :^\_ 

,  ":'pw^t  ft  .)r?djwti?n:;sf  :hj^^.'  ^^^  ^ 
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articles  of  clerkship  has  not  been  called  for  hy 
the  Profession  or  tne  Public,  n^ile  such  redac- 
tion would  tend  to  lower  the  status  and  re- 
spectability of  attorneys  as  a  class,  which  it  is 
for  the  interests  of  the  public  should  be  up- 
held. 

"That  the  large  number  of  non-practising 
attom^s  are  chiefly  deterred  from  practising 
on  their  own  account  by  the  annual  certificate 
duty/' 


OOSTS    OF    REGISTRATION    OF  AS- 
SURANCES. 

The  following  are  the  estimated  Costs  of  Re- 
gistration made  by  the  Council  of  the  Incorpo- 
rated Law  Society : — 

Preparing  duplicate  of  the  purchase   £    s.    d. 

contract 0    5    0 

Preparing  requisition  for  ca^'eat,  with 
description  of  parties  and  parcels, 
and  copy  to  keep,  and  attending 

signing 0    7    0 

Filling  up  registrar's  form  of  instruc- 
tions for  registering  contract         .026 
Writing  to  agent  with  both  parts  of 
the  contract,  instructions,  and  ca. 

veat 0    3    6 

Agent  attending  to  enter  same  .        .068 
Ditto  again  for  duplicate  contract 

certified  and  indorsed    .        .        .068 
Paid  TQgiftering  contract  . 
Paid  searching  if  caveat  entered  by 

another 

Agent  writing  with  papera  and  result  0    3    6 
Subsequently  preparing  mstructions 

for  i«qaiilie  searches  .050 

Writing  to  agent  therewith,  and  with 

directions  •  •  «  .-.036 
Agent  attending  the  sane,  &c.  •  .068 
Mto  afterwards  for  eeftificale  .  .034 
Paid  for  oeitificata  of  search  in  index 

oftitlss 

Ditto  to  grantor        •        •        •        • 
Ditto  to  bankrupts  and  insolvents 
ii.B. — If  these  searches   occupy 
time  and  involve  responsibilitv,  as 
we  conceive  they  would  do,  these 
fees  are  very  much  below  the 
proper  average 
Ingrossing  duplicate  conveyance  and 
parchment    .        .     •    ..       .        .15    0 
N,  B, — ^This  sum  is  upon  the  calcu- 
lation that  the  conve3rance  thus 
ingrossed  in  dupUcato  is  more 
than  15  but  not  exceeding  30 
folios.    But  tbis  is  considered  as 
much  below  the  real  average. 
Paid  stamp  for  duplicate  . 
Filling  up  form  of  instruction  to  re- 


Postages  and  parcels  •  • '  •  0   i  • 

Attending  to  get  denoting  or  odisr 

stamp  affixed  on  doplicaU    •       .968 
Attending  to  settle    purchase  after 
deed  registered  (in  addition  to  air 
tending  the  execution  of  the  deed)  O   6  8 

Registrar's  fee  (say) 

Stamps  on  duplicate  (say) 

If  the  purchaser  sub-sells  before  con- 
veyance the  sub-contractor  must  be 
registered  and  a  caveat  entered 
against  the  original  purchaser.  If 
he  bought  for  a  friend  to  whom  the 
property  is  to  be  conveyed,  or  more 
than  three  months  elapse  between 
the  contract  and  conveyanoe»  an 
additional  caveat  must  be  entered  f 

If  any  variation  be  discovend  be- 
tween two  parts  of  a  document  sent 
to  be  registered,  thev  will  be  re- 
turned to  be  altered  and  m*exe- 
cuted.  Again,  if  solicitors  in 
different  places  are  concerned  there 
must  be  one  Journey  to  attend 
the  execution  of  the  deed,  and  an- 
other to  attend  the  oomi^tion  of 
the  purchase  after  the  deed  has 
been  registered;  and  where  paitiee 
are  numerous,  as  they  often  are,  the 
expense  of  the  additional 
is  very  considerable. 


0    2    6 
Writing  to  agent  with  conveyance 

and  copy 0    3    6 

Agent  attending  with  same,  &c.        .068 
Ditto  attending  afterwards  for  copy 

certified  and  indorsed    .  .'068 

Ditto  writing  therewith,  &e.     .        «  o    3    6 


PUBUC  EXAMINATION  ATTHS  IKM6 
OF  COURT. 

HM  m  iMMwJb'e  JnfTlMI,  on  tkt  tmd,  ^^ 
ami^Ukdt^  ef  JIfay,  1893. 

The  CJouncil  of  Legal  Education  b«r« 
awarded  to  M.  E.  Grant  Duff,  Es^.,  Stodoit 
of  the  Inner  Temple,  a  etudentohip  o\^% 
guineas  per  annnni,  to cnntinne fior  a  penodet 
three  years*  , 

William  Langford,  Esq^  Student  of  Gm^ 
Inn,  a  certificate  of  honour,  as  having  paseea 
the  second  best  examination.  . 

William  Fry  Buchanan,  Esq^  Student  ot 
Lincoln's  Inn;  Hubert  Lewis,  Esq ^  Student 
of  the  Middle  Temple ;  and  Edward  Ii^ 
Howard,  Esq.,  Student  of  the  Middle  T^^'^ 
certificates  that  they  have  satisfactorily  ps«^ 
a  public  examination. 

By  order  of  tho  Council, 

Edward  Ryan,  ChainManffro.iemh 

ComneU  CkmnAtr,  Lmc^Ws  Inn, 
6th  June,  1653. 


LAW  FIRE  INSURANCE  SOCBBTT. 

ANNUAL   REPORT  OF  THR  DIRRCTOl*' 

We  are  glad  to  record  the  pro^fress  of 
this  important  and  prosperous  Society^  *> 
shown  by  the  Report  made  bv  Ae  iWg: 
tors  to  the  Annual  General  ftUetiiif  bcw 
on  the  Slat  May.    The  bxgt 
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the  business  of  the  ojQSce  in  the  year  1852 
appears  hj  the  following  statement : — 

**The  sura  insnred  by  th«  Society  in  the 
year  1851  was  13,968,587/.,  in  the  year  1852, 
15,380,456/.,  beinf;^  an  increase  in  the  latter 
year  of  1,411,869/. 

"The  mmiber  of  new  policies  issued  by  the 
Society  in  the  year  1851,  was  3,360,  in  the 
year  1€52,  4,047,  bcittg  an  increase  of  687  in 
the  year  1852. 

"The  preminms  received  during  the  year 
1851  amoooted  to  16,414/.,  during  the  year 
IS 52  to  18,078/.,  being  au  excess  over  the  year 
1851  of  1,664?. 

"The  agirregate  amonnt  of  duty  paid  to  Go- 
femment  inthe  year  1851  was  21,346/.,  in  the 
year  1858,  23,605/.,  bring  an  excess  in  favour 
of  the  year  1852  of  2,259/. 

**  The  receipts  for  premittm  and  duty  in  the 
agency  department  of  the  office,  for  the  year 
1851,  amonnted  for  premiam  to  6,018/.,  for 
duty  to  7,330/.;  those  for  the  year  1852 
amounted  for  premium  to  6,756/.,  for  duty 
to  8,4271.;  showing  an  excess  of  738/.  for 
premium,  and  1,097/.  for  duty,  in  the  latter 
year ;  an  increase  which  your  directors  confi- 
sider  n&ost  satisfactory,  as  justifying  that  con- 
deoce  in  the  influence  and  exertions  of  the 
sgents  whieh  the  directors  have  always  enter- 
tsined,  and  have  before  adverted  to  as  an  im- 
portant element  in  insuring  the  future  success 
of  the  Society. 

"  From  the  audited  account  of  receipts  and 
MfmmmmtM^  whleh  will  be  read  to  the  meet- 
ix^,  it  will  appear  that  the  amount  of  the  re- 
ceipts over  tbe  expenditure  for  the  year  1852 
(sfter  payment  of  9fiO0L  interest  to  the  pro- 
prietors) is  iS^sL  las.  6dL,  and  the  following 
epitome  of  tha  balance  sheet  wiH  show  the 
exact  position  of  the  aBTairs  of  the  Society  on 
the  31st  December,  1852." 

TbsB  foUowa  a  atateOMirt  of  the  aqntal 
paid  up,  the  reserved  fund,  the  receipts  and 
payments  for  tlie  past  year,  the  liabilities, 
and  investments.  The  Report  thus  pro- 
ceeds:— 

''The  Government  secnnlMs  held  bydieSo- 
ciety  have  increased  very  considerably  in  value, 
and  your  directors  are  still  desiroas  to  rsalise  a 
portion  of  them,  and  to  snvast  the  proceeds  in 
good  mortgages. 

"  It  is  with  sincere  sorrow  that  yonr  direc- 
tors aanoiince  the  death,  on  the  Iftth  insunt, 
of  Mr.  Anthony  Brown  (Chamberlain  of  Lon- 
don), one  of  the  members  of  the  Board,  whose 
exertions  to  advance  the  interests  of  the  Society 
were  as  successful  as  they  were  untiring. 

"  Your  directors  have  lately  purchased  pre- 
mises in  Chancery  Lane,  for  the  puri)Ose  of 
ssBCtng  a  honso  uid  offices  for  the  Society,  at 
a  cost  of  6,350/.,  and  subject  to  an  annuity  of 
1501.  during  the  Hfe  of  a  lady  a^ed  64  years. 

"At  the  Annual  General  Meeting  of  the  share- 
hsMsrs,  held  in  the  year  1851,  your  directors 
dedaredi  in  addition  to  ^e  intereat  upon  ttie 
ptt*«p  capital  of  the  Society,  after  the  usoal 


rate  of  foar  per  cent.,  a  bonus  of  2; .  per  share, 
amounting  to  5,000t,  and  ^ey  have  now  de- 
tsrssiaed  to  expropriate  a  further  like  sum  of 
5,000/.  as  a  bonus  to  the  shareholders,  in  addi- 
tion to  the  ordinary  interest  after  the  rate  of 
four  per  cent. ;  this  sum  of  5,000/.  being  taken 
froas  the  bdance  of  5,933/.  1 2s.  6cl.,  in  favour 
of  the  Soeiety  for  the  year  185t,  will  leave 
933/.  12s.  6d.,  to  be  added  to  the  reserved 
fund,  which  thus  increased,  will  amount  to 
26,669/.  Off.  U. 

"  Your  directors  therefore  declare  an  interest 
for  the  year  ending  at  this  meeting,  of  four  per 
cent,  upon  the  paid-up  capital  of  the  Society, 
being  2ff.  upon  eadi  share,  and  also  m  addition 
to  such  interest,  a  bonus  of  2s.  upon  each  share. 

"This  interest  and  bonus  will  be  payable 
at  the  office  of  the  Society,  on  Monday  the  11th 
day  of  July  next,  and  on  any  subsequent  day 
(except  Friday),  between  the  hours  of  11  and 
3  o'clock." 

In  conclusion,  the  directors  exoress  their 
acknowledgments  of  the  continuea  exertions 
of  the  shareholders  generally  to  extend  the 
business  of  the  Society  ;  and  at  the  same 
time,  they  urge  those  proprietors  who  have 
not  as  yet  aflbrded  their  co-operation,  now 
to  unite  in  placing  the  Law  Fire  Lisonmce 
Society  in  that  commanding  position,  which, 
from  the  high  character  and  great  influenoe 
of  its  members,  it  is  so  josUy  entitled  to 
occupy. 


NOTES  OF  THE  WB8K. 

BOTAL  COMMiaaiOlf   OM  THB   MBBCaMTIL* 
LAW. 

The  Queen  has  been  pleased  to  appoint  the 
Right  Hon.  ThomsiB  Berry  Cusaek  Smith,  Mas^ 
ter  of  the  Rolls  of  the  High  Court  of  Chancery 
in  Ireland;  Sir  Ostswe/I  Cresswe//,  Knt.,  one 
of  the  Justices  of  the  Common  Pleas  in  Eng- 
land ;  John  MarskmU,  Esq.,  one  of  the  Senators 
of  the  College  of  Justice  in  Scotknd ;  Qeorge 
WUUam  Wiiskert  BrosNse//,  Esq.,  one  of  her 
Majesty's  Counsel ;  James  Anderson,  Esq.,  one 
of  her  M»esty*s  Counsel ;  Kir*wiaii  Danid 
Hodgson,  Esq. ;  Thomas  Bazley,  Esq.,  and  Ao- 
hert  SkUer,  Esq.,  to  be  her  Majesty's  Commis- 
sioners for  inquiring  into  the  expedienqf  of 
assimilating  tiie  Mercantile  Laws  of  the  United 
Kingdom— From  the  J^omdom  Gasette  of  ard 
June.  — — 

APPOINTMBKT  OV  CORONBR. 

WUHam  Thmnas  Mammng,  Esq.,  SoUcitor, 
has  been  appointed  Coroner  of  her  Mqesty*a 
Household  and  of  the  Verge. 

CORRUPT  BLBCTIONS. 

The  Queen  has  been  pleased  to  appoint 
Graham  WiUmore,  Esq.*  one  of  her  Maiesty's 
Counsel:  Oeofwe  Boden,  Esq.,  and  Thomas 
Thwer,  Eso.,  to  be  Commissioners  for  tha  pui^ 
pose  of  making  inqmiy  into  the  existence,  oi 
corrupt  prsctioes  at  the  laat  election  fx  the 
bocouiB^  of  OssiArfdl^ 
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way  Company  y.  London  and.  Norik  ,f¥e9km 
Railway  Cgmpany^Cur,  ad.  tmlt. 

^  2.^Lfe  T.  Leej  Same  v,\Ly^^Appml 
from  Vice-Cbaacetior  Wood^  dimiiMadr  witk 
costs*  V  .  V.  . 

—  1>  4*t-HflrrMo»  V.  CorporaimtuJ'  Shrmn- 
ftiiry— Cur.  ad.  ©a//. 

-rr  4,6.-^  HakewiH  v.  Ha2rei9ai -*  F«tkion 

dismissed. 

iSbuttn  of  n^  littflU. 
JIforw  V.  Jlforrif.    June  1,  1853. 

WILL    AND    CODICIL.  —  CONSTRUCTION,  -wp. 
"•or"  CONBTRIIKD  '^amd/' 


lunction  f^nted  restnumng  .catUpg  mi  re- 
moval of  trees.,   .         .   ,     \.    ,   '.     '; 
.,  June  4.— CoitrAer  V.  (?b/e#— Order  jteVein.  " 

—  4,  6. — Davis  X.  Slfttn^aiii^— Part  l»eard. 

—  7.—  Whitehead  v.  i«j^/— Judgment  on 
iconstruction  of  will. 


"   CONBTRUBD 

A  iiesiator  by  his  codicil  directed  certain 
freehold  property  should  go  to  his  son 
William,  in  the.  event  of  his  son  John  dying 
vrithota  issue,  or  before  he  attained  the  age 
of  21 ,  John  attained  2i  :  Held,  on  special 
casf,  that  he  took  afee^mple. 

This  was  a  special  caae»  from  wfaiofa  it  bd- 
peared  that  the  testator,  by  his  wUl,  dated  in 
1839,  gave  ceruin  freehold  property  to  his  son 
John  Morris,  and  by  a  codicil,  he  directed  that 
the  property  in  question  should  pass  to  another 
son,  William,  in  the  event  of  John  Morris  dy* 
mg  without  issue,  or  before  he  attained  the  age 
of  21  years.  The  testator's  son  John  had  at- 
tained 21,  and  had  contracted  to  sell  the  pro- 
pert3%  but  an  objection  as  to  the  title  had  been 
rwsed  m  regard  to  the  demise  over  to  WillSam 
Morris. 

Rtnshawe  iav  the  plaintiff;  James  and 
Wfc^fcworf  A  for  the  defendant. 

The  Master  of  the  Rolls  said,  that  the  exe- 
cutory devise  to  William  only  took  effect  in  the 
event  of  John's  having  died  and  without  issue 
before  he  aUained  21,  and  that  therefore  he 
took  an  estate  in  fee  simple,  and  could  make 
ont  a  good  title  as  vendor. 


'    Jane  l.—Harden  v.  J»foa;«y— Injanetion  dis- 
solved and  decree  for  account  by  consent. 

*"  ^* — Cross  V.  7%omo5 —Judgment  herein. 

•—  3,^  Sinclair  v.  Jacib^on— Exception  over- 
ruled to  Master's  report. 
.   — .-*.— ^ar/  of  Cottenham  v.  Cowley -^tn- 
junction  granted. 

.r"  ^'  5*  ^-  ""  •'«»««^  ▼.  BrougMcn  and 
others^Cur.  ad.  vult. 


June  l.'-'Mvaus  v,  Evan^^^Cm-.  ad.  eult. 

T-  ?,~i>iii^  of  Bwfoleit^h  V.  Befry^lw 
jnncliaii^  gnmred.  .      „. 

'^f.^Bippm  y^i  /^ttrrf—Applicatiopi  t^ 
extend  time  to  open  publication  refusedv.  ■  um 

—  2.— ilflomesf-Geiieral  v.  Dmnta^s— In. 


Cawood  V.  Thompson,    May  31, 1863* 
CHAnrrABLK  n^itJEsT.— EXPfcCTAltow  or 

LANDS     AND     BUILDINGS      BBlN^r    tV9r 
CHASED  FOR  SCHOOLS.— HOfLTMAIN  ACT. 

A  testatrix  gave  a  sum  of  money  io  IrustetSj 
fmt  of  such  part  of  h^  personal  ktatt  si 
the  law  permitted  to  be  bequeathed  to  eha- 
riiablepuf^esiand  direetmi  thedimdesii 
to  be  appiisd  towards  the  maintenanee^'t^Ct 
pfjsehools,  and  sAr  wpressly  detlarei  thai 
it  should  not  be  applied  in  the  purtksn  sf 
Umds  or  in  tha  purohuss  4Mp  ertoiion  ^ 
^kuildingse  ^' my  expeatatiou  ksiag  that 
other  persons  will,  ai  their  empf^e,  pur- 
chase the  necessary  (an^  amd  IwUdiags/or 
the  above-mentiontd  purposes  f"  Heldfilat 
ike  bequest  waswit  void  under  the.  Mort- 
main Act. 

Thb  testatrix,  Sarah  Cawood^  by  her  wiU, 
directed  a  sum  of  4«00Q/.  oul  of  such  part  ol 
her  personal  estate  as  the  law  pcfrm^W  to  be. 
bequeathed  to  charitable  purpo8e9,  to  be  in- 
vested in  certain  names. upou  trust  to  apply 
the  yearly  dividends  towards  the  main^ufnicc^ 
support*  and  carrying  on  of  a  week-day  vai 
Suxiday  school  for  boys  and  girls  in  hei 
parish!  «xm1  she  expressly  declared  that  suqh^ 
sum  should  not,  nor  any  part  thereof  be  ap* 
plied  in  Ao  fHirch^se  of  lands*  or  in  Uie  pwr 
chase  or  er^tioa  of  builiiiigs ;  "  my  wpeotsr 
tion  being  that  oth^  persoAS  will,  at  th«ir  ex* 
pense,  purchase  the  necessary  lands  aud  build- 
ings for  the  abora-mentionedf  purposes."  The 
question  was, :  whether  tb»  bequest  WM  not 
void  under  the  Mortmain  Act,  9  Geo.  2»  c.  36. 

Swanston  and  Faber  fox  the  plaintiffs,  the 
tmstees ;  Malins,  Willcock,  Blmsley,  Freelwg, 
Rabson,  and  Pemberton,  for  the  residuary  le- 
gatee's. 

Russell,  Baily,  Thrriano,  Cola,  Wickens,  and 
Hobhouse  for  other  parties.  • 

The  Vice-Chanceitor  said,  that  in  accordance 
with  Attorney-General  t.  ffUHams,  2  C^x/SBT; 
4  Bro.  C.  G.  526 ;  and  Henshaw  v.  Aticinson,  3 
Madd.  306,  the  bequest  was  valid. 


June  l.r^Stahlsckmidt  v>  Lett-^^vi^tiion 
allofved  ;q  Master's  report. 

-^  2,'^Marquis  qfBrislofv.  C^«eifiiK^Ia- 
jumrtiofi  continued* 

i-^  ^.y^FrmoHt  V.  &q;ma9-TOjr4eripr.P0^ 
clipcM^jqf jdocvfoent^  ,     ,     .i    .  this/. 

Steam  Namgation  Ccnnpaiiy— Stand  over. 


Cborff  I  Y.  €.  8imfri.^V.  O.  rooAr- 


Jaiie4.— Horll^  r.  B«rrMPclo«y*— Decree 

forplidBtiili^  ^    ■   „ 

-TX-lb  r«  FFooOef  (*«  £tla/e  wd  Mati  ^ 
Wat  India  Doekt  amd  Bumimffham  Junctum 
/toOvoy  Cofl^NNiy— Order  appr9idng  of  pur- 
diase  and  M  to  costo. 

—  6.— /»  re  Pubford^a  C»«rt/y— Mwter'a 
nport  confirmed. 

—  6.  —  Catkrow^  v.  Jfffl<fc  —  Unregistered 
mortgaf^e  dated  in  1833  held  not  postponed 
to  judgment  registered,  under  1  &  2  Vict.  c. 

no. 

—  7. -Oliver  r.   ITi^A/— Bill   dismiMed 

Widl  CQlth 

—  r.—hagk  T.  Bjrnm— Judgment  on  con- 
ftroction  of  wdU 


Vitt'CtmcfUor  Woolr, 

/srv5^.  Jasief'tf  UnUed  Frifnds*  Bem^  So^ 
ciety.    May  27, 1853. 

rillKDLT  SOCIBTns'  ACT— PVriTION  VOR 
PATMBNT  OP  MONBYS  HELD  BT  TRBA- 
8UBBB  AT  HIB  DBATB,  WHBBB  ADML 
KI8TBATIOK   8UIT. 

Ordt^Mod^  <m  pHUum,  under  the  Friendly 
SodeHa^  Aetyf&t  payment  by  the  eteecutrix 
pfa  deceased  treanrer  ^fa  benefit  eoeiety^ 


one  of  hie  ciediton  filed  thia  hill  for  b  4 
btttion  of  tliv  rest  of  the  eitate. 

Sen/Afole  for  tho  plaintiff ;.  Roir  and  J 
f  on,  contrity  were  not  called  on. 

The  Fice-Chaneelior  said,  that  the  evidence 
did  not  show  such  a  declaration  of  trust  «^cli 
a  cMditor  conld  eafoice,  and  the  bUl  wu  BC« 
eordiii^  diemiaeed. 

JiiBB  l.Sonit  T.  Smeedj  Smeed  r.  Saott-^ 
Bill  lor  u^uBction  diamisaed,  with  costs. 

—  l.—i'VnoceWv.iir^eii/— Judgment  herein. 
^  2.— LoBeotAirt  A»9nrance  Cwmpem^  t. 

Reddkh — Part  heard. 

—  4.--^o«eT.  Fob  Heythmenj  Bartemr. 
S«me^Judgment  herein. 

—  e.'-Bidyway  v.  Sneyd^Dtmamr  ofer- 
ruled  to  bill,  with  time  to  anawer. 

—  6.— Cofe  ▼.  JliM/die— Objection  aa  to  titb 
orerruled,  with  coata. 

—  6.— BrowB  T.  il*AtB«m— Judgment  on 
claim. 

—  7.— HoMitci^  T.  J7tfpt— Return  of  at- 
tachment for  not  putting  in  anawer  anapended 
for  14  daya. 

€avxt  al  €Mtm^i  Mtaii. 
In  re  ,  yent.,  one,  Ijre.    June  2, 1853. 


iffimde  beUmyiny  to  them  in  hu  handa  at  «.  „  «^  .  ..«»r«o  uAi-rana 

li  death,  in  ^i€^  of  his  other  debts,  al^  *^^«  on  attoekby  to  answer  mattbrb 

tk/mgh  an   administration  suit  respeetmy 

Ut  eUate  had  been  instituted. 

It  appeared  that  thetesUtor  in  this  case  was. 


at  his  deeesae,  treasurer  of  the  above  benefit 
society,  and  had  a  sum  of  money  belonging  to 
Uiea  in  hieliaBda.  This  petition  waa  therefore 
presentsd  under  the  33  Geo.  3,  c.  54,  s.  10 
(Friendly  Soeietiei^  Act),  for  payment  thereof 
by  hit  exectttriir,  in  priority  to  hia  other  d^>ta. 

Rogers  for  the  creditors ;  Sehoyn  for  the 
Gceetitrix,  contii,  on  the  ground  an  admlois^ 
tntkm  etiit  had  been  instituted,  under  whidi 
pBTment  mig^t  liave  been  obtained  without  in- 
curring the  espenae  of  the  present  petition. 

The  Fiee-Chaneettor,  however,  made  ^ 
ordtf  aa  asked. 


Dipple  V.  Carles.    June  7, 1853. 

TOLUNTART  GIFT.— RIORT  OF  CRBDITOR  TO 
BNFORCB.— TRUST. 

Held,  that  a  creditor  was  not  entitled  to  en- 

foree  the  distribution  of  the  property  re- 

sunnittg  um-eaUsed  qfa  testator,  which  it 

appeared  had  been  bequeathed  to  his  eldest 

MB,  who  had  expressed  his  intention  to  dt- 

etde,  and  had  so  far  as  it  had  been  realised 

divided  the  same  amony  the  other  children^ 

OM  of  whom  had  become  emharrassed^-'-and 

the  bill  was  dismissed. 

It  appeared  that  the  teaUtor,  Mr.  Corles, 

had  by  likr  will  given  the  whole  of  his  property 

to  his  eldest  aon,  who  had  earpressed  his  inten* 

tion  to  divide'^  same  among  his  brothers  and 

listers,  and  the  property,  so  far  as  it  had  been 

res]iiftd,'%laa''been  accordingly  so  diklributed. 

Thomaa  Gorlea,  one  of  the  brothers,  eftei^nr^s 

beeaoe'embBttissed  ill  his  eirewnabftibea,  snd 


OF  AFFIDAVIT.— CHAROB  OF  OONiPIRACT. 

A  rule  was  refused  ealUny  on  an  attorney  to 
answer  the  matters  of  an  ajffidamt  »Mo* 
eharped  kim  with  fraudulently  eonsptnug 
to  obtain  money  by  false  pretences. 
This  was  a  motion  for  a  rule  nisi  on  mh  bU 
tomey  to  answer  the  matters  of  an  aflBdavit, 
which  in  effect  charged  him  with  fraudulenay 
conspiring  with  others  to  obtain  certun  moneys 
from  the  applicant  by  false  pretences. 
Sir  F.  Thesiyer  in  support. 
The  Court  said,  the  application  must  be  rft- 
fiised,  as  the  affidavit  charged  the  attorney 
with  an  indictable  offence. 

Lumhy  v.  Oye.     Feb.  4,  5 ;  June  3, 1853. 

ACTION  AGAINST  nBFBNDANT  FOR  PBO- 
CURINQ  BRBACH  OF  CONTRACT  FOR  JPBBi* 
80NAL  SBRVICK8.— DBMURRBR* 

Held  (per  Wightman,  Erie,  and  Crompton, 

JJ.,  dissentiente  Coleridge.  J.),  owrratti^ 

a  demurrer  to  the  declaration,  that  am 

action  is  maintainable  ayainst  a  d^endant 

for  maliciously  procuriny  a  party  who  had 

entered  into  a  contract  with  theplaintifto 

render  personal  services,  to  break  jbcb 

contract. 

This  waa  aa  action  aflainat  the  defondant, 

the  leaaee  of  the  Royal  Italian  Opera  Uoua^ 

Covent  Garden,  for  having  wrongfuUv  and 

malicioualy  enticed  and  procured  Misa  Wagner, 

who  had  contracted  with  and  been  engaaed  by 

the  plaintiff,  the  lesseeof  her  Majestj'a Theatre, 

to  aing  and  perform  at  his  Theatre,  to  refuse  so 

to  sing  and  perform  her  contract  to  the  plaia* 

tiflPM  spedai  dimage.    To  thia  the  defendants 

d^murredi'  •"•'    '  •' 


MffMMl^'OMHvr  i^Mtw-s 


wi  Cnaggffitk  wapfoti  of  ike  de> 
nnirrer. 

Cmr»  ad,  tmit. 
The  Qmrt  (per  Wig^Omtm^Brh,  and  Cnrnp^ 
ttm,  JJ,«  disBentiente  Coieridffe,  J.),  held  that 
whoTtt  a  party  coatraeteil  with  another  to  ren- 
der personal  services  the  relation  of  maater  and 
8er?ant  existed,  and  that  a  third  party,  who 
malicioasly  enticed  and  procured  aach  party  to 
break  the  contract,  was  liable  to  an  action  at 
the  snit  of  the  party  injared,  and  that  therefore 
the  plaintiff  was  entitl^  to  judgment. 

-Ittne  1.-— Ae^rma  v.  Mayer,  SfC.ytfLondon — 
Peremptory  mandamus. 

—  2. — Gerhard  y.  Ba/«s— Jndgment  for  de- 
fendant on  first  count,  and  for  plaintiff  on  the 
Bocond* 

—  2. — Jiegina  v.  Owe  of  the  Justices  of  Car- 
lurroft — Rule  nisi  for  certiorari  to  bring  np 
order. 

—  2^-Ffi//er  t.  Macit^y— Rnle  nisi  to  re- 
somd  Judge's  order. 

—  3. — Doe  d.  Coghlan  v.  Earl  Howe— Judg- 
ment for  the  defendant. 

—  4.  -^Regina  v.  Sheffield  Qas  Consumers' 
Componv— Rule  discharged  for  new  trial. 

'-'  2,  6. — Regina  v.  Judge  of  Barnard  Castle 
Ctnsnty  Coerf— Rule  nisi  for  prohibition. 

—  G.-'DugtUile  v.  Reginam—  Rule  discharg- 
ed to  set  aside  writ  of  error.  I 

—  6.— LiBufey  V.  Gge  —  Rule  refused  to 
poatpone  new  trial.  I 

—  6. — Turner  and  another  r,  Evans — Rule 
absolute  to  enter  verdict  for  plaintiff  with  no- 
minal damages.  | 

—  6.— /»  re  Fuller— Rule  absolute  to  strike 
attorney  off  the  roll. 

—  6.— In  re  Mirehouse  v.  Humphreys— Rule 
nisi, 

—  7.*-/«  re  Botfce-^Fnaoner  remanded. 


Court  of  Common  Slroif  • 

Cork  and  Bandon  Railway  Company  v.  Goods. 

May  31,  lg53. 

RAILWAY  COMPANY. — ACTION    FOR  eALLS. 

•  —SPECIALTY   CONTRACT.  —  STATUTK   OF 
LIMITATIONS. 

Held,  that  a  caU  made  by  a  railway  company 
mnder  the9Sr9  Vict,  c,  16,  s.  22,  is  a  spe- 
eiaity,  and  a  demurrer  was  accordingly  al- 
lowed to  a  plea  to  an  action  to  recover  such 
calls  which  set  np  the  Statute  of  Limita- 
'   Hons  on  the  ground  the  cause  of  action  did 
not  accrue  wUkin  si»  years  before  the  com- 
mencement of  the  action, 
Ttois  was  an  action  to  recover  caUs  in  re- 
spect of  shares  held  by  the  defendant  in  the 
above  railway  company,  to  which  the  Statute 
of  Limitations  was  pleaded  on  the  ground  the 
cause  of  action  did  not  accrue  within  six  years 
--^thc  contract  not  being  specialty. 

•  Byles,  S.  L.,  and  Beasley  appeared  in  sup- 
port of  a  demurrer  to  this  plea;  Udall,  contrk. 

The  Court  said,  the  liability  of  the  defendant 
arose  under  the  8  &  9  Vict,  c.  16,  s.  22,  which 


Pteaa^-^Bwchefmar,  . 

enabled  th^  plmtiffa.  to  jviako  cala  and  jus 
therefore  a  specialty,  and  that  the  dttnnrrsr  U> 
the  plea  must  thenfore  ht  alloved. 


June  l.^Evans  v.  5</moiw/5  ^ Rule  dis- 
charged to  enter  verdict  for  plaintiff  noa  o^ffoa/f 
veredicto: 

—  l.—  Weuhamv.  Ash—KvSt  nisi  to  enter 
verdict  for  defendant. 

—  1. — Reid  V.  Coker — Rule  absolute  to 
enter  verdict  for  defendant. 

—  2,'-'Moffatt  V.  Dickson — Rule  discharged 
for  judgment  non  obstante  veredicto. 

-—  2.—Gibbs  V.  Jre^fA/— Rule  discharged  u 
to  part,  and  as  to  rest  made  absolute. 

—  3.—Alwood  V.  Ernest— Knh  absolute  to 
enter  a  nonsuit. 

—  3. — Montague  y.  Perttw— Rule  absolute 
to  enter  verdict  for  plaintiff. 

—  e.'-Dodd  V.  Footboy  and  olAers— Rule 
absolute  for  new  trial. 

—  6.— lUn^  V.  East  India  Company— 
Judgment  for  plaintiff. 

—  1,—Speehy  v.  Professional  lAfe  Asssr- 
ance  Company — Judgment  for  plaintiff. 


Court  oC  ^c||«qtter» 

,        Whyman  v.  Garth.    May  25,  26, 1853. 

I  EVIDBNCB  ACT,  1852.  —  PROOF  OF  MORT- 
GAGB  DEED.  — ATTESTING  WITNESS. — 
parties'  EVIDENCE. 

Held,  that  the  14  ^  15  Vict.  c.  99,  s.  2,  dots 
not  do  away  with  the  necessity  to  call  the 
attesting  witness,   in  order  to  prove  thi 
contents  of  a  deed,  and  that,  thereforty  a 
plaintiff  in  an  action  of  ejectment  could  not 
call  the  defendant,  who  was  a  party  to  a 
mortgage,  on  which  his  title  rested,  to  prove 
its  execution,  without  evidence,  that  the 
attendence  of  the  attesting  witness  could 
not  be  procured. 
This  was  a  rule  nisi  to  set  aside  the  nonsuit 
and  enter  the  verdict  for  the  plaintiff  in  this 
action  of  ejectment.    It  appeared  on  the  trial 
before  CresswelL  J.,  at  the  last  York  Assises, 
that  the  plaintiff's  title  rested  on  a  mortgage- 
deed,  to  which  the  defendant  was  a  party,  and 
that  in  order  to  prove  its  execution,  the  plsdn- 
tiff  called  the  defendant,  although  there  was  an 
attesting  witness  thereto.     An    objection  to 
such  proof  was  allowed,  without  evidence  of 
the  plaintiff  being  unable  to  procure  the  at- 
tendance of  the  witness,  and  a  nonsuit  was  di- 
rected subject  to  this  motion. 

Atherton  showed  canne  against  the  rulet 
which  was  supported  by  Hardy. 

Cur.  ad.  ndt. 
The  Court  said,  that  the  14  &  15  Vict.  c.  99y 
s.  2,  which  rendered  parties  competent  and 
compellable  witnesses,  could  not  by  mere  im- 
plication, and  without  any  express  enactment, 
do  away  wlUi  the  established  rule,  that  it  was 
necessary,  in  order  to  prove  attested  written 
document,  to  call  such  attesting  witnesses, 
and  the  role  was  thsrsfore  dieehai^cd. 


SuperumOm^r  JtWie^f  rtiV^^JhrcJta^wr  CiokWrl^  Digest. 


^mml^f^JM^Hi  Yk  IkthMf    On    g|)ecud 
c&K^joigmmt  hit  Meu^ML 

chu^ged* 

—  3.— BeJBmMnly  v,  Hdrdmp  and  another 
— 'Bole  dbflolote  for  new  trial. 

—  4.— Ifcjrrer*  t»  £ofi#— Rale  absolute  to 
enter  wdict  for  pkdntHF. 

—  6. — GM9  and  amoiktr  v.  V^tmmi'-Cur, 
ad^vkU. 

—  7.— r&/anafi  v.  Gray— Part  heard. 


CatnrI  of  erc^uer  Cbunior. 
•R^^MC  V.  Whke.    June  4,  1853. 

LAKCBNT      OP      OA8.  —  CONVICTION.  —  PB- 
KALTY   IMPOSED   BY   COMPANY'h   ACT. 

A  conviction  for  larceny  was  ajfiirmed  ^  a 
prisoner  who  had  obtained  gas  fraudukntty 
for  his  own  use  from  the  main  by  prevent^ 
ing  it  passing  through  the  metre,  and  held, 
that  the  fact  of  the  company's  Act  imposing 
a  penalty  did  not  reduce  the  offence. 
This  was  a  conTiction  for  larceny  before 
Mr.  Ingham  of  the  prisoner  for  having  obtain- 
ed gas  without  fwyini^r  for  it  bj  stopping  up 
the  aervice-pipe  from  the  main  so  as  to  prevent 
the  gas  passing  through  the  metre. 

Ballantine  for  the  prisoner  on  the  ground 
there  was  no  sufficient  taking. 
The  Court  said,  that  although  the  gas  was 
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in  a  |npe  in  the  pfrisiofiier's  possession,  the  gas]] 
itself  was  in  the  conlpany's  possession  and' 
their  property,  and  had  been  fraudnlently  car- 
ried away  br  the  prisoner  for  his  own  use,  and 
the  fact  of  the  Act  imposing  a  penalty  did  not 
reduce  the  offence ;  and  the  conviction  was  ac- 
cordingly affirmed. 

Regina  v.  Clarke  and  others.    June  4, 1853. 

CONVICTION  FOB   FELONY. — STATEMENT  IK 
INDICTMENT   OF   PREVIOUS   CONVICTIONS. 

Held,  affirming  a  eonmction  for  felony^  that 
the  indictment  was  not  vitimted  by  the  state- 
ment  therein  of  one  of  the  prisoners  havmy  - 
been  twice  previously  convicted  of  felony. 
In  this  indictment  for  felony,  a  statement' 
was  introduced  that   one    of   the  prisoners, 
named  Ckrke,  had  been  twice  previously  con- 
victed of  felony. 

Metcalfe,  for  the  prisoner,  contended  the 
indictment  was  vitiated  thereby. 

The  Cofir^,  however,  held,  that  there  might 

be  several  previous  convictions  set  out  in  the 

indictment  in  order  to  justify  an  increase  of 

the  punishment,  and  affirmed  the  conviction 

I  accordingly. 

June  4. — Regina  v.  Holmes — Conviction  af- 
firmed. 

—  4,-'Regina  v.  GoorfwiosyA— Conviction 
reversed. 


ANALYTICAL    DIGEST   OF   CASES, 

BBPOBTBD    IN   ALL.  THE   COURTS* 


ftfoustf  of  %0rM. 
APPEALS. 

ADVANCING  APPEAL. 

See  Practice,  2. 

ALTERATION   OF   DBCBJKB 

See  Jurisdiction. 

AKHUITY. 

See  Jf/omey,  1. 

ASBIGNMBNT. 

See  Charter-party  :  Chose  in  Action. 

ATTORNEY. 

1.  Annmity. — Power  of  sale. — Purchase  by  so- 
lieStors  to  vendor,  on  purchaser  refusing  to  com- 
plete, — A.  was  entitled  to  a  reversionary  in- 
terest in  one-fifth  share  of  certain  real  and 
persona]  estate  then  held  by  a  devisee  for  life. 
^.  grsnted  to  £.  an  annuity  upon  it;  the  an- 
noity  fell  into  arrear,  and  B.  determined  to 
exercise  the  power  of  sale.  The  sale  was 
effedtd  for  a  sum  of  90OL ;  but  the  purchaser 
dtscovered  an  objection  in  the  memorial  regis- 
tned,  which  rendered  the  annuity  deed  invidid, 
ttdhe reCosed  to  complete  the  purchase,  and 
ohlBiiied  a  ntum  of  hU  deposit  money.  The 
islieitcNBi  of  M,  (aotiog  at  the  time,  as  they 
•tated,  from  motives  •  of  hittdnes*  to  A.},  ob- 


tained from  A,,  who  had  not  the  benefit  of  any 
solicitor's  advice,  an  assignment  of  the  rever- 
sionarv  interest  to  L.  for  the  snm  of  900/.,  and 
after  the  reversion  fell  in  by  the  death  of  the 
tenant  for  life,  claimed  the  property  as  the 
purchasers,  alleging  that  the  purchase  had 
Seen  made  by  L.  as  their  agent  and  on  their 
behalf.  The  executors  declined  to  pay  them 
the  value  of  the  property,  which  it  was  then 
found  amounted  to  1,770/.,  but  paid  it  into 
Court  under  the  10  &  11  Vict.  c.  96  (die 
Trustee  Act).  The  solicitors  presented  a  pe* 
tition  to  have  the  money  paid  out  to  them  as 
purchasers  of  the  reversionary  interest  under 
the  deed  of  assignment  to  L.  A.  opposed  the 
payment,  on  affidavits,  which  set  up  a  case  of 
deception  and  fraud  practised  on  him.  The 
parties  on  both  sides  agreed  that  the  case 
should  be  heard  on  petition  and  affidavits 
as  if  a  petition  and  cross-petition  had  been 
filed.  The  Vice-Chancellor  ordered  the  money 
to  be  paid  out  of  Court  to  the  solicitors  as  pur- 
chasers. The  Lord  Chancellor,  on  appeal,  re- 
versed this  order,  declared  the  assignments  to 
be  invalid,  and  ordered  the  money  to  be  p«d 
back  into  Court,— -reserved  the  costs  and  gave 
either  of  the  parties  liberty  to  make  any  further 
application  to  the  Court. 

Held,  that  the  Lord  ChanceUor'/B  order  was 
correct;  that  the  purchase  by  the  soHcitors, 
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renaor.  was  .contnrv  tin  thA  miM  nf  i^n«ti«  ft^i^nf*  ^r  «>»  u-j  ^.j^^i^  *k«^  i^.  k^^  ^ 


render,  was  ,cotttory  io  Uie.riil^.^f  ,Bqpi^X 
antf  yojd ;  that  without  any  cpas^t  tb^  (Mmt^ 
bad  ji^nsdictiob  on  pelitiop  aod  crqaarPetiMoft, 
lUiderthe  Statute,  tp.  declaims  .the  o^d  pif  ^p? 
dgnmtent  invalid,,  as  well,  as,  ^..^^sr^  jfH 
pajrinadnt  of  t^e  ippnef ;  that.  t^e.  p^ns^  her^ 
grren  iralved  any  pos^ihl^  ^aece^si^.  j(6ii  % 
«ros8-Jetitioni  acnd  that  thQ\Qrd^^,,was  ikH 
Md  foijjiot  directing  a  retufnto,  tU  si^Jicitor* 
of  the  money  they  had  paid  ,^,  mirchasa* 
money ;  for  that  Qje  leave  reserv^dt© eithw 
wrty  to  make  any  farther  appUcatioA  .to,  the 
vourt,  enabled  them  to  obtain  a  retiurn  o£  this 
money^    Lewis  v.  Uittmtm,  3  g.of  L-.6or. 

?.  Purchase  of  property  in  nsuU  qf.$kiM 
person.-^Non-discloswre  qf /«cA— jl(  an*  attar** 
ney  or  agent  can  show  Jie  i»,  entiilsd  to  pajp;. 
cnase  property,  notwithstandif^t  his  chara^^r 
<rf  attorney  or  ajfent,  yet  if,  instipad  of,  opaoty 
pnrcnaBmg  it,  he  purchases  it  ^  tpe  name  of  11 
wird  person,  as  bis  trustee  ocageO^s  viUwiit 
disclosinff  ^e  fact^^such  purcha^ia.  void. 
Lewis  y.HOlman,  3  H.  of  I*.  ^,,    .. 

CHARTNt-PAlltY.  '  ' 

AsngnmefKt  cf.  ^  A.  ww  tli^  burner  of  a 
vesseL    B,  was  to  charter  it  for  a.  piuticular 

AUi^A  '  l^  ^^mS  was.  laww  tbani  »r^ 
qmred.  A.  was  willing  to  ut^ctaloa  .half  tbs 
risk,  and  was  to  have.  h^if.  the  .profiln. ,  A 
charter-party  was  executedi,  a»  *e  ,24th  <rf 
April,  1846,  by  which  the  vessel  was  declared 
n  >  ^?^*?/''"«^^  a'  1^'-  *  ton,  per  m^t^,  to 
^,  and  bills  were  to  be  given,  and  panmenta 
from  Ume  to  time  mmjk),  by,B^,w^iff}i».  taken 
together,  would  coyer  one-h^lf  lof  thfi  «niQiun/b 
stipulated  for  the  fwght, ,  Qn  tl». arrival  K)f 
tlitt  ship  at  home,  B.  was  to  give  a  bill  pi^  0Q 
days*  date  for  the  remainder  of  the  freight. 
Two  other  instrometlto  >(wrtf'  ^ieeuted  on  the 
f^  daf ;  by  the  first  tof  ^wiiidi  A>.  wm  <lo 
JW.  m  the  adventure,,  andy  *^  atfr^r  p^yiMit  (n 
deduction  of  the  freight^  and  ail  iocMl«Mal<«k'^ 
pei^sesr  the  profit  or  Ums  wsm  to  be^borneiby 
the,par^  in  eqnai  moieties ;  and  %iy  the  other 
f'.g^y  toJI.  a  guarantee  fdritlM  due 'per-* 
foraance.  by  the  derk  of  thenfeMtatioM  he 
nad entered,  into.  On  tiie  tst ^b^Deeember, 
lB45j  wUe  the'sbip^waa  on  4be  voyage, <il'.  as* 
ajgned^to  a  Um  chartsi^party,  and' wrote  on 
the:ma]igin<  thereof  a  note  •addvcaseiA:  to  Bii  re*' 
qoa|tin«  him  to  pay  '*  what  is  du^"  C.  0iv^ 
JI.,aotioe  ol  tUs  assignment  liind  iidte;  The 
notieot»iBa,m  the  oidhiary  fona«  dsd  C,  made 
noiimniritejolB.  A;4»|itittbed>the^)iayaMm^ 
wh^^hsc.bgr^the  Btipidaiionsm  thiidiftrter^patty; 
lie  m^  bound^tb  make.  TiMMWboei  rMQi>iied 
in  Augoatj  L846,  «nd  <he  adf^htnre^ciii-Md  otrt 
a  loss*  r^.c3aimcd,  as  againsi^  Cli*  W  bicdttOM' 
the aacoMOtsof  profit  add  hpis;  as  he  would 
l»ve  been^emided^  to  tdo  with'  A  ftad  the 
chartei><t»rtyinoi.beeaass^edi»'   :   • 

ife^tbat  in.«quity  he  wai  antfiHed^to  do  so. 
Mm^ies  V.  iMM%  3  Hr  of  Ia  702: 

CHOSB  IN  ACTION.' 

Assigumtm  off-^JSqwUm  ^^.^BiscWwg 


secuntar of my,6n^4RlMM  t^tabas 
f^|^4  stmU  M^«iaajk)y  ^^ 
theaasigiiov  as  to4b(B  f^HitiM^uosingiafBait 
He  miMtK^kf^nt^^lls/^oimi^  ilt 

18  bis  dntytiq^  pake  Smum/^^mi^  ilita/gHniit- 
rule,  the  creator  of  the  securitjr  Uius  asstgasd' 
is  not  bound,  on  receiving,  f  simple  notice  of 
the  assignment*  to  vbiunt43er  infonnatippi.  If 
a  loss  arises,  it  Ms  upon  him  #fao8b  dul^  it  iH 
to  make  the  fomiiiiea  Apd  ;Htba  .biSi  JK)t  made 
them.  But  if  the  notice  given  by  t^e  a^ 
signeedfiiclose«r,'on  tlie  fkce  of  it,  U\at  .wKUh 
induces  the  bdief  th^  he  has  been  deceived  in 
accepting  the  attigmnent.  the  creato^  of  die 
seeuritjr  is  boond  to  inform  the  assignee 'of  the. 
reill  cireomstances,  and  if  lie  shonldT not  dp  80,^ 
he  wifl  be  bound  to  perform  the  stipnlatibiiB  of 
the  eeetfrity,  cftd  cannot  be  avowed  to  tale 
a«}vanfa|[e  of  the  equities  existing  as  between 
the  asngnor  and  himself.  ' 

The  peifdrmlani^e,  lof  the  creator  of  a  'se- 
curity,  bY  any  intermediate  stipdatio'ns  ink, 
afler  he  has  reiMiived  ibotiee  of  its  assigtinleni 
being  tin  act  done  under  both  a  legal  aiid  m 
equitable  liability,  can  ne^er,  hi  itself,  \it  eott* 
sidered  ^  a  ground  for  fixbg  him  with  a 
habilSty  to  something  bevtmd  thSt  by  wMdi  he 
is  equitably  bound.  Mangles  r.  Dixon;  3  H. 
of  L.  702.  "^ 

Cases  qited  in  |he  jadgneat:  Cator  v.  Batjis^l 
Bro.  a  C.  4S4 ;  Xurtpn  t.  BeiKUo,.  |  P,  \Sm, 
496 ;  «  Vern.  764 ;  Muttbewa  t.  WsUwyo,  4  - 
Ves.  118 ;  Cbambers  ¥.  GoWwyq^  9  YeS.  164. 

CONl^ITION   FltfiCB1>Bl9T« 

A  leasrcontaitied  a  toven^nt  by  tl»  IsssoF 

to  do  certaid  work,  and  'at'  the  end  of  the  tio- 

,  veMatit  w«re  Ifa^e  arords  i^^  And  Ihe  whole  of 

^  which  ie' agreed  tdbeleffc  to  the  eiipetfntet]^- 

ends  of  IJbe  defendkmt  and^^e  plaintilPs  son.' 

Htffefi  tlhat  thitr  was  ndther  a  condhlbn  pre- 
cedent to,  nor  concurrent'  wiih,  the.  bbvenant. 
Jmss  r:Cami6ek-3H.  of  I^  TOO.    '  ' 

In  oonsfiniiig  anmdinary  Actof  Boiiiaatettti 
reveiy.woffd'noub  bemndmioDd  <accoidiBg  ta' 
it$. legal  BeaQii|^,>ruDle88tthe  contesttslwss 
that  the  LegisliitQre  iMta-ueed  it^  in  a  iMiputar'' 
ornoreoBkigedaeBse;  but  kk a  penal  mH- 
mentg  wfafere  it  is  sd&ght  to^def^rO'f rom  tfa0>' 
.ordinary  meaning  of  the  words  used,  the  i#^'<' 
tention  of  the  Legisikifyi^  that  those  words 
should  be  understood^  in  ^  l^rger^  qr.  i;a(Ve 
popalai*  'sense  hiust  jplpnly'  appeaf,^  .^stepiet{'x 
sony:ifi^ffihsof,,3^n:^^^  ,  ,,'",.. 

See  Jbiiie^We*  CBmDirtry.  '•       ';'•      " 

li^  Dimi0sal'.qf:ispp^i^lvt  an  apposl  from  a 


^de^ip  Uu»  .Court  oCChanoeryiin  irebuid;' 
adrifor  tha^appellant,  but 


wbere-.niA  jone.  mypasrod  r 


•coB^sel  .did  appear  for  the  respondent»  the 
appeal  was,  wiUioat  the  reapondent's  conniifei 
being  oail^d^n,  d^miased^rith  oosts«  Mmrim' 
v.2)'4rpy,3li.  ofL.69S.  . 


Mm^miiiBI)Ui^emk»:  HtumYB^-^ArfM. 


loa 


a*. Hmmppi&Mi^  ^dummi^^  In  »  writ -^^ 
ai«piiriibvi<p«ii»^ 


VII  riftfifvi  10  stM  tHe^lM^tiire  "of  the  eftse, 

I  Duonf  wu  niett 

t.  €iHModb,  3  H. 


aid  ikeji$dgmMl;iot$lhii*€dfhiMow  was  Aett 
d.wittiooiCi 


V«lf»«cHiiMeHiNr  ih^'^MMiirrt  »  eMf  thM  m±L    A.^wu  not  called  on  for  uiteroBt» 

HorM  litf  liear  iof  the  matter  agun  till  the 
S2tid  of  September,  1840,  the  day  of  hie. 
faffaer'e  ftmeral.  His  £ither  had  not  intei^ 
fef«d  tvilh  the  descent  of  the  property,  and 
if.  had  at  that  tbne  become  possess^  of  the 
estate.  On  the  34th  of  September,  A,  entered 
into  an  agreement  to  sell  the  estate  to  B.,  and 
that  agreement  was  carried  into  execution  by  i 
conrreyance  on  the  foUowing  lOth  of  Octolier. 
The  bond,  aflreement,  and  conveyance,  were 
prepared  by  B,*u  attorney,  and  executed  at  his 
office.  A.  had  no  attorney.  Hie  estate  wns 
sold  considerably  under  its  value.  A>  after- . 
wards  filed  a  bill  alle^^ng  these  facts*  and 
praying  that  the  deed  of  conrevance  might  be 
set  aside  as  fraodnlent  and  void. 
HeU  that  the  bOl^  as  a  bill  charging  fraud* 


afiittsd.wil 
qfU4W. 

DVCttKS, 

^  JurisdictioH, 

sc«ikn0iA«frerAC  covnr. 

Troctor,'^  Registrar. — Svideuce^-^PraciUe^ 
— Tbe  54  Geo.  3,  c  68,  s.  S^  prohibits  a  proc* 
tor  froip  permittiog  or  suffering  /'  bis  name  to 
be  ra  any  manner  used  in  any  suit,  the  prose^ 
cQtion  or  defence  of  which  shall  apfiertaio  to 
the  o(6ce  of  a  proctor,  or  in  obtaiaing  piobiUes 
of  will,  letters  of  administratioi^  or  marriage 
?:ceiices  "  for  the  benefit  of  an^  other  person. 
The  lOth  section  enacts,  "  that  m  case  any  per* 
ion  shali^  in  his  own  name,  or  in  the  name  of 
any  other  person,  make,  do,  act,  exercise  or 
perform  any  act,  matter,  or  thing  whatsoever, 
in  any  way  appertaining  or  belo^gi^g  to  the 
office,  function^  or  practice  of  a  proctor,  for  or 
Ia  coosideration  of  any  gain,  fee,  or  reward,  or 
with  a  view  to  participate  in  the  benefit  to  be 
derired  from  the  omce,  functions,  or  practice 
of  a  proctor,  without  being  admitted  and  en* 
rolled,  he  shall  forfeit  50/." 

HiM,  that,  construing  these  two  sections 
together,  the  acts  intend^  ^y  the  latter  section 
to  be  prohibited  were  those  which  were  le^ly 
inddentto  the  office  of  a  proctor;  not  those 
which,  tfaoil|h  usDRUy  perfcrmed  by  bin,  were 
not  of  riffht  mcident  to  his  office* 

And,  merefore,  that  a  registrar  of  an  £c€le- 
liastical  CoiuV  vho^  in  cases  where  there  wae 
00  testamentary  eouiest,  had  prepared  the  do* 
cmnents,  and  done  the  acts  necessary,  for  ob« 
tajniog  letters  testamentary,  and  probates  of 
willa,  and  other  similar  matters,  baa  not  thsr^ 
by  labjccted  hi  mself  to  the  penijlty  imposed  by 
the  lOth  section. 

On  the  trid  of  an  action  broogbt  on  this 
SMote,  erkleDce  from  oeitain  ficclesiastieal 
Gsnrts  was  tendcied,  to  ahow  that  it  was  eas- 
tonnry  for  the  registrar  to  da  these  nets,  and 
toieoefre  £ees  ta  aoeoont  of  doing  them : 

IW|  that  snck  cnredenee  was  pvopsrly  ad- 
mitted.. Stepketumt  v.  HifffUuoHt  3  H.  of  I/. 

FHAUD. 
Mi  lif  €9taie, — HMt  and  improvidence. — 
¥^ f. —Pleading ^^-^ A' f  who  was  n  labouring 
oiso,  receiving  kbout'  9s.  a  week,  and  totally 
saedocated,  Mieving  hiaself  to  have  a  con- 
tmgent  interest  in  ,aa  eatate  in  fee  simple, 
ofiered,  in  February,  1838,  to  sell  his  interest 
toB.  B.  applied  to  liis  attorney's,  who  ad- 
vissdi  ^bbtr^ns'  i<c's<  Ifathsr  niight  tmc  nM  the 
oihal,.  A.  .iiad  no  saleable^  inieress;  8.  do- 
db^vthd  pqrcb«se;<'biic  «h(ii«iy"tftevw«rds 
Wiiiulut  to  'lend  iMmvy  toA^f  and  lent  dif- 
ttwaS'somi^'iMsanibiy  4A  4li»  wlioto  «yQOl. 
ii,\«|.\th0.JMh  isf-']fafv*'<ttls8i-  eHecMed  i 
«OMy  bond,  conditiodMl^ki  <tbb  ^lUiliy  of 


i^.{  tblse^ftt^'ihe  A^faOii'ot  207.,  in^  five 
^       "'    iritekriit,  bn'the  6th  of  November 


was  properly  dismissed. 

<2iuere,  whether  might  not  have  maintained 
a  bill  to  set  aside  the  conveyance  as  improvi- . 
dendy  made  and  hMtily  executed.    Carsoii  v. 
Belwortkg,  3  H.  of  L.  743. 

JUIIK^8TO€«  COMPAJfT. 

CmtHbut&ry.^Daie  of  hi$  /Sadt/iftf.— The 
name  of  a  person  who  had  purchased  shares  in 
a  Joiut-stoek  bank  wte,  after  the  stoppage  of 
that  bank,  placed  on  the  list  of  contriDutories, 
but  only  from  the  date  at  which  he  made  the 
purchase.  An  appeal  was  presented  by  the 
official  managers  against  this  qualification  of 
his  liability.  When  the  case  was  called  on, 
this  qualification  was,  by  agreement,  struck 
out,  and  the  order  of  the  Court  below  varied 
in  that  respect.  Henderson  v.  Saudersoag  Z 
H.  ofL.699. 

4VR18DICTiaif. 

Almatiom  9f  jmi  nf  dteres  amfwrihat  diree* 
UamsH^iappeaMftom.'^J.wa  an  annuitant 
on  an  estate  which  had  been  sold  to  B.,  snlject 
to  the  annuity  and  oUier  incumbrances.  X 
had  also  a  ehntge  on  the  pm«hase-money.  9* 
gave  noliee  to  put  an  end  to  the  annui^,  and 
then  fiM  a  bitt  to  have  it  declared  that  it  was 
at  an  end,  and  to  have  an  aocount  taken.  The 
Viee-ChanoeUor  dnreeted  the  Master  to  inqidre 
what  were  the  incumbrances,  and  dedared  the 
annuity  at  mi  end.  The  Lord  Chancellor  af- 
firmed this  decreeb  J.  appealed  against  the 
last  part  of  it  to  this  House,  and  the  decree  was. 
reversed ;  bnt  the  oause  went  on  to  Ivrther 
litigation  oik  the  other  point,  and  n  subsequent 
deoieo  vsm  made.  In  this  decree,  which  wae 
made  on  the  hearing  upon  further  dirsctions, 
the  Lord  Chanoellof  introduced  alteratkma  and 
additions  to  tbo  first.decree,  as  to  that  part  of 
it  which  had  not  been  the  subject  of  appeal. 

HM,  that  he  was  at  Uberty  to  do  so  $  for 
that  the  part  unippeakd  against  rsanained  an 
I>efbre,  and  wan  Jiot  vendsied  final  by  the  de- 
cision of  this  Ho^seiott  the  part.wlikh  was.tbe 
subject  of  the  appeal.  BtrcA  v.  Jhgg  3  U.  of 
•L.566.  --J ,.    ^  •:.    ^  >■' 


IQ4 


AMiasticalX)iffeaiAf,C^»es,:  Wmmo/Leir^t    Agfm^. 


RRAqriCK.  r, 

1.  CMktitafUma  of  pagmewi  o«  twie  tide  mid  of 
iiOtrmi  ra  the  olAcr.— The  Hoote  in  ditpotuig 
joi  a  ci»a  where  Iheie  were  to  he  cakalations  of 
.ptLYakfioU  on  one  side  and  of  interest  on  the 
.other,  laid  down  certain  principles,  and  de- 
liured  the  partiee  on  hoth  sides  to  furnish  an 
amad  statement  of  facts  as  to  the  sums  to 
iraich  these  principles  were  co  oe  applied.  The 
House  requued  ths  statement  of  sams  to  be 
delivered  in  before  the  minutes  <rf  the  order  of 
the  Housa  were  given  to  the  parties,  and  re- 
fofisd  to  hear  counsel  on  die  sabject  of  this 
atatoBent  and  of  the  miniites.  Btrck  v.  Jof, 
3  H.  of  L.  666.   . 


Case  cited  io  the  judement : 
9  Clark  &  F.  159. 


Morgan  t.  Eyans, 


2.  Applieatum  to  arfaawct  appeoL — An  ap- 
plication to  advance  an  appeal  from  hearinir 
must  be  made  to  the  Appeal  Committee^  and 
•not  to  the  House.  Birch  v.  Joy,  3  H.  of  L. 
567. 

3.  Reading  qf  the  opiniom  of  Judge  preaemt 
'at  hearing,  in  his  abeenee, — The  Lords  allowed 

the  opinion  of  a  learned  Judge,  who  had  been 
present  at  the  heartn^c  of  the  cause,  but  who 
.was  unable  to  attend  when  the  Judges'  ofnnlons 
were  delivered,  to  be  read  hy  one  of  hie 
brethren ;  but  it  was  expressly  declared  that 
this  could  not  be  done  as  a  matter  of  course. 
Stephenson  v.  Higginaon^  3  H.  of  L.  639* 

STATUTE. 

See  Cottf/rttc/ioH  of  Statute. 

TaUSTBC. 

Power  of  sale, — Conduct. — If  a  trustee  has  a 
power  or  a  trust  to  sell  property,  he  must  bond 
Jide  have  some  one  to  deal  with  in  the  sale  of 
it.    Lewis  y.  HiUmany  3  H.  of  L.  607. 

TRUSTBS   RKLIBF  ACT. 

1.  Praetice.-^FUing  dO/.— -Under  the  Act  10 
&  1 1  Vict.  c.  96,  it  is  entirely  a  matter  for  the 
iHscretion  of  the  Court  to  direct  a  bill  to  be 
filed,  if  such  a  mode  of  proceedtn^c  shall  appear 
to  be  necessary ;  but  the  Lord  Chancellor  has 
the  same  jurisdiction  upon  petition  as  upon  a 
bilL    Lewis  v.  HiUmam,  3  H.  of  L.  607. 

2,  Petition  for  pagment  qf  money  out  of 
Court,T-  CrosS'-petition. — Jamc^iefton. — On  a 
petition  presented  under  the  10  &  1 1  Vict.  c. 
96,  praying  for  the  psyment  out  of  Court  of 
money  then  in  Court,  and  on  cross-petition  in 
opposition  thereto,  the  Court  has  full  power  to 
declare  the  validity  or  ihvaliditjr  of  any  deed  on 
which  the  claim  to  that  money  is  vested. 

Qiuere,  whether  this  may  not  properly  be 
done  upon  petition  alone,  without  any  neoes* 
sity  for  filing  a  cross-petitiott.  :  - 
.  Su<;h  necessity,  if  it  exists,  may  be  dispensed 
with  by  consent.  Lewis  v.  Hillmms,  3  H.  of 
t.607. 

VMDOR  AMD  fVRCilASEB. 

IUnts\ — lafereff.— It  is  a  general  .mle  of 
equity,  that  if  i^  myhaser.  is .  ii^  jMsjijBBsiqn  of 


an  estate,  Tecciviag .the  fsaii,  he  is  Mkio 
pay  the  pucchase-oioiiey,  and  that  ihe.fSF 
chase-monev  being  retained  by  him  will  cssf 
interest  to  be  paid  by  him  to  the  ssUsc.  Aa 
agreement,  which  appeara  to  pwivent  ths  anpli* 
cation  of  this  role,  will  be  examined  in  a  Gattt 
of  Equity,  by  its  aid,  and  will  or  wflU  |Mt  1h 
enforced,  according  to  circumstances. 

B.,  in  March,  1812,  contracted  for  the  noN 
chase  of  an  estate  from  0.  for  90,0001.   The 
estate  was  very  much  encumbered,  and  C.  wu 
to  make  a  title  free  from  all  incumbrances,  ex- 
cept one  nAortgage  of  12,000/.    B.,  on  being 
put  into  possession  of  put  of  the  estates,  was 
to  pay  16,000{.  on  the  24th  of  June,  1812, 
**  and  a  further  snm  of  4,000/.  at  MichieliDii 
next,  on  C.  putting  B.  mto  the  actual  posses- 
sion  of  the  remainder,  free  from  all  mcom. 
brances,  except  the  mortgage  of  12,000/. ;  tbe 
further  sum    of  25,000/.    in    March,   1813; 
16,600/.  in  March,    1816;    and    16,500/.  in 
March,  1818.''    B.  was  to  grant  C.  a  mort- 
gaze  of  an  the  estates  for  securing  these  three 
sums  at  the  respective  times  aforesaid,  "  witk 
legal  interest  from  Michaehnas  next.**  Tlie 
20,000/.  thus  agreed  to  be  paid  in  two  sums 
within  the  first  year  not  having  been  paid  bf 
B.,  nor  any  of  the  incumbrances  cleared  oB 
by  C,  a  new  agreement  was  entered  into  in 
October,  1812.    B.  was  forthwith  to  advance 
10,000/.  to  pay  off  certain  incumbrances,  be 
was  to  be  let  into  immediate  possession,  to  be 
entitled  to  the  renU  and  profits  *'  from  Michael- 
mas last,"  and  to  be  at  liberty  to  cut  timber, 
&c.    The  eonvejrances  were  to  be  executed  u 
soon  as  existing  difficulties  could  be  removed, 
and  every  possible  exertion  was  to  be  made  to 
that  end.    It  was  further  agreed,  that  "the 
interest  of  the  remainder  of  the  purchase- 
money  shall  not  commence  till  Lady-day  next, 
in  case  the  tide  shall  be  perfected,  and  the 
conveyances  and  other  assurances  executed  at 
that  time,  and  if  not,  then  to  commence  od  the 
execution  of  such  assurances."     B.  was  let  inco 
possession,  but  the  business  was  not  completed. 
In  a  suit  by  B.  for  specific  performance,  an  sc> 
count  was  directed ;  and. 

Held,  1st,  that  under  the  clause  in  tbe 
second  agreement,  exempting  '*  the  remainder 
of  the  purchase-money"  from  the  payment  of 
interest,  the  sum  remaining  unpud  of  the 
30,000/.,  and  the  three  sums  constituting  tbe 
58,000/.,  must  be  taken  to  come  under  that 
description ;  2ndly,  that  the  exemption  of  a 
purchaser  in  possession  of  the  estate  from  lia- 
bility to  interest  on  the  purchase-money) 
though  permissible  if  tbe  agreement  had  been 
speedily  executed,  would  not  be  enforced  by 
any  Coiurt  of  Equity  where  that  state  of  things 
continued  for  many  years ;  and  Srdly,  that  tiis 
second  contract  must  be  taken  to  have  fbiied 
by  circumstances,  and  that  the  first  contnct 
must  be  decreed  to  be  executed  so  far  as  it  hid 
remained  unexecuted ;  and  the  House  ordered 
the  accounu  to  be  settled  on  these  principies« 
No  costs  were  given.  Btrf4  t.  Joy^  9  li.mU 
565,  .       ..      rv 
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DUTIES  ON  SUCCESSIONS. 


AKALTSIS   OF  THE   60VERNMKNT   BILL. 

The  House  of  Commons  has  been  occu- 
pied during  the  early  part,  aa  well  as  at  the 
dose  of  the  week,  in  discussing  the  new 
tax  proposed  by  the  Chancellor  of  the  Ex- 
chequer on  suceessiofu  to  property;  and  it 
is  not  improbable  that  the  debates  upon 
this,  and  the  supplementary  Bill,  announced 
by  the  right  honourable  gentleman,  for  tax- 
ing the  property  of  corporations,  will  extend 
over  the  whole  of  the  ensuing  week. 

£ren  if  it  did  not  exceed  the  limits  with- 
in which  we  have  usually  found  it  conveni- 
ent to  circumscribe  the  observations  arising 
upon  measures  of  this  nature,  we  should 
despair  of  being  able  to  add,  to  what  has 
already  been  said,  anything  of  importance, 
either  upon  the  principle  or  the  policy  of 
the  proposed  Bill.  It  happened,  however, 
that  many  persons,  well  acquainted  with 
the  subject,  and  favourably  disposed  to  the 
measure  announced  by  the  Chancellor  of 
the  Exchequer,  were  startled  with  the  prac- 
tical difficulties  it  presented,  and  doubted 
the  possibility  of  framing  any  legislative 
enactments  by  which  taxation  could  be  ap- 
pUed,  upon  ^ust  and  equitable  principles,  to 
the  complicated  rdationa  arising  out  of  real 
property.  The  experiment  has  now  been 
tried,  with  what  success  time  only  can  de- 
termine ?  It  cannot  reasonably  be  expected 
that  every  possible  case  has  in  the  first  in- 
stance been  anticipated  and  provided  for, 
uid  it  would  be  at  once  matter  of  surprise 
^r^ret,  if  the  Bill  should  pass  through 
Comnuttees  of  both  Houses  of  Parliament, 
without  some  amendment  being  suggested 
of  a  nature  to  be  accepted  on  Si  hands  as 
*p  improvement.  Still,  it  is  impossible  to 
2^  even  from  a  cursory  perusal  of  the 
Bin,  without  feeline  that  the  difficulties  of 
Vol.  xlvi.    No.  1,319. 


the  task  have  not  been  overlooked  by  the 
framers.  In  every  clause  the  hand  of  an 
accomplished  conveyancer  is  visible,  and 
whatever  its  defects  and  imperfections  may 
be,  regarding  it  as  a  legislative  measure,  it 
must  be  admitted  to  be  an  able  and  elabo- 
rate specimen  of  parliamentary  drafting. 
In  this  view  alone,  it  would  be  deserving 
of  the  attention  of  that  large  section  of  our 
readers  competent  to  fbrm  an  opinion  upon 
such  matters.  The  ''Succession  Duty 
Bin,"  however,  has  hieher  and  more  serious 
claims  upon  the  consideration  of  the  Legal 
Profession.  The  principle  it  embodies  has 
now  been  affirmed,  by  a  decisive  majority  of 
that  brandi  of  the  Legislature  supposed  to 
be  peculiarly  concerned  in  the  imposition 
of  taxes,  and  it  is  impossible  not  to  per- 
ceive, that  whatever  modifications  may  be 
introduced  in  the  measure,  its  operation 
cannot  fail  to  involve  the  creation  of  new 
and  weighty  responsibilities,  the  nature  and 
extent  of  whidi  it  may  not  be  easy  at  this 
moment  to  realise,  but  which  the  members 
of  the  Profession  must  be  prepared  immedi- 
ately to  meet. 

As  the  Bill  is  at  present  framed,  it  is 
proposed  to  enact,  that  it  "  shall  be  taken 
to  have  come  into  operation  on  the  i9th 
day  of  May,  1853,"  so  that  at  the  moment 
it  obtains  the  Royal  Assent  it  will  already 
affect  retrospectively  a  vast  variety  of  trans- 
actions falling  within  its, scope,  and  the 
"  successors  "  to  property  under  the  Act 
will  require  the  prompt  and  enerffctic  as* 
sistance  of  their  solicitors.  No  apology  can 
be  necessary,  therefore,  for  directing  the 
attention  of  our  readers,  somewhat  m  de- 
tail, to  the  precise  object  of  the  Bill,  and 
the  provisions  by  which  that  object  is  in- 
tended to  be  carried  out. 

The  duties  proposed  to  be  levied,  and 
which  are  to  be  placed  uodev  the  maiiMe- 
ment  of  the  Commissioners  of  Inland  Be- 
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Duties  on  Suceessunw-AnaiyM  (if  the  Governmini  BU!. 


Tenue,  are  to  be  payable  upon  every  sueces- 
sum  to  *'real  property,"  which  term  is 
meant  to  denote  all  leasehold  as  well  as 
freehold,  copyhold,  customary,  and  other 
liereditaments,  whether  corporeal  or  incor- 
poreal, in  Great  Britain  and  Ireland. 

What  devolutions  and  dispositions  of 
property  shall  confer  successions  is  defined 
and  prescribed  by  a  section,  the  importance 
of  which  renders  its  publication,  without 
abridgment,  essential  to  the  correct  under- 
standing of  that  to  which  it  may  be  justly 
X4ed  as  the  key.  It  is  in  the  words 
nng : — 

**  Every  past  or  future  disposition  of  pro- 
perty, by  reason  whereof,  upon  the  death  of 


served  on  the  person  in  whose  favour  such  db> 
position  is  made ;  s.  6. 

Any  disposition  to  toke  effect  at  a  peiiod 
depending  on  death,  to  be  deemed  to  confer  a 
succession,  and  any  disposition  purporting  to 
take  effect  under  such  circumstances  as  not  to 
confer  a  succession,  but  coupled  with  some 
secret  trust  or  arrangement  by  which  the  be- 
neficial ownership  sh&  in  fact  devolve  to  any 
person  on  death,  to  be  deemed  a  succession : 
and  any  disposition  declared  by  a  Court  of 
competent  jurisdiction  to  have  been  friudu* 
lently  made  for  evading  the  duty  imposed  by 
the  Act,  to  be  declared  by  such  Court  a  suc- 
cession conferred  at  such  time  and  to  such 
extent  as  such  Court  shall  think  just ;  s.  7* 

The  comprehensive  description  of  the 
various  successions  to  be  charged  with  duty 


any  person  after  the  time  appointed  for  the ;  contained  in  the  above  clauses,  is  followed 
commencement  of  this  Act,  any  other  person  1  ^y  ^n  enumeration  of  the  duties  to  be 
is  or  shall  become  entitled  to  any  beccficial  in-  jg^j^^  ^^^  p^j  j  j^  respect  of  every  sneh 
t^est  in  any  property   either  immediately  or  ^^^ssion.     The  following  is  the  proposed 

after  any  mtcrval,   either    certamly  or  con-     ^  ^ ®  '^    '^ 

ttngently,  and  either  originally  or  by  way  of  i  ^*^**^  • 

substitutive  limitation,  and  every  devolution  |     "  Where  the  successor  shall  be  the  lineal 

by  descent,  reverter,  or  act  of  law  of  any  be-  i  issue  or  lineal  ancestor  of  the  predecessor,  a 

neficial  interest  in  real  property,  either  in  pos- 1  duty  at  the  rate  of  one  pound  per  centum  upoD 

session  or  expectancy  upon  the  death  of  any  <  such  value : — 

person  dying  after  the  time  appointed  for  the  j     "  Where  the  successor  shall  be  a  brother  or 

commencement  of  this  Act  to  any  other  person,  sister,  or  a  descendant  of  a  brother  or  sister  of 

^udl  be  deemed  to  confer  on  the  person  en-  the  predecessor ;  a  duty  at  the  rate  of  ikrH 

titled  by  reason  of  any  such  disposition  or  de- ,  pounds  per  centum  upon  such  value : — 

Tolution  a  *  succession ;'  and  the  terra  *  sue-       "  Where  the  successor  shall  be  a  brother  or 

cessor '  shall  denote  the  person  so  entitled ; '  sister  of  the  father  or  mother,  or  a  descendant 

and  the  term  *  predecessor'  shall  denote  the  |  of  a  brother  or  sister  of  the  father  or  mother  of 

settlor,  testator,  obligor,  ancestor,  or  other  per- ,  the  predecessor,  a  duty  at  the  rate  of  Jive  pounds 

son  from  whom  the  interest  of  the  successor  is  per  centum  upon  eucn  value : — 

or  shall  be  derived ;"  sect.  2.  '     "  Where  the  successor  shall  be  a  brother  or 

-_,,  .-       ,  1  .  1      1    ,1   sister  of  the  ^grandfather  or  grandmother,  or t 

The  specific  circumstances  which  shall  descendant  of  the  brother  or  sister  of  the  grand- 
**  confer  successions,"  within  the  meaning  j  father  or  grandmother  of  the  predecessor,  a 
of  the  Act,  are  defined  by  several  successive  duty  at  the  rate  of  six  per  centum  upwi  such 
clauses  extending  its  operation,  and  which  '  value : — 

may  be  thus  summarily  described ;—  ,  "Where  the  successor  shall  be  in  any  other 

•"  I  degree  of  collateral  consangumity  to  the  preoc- 

Joint-tenants  taking  any  beneficial  interest  cessor  than  is  hereinbefore  described,  or  sbdl 
in  property  accruinj?  by  survivorship,  to  be  be  a  stranger  in  blood  to  him,  a  duty  at  we 
deemed  successors;  and  to  pay  the  dutv  in  I  rate  of  ten  pounds  per  centum  upon  sucd 
proportion  to  their  respective  interests  c  the .  value ;'    s.  9. 
succession ;  s.  3.  The  grant  of  duties  is  followed  by  • 

Any  person  having  a  power  of  appointment  |  number  of  directory  provisions  indicating 
ov«r  property  exerciseable  for  his  own  benefit,  ^j^  principle  upon  which  dutv  is  to  be 
and  makmg  such  appointment,  to  be  deemed  i  _i___ilj  zJ^^^^zLa^^  «*«^«  -«j  "^.i*;^)!  m»v 


appointment, 
entitled,  at  the  time  of  exercising  such  power, 
So  the  property  or  interest  appointed  ae  a  suc- 
cession ;  s.  4. 

The  increase  of  benefit  accruing  to  any 
person,  upon  the  extinction  or  determination 
of  any  charge,  estate,  or  interest,  determinable 
upon  the  death  of  any  other  person,  to  be 
deemed  a  succession  accruing  to  the  person  or 
persons  entitled  beneficially  in  possession  of 
the  property ;  s.  5. 

Any  disposition  of  nroperty  accompanied 
by  the  reservation  of  a  nenefit  to  the  grantor, 
to  confer,  at  the  determination  of  such  benefit 


a  soceession^  equal  in  value  to  the  benefit  re- ja  disposition  made  by  himself,  and  is,  st  tbe 


charged  in  particular  cases,  and  which  msy 
be  thus  described  : — 

""^feere  any  person  chargeable  with  succes- 
sion 01  I'gacy  duty,  or  in  respect  of  the  per- 
sonal estate  of  any  person  dying  after  the  com* 
mencement  of  this  Act,  in  uiarned  to  any  per- 
son of  nearer  consan^umity  to  the  predecessor, 
testator,  or  deceased,  then  the  person  takinjf 
the  succession,  legacy,  or  personal  esute,  shall 
pay  the  same  duty  only,  as  his  or  her  wife  ^ 
hubband,  would  be  diarj^eahle  with,  if  he  or 
she  had  taken  the  same ;  s.  1 0. 

Where  any  person  takes  a  f  ucfc^6ion  under 
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date  of  rach  dispocitioo^  entitled  to  the  pro- 
perty compmed  in  the  succeseion  expectantly 
on  the  death  of  a  person  dying  after  the  com- 
mencement  of  the  Act,  the  same  rate  of  succes- 
sion doty  shall  be  chargeable  as  if  no  such 
disposition  had  been  made ;  s.  11. 

**  Where  the  interest  in  personal  property 
shall  be  transmitted  before  possession  by  reason 
of  dealhj  one  duty  only  shall  be  paid  in  respect 
of  such  interest,  and  shall  be  due  from  the 
successor  first  entitled  thereto  in  possession^ 
hot  such  duty  shall  be  at  the  highest  rate  pay- 
able by  any  one  successor  subject  to  duty; 

8.12. 

"  Where  any  reversionary  property  expect- 
pat  on  death  shall  Y>e  vested  by  alienation  or 
other  derivative  title,  the  person  in  whom  such 
property  is  vested  shall  be  charf^eable  with 
daty  at  the  same  time  and  rate  as  the  person 
originally  entitled ;  and  when  any  succession 
shall,  before  the  successor  becomes  entitled  in 
possession,  have  become  vested  by  alienation 
or  by  any  title  not  conferring  a  new  succession, 
the  person  in  whom  such  property  shall  be  so 
vested  shall  be  chargeable,  in  reopect  thereof, 
at  the  same  time  and  rate  as  such  successor 
would  have  been  if  there  had  been  no  aliena- 
tion or  derivative  title  created ;  s.  13. 

"  Property  subject  to  trusts  for  charitable  or 
public  purposes,  under  a  disposition  which,  if 
made  in  favour  of  an  individual,  would  confer 
on  him  a  succession,  to  be  liable,  when  the 
property  becomes  subject  to  the  trusts,  to  a 
duty  of  10/.  per  cent,  on  the  principal  value, 
the  amount  of  which  duty  the  trustee  is  em- 
powered to  raise  upon  the  security  of  the  pro- 
perty, at  interest ;''  s.  14. 

The  exemptions  from  duty  provided  by 
the  Bill  are  not  numerous,  but  it  is  pos- 
sible that  attempts  will  be  made  in  Com- 
mittee to  increase  the  number.  These  al- 
ready contained  in  the  Bill  are  as  follow : — 


case  of  an  annuity,  when  the  duty  is  to  be  paid 
by  instalments;"  8.  18. 

The  following  clause,  declaring  the  in* 
terest  of  a  successor  in  real  property  to  be 
considered  as  an  annuity,  is  of  more  than 
ordinary  importance,  and  has  been  the  sub- 
ject of  much  observation  in  the  House  of 
Commons ;  it  is  therefore  printed  in  extenso*^ 

"The  interest  of  every  successor  except  as 
herein  provided,  in  real  property,  shall  be  con- 
sidered to  be  of  the  value  of  an  annuity,  equal 
to  the  annual  value  of  such  property,  alter 
making  such  allowances  as  are  hereinafter  di- 
rected, and  payable  from  the  date  of  his  be- 
coming entitled  thereto  in  possession,  during 
the  residue  of  his  life,  or  for  any  less  period 
during  which  he  shall  be  entitled  thereto ;  ukd 
eveiy  such  annuity  for  the  purposes  of  this  Act 
shall  be  valued  according  to  the  tables  in  the 
Schedule  annexed  to  this  Act ;  and  the  duty 
chargeable  thereon  shall  be  paid  by  eight  equal 
half-yearly  instalments,  the  first  of  such  in- 
stalmenU  to  be  paid  at  the  expiration  of  12 
months  next  after  the  successor  shall  have 
become  entitled  in  possession  to  the  real  pro- 
perty in  respect  whereof  the  same  shall  be  pay- 
able, and  the  seven  following  instalments  v 
half-yearly  intervals  of  six  months,  each  to  be 
computed  from  the  dav  on  which  the  first  n- 
Btalment  shall  have  become  due:   Provided 
that  if  the  successor  shall  die  before  all  such 
instalments  shall  have  become  due,  then  any 
instalments  not  due  at  his  decease  shall  oesae 
to  be  payable,  except  in  the  case  of  a  successor 
whose  interest  shall  not  have  been  determined 
by  his  dea^,  and  who  shall  have  beeii  compe- 
tent to  dispose  of  the  same  interest,  in  whidi 
case  the  instalments  unpaid  at  his  death  shall 
be  a  continuing  charge  on  such  interest  in  ex- 
oneration of  his  other  property,  and  shall  be 
payable  by  the  owner  for  the  time  being  of 
such  interest;"  s.  19. 


**The  title  of  the  assured,  under  a  policy  on 
his  own  life,  to  receive  from  the  assurers  the 
moneys  due  in  respect  of  such  polic)r,  not  to  be 
deemed  a  snccession^  but  any  disposition  of  the 
same  moneys  or  any  portion  thereof  may  create 
a  succession;  s.  15. 

"No  duty  is  to  be  payable  upon  any  suc- 
cession of  less  value  than  20/.,  or  upon  moneys 
applied  to  payment  of  duty  on  a  succession,  or 
oj  any  person  in  respect  of  a  succession  who 
would  l^  exempt  in  respect  thereof,  under  the 
Legacy  Duty  Act,  and  no  person  charged  under 
the  L^cy  Acts  to  be  charged  under  this 
A<^  in  respect  of  the  same  acquisition  of  the 
nme  property ;  s.  16. 

"Leasehold  estates  not  to  be  charged  with 
legacy  duty  as  personal  estate ;  s.  17- 

''Duties  to  be  paid  on  the  successor  becom- 
ing entitled  in  succession,  but  in  the  case  of 
outstanding  interests,  the  duty  in  respect  of  the 
ipcreaied  value  accruing  upon  the  determina- 
^on  of  such  interest  to  be  then  paid,  if  not 
previously  pud  or  compounded  for ;  except  in 


By  subsequent  clauses,  rules  are  laid 
down  for  estimating  the  annual  value  upon 
lands,  houses,  and  other  property  not  of  a 
fluctuating  character,  as  well  as  for  valuing 
timber,  manors,  mines,  and  other  property 
of  tL  fluctuating  yearly  value.  The  interest 
in  any  advowson  disposed  of  for  money,  or 
money's  worth,  is  to  be  chargeable  with 
duty,  and  parties  entitled  to  property  sub- 
ject to  beneficial  leases,  are  to  pay  duty 
upon  fines  received  for  the  renewal  of  such, 
leases.  Corporations  and  companies  taking 
real  estates  are  to  be  assessed  upon  the 


principal  value  of  the  property,  to  pay  by 
instalments,  and  have  power  to  raise  the 
amount  of  duty  upon  the  security  of  the 
property ;  whilst  a  deduction  is  to  be  made 
to  the  successor  of  a  copyhold  estate  for 
fines  paid  by  him.  Real  property,  directed 
to  be  sold,  IS  to  be  charged  as  personalty, 
and  directions  are  given  for  charging  per» 

H   2 
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flOnal  property  to  be  infested  in  red  pro- 
perty. 

The  duty  is  declared  to  be  a  Jirst  charge 
on  the  interest  of  the  successor,  and  besides 
the  successor,  every  trustee,  guardian,  or 
husband,  in  whom  any  property,  or  the 
management  of  any  property,  subject  to 
duty,  shall  be  vested,  is  to  be  accountable 
for  the  duty*  Notice  of  the  succession  is 
to  be  given  to  the  Commissioners,  and  a 
return  of  the  property  made  to  them,  under 
heavy  penalties,  and  if  an  accountable  party 
makes  default  in  returning  any  account  re- 
quired, a  writ  may  issue,  from  the  Court  of 
ihcchequer,  commanding  the  delivery  of 
such  account.  The  Commissioners  are  also 
to  be  empowered  to  enforce  returns  from 
exectitors  and  administrators,  to  compel 
production  of  books  and  documents,  and  to 
mspect  public  books  without  payment  of 
any  fee  ;  but  the  information  thus  acquired 
is  to  be  deemed  confidential.  Persons 
making  &lse  statements  to  the  Commis- 
aioaers,  in  relation  to  any  acconnt  or  esti- 
mate, are  to  be  Kable  as  if  guilty  of  peijury. 

On  the  other  hand,  every  accountable 
party  dissatisfied  with  the  assessment  of 
the  Commissioners,  upon  giving  notice  of 
intention  of  appeal,  and  a  statement  of  the 
grounds  of  such  appeal,  may  appeal  to  the 
Court  of  Exchequer,  in  England,  Scotland, 
or  Ireland,  according  to  the  appellant's  place 
of  residence,  and  the  Court  or  a  Judge  may 
hear  the  appeal,  or  refer  it  to  any  officer  of 
the  Court,  or  other  person.  And  it  is 
fhrther  proposed  to  provide,  for  the  pro- 
tection of  bond  fide  purchasers,  that  a  cer- 
tificate of  payment  of  duty  ahaU  be  granted 
by  the  Commissioners  to  the  persons  inter- 
ested, and  that  a  receipt  and  eertificate, 
purporting  to  be  in  discharge  of  the  whole 
duty,  shall  exonerate  a  bond  fide  purchaser 
for  valuable  consideration  and  without  no- 
tice, notwithstanding  any  insufficiency  of 
assessment ;  but  no  discharge  given  by  a 
successor  to  a  trustee  from  whom  duty  is 
due,  shall  be  given  in  evidence  in  exonera- 
tion of  such  trustee.  It  is  also  provided, 
that  when  suits  are  depending  for  the  ad- 
ministration of  property,  the  Court  shall 
provide,  out  of  the  property  under  its  man- 
agement, for  the  payment  of  the  duty. 

Our  readers  are  now  in  possession  of  an 
outline  of  the  Bill,  and  are  enabled  to  judge 
of  the  scope  and  effect  of  its  most  important 
provisions.  Whether  we  regard  the  novelty 
of  the  attempt*  the  magnitude  of  the  in- 
terests concerned,  or  the  machinery  by 
which  it  is  proposed  to  assess  and  collect 
the  new  duty,  it  may  be  safely  asserted. 


fJiai:  m  fiscal  meaaore  of  equal  importaaoi^ 
has  lately  been  anbmitted  to  theeoasida' 
ction  of  Parliament. 

The  disonssioiiB  anticipated  vaoa  tk 
future  stages  of  the  BiU,  will  afford  a  man 
convenient  opportnnity  for  commentaiyupon 
the  effect  of  specific  provisions,  in  respect 
of  whidi  we  hope  to  derive  a  large  amoimt 
of  information  and  assistance  from  the  sug- 
gestions of  our  professional  correspondonti. 


COMMON  LAW  COMMISSION. 

DISCOTERY  OF   DOCUMSNTS   AT»B    PACTS. 

Continuing  our  extracts  from  the 
Second  Report  of  the  Common  Law  Com* 
missioners,  it  will  be  perceived  that  we 
have  at  length  arrived  at  what  many  con- 
sider the  most  important  branch  of  Ae 
subject, — the  proposed  extension  of  the 
Common  Law  system.  The  Commissioners 
distinctly  intimate  their  opinion,  that,  even 
within  the  scope  of  their  own  jurisdiction, 
the  powers  and  machinery  of  the  Courts  flf 
Common  Law  are  inadequate,  and  that 
some  of  the  means  of  arriving  at  troth, 
heretofore  exclusively  employed  byConrts 
of  Equity,  might  be  advantageously  adopted 
by  Courts  of  Law. 

A  summary  mode  is  suggested  of  obtain- 
ing a  dueavertf  of  doeumentg  in  the  know- 
ledge, possession,  or  power  of  the  advesM 
party,  by  a  Judge's  order  founded  upon  the 
affidavit  of  the  applicant.  The  order  is  to 
call  upon  the  party  to  whom  ft  is  addressed 
to  answer  on  affidavit  what  documents  are 
in  his  possession  or  power,  or  what  he 
knows  as  to  their  custody,  and  if  he  olh 
jects  to  the  production  of  such  as  are  in  his 
power.  The  discovery  of  facts,  it  is  sug- 
gested, may  be  advantageously  provided  for 
by  delivering  to  the  adverse  party  written 
questions  on  the  subjects  on  which  dis- 
covery is  required,  and  compelling  a  written 
answer  upon  oath  within  a  prescribed 
period.  In  case  of  an  insufficient  answer 
to  the  written  questions,  or  in  i«iy  ease  in 
which  it  appears  essential  to  justice,  it  is 
proposed  to  mvest  a  Judge  with  discretion 
to  order  an  oral  examination  of  either  party, 
either  before  a  Judge  or  a  Piaster  of  the 
Court. 

The  Commissioners  ako  recommend  such 
an  alteration  m  the  law  as  will  «How  the 
Courts  to  grant  an  inspection,  not  only  by 
the  jury,  but  5y  parties  and  witnesses,  in 
cases  where  the  quality  or  construction  of 
machinery,  or  the  condition,  identity,  or 
value  of  goods  is  in  dispute ;  and,  as  our 
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j  readers  are  already  informed,  they  suggest 
that  a  pineess  aioular  to  that  o(  foreign  at- 

I  taehment  ahoald  be  available  to  jadgment 
creditors,  so  as  to  enable  them  to  attach  the 
debts  and  moneys  of  their  debtors  in  the 
hands  of  third  persons. 

In  our  next  Number,  we  propose  to  com- 
mence the  publication  of  that  branch  of  the 
report  treating  of  the  creation  of  additional 
retnedies. 


"  Discovery,  —  It  Uius  appears  that  the 
Courts  of  Law  have  power  to  compel  inspec- 
tion of  documents,  but  that  these  Courts 
posseaa  no  means  of  compelling  a  discovery 
whether  the  documents  sought  tor  are  in  the 
possession  or  power  of  the  opposite  party. 
As  to  facts  within  the  knowledge  of  an  adverae 
party,  the  Courts  of  Law  possess  no  power  of 
compeliin^  diBcovery,  except,  indeed,  that,  by 
the  recent  change  in  the  law,  each  party  may 
be  called  as  a  witness  by  his  opponent ;  but  it 
is  obvious  that  this  course  will  only  be  resorted 
to  in  the  most  desperate  emergency.  It  cannot 
reasonably  be  expected  that  a  party  ignorant  of 
what  his  adversary  may  be  prepared  to  swear, 
shall  put  so  adverse  and  interested  a  witness 
into  the  box,  without  having  iiad  any  oppor- 
timity  of  previous  interrogation.  For  the  pur- 
pose of  discovery,  previous  to  the  trial,  whether 
of  iaets  or  of  documents,  the  party  desiring  it 
has  now  no  alternative  but  to  resort  to  a  Court 
of  Equity.  We  have  no  hesitation  in  saying 
that  this  is  altogether  wron^.  We  assert  as 
an  indisputable  proposition,  that  every  Court 
might  to  possess  within  itself  the  means  of  ad- 
ministering complete  justice  within  the  scope 
of  its  jurisdiction.  The  necessity  of  resorting 
to  a  Court  of  Equity  for  discovery  involves 
fresh  process,  much  delay,  and  additional  ex- 
pense; the  greater  part  of  which  might  be 
avoided  by  causing  the  necessary  proceedingp 
to  be  bad  in  the  Court  in  which  the  suit  is 
already  pending.  It  is  true  the  Courts  of  Law 
do  not  at  present  possess  any  machinery  ana- 
logous to  that  of  a  bill  of  discovery.  But  we 
tlunk  it  would  be  an  additional  advantage  to 
get  rid  of  so  cumbrous  and  expensive  a  mode 
of  proceeding ;  and  we  see  no  difficulty  in  de- 
vising a  simple  bat  eflicacions  mode  of  zrttain- 
ing  the  end  desired. 

"  Diseoverff  qf  documents, — Where  the  db- 
coveiy  sought  is  limited  to  documents,  there 
will  be  no  necessity  for  any  more  formal 
vroceediog  than  an  application  to  a  Judge, 
iotinded  on  the  affidavit  of  the  party  applying 
of  his  belief  that  the  docameut  desired  is  in 
the  custody  of  the  opposite  partv,  or  that  he 
Ittows  in  whose  oaatody  it  is,  ana  that  it  is  in 
his  power  to  produoe  it;  whereupon  an  order 
nay  be  asade  by  the  Judge  that  the  party 
sgauMt  whom  the  order  is  made,  shall  answer 
on  affidavit  stating  what  documents  are  in  his 
possession  or  power,  or  what  he  knows  as  to 
the  custody  they  are  in^  and  whether  he  ob- 


jects (and  if  so,  on  what  grounds),  to  the  pro- 
duction of  such  as  are  in  his  power ;  upon 
which,  if  necessary,  the  Judge  may  make  such 
further  order  as  may  be  just. 

"  Discovery  of  facts, — ^We  by  no  means, 
however,  confine  our  recommendation  of  con- 
ferring power  of  discovery  on  the  Common 
Law  Courts  to  doctraaentary  matter  alone,  but 
include  in  it  the  examination  of  the  (mrtics 
upon  all  matters  relating  to  the  questions  in 
dispute. 

"lliis  opportunity  for  examination  prior  to 

to  the  trial  will  be  useful,  not  only  for  the 

purpose  of  discovering  facts  exclusively  in  the 

knowledge  of  the  opposite  party,  but  as  the 

means  of  sparing  the  trouble  and  expense  of 

producing  evidence  of  facts  which  he  may  be 

;  prepared  to  admit ;  while,  on  the  other  hand, 

j  it  will  tend  to  make  more  clearly  manifest  the 

I  matters  which  are  alone  in  contest  between  the 

parties. 

**  In  some  cases,  such  a  preliminary  dis- 
covery may  even  altogether  obviate  the  neces- 
sity of  any  trial,  by  compelling  the  one  party 
or  the  other  to  admit  facts  decisive  of  the  case 
upon  the  merits,  so  as  to  show  that  proceeding 
to  trial  would  be  a  mere  abuse  of  the  forms  o{ 
justice.      A  power  of  preliminary  discovery 
would  likewise  tend  to  expose  the  motives  of 
groundless  actions  brought  for  vexation,  and 
of  unfounded  defences  set  up  and  persisted  m 
for  delay.     It  would,  moreover,  have  a  most 
wholesome  effect  in  preventing  false  })leas  from 
j  being  put  on  the  record ;  for  as  soon  as  the 
examination  of  the  party  had  made  manifest 
I  the  falsehood  of  the  plea,  a  Judge  might  l)e 
I  applied  to  to  disallow  the  pleading,  at  the  ex- 
I  pense  of  the  party  pleading  it.     If  the  very  ex- 
I  istence  of  such  a  power  had  not  the  effect  of 
i  preventing  the  necessity    of  its    exercise,  it 
I  would  at  least  aid  the  Court  in  extirpating  fri- 
,  volous  and  improper  litigation. 

i  ••  Written  taterrDM^ories,— We  propose  that 
either  parly  in  a  cause  aliall  be  at  liberty  to 
j  deliver  to  the  opposite  party,  ])rovidcd  such 
I  ))arty  would  be  liable  to  be  called  as  a  witness, 
j  or  hia  attorney,  written  questions  on  the  sub- 
jects on  which  discovery  is  sought ;  and  to  re- 
quire such  party,  within  a  time  to  be  fixed,  to 
I  answer  the  questions  in  writing  upon  oath, 
I  sworn  and  filed  in  the  same  manner  aad  under 
i  the  same  sanction,  in  can  of  falsehood,  as  an 
'  affidavit ;  and  that  the  party  omitting  to  an- 
I  swer  within  the  prescribed  time  shall  be  sub- 
!  ject  to  the  consequences  of  a  contempt  of  the 
'Court. 

I  *'  Oral  discovery, -^But  we  by  no  means  pro- 
pose to  confine  the  power  of  interrogating  such 
adverse  party  to  the  written  questions  above 
referred  to.  We  think  that  in  many  cases  an 
opportunity  should  be  afforded  for  oral  exami- 
nation. At  the  same  ume,  care  must  be  taken 
that  the  power  of  personal  examination  be  not 
abused  by  being  made  a  means  of  vexation  and 
oppression,  when  used  agamst  weak  or  timid 
peraoBS.    We  propose,  therefore,  not  to  leave 
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it  at  tbe  option  of  a  party  to  demand  an  oral 
examination,  but  to  give  the  Court,  or  a  Judge, 
discretion,  on  the  application  of  either  party, 
in  case  of  an  insufficient  answer  to  the  written 
questions  before  referred  to,  or  in  any  other 
case  in  which  it  may  be  made  to  appear  essen- 
tial to  justice,  to  direct  an  oral  examination  of 
the  other  party  before  either  a  Judge  or  a 
Master  of  uie  Court;  or,  if  it  shall  be  deemed 
expedient,  in  a  country  cause,  before  the  Judge 
of  any  County  Court,  to  whom  it  may  be 
thought  most  convenient  to  refer  such  exami- 
nation. Each  party,  when  under  examination, 
should  be  confined  to  answering  the  questions 
propounded  by  his  adversary,  with  such  ex- 
planations as  are  necessary  to  prevent  a  cate- 
gorical answer  from  being  the  means  of  mis- 
leading; and  it  should  be  optional  with  the 
party  interrogating  to  use  the  answer  or  not, 
as  he  may  now  do  with  regard  to  the  answers 
given  on  a  bill  of  discovery. 

'*  Inspection  of  premises  and  chattels,  ^There 
remains  to  be  considered,  as  connected  with 
this  subject,  another  defect  in  the  procedure  of 
the  Courts  of  Common  Law,  viz.,  the  want  of 
adequate  means  whereby  a  party  may  procure 
for  the  jury  or  for  himself  or  his  witnesses  an 
inspection,  nrevious  to  the  trial,  of  premises  or 
chattels  in  tne  possession  or  under  the  control 
of  his  opponent. 

"  Inspection  by  jury.— As  to  inspection  by 
the  jury,  the  23rd  section  of  the  Jury  Act,  6 
Geo.  4,  c.  50,  allows  a  rule  for  a  view  by  the 
jury,  but  confines  the  view  to  'the  place  in 
question.'  The  construction  which  has  been 
put  upon  this  Act  is,  that  it  only  applies  to 
cases  of  a  local  nature.  In  an  action  brought 
to  recover  the  value  of  work  done  to  the  de- 
fendant's house,  the  defence  being  the  bad 
quality  of  the  work,  a  role  for  a  view  of  the 
house  was  set  aside,  yet  it  is  obvious  that  the 
inspection  b^  the  inrors  of  the  work  in  such  a 
case  would  either  nave  materially  assisted  their 
judgment  on  the  issue  raised,  or  have  enabled 
them  to  understand  and  apply  the  evidence  more 
readily  than  if  thev  had  not  seen  the  premises. 
And  numerous  other  cases  might  be  adduced 
in  which  an  inspection  would  be  of  great  ad- 
vantage, as  when  the  ouality  or  construction  of 
machinery,  or  the  conaition  or  value  or  identity 
of  goods,  is  in  dispute. 

"  Inspection  by  parties  and  witnesses, — In- 
spection by  parties  and  their  witnesses  is  in 
many  cases  requisite,  in  order  to  do  equal  jus- 
tice. The  party  in  whose  possession  the  ob- 
ject sought  to  be  inspected  is,  has  opportunities 
of  showing  it  to  any  persons,  and  selecting 
such  only  as  are  favourable  to  his  own  views ; 
other  evidence  equally  important  may  be  ex- 
cluded altogether,  if  the  opposite  party  is  de- 
barred from  obtaining  inspection. 

"  We  therefore  recommend  that  either  party 
may  be  at  liberty  to  apply  to  a  Court  or  Judge 
for  an  order  for  the  inspection  by  the  jury,  or 
by  himself  or  his  witnesses,  of  any  premises  or 


chattels  the  inspection  of  which  may  be  ma- 
terial  to  determine  the  question  in  dispnte. 

"  An  additional  reason  for  adopting  this  re- 
commendation is,  that  the  controversy  between 
the  parties  might  be  decided  by  the  inspection. 
If  the  persons  inspecting  did  not  entertsm  aa 
opinion  favourable  to  the  party  on  whose  be- 
half they  were  called,  further  fitigation  would 
be  felt  to  be  useless,  and  the  action  might  be 
settled  without  further  expense. 

*'  The  principle  of  this  recommendation  is 
recognized  by  the  Statute  15  &  16  Vict.  c.  83,        i 
8.  42,  under  which  either  party  may,  in  actioiu        V 
for  the  infringement  of  patents,  obtain  such  an 
order  for  an  inspection  as  a  Judge  may  think 
fit, 

"  In  some  few  cases,  Courts  of  Equity,  it  ia 
true,  exercise  a  power  of  ordering  a  view ;  but 
even  their  jurisaiction  is  in  this  respect  limited, 
and,  as  we  have  already  shown,  suitors  in  the 
Courts  of  Common  Law  ought  not  to  be  driven 
to  Courts  of  Equity  for  complete  redress. 

"  Extension  of  powers  of  execution, — ^Whilat 
upon  the  subject  of  impro\ing  and  enlarging  ^ 
the  existing  procedure,  we  may  suggest,  that  | 
the  remedies  of  creditors  against  the  property  i 
of  their  debtors  might  be  made  more  extensive 
by  enabling  a  creditor  after  judgment  to  attach 
debts  and  moneys  of  his  debtor  in  the  hands  of 
third  persons,  and  so  obtain  satisfaction  of  lua 
judgment.  We  are  not  aware  of  any  process, 
either  in  the  Superior  Courts  of  Law  or  Equity, 
in  suits  between  subject  and  subject,  by  which 
this  can  directly  be  done,  though  the  course  of  ^ 
proceeding  under  writs  of  execution  at  the  suit 
of  the  Crown,  and  by  way  of  foreign  attach- 
ment in  the  Mayor's  Court  of  London  and 
some  other  cities,  as  well  as  in  the  Courts  of 
many  foreign  countries,  shows  that  such  a 
remedy  wodd  be  practicable  and  useful.  The 
12th  section  of  the  Statute  1  &  2  Vict.  c.  110, 
for  extending  the  remedies  of  creditors  against 
the  property  of  their  debtors,  has  proved  of 
but  limited  use  in  practice,  by  reason  of  its 
only  applying  to  specific  coin  or  bank  notes  of 
the  debtor  which  can  be  taken  without  an 
assault  upon  him,  and  debts  secured  by 
cheques,  bills  of  exchange,  promissory  notes, 
bonds,  specialties,  and  securities  for  money, 
which  the  debtor  can  easily  secrete,  and  the 
amount  of  which,  according  to  the  present  law, 
cannot  be  recovered  by  the  creditor  without 
their  being  actuallv  seized,  whilst  debts,  which 
are  not  so  secured,  or  the  securities  for  which 
cannot  be  actually  seized,  are  not  available  for 
the  satisfaction  of  creditors  unless  under  a 
regular  bankruptcy  or  insolvency. 

"  We  recommend  that  a  creditor  having  ob- 
tained a  judgment  should  be  allowed  to  pro- 
ceed by  a  process  similar  to  foreign  attachment 
against  the  debtors  of  his  debtor,  and  to  pro- 
cure payment  of  their  debts  to  himself,  and, 
further,  that  he  should  be  entitled  to  a  dis- 
covery, in  the  manner  already  pointed  out,  of 
what  property  the  debtor  has,  capable  of  being 
taken  in  execution. 


Bipeal  of  Certificate  Duty.—  Stamp  Dutiee.  HI 

REPEAL  OF  CERTIFICATE  DUTY.  STAMP  DUTIES. 

In  another  part  of  this  Numher  will  be 
foQod  the  alterations  and  additions  intended 
to  be  made  by  the  Chancellor  of  the  Exche- 
quer in  that  part  of  his  Badget  which  re- 
lates to  "  SUmp  Duties." 

He  has  made  no  alteration  in  regard  to 
attorneys  and  solicitors,  but  includes  special 
pleaders  and  certificated  conveyancers  in  the 
reduction  of  the  annual  tax  from  12/.  to  9/. 
in  the  metropolis,  and  from  8/.  to  6/.  in  the 
proTinces. 

The  proposed  reduction  of  the  stamp  on 
articles  of  clerkship  from  120/.  to  80/.  re- 
mams  as  before  notified ;  but  no  distinc- 
tion is  made  in  regard  to  those  parts  of  the 
United  Kingdom  where  the  present  duty  is 
leas  than  120/.  Thus  the  duty  on  articles 
in  order  to  admission  in  the  Counties  Pala- 
tine of  Lancaster  and  Durham  is  only  60/. 

The  former  notice  of  the  Chancellor  of 
the  Exchequer  also  extended  to  articles  ''in 
order  to  admission  as  a  writer  to  the  signet 
or  a  solicitor,  agent,  or  attorney  in  any  of 
the  Courts  of  Session,  Justiciary,  Exche- 
quer, and  Commission  of  Tiends,"  which 
amounted  to  60/.  only.  These  words  are 
omitted  in  the  revised  notice,  and  the  duty 
of  60/.  in  the  Superior  Courts  in  Scotland 
will  remain  unaltered ;  and  in  the  inferior 
Courts  in  Scotland  the  amount  is  only  30/. 
In  the  present  notice  of  the  Chancellor 
of  the  Exchequer,  the  future  duty  of  80/. 
is  made  payable  in  order  to  admission,  not 
only  in  the  Courts  at  Westminster,  but  in 
"  any  other  Court  of  Record  in  England 
holding  pleas  where  the  debt  or  damage 
amounU  to  40*."  The  effect  of  the  reso- 
lution will  therefore  be,  to  increase  the  duty 
in  reference  to  the  County  Palatine  Courts, 
from  60/.  to  80/. 

We  presume,  when  the  motion  comes  on, 
that  our  brethren  in  those  counties  will  in- 
struct their  representatives  to  bring  their 
case  before  the  House.  We  still,  however, 
trust,  that  when  the  matter  is  discussed, 
the  duty  on  the  articles  will  remain  unal- 
tered, at  all  events  at  present ;  and  thus 
render  it  more  easy  to  effect  a  total  repeal 
of  the  Certificate  Tax. 

The  day  has  not  yet  been  fixed  ;  but  we 
understand  that  the*  Incorporated  Law  So- 
ciety, as  the  "agents  for  the  Bill,"  will 
give  immediate  notice  to  the  friends  of  the 


AMENDED   RESOLUTIONS    OF    THE   CHAN- 
CELLOR OP  THE   EXCHEQUER. 

The  following?  additions  and  alterations 
have  been  made  since  we  pubUshed  the  former 
proposed  resolutions  :— 

"  Upon  or  in  respect  of  any  certificate  to  be 
taken  out  yearly  by  any  person  beinjf  a  mem- 
ber of  one  of  the  four  Inns  of  Court  m  bug- 
land,  and  by  every  person  in  Ireland  who,  m 
the  character  of  conveyancer,  special  pleader, 
draftsman  in  equity,  or  otherwise,  shall,  for  or 
in  expectation  of  any  fee,  gain,  or  reward,  draw 
or  prepare  any  conveyance  of,  or  deed  or  m- 
strument  relating  to,  any  csute  or  property, 
real  or  personal,  or  any  other  deed  or  contract 
whatever,  or  any  pleadings  or  proceedmgs  m 
any  Court  of  Law  or  Eouity— 

•*  If  he  shall  reside  within  the  distance  of  10 
miles  from  the  General  Post  Office  in  the  city 
of  London,  or  within  the  city  or  shire  of  Edin- 
burgh, or  in  the  city  of  Dublin,  or  within  three 

miles  thereof        .        .        •        •     ^?    ?    ^ 
"  And  if  he  shall  reside  elsewhere     6    0    0 

The  following  words,  applicable  to  the 
Courts  of  Scotland,  have  been  omitted  :—• 

"  Or  in  order  to  his  admission  as  a  writer  to 
the  signet,  or  as  a  solicitor,  agent,  or  attorney 
in  any  of  the  Courts  of  Session,  Justiciary,  Ex- 
chequer, and  Commission  of  Tiends  in  Scot- 
land." 

The  district  for  which  the  highest  duty  is 
payable  b  thus  stoted :— Instead  of  ''if  he  uhaU 
reside  in  the  city  of  London,  or  city  of  West- 
minster, or  within  the  limits  of  the  twopenny 
post  in  England,"  the  following  is  inserted  :— 
"  If  he  shall  reside  within  the  distance  of  10 
miles  from  the  General  Post  Office  in  the  city 
of  London."  ^  .      /.     *u 

"  For  and  upon  every  draft  or  order  for  tne 
payment  of  any  sum  of  money  to  the  bearer, 
or  to  order  on  demand*         .        .    £0    0     1 

"And  the  following  instrumcnto  shall  be 
deemed  and  taken  to  be  drafts  or  orders  for 
the  payment  of  money  within  the  intent  and 
meaning  of  any  Act  or  Acts  relating  to  the 
Stomp  Duties  on  bills  of  exchange,  drafts,  or 
orders,  and  shall  be  chargeable  accordingly 


measore  and  to  all  concerned  in  supporting 
it.  One  more  strenuous  effort  of  the  Pro- 
fession, as  well  in  town  as  in  the  country, 
will  in  all  human  probability  settle  the 
question. 


>  The  following  words  in  the  former  notice 
are  now  omitted : — 

"  And  drawn  upon  any  banker  or  any  per* 
son  acting  as  a  banker,  who  shall  transact  the 
business  of  a  banker  at  any  place  where  such 
draft  or  order  shall  be  payable,  such  place 
being  distent  15  miles  or  more  from  the  place 
where  such  draft  or  order  shall  he  issued,  pro- 
vided such  draft  or  order  shall  bear  date  on  or 
before  the  day  on  which  the  same  shall  be 
issued,  and  provided  the  same  do  not  direct 
the  payment  to  be  made  by  bills  or  promissory 
notes." 

There  are  also  some  alterations  in  regard  to 
the  stamps  on  newspapers. 
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with  the  Stamp  Duties  imposed  by  such  Act 
or  Acts — 

'  "All  documents  or  writings  usually  termed 
letters  of  credit,  or  whereby  any  person  to 
whom  any  such  document  or  writing  is  or  is 
intended  to  be  delivered  or  sent,  shall  be  en* 
titled  or  be  intended  to  be  entitled  to  have 
credit  with,  or  in  account  with,  or  to  draw 
upon  any  other  person  for  or  to  receive  from 
such  other  person  any  sum  of  money  thert>in 
mentioned. 

"  EXEMPTION. 

"AU  drafts  or  orders  for  the  p^iyraent  of 
-money  to  the  bearer  on  demand  drawn  upon 
any  banker  or  bankers  now  by  law  exempt 
from  Stamp  Duty/* 


REGISTRATION  OF  ASSURANCES' 
BILL,  1853. 

PETITION   OF   THE  INCORPORATED  LAW  SO- 
CIETY  TO   THE    HOUSE    OP   COMMONS. 

SiiEWETU, — ^That  the  attention  of  your  pe- 
titioners has  been  directed  to  the  Bill  now 
pendinn[  in  your  honourable  House,  entitled 
•'  An  Act  for  the  Registration  of  Assurances  in 
England/* 

Bid  of  1851.— That  a  Bill  to  the  same  pur- 
port and  effect  was  before  your  honourable 
House  in  the  Session  of  1851,  which  was  gene- 
rally supposed  to  be  founded  on  the  Report  of 
her  Majesty*s  Commissioners,  appointed  on 
the  iSth  February,  1847,  and  directed  to  in- 
quire "  whether  tbe  burdens  on  land  can  be 
diminished  by  the  establishment  of  an  effective 
system  of  rejjristration  of  deeds  and  the  simpli- 
fication of  the  forms  of  con\'eyance,  and  by 


maps  in  connexiOD  with  registratioB  is  con- 
fined to  the  removal  of  the  immediate  obstmc- 
tions  to  the  introduction  of  the  mrstem.  The 
ulterior  advantages  to  be  derived  from  the  ap« 
plication  of  maps  to  registration^  appear  to  aa 

of  the  highest  importance.'* **  Althonj^h  we 

do  not  cypect  that,  on  its  first  estabhshment, 
all  the  advantages  derivable  from  ref^istration 
can  be  attained,  yet  we  consider  it  to  be  of 
great  importance  that  the  expedients  first  re- 
sorted to  should,  as  far  as  possible,  facilitate 
the  introduction  of  such  eventual  improvementi 
as  may  enable  a  purchaser  to  ascertain  from 
the  register  all  the  interebis  by  which  his  }>08- 

session  of  the  lancF  may  be  affected." '*  It 

is  onlj/,  we  conceive,  by  the  application  of  « 
public  map  to  registration,  thxil  any  hope  can 
be  entertained  of  this  result.  There  is  no  con- 
nexion of  title ;  there  is  no  personal  connexion 
between  the  present  ownership  of  the  land 
itself,  and  many  important  rights  affecting  it 
The  only  connexion  between  them  is  the  land 
itself,  and  the  only  mode  of  connecting  them  or 
the  register  must  be  some  description  of  the 
land,  prescribed  by  authority  as  a  cummon 
standard  of  reference.  A  Public  Map  is  ike 
only  description^  we  think,  which  can  be  perma- 
nentiy  useful  for  this  purpose" 

Public  map. — That  your  petitioners  hare 
always  been  of  opinion  that  the  objections  to  i 
public  map  of  the  whole  kingdom  were  insu- 
perable ;  but  they  refer  to  the  report  of  tbe 
Commissioners  for  the  purpose  of  shewing,  as 
your  petitioners  humbly  conceive,  beyond  the 
possibility  of  dispute,  that  the  proposed  mea- 
sure, not  being  founded  on  a  pulilic  map,  not 
only  receives  no  support  from  the  report,  but 
is  in  direct  opposition  to  the  opinion  expressed 
in  the  report  by  the  learned  Commissioners. 

That  the  subject  of  a  general  registration  of 


what  means  the  same  can  be  effected."  ^^^ 

Report^  of  Commissioners.'-'ThAt  the  report '  assurances,  by'  means  of  which"  an  intended 
of  the  Commissioners  is  dated  the  1st  July,  I  purchaser  or  mortgagee  may  be  assured  that 
1850,  and  bears  tbe  signatures  of  Lord  Lang-  i  no  instrument  exists  which  can  affect  the  pro- 
dale.  Lord  Beaumont,  Mr.  Bellenden  Ker,  Mr. '  perty  dealt  with,  except  those  of  which  he  has 
Conlson,  and  Mr.  Frere.*  |  notice,  ai)pettrs  to  have  occupied,  at  interval. 

That  the  report,  m  noticing  "the  mode  of  the  attention  of  eminent  lawyers,  from  the 
constructing  the  mdex  upon  which  the  effect  |  time  of  Lord  Bacon  to  the  present  day;  but, 
of  registration,  whether  for  good  or  evil,  will  hitherto,  no  scheme  has  been  suggested  which 
mauily  rest,"  states  :  "  If  the  index  do  not  i  was  not  open  to  insuperable  objections^ 
anoidfacttity  of  search,  and  if  it  do  not  avoid  That  the  Incorporated  Society  of  Attorneys, 
all  probable  chance  of  error,  the  register  will  i  Solicitors,  and  Proctors,  comprises  in  its  body 
become   comparatively  useless,  and  may  be-   a  large  member  of  practitioners  who  have  to 

vome  misc7uevous,"> « It  may  be  safely  as- 1  deal  with  the  titles  to  estates  and  the  transfers 

suraed  that  the  indexes  now  in  use  at  the  i  of  land,  in  all  their  practical  details ;  and  your 
ofliceB  in  Aliddlesex  and  Yorkshire  are  not  petitioners  have  therefore  felt  themselves  called 
such  as  to  fulfil  their  requirements,  or  to  afiford  upon  to  lay  before  your  honourable  House 
a  sufficient  guide  for  the  construction  of  a  new  ,  some  of  the  results  of  that  experience. 
system ;  neither  do  the  Scotch  or  Irish  offices  '     That  your  petitioners  are  aware  it  has  been 

assbt  us  in  attaining  the  ends  desu-ed." j  insinuated  that  the  objections  of  solicitors  tp 

«  Ihe  best  system  of  registration  is  one  which  i  the  proposed  measure  originate  in  self-interest, 
combmes  the  advantages  of  Mr.  DuvaPs  clas^  ( It  is  the  unanimous  opinion  of  solicitors,  that 

the  proposed  measure,  though  it  may  materially 


sification  of  registered  deeds  according  to 
titles,  with  an  index  referring  to-  the  land 
itself,  founded  upon  a  public  wm/j."— -"We 
have  been  satisfied  that  the  most  serious  ob- 
jections to  Mr.  Duval's  plan  would  be  effectu- 
ally removed  by  the  use  of  an  indeat  founded  on 
maps;  but  we  not  not  think  that  the  utility  of 


diminish  the  number  of  transactions  relating  to 
land,  will  increase  their  fees  on  each,  and,  ia 
a  pecuniary  point  of  view,  will  be  beneficial  to 
them;  but  they  object  to  it  on  behalf  of  their 
clients,  whose  interests  they  desire  to.  protect 
Suppression  of  deeds, — ^That  your  petitioners 
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are  enabled  to  state,  as  the  result  of  the  expe- 
neoce  of  a  large  proportion  of  solicitors  exten- 
shreiy  engaged  in  the  transfer  of  real  property, 
that  in^Unces  of  loss  arising  from  the  sup- 
pression of  deeds  are  extremely  rare;  and  they 
believe  that  this  fact  is  now  adfmitted  by  all,  or 
nearly  all,  who  have  taken  an  active  part  in 
promoting  the  present  measure;  and  that 
where  due  care  and  caution  are  observed  by 
the  solicitor,  it  is  nest  to  impossible  for  a 
fraudulent  suppression  of  deeds  to  take  place, 
ta  the  injury  of  bis  client. 

Expense  of  guarding  against  suppression, — 
That  your  petitioners  feel  confident  that  much 
expense  is  not  incurred  in  guarding  aj^ainst 
the  danger  of  a  fraudulent  suppression  of 
deeds  under  the  present  system;  that  if  the 
fact  were  capable  of  proof,  such  proof  must  be 
found  in  the  bills  of  costs  of  solicitors ;  and 
your  petitioners  believe  that  no  such  evidence, 
or  any  other  deserving  the  name,  has  at  any 
time  been  given  either  before  the  Real  Pro- 
perty Commissioners,  or  elsewhere. 

Sifstem  of  iacking.—ThdX  the  system  of  lend- 
ing money  on  second  mortgages,  where  the 
lender  has  not  the  custody  or  control  of  the 
title-deeds,  is  much  discouraged  by  respectable 
solicitors,  and  is  fortunately  of  very  infrequent 
occurrence  in  this  country.  The  system  has 
prevailed  to  a  great  extent  in  Ireland,  where 
facilities  are  afforded  by  the  registration  of 
deeds ;  and  your  petitioners  think  it  probable 
that  those  facilities  may  have  tended,  in  no 
small  degree,  to  produce  that  most  deplorable 
state  of  things  in  Ireland,  which  obliged  the 
L^lature  to  establish  the  Encumbered  Es- 
tates' Commission. 

Loss  by  /re.— That  the  loss  of  deeds  by 
fire  or  other  casualty  very  rarely  occurs ;  there 
being  in  nearly  every  considerable  mansion 
throughout  the  kingdom  a  fire-proof  muni- 
ment room,  and,  in  smaller  .residences,  an 
hnmbler  but  safe  depository  for  title-deeds; 
and  it  has  been  the  practice  for  noblemen  and 
gentlemen  not  possessing  such  facilities,  to 
deposit  their  deeds  in  fire-proof  rooms  belong- 
ing to  their  bankers  or  solicitors. 

Ejpense  of  attested  copies.— Thsit,  undoubt- 
edly, cases  have  occurred  where  vendors  have 
exposed  themselves  to  considerable  costs  by 
entering  into  contracts  under  which  they  have 
been  (Obliged  to  furnish  attested  copies  of  deeds 
not  in  their  own  possession,  or  wmch,  relating 
to  other  property,  they  could  not  part  with ; 
but  these  cases  nave  been  the  result  of  great 
improvidence  in  framing  the  contract,  and 
ought  to  be  mentioned  rather  as  evidence  of 
very  culpable  imprudence  on  the  part  of  a 
vendor,  than  as  an  illustration  of  a  defective 
state  of  the  law. 

Covenants  for  production  of  deeds  wiU  sttll 
be  ii«cewcry.— That  the  proposed  measure  will 
not  enable  a  purchaser  to  aispense  with  cove- 
naats  for  production  of  original  deeds,  retained 
by  the  vendor,  or  by  any  other  party ;  for  a 
purdkaser  must  have  the  means  of  proving  his 
title  in  a  Court  of  Law,  and  this  he  cannot  do 
hy  means  of  the  deeds  in  the  registry,  for  they 


of  course  cannot  be  removed  from  the  office* 
The  deeds  in  the  registry  might  indeed  b« 
produced  on  a  subpoena,  by  a  clerk  from  the 
office,  but  this  would  involve  the  expense  of 
his  attending  the  Assizes,  and  the  risk  attend- 
ant on  the  withdrawal  of  them,  for  an  indefinite 
period,  from  a  place  of  absolute  security. 

Erroneous  impressions  as  to  the  eject  of  the 
proposed  wiefltwre.— That  your  petitioners  have 
observed  that  an  impression  very  generally  pre* 
vails,  that  the  present  Bdl  proposes  lo  assmu- 
late,  to  a  great  extent,  the  transfers  of  land  to 
the  transfers  of  stock  in  the  public  funds,  or 
shares  in  railway  companies ;  but  such  an  im- 
pression is  altogether  founded  in  error.  The 
Bill  has  no  tendency  whatever  in  that  direction. 
Under  the  present  system,  every  successive 
purchaser  or  mortgagee  of  an  estate  requires 
to  be  satisfied  that  the  title  is  a  markeUble 
one ;  and,  for  that  purpose,  his  solicitor  must 
have  an  abstract  of  titie  delivered  to  him,  show- 
ing all  deahngs  witii  the  property  for  sixty 
years  past,  unless  special  restrictions  have 
been  imposed  by  the  contract;  he  must  com- 
pare  the  abstract  with  the  original  deeds  to  as- 
certain iU  accuracy;  be  must  require  satisfac- 
tory evidence  of  identity,  that  is,  that  the  lands 
purchased  are  whoUy  included  in  the  deeds 
abstracted  ;  he  must  call  for  evidence  of  heir- 
ships, in  cases  where  the  property,  during  the 
60  years,  has  passed  by  descent;  be  generaUy, 
if  the  property  be  considerable,  consults  coun- 
sel  on  the  titie,  as  disclosed  by  the  abstract 
and  supported  by  the  evidence,  and  he  preoaree 
the  conveyance ;  and,  if  the  purchaser  seU  the 
estate  the  foUowinff  year,  the  tide  must  agam 
be  investigated  by  the  solicitor  to  the  new  pur- 
chaser, as  strictiy  as  if  no  previous  mvestlga- 
tion  had  taken  place.  And  this  state  of  thmge 
will  not  be  changed,  in  any  respect,  if  the  pre- 
sent BUI  pass  into  a  law ;  all  the  expensce 
must  be  incurred  as  before,  and  the  further  ex- 
pense of  ararching  the  register  for  all  deeds 
and  documenU  affecting  the  property,  and  <^ 
i)reparing  a  duplicate  of  the  conveyance,  and 
transmitting  it  to  be  registered,  besides  the 
registrar's  ifees  on  registration. 

Objections  to  the  proposed  system :  expense 
and  rfe/ay.— That  the  proposed  system  of  re- 
gbtration  will  not  only  involve  the  necessity  of 
a  duphcate  of  every  deed,  and  the  transmission 
of  both  parte  of  such  deed  to  the  registrar  Uom 
every  part  of  the  kingdom,  and  the  return  of 
one  part,  certified  by  tiie  registrar,  to  enable 
the  owner  to  show  his  titie  in  an  ejectment  or 
other  action,  and  in  cases  of  sale  or  mortgage, 
but  a  solicitor  roust,  in  every  case,  ascertain 
what  deeds  and  documente  affect  the  lands  in^ 
tended  to  be  dealt  with,  and  for  that  purpose 
must  examine  the  various  indexes.  This  must 
be  an  expensive  operation  where  the  solicitor 
resides  in  London:  and  every  country  sohcitor 
1  must  employ  a  town  agent,  imperfectly  ac- 
quainted  with  the  subject,  or  put  his  cUent  to 
the  expense  of  a  journey  to  London,  to  make 
these  examinations  and  searches. 

Obiections  to  theUiddlesex  registryapphcabU 
to  this  meawre,— That  the  proposed  Bill  appear*- 
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to  jcfui  petitioQera  to  be  open  to  nearly  all  the 
objections  which  haye  been  bo  long  and  so 
xmiyersally  felt  to  the  system  of  rei^istration 
adopted  in  the  Middlesex  registry,  and  to  be 
open  to  the  further  serious  objection,  that  it  re- 
quires the  whole  deed  to  be  registered,  and 
rendered  liable  to  inspection ;  whereas  the  me- 
morial in  Middlesex  contains  little  more  than 
the  names  of  the  parties  to  the  deea,  a  descrip- 
tion of  the  premises,  and  to  whom  conveyed, 
and  does  not  usually  state  the  consideration  or 
the  trusts. 

Titles  will  be  Joft^er.— That  titles  will  not  be 
shorter  in  consequence  of  reffistration ;  but 
rather  will  be  longer,  inasmuch  as  every  deed 
that  has  once  been  registered,  must  always  re- 
main on  the  title,  and  consequently  be  in- 
spected ;  and  the  purchaser  or  mortgagee,  who 
desires  to  have  the  advice  and  opinion  of  coun- 
sel on  the  title,  must  have  an  abstract  of  all  the 
deeds  before  him. 

Necessity  of  a  caveat  in  every  case. — ^That  to 
prevent  the  valid  registration  by  a  third  party 
of  any  deed  affecting  a  property  in  the  inter>'al 
between  the  search  by  the  purchaser  or  mort- 
gagee and  the  completion  of  the  purchase  or 
mortgage^  every  intended  purchaser  or  mort- 
l^agee  must  take  the  precaution  and  incur  the 
expense  of  entering  a  caveat  the  moment  he 
has  completed  the  search,  and  of  subsequently 
removing  it  when  he  presents  his  deed  for  re- 
gistration. 

Peculiarly  injurious  to  small  owners.  — 
That  a  very  large  proportion  of  the  property  of 
this  country  is  held  bv  small  proprietors,  of 
the  dass  of  yeoman  ana  shopkeepers,  and  of 
that  proportion  a  considerable  part  is  in  mort- 
|{age.  Experience  shows  that  individuals  in 
tiiat  class  of  life  practise  the  most  persevering 
industry,  rigid  economy,  and  self-denial,  in 
order  to  become  the  owners  of  the  house,  or 
the  cottage  and  small  piece  of  land  they  occupy, 
or  which,  from  other  causes,  may  have  become 
an  object  desirable  to  them  to  possess.  Even 
when  their  means  are  sufficient  to  complete 
their  purchases  without  borrowing  part  of  the 
money  on  mortgage,  the  requirements  of  their 
trade  or  their  families  frequently  render  a  loan 
on  security  of  their  little  property  necessary. 
This  class,  forming  numerically  by  far  the 
greater  number  of  those  who  will  be  affected 
by  the  Bill,  can  ill  afford  the  additional  expense 
of  registration,  for  which  they  do  not  ask.  It 
is  mnch  to  be  feared  that  the  effect  of  the  Bill 
will  be  ^eatiy  to  diminish  this  highly  deserving 
description  of  owners^  or,  at  all  events,  by 
throwing  additional  impediments  in  their  way, 
to  discourage  them  from  acquiring  real  pro- 
perty, a  consequence  to  which,  in  a  national 
point  of  view,  there  appear  to  your  petitioners 
to  be  serious  objections. 

Business  of  the  qfice  will  be  transacted  by 
imferior  clerks. — That  your  petitioners  think 
they  may  safely  assume  that  300,000  deeds  will 
be  annualljr  registered.  They  have  made  nume- 
rous inquiries  and  elaborate  calculations,  found- 
ed on  the  experience  of  the  Middlesex  registry, 
and  the  popidation  of  that  county;  and  they 


consider  that  their  estimate  is  folly  snttaiDcd. 
But  aasaroing  that  there  will  not  be  more  Uaa 
100,000  deeds  annually  registered,  and  thit 
there  are  300  woiking  days  in  the  year,  the 
average  number   of  deeds  brought  into  ths 
re|(istry  daily  will  be  about  333 ;  and  333  da- 
phcates  will  have  to  be  examined,  corrected, 
and  certified  :  and  each  deed,  as  the  comple- 
tion of  a  transaction,  must  be  ])receded  by  an- 
examination  of  the  registry,  from  the  period  of 
its  first  commencement,  and  certificates  mnit 
be  granted  of  the  result  of  such  examination  r 
and  it  appears  to  your  petitioners  physically 
impossible  that  such  duties  can  be  peiformed 
by,  or  under  the  efficient  superintendence  of, 
one  registrar,  and  one,  or  even  ten,  assistant 
registrars.    The  practical  conseouence,  there- 
fore, will  be,  that  the  accuracy  of  the  register 
will  depend  almost  altogether  on  the  accuracy 
of  inferior  clerks,  of  very  limited  knowledjje 
and  ability,  and  errors  seriously  aflfecting  the 
validity  of  tiUes  will  inevitably  be  of  very 
freouent  occurrence. 

Your  petitioners  therefore  humbly  pray  that 
your  honourable  House  will  take  this  their 
petition  into  consideration,  and  adopt  such 
measures  with  reference  to  the  statements 
and  objections  contained  therein,  as  to 
your  hon.  House  shall  seem  right  and  ths 
circumstances  of  the  case  may  require. 


PRACTICE  AT  THE  EQUITY  JUDGES' 
CHAMBERS. 

7b  the  Editor  of  the  Legal  Observer. 

Sib, — ^The  present  practice  of  the  Vice- 
Chancellors'  chief  clerks  is,  to  keep  a  minote 
book,  wherein  they  enter  the  various  proceed- 
ings as  they  occur  before  them.  Tliis  book 
contains  a  note  of  the  order  made  upon  the 
application  heard,  and  from  which  the  outer 
clerk  draws  up  the  minutes  or  order,  as  the 
I  case  may  be.  Tliis  book,  until  filled  up,  must 
be  constantly  before  the  chief  clerk  during  his 
official  hours.  Consequently,  the  orders  made 
by  the  chief  clerk  during  the  day,  if  not  drawn 
up  by  the  outer  clerk  after  office  hours,  cannot 
without  some  inconvenience  be  drawn  up  the 
next  day,  and  many  attendances  must  some- 
times necessarily  occur  before  the  party  can 
obtain  the  minutes  or  his  order. 

To  prevent  these  inconveniences  and  the  in- 
terruptions of  the  chief  clerk  for  his  minute 
book,  I  would  suggest  the  use  of  two  books, 
one  being  expressly  marked  for  Mondays, 
Tuesdays,  and  Wednesdays,  and  the  other  for 
Tuesdays,  Thursdays,  and  Saturdays — ^the  ad- 
journments being  confined  to  any  of  the  same 
three  days  marked  upon  the  book  upon  which 
the  first  minute  or  entry  is  made— no  diffi- 
culties would  arise. 

The  book  used  the  previous  day  could  then 
always  remain  with  the  outer  clerk  the  whole 
day  to  enable  him  to  clear  the  orders  made  by 
the  chief  clerk  the  day  before.  This  system  is 
adopted  by  the  Registrars  in  the  Legacy  Duty 
Office  who  pass  the  legacy  receipts  and  residu- 
ary account8»--the  books  usedf  by  them  the 
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day  previooi  beiiif;  sent  up  iUuri  to  check  the 
amQUDt  passing  through  the  Receiver  General's 
hands  on  that  day.  £'C. 

THE  UNITED  LAW  CLERKS'  SOCIETY. 


Thb  2 1st  Anniversary  of  this  very  useful 
Society  was  held  on  Tuesday  last,  at  the  Free- 
masons'Tavern,  when  Mr.  Justice  Coleridge 
presided.  There  were  also  present  Sir  J.  Patte- 
son ;  Vice-Chancellor  Wood  ;  Dr.  Harding,  the 
Queen's  Advocate ;  Mr.  Watson,  Q.  C. ;  Mr. 
Russell,  Q.  C. ;  Mr.  Warren,  Q.  C. ;  and  several 
other  members  of  the  Bar  and  eminent  Soli- 
citors.  We  are  unable  at  present  to  give  more 
than  a  brief  notice ;  but,  as  usual,  shall  take 
ao  early  opportunity  of  recording  the  proceed- 
ings tA  exienso. 

The  Annual  Report  was  highly  interesting 
and  satisfactory. 

The  learned  Judge  in  the  chair  proposed  the 
principal  toast  of  the  evening,—"  rrosperity  to 
the  United  Law  Clerks'  Society,"-'and  made 
an  eloquent  appeal  in  its  behalf,  noticing  the 
osnalties  and  oiflSculties  to  which  law  clerks 
were  exposed.  Referring  to  the  great  changes 
in  the  Lav  which  were  in  progress, — he  aptly 
observed,  that  they  might  have  a  material  effect 
npon  the  position  of  the  law  clerks,  and  there- 
fore the  liberal  support  of  the  meeting  became 
the  more  urgent. 

The  Queen's  Advocate  propmtd,  "The  Lord 
Chancellor  and  the  other  Patrons  of  the  So« 
ciety,"  prefacing  his  effective  speech,  by  stat- 
ing that  be  belonged  to  a  warlike  tribe,  inhabit- 
bg  inaccessible  mountains  in  Doctors'  Com- 
mons, whose  barrenness  he  trusted  would  ex- 
empt them  from  invasion ! 

The  health  of  the  Vice-Chancellor  Wood 
having  been  proposed.  Sir  William  returned 
thanks  in  appropriate  terms. 

Mr.  Warren,  Q.  C,  in  proposing  "  the  health 
of  the  Chairman,"  eulogized  his  judicial  cha- 
racter, and  said,  that  the  learned  Judge  had 
disproved  the  vulgar  prejudice,  that  law  and 
letters  were  opposed  to  each  other.  The 
Chairman  acknowledged  the  toast,  and  said, 
that  in  the  course  of  nature  it  would  not  be 
long  before  he  should  have  to  quit  the  position 
he  held,  but  he  should  carry  with  him  a  grate- 
ful recollection  of  the  honour  which  had  been 
done  him  that  day.  Mr.  Rogers  proposed,  "  Sir 
John  Patteson,''  and  that  right  honourable  and 
learned  gentleman  returned  thanks  with  his 
accustomed  kindness  and  cordial  feeling, — no- 
ticing the  intelligence,  zeal,  and  propriety  with 
which  the  Law  Clerks  had  conducted  the  busi- 
ness before  him.  Mr.  Russell,  Q.  C,  proposed, 
"The  Bench,  the  Bar,  and  the  Profession," 
which  was  duly  acknowledged.  "The  Trustees 
of  the  Society  "  were  next  proposed,  and  Mr. 
Wittcoek,  Q.C.,  responded. 

The  subscriptions  at  the  meeting  amounted  to 
nearly  400/. 


COUNTY  COURT  CHARGES. 

lb  the  Bdiior  of  the  Legal  Observer. 
Sib,— I  htre  recently  settled  two  actions  by 


consenting  to  a  judgment  in  each,  with  stay  of 
execution  in  default  of  payment  of  debt  by  in- 
stalments, the  one  in  a  Superior  and  the  other 
in  a  County  Court.  I  give  you  the  amount 
sued  for  and  the  costs  out  of  pocket  in  each ; 
first  observing,  that  you  cannot  obtain  a  judg- 
ment by  consent  in  tne  Superior  Court  without 
paying  nearing  fees. 

County  Court-^Debt  171  l6s.  9d. 

£    s.    d.    £    s.  d. 
Summons    .        .        .14    0 
Paying  into  Court'      .034 
Hearing      .        .        .216 

3    8  10 

Superior  Court— Debt  2,300/. 
£  s.  d. 
Writ  of  summons  .050 
Summons  to  stay  .020 
Order  for  judgment  .030 
Signing  judgment        .    0  10    0 


Difference 


10    0 

.      £2    8  10 

A  SUBSCRIBBB. 


SUMMER  CIRCUITS  OF  THE  JUDGES. 
Williams^  J.,  wiU  remain  in  Town. 

NORTH  WALBB. 

Lord  Campbell,  C.  J. 
Saturday,  July  16,  Newtown. 
Wednesday,  July  2u,  Dolgelly. 
Monday,  July  25,  Carnarvon. 
Wednesday,  Jn^y  27,  Beaumaris. 
Saturday,  July  30,  Ruthin. 
Wednesday,  Aug.  3,  Mold. 
Saturday,  Aug.  6^  Chester  and  City. 

SOUTH  WALBS. 

Piatt,  B. 
Wednesday,  July  13,  Cardiff. 
Tuesday,  July  19»  Carmarthen* 
Saturday,  July  23,  Haverfordwest  and  Town. 
Wednesday,  July  27,  Cardigan. 
Saturday,  July  30,  Brecon. 
Thursday,  Aug.  4,  Preeteign. 
Saturday,  Aug.  6,  Chester  and  City. 

NORFOLK. 

Jerms,  L.  C.  J.,  and  Parke,  B. 
Monday,  July  11,  Aylesbury. 
Wednesdav,  July  13,  Bedford. 
Friday,  July  13,  Huntin^j^don. 
Saturday,  July  16,  Cambridge. 
Wednesdav,  July  20,  Norwich  and  City. 
Monday,  July  25,  Ipswich. 

BOMB. 

Pollock,  L.  C.  B.,  and  Cresswell,  J. 
Wednesdav,  July  6,  Hertford. 
Monday,  July  11,  Chelmsford. 
Saturday,  Julv  16,  Lewes. 
Thursday,  July  21,  Maidstone. 
Thursday,  July  28,  Croydon.         

'  This  fee  is  also  insisted  on. 
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MIDLAND. 

Alderson,  B.,  and  Maule,  J. 
Friday,  July  8,  Oakham. 
Saturday,  July  9»  Northani|>ton. 
Wednesday,  July  13,  Lid  coin  and  City. 
Saturday,  July  16,  Nottincham  and  Town. 
Wednesday,  July  20,  Derby. 
Saturday,  July  23>  Leicester  and  Borough. 
Wednesday,  July  27 »  Coventry. 
Thursday,  July  23,  Warwick. 


Colendge  and  Crompton,  J  J. 
TTiursday,  July  7,  Abingdon. 
Saturday,  July  9,  Oxford. 
Wednesday,  July  13,  Worcester  and  City. 
Saturday,  July  16,  Stafford. 
Saturday,  July  23,  Shrewsbury. 
Wednesday,  July  27.  Hereford. 
Fridav,  July  29,  Monmouth. 
Tuesday,  Aug.  2,  Gloucester  and  City. 

KORTHBRN. 

Wightman  and  Erie,  J  J. 
Saturday,  July  9,  York  and  City. 
Saturday,  July  23,  Durham. 
Thursday,  July  28,  Newcastle  and  Town. 
Monday,  Aug.  1^  Cariisle. 
Thursday,  Aug.  4,  Appleby. 
Saturday,  Aug.  G,  Lancaster. 
Wednesday,  Aug.  10,  Liverpool. 

WESTERN. 

Taffourd^  J.,  and  Martin,  U. 
Saturday,  July  9>  Wachester. 
Fridav,  July  15»  Dorchester. 
Tuesday,  July  19,  Exeter  and  City. 
Monday,  July  25,  Bodmin. 
Friday,' July  29,  Brldgewatcv. 
Thursday,  Aug.  4»  Deviaes, 
Saturday,  Aug.  6,  Bristol 


KOT£S  OF  TH£  WBBK. 


CORRUPT   PRACTICES  AT  ELSCTI0K8. 

The  Qaeen  has  been  pleased  to  appobt 
Charles  Shapland  Whitmore,  Esq.,  the  Ho- 
nourable Frederick  George  Brahazon  Poafosiy, 
and  John  Carlen  Heath,  Esq.,  to  be  Commis- 
sioners for  the  purpose  of  making  inquiry  into 
the  existence  of  corrupt  practices  at  electioui 
for  the  borough  of  Maldon.— From  the  J/mdm 
Gazette  o(  J  una  10th. 


LAW  APPOINTMENT. 

The  Lord  Chancellor  has  appointed  Mr. 
Nelson  iVard  to  the  vacancy  in  the  Rqgristrar's 
Ofike  caused  by  the  resignation  of  Mr.  CoUis, 
the  Senior  Registrar.  We  understand  Mr. 
Ward  is  the  grandson  of  Lord  Nelson. 


COLONIAL  LAW   APPOINTMENTS. 

llie  Queen  has  been  pleased  to  appoint 
Robert  Graham,  Esq.,  to  be  Qvil  Cooiinii- 
sioncr  and  resident  Magistrate  of  the  division 
and  district  of  Albany,  Cape  of  Good  Hope. 

Her  Majesty  has  ako  been  pleased  to  appoint 
J,  G.  Boreherds,  Esq,,  to  be  Clerk  of  the  Peace 
at  Worcester,  and  J.  A.  Munnik,  Esq.,  to  be 
Clerk  of  the  Peace  at  CUnwiUiam,  Cape  of 
Good  Hope.— From  the  Lomdm  Getette  of 
14th  June. 


MOTIONS   FOR  DECREES. 

The  Master  of  the  Rotte  baa  given  vetice, 
that  on  a  motk>n  for  a  deerea  under  1&  &  1^ 
Vict,  e,  86,  8. 16,  a  co^^  of  the  decree  eeoRbt 
for  roust  be  produced  to  hos  Honour  before  thi 
motion  is  c^ed  on  for  hearing. 


RECEMT   DECISIOMS   IN  T»£  SUPERIOR  CaURTS, 
AND    SHORT  NOTS8   OF     CASES. 


Eorlr  C&jmcrnmr. 
In  re  West,    June  U«  1853. 

BANKRUPT.— APPEAL  FROM  ADJUDICATION. 
— LAPSR   OF  TIME.— MINOR. 

Ue\d,qfflrming  the  decision  of  Mr.  Commis- 
sioner Holroyd,  that  the  prenisi/Ofn  m  the 
12  fy  13  Vict,  c.  106,  s.  233,  limUing  the 
time  of  appeal  from  an  adjudicatvm  t» 
bankruptcy  to  21  detpe  from  the  advertise- 
ment in  the  London  Gasette,  is  applicable 
to  persons  nnder  Aabiiity^  sweh  as  in- 
fants, ^c. 
Quaere,  whether  the  adjudication  of  a  minor 

tf/s  a  bankrupt  can  be  sustained? 
An  adjudication  in  bankruptcy  had  been 
made  in  Mai^h  last  against  William  West  and 
the  petitioner,  who  were  in  partnership  as 
linen  drapers  and  grocers  at  Donnington,  Lin- 
colnshire, but  it  appeared  that  the  petitioner 
was  then  a  minor.  Mr.  Commissioner  Holroyd 
having  refused  to  aet  aside  the  adjudioation  on 
this  ground,  upon  an  application  made  more 


than  21  days  therefrom,  this  petition  w^s  pre* 
sented  against  such  decision. 

By  sect.  233  of  the  12  &  13  Vict.  c.  106, 
which  enacts,  that  "  if  the  bankrupt  shall  not'' 
*'  within  21  days  after  the  advertisement  of  the 
bankruptcy  in  the  London  Gazette**  ''have 
commenced  an  action,  suit,  or  other  proceed* 
ing  to  dispute  or  annul  the  fiat,  or  the  petition 
for  adjudication,  and  shall  not  have  proeecated 
the  same  with  due  diligence  and  with  effect, 
the  Gazette  containing  such  adverttsement 
shall  be  conclusive  evidence,  in  all  cases,  as 
against  such  bankrupt." 

Lovell,  in  support,  cidng  Et:parte  Adam,  I 
Ves.  Ik  B.  494 ;  Russell  and  Lucae,  coatii; 
AlhuUt  for  the  other  bankrupt. 

The  Lord  Chancellor  said,  that  inasmuch  ss 
in  all  Statutes  of  Limitations  of  time,  where 
infants^  &c.,  were  to  be  exempted,  such  exemp- 
tion was  always  expressed,  and  in  the  present 
Act  no  such  exemptioa  was  made,  the  Court 
was  precluded  from  entering  into  U10  qmstSoa 
by  the  lapse  of  time. 
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Jnne  2,  ^.^Tm^lor  v.  Tay tor— Remitted 
back  to  Vice-CbancellorStuartwith  declaration. 

—  ^.--Goock  V.  Goock  —  Appeal  allowed 
from  the  Master  of  die  RoUs. 

—  8. — 3iorr$  V,  Benbow — Decision  affirmed 
of  Sir  John  Leach. 

—  S. — Tamlyn  v.  Het/nolds — Leave  to  pre- 
sent amended  petition  for  re-hearinj?. 

—  i  1  •—  Turner  v.  Planning — Order  to  trans- 
fer cause  from  Master  of  the  Rolls  to  Vice- 
Cbancellor  Stnart. 

,  —  1 1  • — Pearson  v.   Rutter  —  Decision    of 
\  ice-Chancellor  Turner  varied. 

—  1 1.— Jji  re  Stoll*s  Patent— SiRud  over 

Pariinson  v.  Hanbury.    June  9,  1853. 

AOMIKlSTnATRIX.  —  PAUPER,  ORDER  FOR 
LEAVE  TO  BtJB  AS. — LACHES. — DISMISS- 
ING   BILL   EXPARTE   WITHOUT   COSTS. 

An  order  for  leave  to  an  administratrix  to 
sue  in  form&  pauperis  teas  obtained  in 
1848,  and  in  1853  a  motion  was  granted  by 
Vict 'Chancellor  Stuart  to  discharge  such 
order :  Held,  on  appeal,  that  such  motion 
was  too  late,  and  the  pauper  order  was  re- 
stored. 
QoKre,  whether  an  adnmisiratria  is  entitled 

to  sue  in  formft  pauperis. 
The  plaiatiff,  after  answer  put  in,  Sfc,  dis^ 
missed  her  bill,  without  costs,  exparte  : 
Held,  restoring  the  bill,  that  she  could  not 
so  move  exparte. 
It  appeared  in  this  case  that  the  plaintiff  had 
obtaineu  an  order  in  1848  for  leave  to  sue  as 
administratrix,  and  that  an  answer  had  been 
pat  ia,  and  tbe  ezaminatioB  of  witnesses  and 
production  of  documents  had   taken   place. 
She  suhsequently  dismissed  her  bill  emparte 
without  costs,  and  filed  another  bill  lor  the 
same  purpose.     The  Vice-ChanceUor  Stuart 
haying  recently  discharged  the  order  for  leave 
o  sue  informd  p^nperi^  this  appal  was  pre- 
sented. 

The  plaintiff  in  person  appeared  in  support ; 
Bacon  and  Prior,  contra. 

The  Lards  Justices  said,  the  defendants  had 
by  their  laches  waived  the  objection  to  the 
order  to  sue  in  formd  pauperis,  but  that  the 
plaintiff  could  not  move  exnarte  to  dismiss  her 
bifi  without  costs.  The  orders  would  therefore 
be  discharged,  whereby  the  order  to  sue  in 
/ofwtf  pauperis  was  discharged,  and  also  by 
which  the  first  bill  had  been  dismissed  exparte 
without  costs. 


son—Cerdficate  suspended  for  12  months,  and 
to  be  then  of  the  second  class. 

Jane  1 1. — Exparte  Hope,  in  re  Threlfall — Ap- 
peal dismissed  from  Mr.  Commissioner  West. 

—  13. — Harrison  v.  Corporation  of  South- 
ampton— ^Appeal  allowed  from  Vice-Chancellor 
Stuart. 

—  J  3. — Hills  V.  Bowland — Decision  of  Vice- 
Chancellor  Stuart  granting  injimction  reversed. 

fgMUx  at  t^f  ttfllU. 

Jefferson  v.  Gold.    June  13,  1853. 

WILL. — CONSTRUCTION. —  RESIDUARY    B»- 
QUBST  TO  TRUSTEES. — CONDITION. 

A  testator,  who  died  in  1848,  after  giving  a 
life  estate  in  his  property  to  his  wife,  who 
died  in  1849,  gave  the  residue  to  fourper* 
sons  named,  in  the  event  of  their  all  con- 
tinning  his  trustees.     Three  only  were  ap" 
pointed  by  the  wiU  executors  and  trustees, 
and  the  fourth  was  abroad  when  the  uiiU 
was  executed,  and  died  in  1852 :  Held,  on 
clainky  that  he  took  a  fourth  share,  and  that 
on  his  death  his  personal  representatives 
were  entitled  thereto. 
A  TESTATOR,  by  his  will,  after  giving  his 
wife  a  life  estate  in  his  property,  bequeathed 
the  residue  to  four  persons  named  therein  in 
the  event  of  their  all  continuing  his  trnsteeSb 
It  appeared  that  three  were  appointed  his  exe- 
cutors   and    trustees,    and  that  the   fourth, 
Thomas  Jefferson,  who  was  resident  abroad 
when  the  will  was  executed,  died  in  1851.  Tha 
testator  died  in  1848,  and  the  widow  ia  L849. 
This  claim  was  filed  on  behalf  of  the  personal 
representative  of  Thomas  Jefferson. 

Boupell,  l^loyd,  Sheffield,  and  Berkeley  iox 
the  several  parties. 

The  Master  of  the  Rolls  said,  that  the 
plaintiff  was  entided  to  the  ene*fourth  which 
Thomas  Jefferson  took. 


Junes. — Watson- T.  Aleock  —  Appeal  dis- 
missed from  Vicc-Chancellor  Staart. 

—  10. — In  re  Rurton^OtAeit  on  petition  for 
payment  of  dividends  oh  death  of  lunatic  an- 
nuitant. 

—  10.  —In  re  Cumming — Traverse  directed 
to  stand  over  until  further  order  with  liberty 
to  apply. 

•—10. — In  reCrowther — Arrangement  as  to 
C3wying  on  theatre  by  lunatic's  wife. 

—  8,  II.— Longford  v.  May —Part  heard. 

—  10,  11.— Exparte  Hodgson,  in  re  Hodg* 


Jnuv  8.— Davies  v.  Grt^Efiv  —  fixeeptbiit 
overruled  to  Master's  report. 

—  9.— Hutchinson  v.  Newark — Widow  of 
freeman  having  benafit  under  settlement,  held 
by  custom  of  London  not  entitled  to  receive 
customary  share  of  personal  estate. 

—  3. — In  re  Bromehsad—Pe^Uon  for  taxa- 
tion of  bill  of  eoste  after  pavment  refused, 
when  pressure  not  sustaineaft  nor  charges 
proved  to  he  excessive. 

—  U.—'Batoliffe   v.    Winch  —  Judgment 

—  13.— Foifer  v.  Menzies^^Cwr.  ad.  null. 


Henderson  v.  Gilchrist.    June  11,  186a« 

B^CECUTORS.  —  PAYICBNT  TO  SIMPLE  OOZT' 
TRACT  CREIIITORS.  —CALLS  ON  aKA9iWM 
RBLD  BY  TESTATOR  IN  JOINT-STOOK 
COMPANY. 

Executors  paid  certain  simple  eonfract  debt- 
ors of  a  testator,  who  held  shares  tn  a 
joint'Stock  company,  tskich  afterwards  was 
wound  up,  ana  a  call  was  made  by  fit 
Master  in  respect  of  the  testator^*  UAUihf 
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under  the  deed  of  covenant  which  he  had 
signed  to  be  bound  by  their  deed  ofeettlc' 
ment :  Held,  that  as  between  the  creditors 
and  the  official  manager,  the  execntors  were 
entitled  to  be  allow^  the  payment  to  the 
creditors. 
The  testator*  at  his  death,  held  shares  in 
the  North  of  England  Joint-Stock  Banking 
Companv,  and  had  covenanted  under  seal  to 
be  bound  by  their  deed  of  settlement.     It  ap 
peared  that  his  executors  had  received  dividends 
in  respect  of  such  shares  and  had  paid  simple 
contract  creditors,  and  that  upon  the  com- 
pany being  wound  up  the  Master  had  made  a 
call  on  them  to  meet  the  liabihties.    The  ques- 
tion was,  whether  the  executors  were  entitled 
to  be  allowed  such  payment  to  the  simple  con- 
tract creditors  as  against  the  official  manager. 
Bacon,  Prior  and  'Lambert,  for  the  several 
parties. 

The  Vtce-Chancellor  said,  the  claim  in  re- 
spect  of  the  shares  had  not  and  might  never 
come  into  existence,  and  could  not  therefore 
be  considered  a  debitum  as  on  a  bond,  and  the 
pajrment  to  the  simple  contract  creditors  must 
therefore  be  allowed  as  against  the  official 
manager. 

Junes. — Woodcock  v.  Oxford,  Worcester, 
and  Wolverhampton  Railway  Company  —  In- 
junction dissolved. 

—  9*— Davis  V.  Stainbank — Cur,  ad,  vult, 

—  9. — Jackson  v.  Fenwick  and  Corporation 
of  Newcastle-upon-Tyne — Stand  over. 

—  II, -^Campbell  v.  Campbell — Order  on  pe- 
tition for  payment  of  money  out  of  Court. 

—  13. — Haw  V.  Vieken — Cur,  ad,  vult,  as  to 
charge  to  be  made  for  office  copies  to  pauper. 

—  13. — Turner  v.  Blamire — Bill  dismissed 
with  costs.  ■ 

Vfct'Ctxnrcnat  i^tttart* 

Mesnardy,  Welford,    June  13,  1853. 

MARRIAGE  8BTTLBMENT. — TRUSTEE. — "  IN- 
CAPABLE TO  ACT."  —  PERMANENT  RESI- 
DENCE ABROAD. 

Under  a  marriage  settlement  a  power  was 
given  to  appoint  a  new  trustee  in  the  place 
of  the  sole  trustee,  in  the  event  of  his  dying, 
declining,  or  becoming  "  incapable  to  act," 
The  power  was  exercised  on  the  trustee 
proceeding  to  New   York  and  setting  up 
there  permanetuly  as  a  bookseller,  but  hav^ 
ing  an  agent  in  this  country :  Held,  that 
he  was  disqualified,  and  the  appointment 
was  confirmed. 
Authority  was  (n^en  in  a  marriage  settle- 
ment, of  which  the  defendant  was  the  sole 
trustee,  to  appoint  a  new  trustee  in  the  event 
of  his  dpng,  or  declining,  or  becoming  **  in- 
capable to  act."    It  appeared  that  Mr.  Welford 
had  gone  to  New  York,  and  set  up  there  as  a 
bookseller  in  1832,  and  had  ever  since  resided 
there,  having  an  agent  in  this  country,  and 
the  power  was  exercised  in  1852,  and  a  new 
trustee  appointed  in  his  stead.    This  bill  was 
filed  for  an  appointment  of  a  new  trustee  or  to 
confirm  the  previous  appointment. 


Gi^Me  and  Welford  for  the  plaintiff  j  Heber- 
den  and  Wray  for  the  defendants. 

The  Fiee-Chancellor  said,  the  trustee  wu 
disqualified  to  act  by  his  permanent  residence 
out  of  the  jurisdiction,  and  confirmed  the  ap* 
pointment  of  a  new  trustee  accordingly. 

June  8.— J»  re  Wynch's  TViw*— Judgment 
on  construction  of  wiU. 

—  8.  —  Edwards  v.  South  Wales  Railmy 
Company — Order  for  specific  performance  on 
claim,  and  adjournment  to  Chambers  as  to 
title. 

—  S,-'Webstery,  FTefc^/er— Demurrer  over- 
ruled, without  costs. 

—  9.  — /»  re  Midland  Union,  Burton-o^ 
Trent,  Ashby-de-la-Zouch,  and  Leicester  RaU- 
way  Company,  exparte  Lacy — Motion  refused, 
with  costs,  to  discharge  Master's  order  for  call, 
and  for  leave  to  appeal. 

—  13.— Cflryen/er  v.  Peninsular  and  Orieutel 
Steam  Packet  Company--Application  refused  to 
allow  motion  for  injunction  to  stand  over. 

fSite^CitaittUax  USaa\s, 
Hawksbee  v.  Hawksbee,    June  11, 1653. 

ADMINISTRATION  CLAIM. — TRUST  FOR  SALS 
OF  HOUSE.— TITLE  BY  NON-PAYMENT  OF 
RENT. 

A  testator  occupied  a  house  from  1810  to  to 
death,  in  1837,  and  ceased  to  pay  rent  is 
respect  thereof  in  1822,  on  the  death  of  the 
lessor.    His  widow,  who  was  entitled  wder 
his  will  to  a  life  estate  in  the  proceeds  (^ 
sale  of  the  house  which  was  directed  to  be 
sold,  occupied  the  upper  part  thereof,  (K»d 
the  eldest  son  the  shop,  paying  rent  to  the 
widow :  Held,  on  her  death  in  1852,  that 
the  son  acquired  no  title  by  occupancy,  bst 
that  the  house  must  be  sold  for  the  beKejU 
qf  the  parties  entitled  in  remainder,  in  ff©- 
cordance  with  the  trusts  of  the  will. 
In  this  claim  for  the  administration  of  the 
trusts  of  the  testator's  will,  it  appeared  he 
had  occupied  a  house  in  Whitecross  Street 
from  1810  to  1837,  when  he  died,  and  that 
he    had    paid   the    rent   in   respect   thereof 
into  Messrs.  Drummond's  until   1822,  when 
they  declined  to  receive  it,  the  lessor  having 
died,  and  that  no  rent  had  been  since  paid. 
The  house  was  devised  on  trust  for  sale,  and 
the  income  of  the  proceeds  was  to  be  paid 
to  the  widow  for  life,  and  on  her  death  to  he 
divided  among  the  children.    The  widow  oc- 
cupied the  upper  part  of  the  house  until  her 
death  in  1852,  and  the  eldest  son  the  shop, 
paying  her  rent  for  the  same. 

Welford,  for  the  younger  children,  claimed 
to  have  the  house  sold. 

Glasse,  for  the  eldest  son,  contrJL,  on  the 
ground  he  had  acquired  a  title  by  occupancy. 

The  Vice-chancellor  said,  the  defendant 
must  be  taken  to  have  paid  rent  to  the  widow 
as  the  tenant  of  the  wiaow  who  entered  under 
the  will,  and  that  therefore  the  testator  and  the 
parties  under  him  had  acquired  a  good  title, 
and  a  sale  must  be  directed. 


^a^MTBor  Comis :  V.  C.  ITood:— Qhmii'i  Btmiokj^ii,  B.P.  Ctmrt, 
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Jone  8.-~Rojgp«r#  ▼•  Birt — CWr.  ad.  vuU. 

—  9, 10. — Atlomey'-'General  r.  Mayor,  ij^c, 
cf  Pij/mouikr—lnjvLtie^on  gnmted  until  hearing 
of  cause. 

—  n.—Piekeriny  v.  Blotter  —  Decree  for 
common  account  and  reference  to  Chambers. 

—  II,  13.— Biirfce  v.  ificrtet— Judgment  on 
coDStniction  of  will. 


Court  of  eueen'itf  Be ncfl. 
FW/fer  V.  Maekay.    June  13, 1853. 

COUNTY     COURT.  —  PLAINT     TO     RSCOVSR 
LBGACY.— JURISDICTION. — PROHIBITION. 

A  testator  who  died  at  M.,  gave  the  plaintiff 
a  legacy  of  20L  ehould  his  executors  think 
p.  The  executors  renounced,  and  admini- 
stration was  obtained  by  the  defendant,  who 
resided  in  London,  from  the  Prerogative 
Court,  cum  testamento  anneso:  Held, 
discharging  a  rule  to  rescind  a  prohibition 
which  had  been  granted  against  further 
proceedings  in  a  plaint  to  recover  the 
legacy,  that  the  cause  of  action  did  not 
arise  within  M. 

Qiuere,  also,  whether  the  County  Court  had 
jurisdiction  under  9  ^  10  Fict.  c,  95,  *. 
65. 

This  was  a  rule  nisi  to  set  aside  a  prohi- 
bition which  had  been  granted  in  this  case  on 
the  Judge  of  the  Kent  County  Court  at  Mar- 
^te  from  proceeding  in  this  plaint,  which  was 
bronjfhl  to  recover  a  legacy  or  20/.  It  appeared 
^e  testator,  Mr.  Chas.  W.  Mackay,  had  died  at 
Margate  and  left  the  legacy  to  the  plaintiff, 
should  his  executors  think  fit,  but  that  they  had 
renounced,  and  administration  been  taken  out 
hy  the  defendant,  who  resided  in  London,  in 
the  Preroprative  Court  cum  testamento  annexo. 

Field  showed  cause  against* the  rule,  and  re- 
ferred to  sect.  68  of  the  9  &  10  Vict.  c.  95,  and 
alw  on  the  ground  the  cause  of  action  did  not 
arise  within  the  jurisdiction. 

^foin,  in  support,  cited  sect.  65. 

The  Court,  without  deciding  whether  the 
Unnty  Court  had  jurisdiction  in  a  question  of 
vm  nature,  said  the  cause  of  action  had  not 
^[^Mn  within  the  jurisdiction,  and  discharged 
we  ruk  accordingly. 

June  S,^Regina  {esparte  Parish  Oglcers  of 
forking)  y.  South  Eastern  Railway  Company — 
">r.  ad.  vult 

-^  Q^—Regina  v.  Pilkington  and  another— 
^e  absolute  on  justices  to  issue  distress  war- 
rant for  payment  of  arrears  due  by  putative 
father  of  child. 

—  lO.—Hochster  v.  De  Latour—Cur.ad.vult, 

—  lO.-^Smyth  V.  Caf^en/er— Rule  absolute 
w  new  trial. 

-  10.— Dibble  v.  Bowater—Rvlt  absolute 
to  enter  verdict  for  defendant. 

^^  11. — Regina  v.  Commissioners  of  Land 
^^Jor  the  Tower  Division^  Cur.  ad.  mdt. 

-  n.—Frost  V.  0/toer— Rule  discharged 
» iet  aside  verdict  for  plaintiff. 

7  11,  U.—Earl  of  Harrington  v.  Ramsey 


-Csr.  ad.  mdt. 


June  13. — Amoldr.  Disnsdole  andant^her^^ 
Judgment  for  defendants. 

—  13. — In  re  Atirehouse  v.  Humphreys'^ 
Rule  absolute  for  payment  over  of  moneys. 

—  13. — In  re  Cocks  v.  Domcbofi— Issue  di- 
rected. 

—  13. — Regina  {exparte  Michael  Johnson) 
V.  7btim«eni/-— Rule  absolute  for  restoration  of 
sexton  to  office. 

—  13. — In  re  Philip  Vaxtghan — Reference  to 
the  Master,  on  showing  cause  against  rule  nisi 
obtained  by  Incorporated  Law  £>ciety  to  strike 
attorney  on  the  roll. 


^yntxCi  3Sm4  practice  Court. 
{Coram  Mr.  Justice  Coleridge.) 
In  re  Morris.    June  11,  1853. 

ATTACRMKNT    ON    ATTORNKY.  —  WHERE 
PERSONAL  SERVICE   DISPENSED   WITH. 

A  ruk  nisi,  on  an  attorney  for  an  attachment 
for  non-payment  of  moneys  on  dtfault  of 
handing  over  certain  shares  in  a  mining 
company,  had  been  left  with  a  clerk  at  his 
office,  the  attorney  keeping  out  of  the  way, 
and  he  stated  he  woula  send  it  to  him.    On 
afterwards  calling,  the  clerk  said  the  at' 
torney  had  been  at  his  office,  but  the  rule 
had  not  been  given  him  as  he  was  very 
much  occupied.     The  clerk  subsequently 
returned  the  rule  in  a  letter,  stating  he  was 
not  authorised  to  receive  papers,  but  on  the 
rule  was  a  memorandum  in  pencil  of  the 
time  to  show  cause.    The  rule  was  made 
absolute  for  an  attachment. 
It  appeared  that  a  rule  had  been  granted  o& 
Mr.  Morris,  an  attorney,  to  hand  over  to  the 
applicant  certain  shares  in  a  gold  mining  com- 
pany or  to  pay  a  sum  of  money,  but  that  no 
notice  had  been  taken  thereof.    This  rule  ni$i 
had  been  then  obtained  for  an  attachment,  but 
it  could  not   be  served   personally,  as  Mr. 
Morris  kept  out  of  the  way,  s^i    ahad  there- 
fore been  left  with  a  clerk  at  his  office,  who 
stated  he  would  take  care  and  send  it  to  Mr. 
Morris.    It  appeared  the  clerk  had  afterwards 
said  Mr.  Morris  had  been  at  his  office,  bat 
that  the  rule  had  not  been  shown  him  as  he 
was  very  much  occupied,  and  that  although 
the  applicant  had  called  several   times  and 
made  numerous   appointments,    Mr.  Morris 
could  not  been  seen.    The  rule  was  subse- 
quently returned  in  a  letter  by  the  clerk  stat- 
ing he  was  not  Mr.  Morris's  clerk  and  was  not 
authorised  to  receive  papers  on  his  behalf. 

Lush  now  moved  to  have  the  rule  made  ab- 
solute, it  appearing  there  was  also  a  pencil  me- 
morandum on  the  rule  as  to  the  day  for  show- 
ing cause. 

The  Court  said,  there  was  good  ground, 
under  the  circumstances  stated,  for  believing 
the  rule  had  been  received  by  Mr.  Morris,  and 
that  it  would  be  made  absolute  as  upon  a  per- 
sonal service.  

June  7. — Regina  v.  Assistants  ef  Mercers* 
Co. — Rule  nisi  for  quo  warranto  on  defendants. 
—  S.— Regina  v.  8ad4ler$'  Company'-B}x\e 
discharged. 


Superior  Cowts :  Q.  B.  Prac$iee  Ctmr«<— Ommmb  Pkm, 


no 

JoBB  lO.'-^Regma  ▼.  Juitiees  ofFlkiMMrt— 
Rale  nisi  for  issue  of  distress  warrant  to  en- 
fom  payraent  of  costs  of  prosecution  for  non- 
repair of  road. 

—  IZ.'^Saparte  BvUer,  m  re  Provoit^  Src., 
of  King's  College,  Cambridge — Motion  with- 
drawn for  restoxntion  of  fellow  to  his  office, 
and  application  to  be  made  to  the  bishop. 

•—  13.— %Re^na  v.  Hon.  F.  Scott  and  otkere 
^-ffinle  nut  for  certiorari  to  bring  up  indict- 
\  iar  xnanslaaghtMr. 


Court  of  CommiHi  VHneL 

Flack  V.  Master,  ^e.  of  Dotoning  College,  Cam- 
bridge.   June  9, 1853. 

COPTHOLM.  —  LIABILITY  OF  LORDS  OF 
MANOR  «rO  A.CCBPir  SURBSMDKR  INTER 
VIVOS  TO  A  8TRANGBR,  WHEREBY  THEY 
WOULD    LOSE  THEIR  FINES. 

Held,  on  special  case,  that  the  defendants, 
lords  of  a  manor,  were  not  eompeUahU  to 
accept  a  surrender  of  copyhold  land  from  the 
plaintiff,  A.,  to  such  toes  and  m  snch  man- 
ner as  B.,  his  executors,  ^c,  ut  any  time 
or  from  time  to  time  during  the  livfs  of  A. , 
and  B.,  or  the  life  of  the  survivor  qf  them,  \ 
or  within  21  days  of  the  day  of  the  decease 


June  8.— Reec^  and  amr.  v.Fasr&aafa^sn. 
«-On  apedal  case,  judgment  for  pkinnffis. 

—  ^^r^Wenham  v.  Aek-^  Rule  ^Ecbarged 
to  enter  a  nonsuit  or  enter  verdict  for  defiendant 

—  10.— Jii*c*erv.  Bii«&6^— On  demurrer  to 
plea  judgment  for  plaintiff. 

—  XQ.-^Shmky  ▼.  Profesmonai  Ufehser- 
anee  Company— Rule  nisi  to  rescind  order  fer 
leave  to  plead  and  demur  to  same  pleading. 

—  1  l.'-Darleff  and  others  v.  Mariia— Judg- 
ment for  plaintiffs. 

—-  13.— Jfartpood  V.  Fra/<?fv— Rale  absolute 
for  prohibition  to  Lincoln  County  Court. 


€awd  at  er(^tituer« 
Aldridge  and  wife  v.  Clarke.    June,  13,  i8i3. 

CITY  OF  LONDON  SMALL  DEBTS*  ACT.— 
APPLICATION  TO  DEPRIVE  OF  COSTS- 
LACHES.  •     -jt     r      i 

An  application  to  deprive  a  plaintiff  of  cMts 
under  the  15  4*  16  Vict.  c.  Ixxvii.,  «.  119 
{Cittf  of  London  Small  Debts*  Act),  tws 
held  marfc  too  late  where  more  than  thnt 
months  had  been  allowed  to  elapse. 

A  RULE  nisi  had  been  obtained  in  tbw  case 


to  deprive  the  plaintiff  of  costs  in  this  acUon, 

^       ,         .    -     z     ,j  r  -  •*.•  ito  recover  25/.,  under  the  15  &  16  Vatc. 

of  such  survwor,  should  by  any  wriHng  or  \  ^^^^j.  ^  ^      .^^^  ^.^   ^^  London  Small  Debts 

mt»m>i*itmtt»    Mttnnim*       *»mA    im     ttmftl*llt     ttf    and  \    .         x  .  ^  «   Tt  ^-^ '.J^^l  mthifl 


writings  appoint,  and  in  default  »/  a«^  j  Act),  on  the  irround  tlie  parties  resided  within 
..-#.•1  — I .-#-.--*    #-.  ^k^  .«•  of  R  ,       >"..       .   ».      .  nely, in  Burton Cr«- 

The  trial  took  place 


until  such  appointment,  to  the  use  ofB.\'^^'^^:^{^'^f^^^l'^^^'^^^^ 


his  heirs  and' assigns  for  ever,  according  \  ^^^^  ^^^  ^^^  -^^^  ^^^ 

to  ihe  custom  of  the  manor.  \  ^^  j^^  26  last 

This  was  a  special  case  widiout  pleadings  |  srowne  showed  cauw,  on  the  ground  the 
under  the  15  &  16  Vict.  c.  76,  s.  42,  for  the  de-  •  ^ppUcation  was  too  late,  more  than  th»e 
1"^°  ^^^L^^^^r^'^^^T'^i^i^^P^^I^I*^^^  having  elapt^ed;  Dawson  in  support. 

Umb  plaintiff  had  by  a  deed,  dated  m  July,  1852,      Yhe  X:ourt  said  the  application  was  too  late- 


oovenanted  to  mtirender  by  way  of  mortgage 
certain  copyhold  property  in  the  manor  of 
Tonbridge,  in  Bottisham,  of  which  the  de* 
Unidaots  were  the  lords,  to  aueh  uses  and  in 
•oeh  manner  as  £dmund  foster,  his  executors, 
administrators,  or  assigns,  at  any  time  or  from 
tjme  to  time,  during  the  lives  of  the  ^plaintiff 
and  the  eaid  E.  Foster,  or  the  life  of  the  aur- 
vivor  of  tliem,  or  within  21  days  from  the  day  of 
the  decease  of  such  survivor,  should  by  any 
ivriting  or  writings  appoint,  and  in  default  of 
«Dd  until  such  appomtmcnt  to  the  use  of  the 
«aid  £.  Foster,  his  heirs  and  aasigns,  for  ever. 
Recording  to  the  custom  of  the  manor,  subject 
to  the  ^sual  power  of  redemption .  The  defend- 
ants refueed  to  accept  the  aurreader  on  the 
ground  they  were  entitled  to  have  the  name  of 
the  ultimate  eurtenderee  on  the  rolL 

Byles,  S.  L.,  and  Worlledge  iar  the  plaintiff; 
Bkgh  Hill  for  the  defendants. 

TheCoiirf  said,  with  reference  to  surrendera 
to  the  use  of  a  will,  the  surrenderer  was  em- 
powered to  name  a  person  who  would  be  ad- 
mitted by  virtue  of  that  surrender,  but  that 
power  was  not  applicable  to  transactions  inter 
ffioos.  If  it  were,  lords  would  be  deprived  of 
their  fines,  as  there  might,  in  this  manner,  be 
a  continual  surrender  for  ever  without  any. 
fine.  And  therefore,  as  there  was  not  shown 
any  custom  to  exist  in  the  manor  for  the  power 
contended  for,  the  defendants  were  right  in  re- 
fusing to  accept  the  surrender  and  were  csOf- 
titled  to  judgment. 


June  S.—Crossfield  and  others  v.  Such- 
Rule  absolute  to*enter  a  nonsuit. 

—  B.'-Buudy  V.  Carlwright '-B.MlQ  °^' 
charged.  ,     ,  ^  ^ 

—  B.—Gibbsv.  Fremont— Huie  absolute  to 

increase  damages. 

—  S.'-Alexanderv.  Drucc— Btct  processus. 

—  lO.-^Mules  V.  Jennin^wj— Judgment  on 
special  case  from  Master  of  the  Rolls. 

__  lO.^Attomey-Gen.  v.  Sprott—The  m- 

—  10.— JBmery  V.  Webster— Cur.  ad,  ml. 

—  11.  —  V/ard  V.  Metcalfe  —  Order  as  to 

—  9,  13.  — BfliemoJi  v.  Gray  — Rule  Cx^ 
charged  for  new  trial. 

_  i  1^  13.— JS.  of  Harrington  v.  Ratnsfr' 
Rule  for  prohibition  discharged,  with  costs. 

_  13.— G*66a  and  another  v.  Fremont'--\r 
plication  refused  for  leave  to  tender  bill  ot 
exceptions.  •      «  1    ^ 

—  n.-'Appleyard  v.  Si^monrfs— Rule  re- 
fused for  new  trial  on  the  ground  of  vttaia 
being  against  evidence.  ^        ,. 

_r  13.  —  Tliornton  v.  Courf—  Rule  dis- 
charged  on  reduction  of  damages  by  consgrt^ 


A  rule  wae  afterwards  drawn  up  bv  *r- 
Tangmneat  fwr  paopv&eitt  of  the^ebt,  mfi  tne 
costs  of  judgmBott  eacecntioa*  and  of  the  pre- 
sent flcpplioatisn,  w&in  thaee  days,  otherwiBe 
rule  discharged  with  co^. 


Anaisftieal  Digest  of  Cases.-  House  qf  L^rds^AppedU  frim  Scotland. 
ANALYTICAL   DIGEST   OF   CASES, 

BSPOETSD  US   ALL  THS  COURTS. 
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%ouj(f  of  ILotD^. 
APPEALS  FROM  SCOTLAND. 

BAXRIBTEft'B   Of  INION. 

E«y/M4  fair,  ^«cf  of. — ^A  barrister'a  opinion 
m)on  a  qnestion  of  English  Common  liiw  or 
Equitf,  although  it  may  bind  the  Court  in 
Sa)tland,  will  not  bind  the  House  of  Lords. 
Maepherson  t.  Macpherson,  1  Macq.  243. 

BILL  OF  EXCBfTIONCU 

1.  AMthentication  by  Judge" s  signature  of  do^ 
ODMs/f.— It  is  essential  to  a  bill  of  exceptions* 
that  it  shall  authenticate  by  the  Judge's  signa- 
ture, the  documents  to  which  the  ruling  ex- 
cepted to  applies.  Unless  the  documents  are 
properly  authenticated,  the  Court  is  precluded 
firom  looking  at  them.  Hutchinson  v.  Ferrier, 
1  Macq.  196. 

Cisei  cited :  Galway  r.  Baker,  5  C.  &  F.  157 ; 
Gordoa  f.  Graham,  8  C.  6c  F.  107;  Lord 
Trimlealon  ▼.  Kemmis,  9  C.  &  F.  749-771 ; 
Irish  Society  7.  B.  of  Derry,  12  C.  &  F.  641. 

2.  W»efre9eutatiou  as  to  Judge^s  decision* — 
Ih  excepting  to  the,  ruling  of  a  Judge,  it  is  a 
peat  irrogidahty  to  represent  the  Judge  as 
having  decided  something  different  from  that 
which  be  really  has  decided.  Hutchinson  v. 
Ftnier^  I  Maoq.  Id6. 

civilian's  opinion. 
HiMT  far  the  House  can  ttLaaune  iiUo  the 
eoiRotoeis  of  a  civilian's  opinion  upon  a  ques- 
tion of  English  Ecclesiastical  Law,  obtained 
for  the  gmdance  of  the  Court  heiiaw,^-^umre. 
Geiisy.  Geils,  1  Macq.  255. 

C08T8. 

1.  When  refused.  -^  Costs  refused  where, 
although  the  judgment  complained  of  was 
affimied,  it  was,  nevertheless,  deemed  not  un- 
Kasonable  that  the  opinion  of  the  House 
shonld  be  taken  upon  the  question.  Murray 
V  Grant,  l  Macq.  178. 

2.  Disposed  of  by  Court  helow. — ^Power  given 
to  the  Court  below  to  dispose  of  costs  there 
incurred  respecting  the  question  upon  which 
the  judgment  is  reversed.  Matcher  son  v. 
^stphenon,  1  Macq.  243. 

3.  Variance  in  judgment. — ^Although  a  vari- 
nce  is  introduced  in  the  judgment  complained 
of>  the  House  may  award  costs  to  the  respond- 
ent where  it  appears  that  the  variance  would 
We  been  granted  by  the  Court  below  if  ap- 
iflied  to  for  the  purpose.  Trustees  of  Dundee 
Arbour  Y,  Dougatt,  1  Macq.  317. 

CREDITOR. 

1.  Appropriation  of  payment.  —  A  debtor, 
maldng  a  payment,  may  direct  to  what  portion 
of  lua  obligation  the  payment  shall  be  appro- 
priated;  and  the  creditor,  so  accepting  the 
payment,  shall  be  bound  to  apply  it  accordingly. 
iBtekeU  Y.  Culien,  1  Maoq.  190. 

S.  Agreement  to  take  four  per  cemt»  interest. 
**IMoy.— Whcffe  «  creditor*  in  the  view  of 
speedy  pajKieBC,  agreed  to  accept  four  ^er 
cent,  interest,  held  that  men  delay  in  the  pay- 


ment did  not  entitle  him  to  charge  jEoe;  the 
ei^nce  failing  to  show  that  the  dehiy  was  attn- 
bntable  to  misconduct  on  the  part  of  the  debtor. 

Judgment  of  the  first  division  reversed, 
and  interlocutor  of  the  Lord  Ordinary  (L«rd 
Murray)  affirmed. 

Coats  of  the  reclaiming  note  (i.  e.,  of  the  ap- 
peal from  the  Lord  Ordinary  to  thefirstdlvision) 
given  to  the  appellant,  although  the  Lord  Ordi- 
nary had  given  him  no  coats,  and  although  &e 
suit  was  a  creditor's  suit  with  a  fund  in  Couzt» 
Scott  V.  Sandeman,  X  Macq.  293. 

J>IVOBCB. 

1.  Consecutive  remedies.— Domicile. — A  do- 
mtciled  Scotchman  marries  a  domiciled  Eng- 
lishwoman m  England.  This  is  a  Scotch 
marriage.  The  wife's  domicile  merges  in  tiiat 
of  her  husbMid.  Wwrreuder  v.  IVarrender,  2 
Shaw  &  M*Lr  154,  pronounced  nnassaikble. 

The  parlies  retum  to  Scotland.  Afterwards 
the  wife  leaves  her  hoaband  and  comes  bade 
to  England.  He  sues  her  in  Doctor's  Com- 
mons for  restitotioo  of  conjugal  righto.  The 
defence  coupled  irith  a  prayer  for  divorce  * 
mened  et  tharo.  Sentence  accordingly.  She 
then  sues  her  husband  in  Scotland  for  divorce 
h  viucuh  mairimonm:  HM,  that  she  was  not 
barred. 

Whether  the  w^'s  domicile  was,  or  was  not. 
severed  by  dimireo  in  Doctors'  Conunons, — 
quare. 

But  the  adultery  having  been  committed  in 
Scotland,  and  the  husband'a  domicile  contino- 
ing  ihere,^  Semble  that  the  Scotch  Court  had 
jurisdiction. 

McCarthy  v.  De  Caix,  2  Russ.  &  Myl.  614-, 
and  LoUy's  case,  Russ.  &  Ry.  237,  commented 
upon.  Conflict  of  laws  not  be  rectified  by  ju- 
dicial authority. 

A  sentence  of  divorce  h  mensd  et  tkortf, 
which  is  ancillary  to  divorce  i  vinculo  matru 
monU  in  England  ought  not  to  be  an  impedi- 
ment to  that  remedy  in  Scotland. 

With  a  view  to  divorce  d  vinculo  matrimami 
in  Scotland,  it  is  immaterial  whether  the  pre- 
vious sentence  of  divorce  h  mensd  et  thoro  has 
been  obtained  in  England  or  in  Scotland. 

AlUson  V.  Catley,  Second  Series,  voL  l,p. 
1,825,  commented  upon.     Oeils  v.  Geils,  1 
Macq.  255. 

Cases  cited  in  the  judgment  t   Best  v.  Best,  1 
Addams,  411. 

A.  Nou'uccess. — Evidence. — Where  a  hus- 
band after  a  long  absence  did  not  rejoin  his 
wife  till  24th  November,  1849,  and  where  she, 
nevertheless,  produced  to  him  a  full  grown 
child  on  the  18th  May,  1850:  Held,  that  he 
could  not  have  been  the  father,  and  that  she 
was  guilty  of  adultery.  Bill  passed,  with  a 
clause  bastardizing  the  child« 

Strict  proof  of  non-access  required  in  such 
caaes.    Heathcote's  Divorce  Bill,  1  Mac^.  277. 

3.  Clause  forbid  $ling  marriage  of  paramours* 
^Forbidden  decrees.— The  usual  clause  inter* 
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dieting  the  marriage  of  the  paramoun  tmnecea- 
saiy,  when  they  are  within  the  forbidden  de- 
grees.   Heatkcott's  Divorce  BiU,  1  Macq.  277. 

4.  Non-access,  —  Bastardizing  clause,  — 
Where  a  wife  after  long  absence  did  not  rejoin 
her  husband  till  the  22nd  December,  1847> 
and  where  she,  nevertheless,  produced  to  him 
a  full  grown  child  on  the  5th  July,  1848 ;  the 
evidence  of  adultery  (independenUy  of  non- 
access)  being  complete,— bill  passed,  but  a 
clause  proposing  to  bastardize  the  chWdrtjected. 
M*Lean*s  Divorce  Bill,  I  Maco.  277,  n. 

5.  Satisfaction  of  costs  and  aamages,— Costs 
of  the  action  at  law  paid ;  but  no  satisfaction 
of  the  damages.  Bill,  nevertheless,  under  the 
circums^nces  passed.  Tayleur^s  Divorce  BUI, 
I  Macq.  279. 

6.  Payment  for  defence  to  wife, — 30/.  ordered 
to  be  paid  'to  the  wife  for  the  conduct  of  her 
defence.  Llewelyn's  Divorce  Bill,  1  Macq.  280. 

7*  Latent  adultery, — Bar  by  subsequent  «»< 
kindness, — A  wife  commits  adultery,  at  a  time 
when  the  husband,  ignorant  of  her  miscon- 
duct, is  living  with  her  in  harmony  and  affec- 
tion,—whether,  continuing  still  ignorant  of  her 
guilt,  his  subseouent  inattention  and  unkind- 
ness  to  her  will  oar  his  bill  for  divorce  brought 
on  the  discovery  of  her  guilt :  QtMere.  Llew^ 
elyn's  Divorce  Bill,  1  Macq.  230. 

8.  ^afRfim^tofi  of  petitioner, — Refusal  of  the 
House  to  allow  the  petitioner  to  be  examined, 
and  his  bill,  under  the  circumstances,  rejected. 
Llewelyn's  Divorce  Bill,  I  Macq.  280. 

BA8BMENT. 

Servitude  of  spatiandi, — Co«/«.— There  can 
be  no  prescriptive  right  in  the  nature  of  a 
servitude  or  easement  so  large  as  to  preclude 
the  ordinary  uses  of  property  by  the  owner  of 
the  lands  affected. 

Sembte,  that  where  a  claim  in  the  nature  of 
a  servitude  or  easement  is  incapable  of  judicial 
control  and  restriction,  it  cannot  be  sustained 
by  prescription. 

It  does  not  foUow  that  rights  sustainable 
by  grant  are  necessarily  sustainable  by  pre- 
scription. 

Where  new  inventions  come  into  use  they 
may  have  the  benefit  of  servitudes  and  ease- 
ments; the  law  accommodating  its  practical 
operation  to  the  varying  circumstances  of 
mankind. 

Special  order  for  the  payment  of  costs, 
Dyce  V.  Lady  Hay,  1  Macq.  305. 

BVIDBNCB. 

1.  Rejection  of  documents  at  trial. — Effect 
of,  to  be  considered,— Under  the  13  &  14  Vict, 
c.  36,  s.  45,  the  Court  is  to  consider  what 
effect  documents  rejected  would  have  had,  if 
admitted ;  and,  if  the  Court  shall  be  of  opinion 
that  the  documents,  if  admitted,  ought  not  to 
have  affected  the  result,  the  undue  rejection  of 
tiiem  at  the  trial  wiU  not  make  it  imperative  to 
allow  the  exception.  Hutchinson  v.  Ferrier,  I 
Macq.  196. 

2.  Alternative,  —  Issues.  — Agreement,  —Al- 
ternative issues  may  produce  an  available  ver- 
dict; but  they  require  great  care  and  discri- 


mination on  the  part  of  the  Jodge  in  bit 
summing  up.  Thus,  where  the  issues  were 
alternatively,— 1  st,  whether  J.  was  a  oenon  of 
wecdc  mind ;  and  2ndly,  whether  he  nad  been 
imposed  upon, — a  general  verdict  nmplr  "for 
the  pursuer  "  was  held  bad.  But  the  Uooie, 
assuming  that  the  Judge  had  correcdy  direct- 
ed the  jury  at  the  trial,  sent  the  case  back  to 
have  the  judgment  properly  entered  up  firoia 
his  notes. 

Semble,  alternative  issues  ought  to  be  dti- 
continued  where  it  is  agreed  at  a  trial  tbit  a 
certain  objection  shall  apply  to  aU  evidence  of 
a  certain  description ;  aeld,  that  in  afterwardi 
completing  the  record,  the  objection  must  be 
repeated  articulately  to  each  question  embraced 
by  the  agreement. 

Report  of  Irvitw  v.  Kirkpatrick,  7  Bell's  ap.  r 
ca.  215,  corrected  by  Lord  Brougham.  Ms-  |> 
rianski  v.  Cairns,  1  Macq.  212. 

3.  Authentication  of  dociwieiiff.— Repetition 
of  the  censure  (pronounced  in  HutckinsimY. 
Ferrier,  p.  106),  upon  the  non.autheniicatk» 
of  documents  forming  the  groundwork  of  a  bill 
of  exceptions.  Marianski  v.  Cairns,  I  Macq.  212. 

4.  Capacity, -- Acts  and  declarations, --h.     I 
man's  acts  and  declarations  are  the  best  and 
the  only  evidence  of  his  capacity.    MarianiH 
V.  Cairns,  1  Macq.  212. 

6.  Admission.—In  another  *i»i7.— Although, 
in  general,  pleadings  m  one  suit  cannot  be 
used  in  another  as  evidence  of  the  truth  of  the 
allegations  contained  in  them,  yet,  where  a 
pleading  is  signed  by  the  party,  it  will  be  re» 
garded  in  the  light  of  an  admission,  and,  as 
such,  it  will  be  evidence  against  him,  not  onlj 
with  reference  to  a  different  »subject-Biatter, 
but  in  a  suit  maintained  against  a  different 
opponent.    Marianski  v.  Cairns,  1  Macq.  212. 

6.  Authentication  of  judgments.^Act  1686, 
w.  4.— Under  the  Act  of  I6d6,  c.  4,  it  is  not  in- 
dispensable that  the  interlocutors  of  CourU  of 
Justice  shall  be  signed  at  the  time  when  thej 
are  pronounced. 

Semble,  thai  the  Act  does  not  apply  to  Ec- 
clesiastical tribunals.    Fergusson  v.  Skirving,  1 

Macq.  232. 

7.  Qficer  of  ship  being  at  particular  place  at 

given  <ime.—Lo^-6oo*.— The  log  and  mustff 
books  of  a  ship,  returned  every  quarter  to  the 
Admiralty,  mentioned  the  name  of  an  officer 
as  with  me  ship,  at  a  certain  place  for  a  givw 
period  of  time :  Held,  that  this  was  not  suffi- 
cient evidence  of  his  having  actually  been 
there  for  the  time  specified.  Heathcot^t 
Divorce  BiU,  1  Macq.  277. 

8.  On  commission,  when  to  be  iwerf.— Where 
a  proposed  witness  resides  out  of  the  Scottish 
jurismction,  his  deposition  upon  commission 
may  be  read  without  proving  at  the  trial  that 
he  is  then  absent,  and  that  his  personal  attend- 
ance cannot  be  procured. 

If,  however,  it  be  shown  that  the  proposed 
witness,  though  usually  resident  elsewhere,  la 
at  the  time  of  the  trial  actually  within  Scotland, 
his  deposition  cannot  be  read  without  previ- 
ously proving  that  his  personal  attendance  is 
imposaible. 
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If  it  be  a  case  of  temporarv  abtence,  or  of 
age,  iDfirmitv,  or  sickDess,  tne  deposition  of 
the  proposed  witness  cannot  be  read  till  the 
disability  has  been  proved.  Sutton  r,  Ainslie, 
1  Macq.  299. 

Cue  cited  in  the  jadgment:  M*Kaj  r.  M'Leod, 
4Mai7.378. 

KXBCUTORS. 

1.  Scottisk  Act,  leiT^^OHe-thirdo/^ dead's 
part." "Where  right  defeated,-^ Under  the 
Scottish  Act  of  Parliament,  I6l7t  c.  14,  exe- 
cntors  are  absolntely  entitled  to  one-third  part 
of  the ''  dead's  part,  or  undisposed  of  residue 
of  the  testator's  estate,  even  althouf^h  leptacies 
are  given  to  them  in  their  character  of  exe- 
cutors. 

Semble,  that  nothing  short  of  a  giffc  to  an- 
other person  will  defeat  the  executor's  right 
on^er  the  Statute,  and  that  words  of  mere  ex- 
clusion, however  express,  will  not  bar  their 
claim.    Murray  v.  Grant,  1  Macq.  178. 

Ctse  cited  in  the  judgment:  Warburton  v. 
Loreland,  2  Duwl.  &  CI.  480. 

2.  Receipt  qf  money, — Payment  to  co-execu- 
tor.^Discharge, — Where  an  executor  has  re- 
ceived money  forming  part  of  the  testator's 
assets,  he  cannot  discharge  himself  from  the 
responsibility  by  saving  or  showing  that  he 
banded  over  the  amount  to  his  co-executor. 
Maepherion  v.  Macpherson,  1  Macq.  243. 

GIFT. 

Cttma^tre  or  substitutional.-^ Legacy  "  re* 
pea/crf.'*— Where  a  legacy  of  the  same  amount 
is  giren  to  the  same  person,  by  a  prior,  and 
by  a  subsequent,  testamentary  instrument,  the 
question  will  be,  not  whether  the  first  tnstru^ 
an/,  bnt  whether  the  first  legacy  be  revoked. 
In  other  words,  whether  the  gift  be  cumulative 
or  substitutioiMl. 

To  say,  in  such  a  case,  that  the  legacy  is 
**  repeated,"  is  to  assume  that  the  gift  is  sub« 
ititutional,  which  is  the  point  for  inquiry. 
Stoddttrt  V.  Grant,  1  Macq.  163. 

judge's  direction. 

Celeulated  to  meet  justice  of  the  case. — Re- 
emmendation  to  jury. — Where  a  Judge's  di- 
rection to  the  jury»  though  not  faultless,  was 
on  the  whole  calculated  to  meet  the  justice  of 
the  case,  exception  disallowed. 

The  recommendation  of  a  Judge  to  the  jury 
is  equivalent  to  a  direction.  Sutton  v.  Ainslie, 
I  Macq.  299. 

lands'  clauses'  consolidation  act. 

Constructive  agreement.  —  Penalty.  —  Land- 
ovxer.— Under  the  Lands'  Clauses'  Consoli- 
dation Act  of  Scotland,  notice  by  a  company 
tlat  they  are  willing  to  treat  with  a  land- 
owner is  a  contract  which  constitutes  the  re- 
lation of  vendof  and  purchaser. 

So  likewise  notice  oy  the  landowner  that  he 
demands  a  Jury  trial,  or  in  the  alternative  a 
^^ertain  price.  In  this  last  case,  unless  the 
company  take  the  course  prescribed  by  the 
Act,  they  will  be  bound  to  pay  the  sum  de- 
manded. 


Such  consequence  not  penal,  but  the  result 
of  a  constructive  agreement. 

When  the  company  present  their  petition  to 
the  sheriff  to  summon  a  jury,  if  it  appear  that 
they  have  not  taken  the  course  prescribed  by 
the  Act,  he  cannot  adjourn,  but  must  at  once 
refuse  the  petition.  Edinburgh,  Perth,  and 
Dundee  Ratlway  Company  v.  Leven,  1  Macq. 
284. 

LEASE. 

See  Stamp  J  Tenancy,  2. 

NUISANCE. 

1.  Scientific  experiments. — Order  by  consent » 
— Itnie.--Order  by  consent  for  experiments 
under  scientific  superintendence  to  ascertain 
whether  a  projected  manufacture  would  prove 
a  public  nuisance.  Interim  interdict  against 
the  work.  Report,  that  the  manufacture  con- 
ducted according  to  a  certiun  specification 
would  not  prove  noxious*  Acquiescence  in 
that  report.     Interdict  thereon  recalled. 

Held,  that  as  the  matter  then  stood,  the 
point  of  nuisance  or  no  nuisance  was  con- 
cluded ;  and  that  the  appellant  could  not  de- 
mand an  issue  for  trial  before  a  jury.  Arnot 
V.  Brown,  1  Macq.  229. 

2.  Interdict. -^lu  Scotland,  an  interdict  may 
be  granted  against  a  nuisance,  not  existing  but 
anticipated,  though  perhaps  problematical. 
Arnot  V.  Brown,  1  Macq.  229* 

practice. 
Rectifying  entry  of  judgment.^  Time  within 
which  an  application  for  rectifying  the  entry  of 
a  judgment  upon  a  verdict  may  be  applied  for, 
MariansH  v.  Cairns,  1  Macq.  212. 

Cases  cited  in  the  judgment:  Richardson  v. 
Mellish,  1  C.  &  F.  ^t4 ;  Short  v.  Coffin,  5 
Burr.  1^30 ;  Eddowes  v.  Hopkins,  Dong. 
S77-8;  Harrison  v.  Kiogf,  .1  B.  &  Aid.  161 . 

PRESCRIPTION. 

Statute  of  Limitation, — Immunity  by  non» 
iwer.— The  Scotch  Statute  of  1617,  c.  12,  re- 
specting prescription,  does  not  contain  the 
words  positive  and  negative.  Whether  these 
words  have  not  tended  to  perplex  the  subject : 
Quare. 

General  policy  of  Statutes  of  Prescription. 
The  old  English  Statutes  of  Limitation  barred 
the  remedy  only,  not  the  right ;  but  the  modem 
ones  cut  off  the  right  as  well  as  the  remedy. 

Public  corporations  are  not  less  liable  to  the 
operation  of  prescription  than  private  persons. 

Immunity  or  exemption  may  be  prescribed 
for  by  dereliction  or  non  user  for  40  years. 
Trustees  of  Dundee  Harbour  v.  Dougall,  1 
Macq.  317. 

PRINCIPAL  AND   AGENT. 

Payment  by  agent,  —  Circumstances  under 
which  it  was  held  (reversing  the  judgment  of 
the  Court  below),  that  payment  bv  an  agent 
was  payment  by  the  principal.  Mitchell  v. 
C«//efi,  1  Macq.  190. 

RECEIVER. 

Appropriation  qf  receipts  in  reduction  qf 
prmct/ya/.— Circumstances  under  which  it  was 
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hflidy  tbat  payments  should  have  been  applied 
by  the  receiver  in  redaciDf;  prineipal  and  not 
in  dischaiiging  inieresL  ScQttr.  Sandeman,  1 
Mkcq,  293. 

RKCORD* 

Judgmei^t  on  meritg,  —  Th«  record  ou^ht 
always  to  be  doBed  before  jod^^eat  on  the 
merits  is  obtained.  GeUs  v.  Gtft£r,  1  Macq. 
255. 

Agreement  for  lease, — In  Scotland,  agree- 
ments to  demise  are  leases,  and  require  to  be 
stamped  as  such.  Hutchinson  v.  Ferrier,  I 
Macq.  196. 

TENANCY. 

1.  Issues  directed  for  trial. — Occvpation  lea- 
der an  independent  titlc-^lti  a  case  where  the 
issnes  directed  for  trial  were,  whether  the  pur- 
eroer  was  tenant,  under  the  coporation  of  Edin- 
burgh, of  a  given  piece  of  ground  for  a  given 
period  of  time,  and  whether  the  defender  had 
wrongfully  taken  and  retained  possession  of  it, 
to  the  loss  and  damage  of  the  pursuer,  there 
being  no  proof  that  the  property  in  question 
was  let  by  the  corporation  to  the  pursuer;  and 
it  appealing  that  the  defender  was  in  posses- 
sion, all  along,  under  an  independent  title: 
HMi  that  the  action  against  him  could  not  be 
sustained.  Hutchinson  v.  Ferrier,  1  Macq. 
196. 

2.  Muse  be  followed  by  possession. — A  lease, 
in  Scotland,  to  have  its  full  effect,  mnst  be  fol- 
lowed by  possession;  and,  therefore,  in  the 
above  case  :  Semble,  even  if  the  title  had  been 
proved,  the  want  of  possession  on  the  part  of 
the  pursuer  would  have  been  fatal  to  the  action. 
Hutchinson  v.  Ferrier,  1  Macq.  190. 

TRUSTEES. 

J.  Mortgage  on  house  property, — Surveyor. 
— Investment  of  trust  funds. — Prolijnty. — Ge- 
neral remarks  by  the  Lord  Chancellor  on  the 
danger  to  trustees  of  taking  house  property  as 
tnortgage  security,  and  on  the  hazard  of  trust- 
ing to  the  opinions  of  surveyors. 

Where  the  instrument  creating  the  trust 
does  not  specify  the  securities  to  be  taken, 
they  must  be  understood  in  law  to  mean  such 
securities  as  a  trustee  of  funds  can  properly 
accept. 

Censure  by  his  lordship  on  the  prolixity 
of  the  appellant's  printed  case.  Thomson  v. 
Christie,  1  Macq.  236. 

2.  Sale  by  auction. — Omission  of  trustee  to 
ret^eUon  default, — Where,  on  a  sale  by  auction, 
the  purchat>er  makes  default,  the  omission  to 
re-sell  under  the  usual  clause  is  not  necessarily 
a  breach  of  trust.  Thomson  v.  Christie,  1 
Macq.  236. 

3.  Breach.  —  Indemnity  clause. -^k  trustee 
held  responsible  for  the  consequences  of  a 
breach  of  trust,  notwithstanding  indemnity 
dauses  unusually  extensive. 

Diversity  of  the  grounds  on  which  the 
Court  below  and  the  House  proceeded.  Thom- 
son V.  Christie,  I  Macq.  236. 

4.  Account  directed  by  interlocutor  unap* 
pealed  from. — Trust  unperformed. — ^Where  a 
general  account  is  directed  by  interlocutor  un- 


appealed  from,  no  demand  can  be  eouidand      j 
stale. 

So  likewise  when  a  trust  remains  lupe^ 
formed.  Macpkerstm  t.  Macphermm,  1  Maq. 
243. 

VU.LAGB  GREENS. 

Dedhation,  —  The  law  of  S^cotland  agrees 
with  the  law  of  England  in  balding  that  the 
right  to  village  greens  and  play-groTindi 
stands  upon  a  principle  of  original  dedication 
to  the  use  of  the  public.  Dyee  v.  Lady  Hisji,  1 
Mai^q..  3Gf5. 

Cases  cited  in  the  judgneot :  Dundee  v.  HantH, 
6  second  series.  12;  Dunse  v.  Hay,  Moit. 
Diet.  1825;  Breadalbaue  v.  M'Gref^r.  7 
Bell's  A  pp.  Ca.  4S ;  Harvie  v.  Rodgers.  4 
Morr.  Jur.  Rep.  ^b;  Dempster  v.  Cleghoro, 

0  second  series,  12. 

WILL. 

1.  Revocation. — Onus  probandi.—The  Comi 
will  not,  from  doubtful  or  equivocal  ezpressioDs 
found  in  a  subsequent  testamentary  paper,  infer 
the  revocation  of  a  previous  one. 

The  onus  of  proving  the  revocation  of  prior, 
by  fiubsequenty  testamentary  instruments,  is    | 
on  those  who  assert  the  revocation.    Stoddart 
V.  Grant,  1  Macq.  163. 

Case  cited  in  the  judgment:  Thomas  V.  Erans, 
2  East,  448. 

2.  Prepared  by  professional  man»—Non  r«- 
vocation.—li  a  testamentary  instrument  con- 
tain no  express  revocation  of  former  testamen- 
tary instrameBtOy  the  eircmnstance  of  its  hav- 
ing  hem  prepared  by  a  professiofnal  man  for- 
niahes  an  argument  to  show  that  revocation  * 
was  not  intended.  Stoddart  v.  Grant,  1  Maq.  | 
163. 

3.  Instruments  appearing,  primd  facie  to  be 
testamentary,  shall  be  deemed  testamentary 
until  the  contrary  is  shown.  Stoddart  v.  Grasf, 
1  Macq.  163. 

4.  C(mstruoHcfiu**^Fnymmt  bff  esteoatorsof 
legacy  before  11  momths- — Where  a  will  made 
in  England  by  a  person  domic^d  in  England, 
directed  that  the  whole  of  hi$  personal  property 
should  be  laid  out  in  the  purchase  of  lands  in 
Scotland,  to  be  entailed  on  a  certain  series  of 
heirs :  Held  (reversing  the  judgment  of  the 
Court  below),  that  the  iiret  taker  was  entitled 
to  the  income  from  the  testator's  death,  and 
thai  the  rule  which  allows  executors  to  defer 
the  payment  of  legacies  for  12  months  did  not 
apply. 

Lord  Eldon's  decision  in  Sitwell  v.  Barnard, 
6  Ves.  520,  examined* 

Stolt  V.  Hollingsworth,  3  Madd.  I6l,  before 
Sir  John  Leach»  pronounced  not  to  be  law. 

Point  apparently  overlooked  by  Lord  Eldon 
in  Angerstein  v.  Martin,  Turn.  &  Russ.  232,  as 
to  the  principle  on  which  the  claims  of  the 
tenant  for  life  are  to  be  |^ven  effect  to,  withoot 
injury  to  those  in  remamder.  Macpherson  t. 
Macpherson,  I  Macq.  243. 

Cases  eited  in  the  judfcment :  Hewitt  v.  Moriis, 
Turn.  &  B.  241;  La  Terriete  v.  Buhner,! 
Sim.  18;  Douglas  v.  Cougreve,  1  Keen,  410; 
Dimes  v.  Scott,  4  Russ.  193 ;  Taylor  v.  CUrk» 

1  Hare,  161. 
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THE   AMENDJSD   BILL   AND    SCHEDULE. 

A  FRESH  copy  of  the  Bill,  described  **  as 
amended  in  Committee/*  and  ordered  by 
the  House  of  Commons  to  be  printed  on 
the  13th  June,  is  now  before  us,  but  as  this 
print  was  ordered  immediately  after  the 
debate  raised  by  Sir  John  Pakington's 
motion  on  tbe  principle  of  the  Bill,  which, 
as  our  Teaders  are  aware,  was  affirmed  by  a 
large  majority,  and  when  the  Bill  was  only 
committed  pro  forma,  in  point  of  fact,  it 
contains  no  amendments  suggested  in  Com- 
mittee. 

The  only  new  clause  introduced  in  the 
reprint  is  intended  to  meet  the  case  of  a 
succession  derived  from  several,  where  the 
precise  proportion  of  interest  derived  from 
each  may  not  be  distinguishable.  It  is  pro- 
posed to  deal  with  such  a  state  of  things, 
which  we  can  readily  believe  has  often  oc- 
curred, by  the  following  clause,  marked  A, 
and  now  numbered  12  ; — 

"Where  the  successor  shall  derive  his  suc- 
cession from  more  predecessors  than  one,  and 
tiie  proportional  interest  derived  from  each  of 
them  shall  not  be  distinf^uishable,  it  shall  be 
lawful  for  the  Commissioners  to  aj^ree  with  the 
successor  as  to  the  duty  pavable ;  but  if  no 
such  agreement  shall  be  made,  the  successor 
shall  be  deemed  to  have  derived  his  succession 
in  equal  proportions  from  each  predecessor, 
and  shall  be  chargeable  with  duty  accordingly." 

The  reprint  of  the  Bill  derives  all  its  im- 
portance from  the  Schedule  annexed,  con- 
tiuning  three  tables,  obviously  of  a  most 
ekborate  character,  and  which  Mr.  Glad- 
stone assured  the  House  of  Commons,  were 
"  framed  by  the  Government  Actuary  upon 
the  most  accurate  data,  and  with  the  most 
mature  consideration."  To  understand  the 
application  of  the  tables  thus  described,  it 
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is  necessary  to  revert  to  the  clauses  pre- 
scribing the  functions  and  uses  of  the  tables. 
The  dause  printed  at  length  (ante,  p.  107), 
proTiduig,  that  the  interest  of  a  successor 
in  real  property  shall  be  conadered  to  be 
of  the  value  of  an  annuity,  also  directs,  that 
"eterv  such  annuity,  for  the  purposes  of  this 
Act,  shall  be  valued  according  to  the  tables 
in  the  Schedule  annexed  to  this  Act;"  and 
by  a  subsequent  section  it  is  proposed  to 
enact,  that : — 

"  The  value  of  any  interest  in  personal  pro- 
perty chargeable  as  an  annuity,  either  under 
this  Act  or  under  the  Legacy  Duty  Acts,  and 
upon  which  the  Duty  shall  not  already  have 
been  assessed  under  such  acts,  shall,  after  the 
time  appointed  for  the  commencement  of  tlua 
Act,  be  calculated  according  to  the  Tables  m 
the  Schedule  annexed  to  this  Act,  and  not  ac- 
cording to  the  Schedule  annexed  to  the  Act  of 
the  36th  of  Geo.  the  3rd,  c,  52." 

The  tables  now  prepared,  therefore,  arc 
intended  to  regulate,  not  only  the  value  of 
any  interest  in  real  or  personal  property 
chargeable  as  an  annuity  under  this  Act,  or 
under  the  Legacy  Duty  Acts,  but  also,  as 
respects  future  valuations,  to  supersede  the 
use  of  the  Schedule  annexed  to  the  Act  36 
Geo.  3,  c.   52.    The  Table  No.  1  fixes 
"  the  value  of  an  annuity  of  100/.  per  an- 
num held  on  a  tingle  lifer  from  birth  to 
the  age  of  95  years.     Table  No.  2  fixes 
"  the  value  of  an  annuity  of  100/.  per  an- 
num held  on  the  joint  continuance  of  two 
lives,'*  beginning  when  the  age  of  the  elder 
life  is  95,  and  the  age  of  the  younger  94,  and 
proceeding  downwards  in  regular  succeswon 
until  the  elder  life  is  only  one  year  old.    Tlie 
Table  No.  3  fixes  **  the  value  of  an  annuity 
of  100/.  per  annum  for  any  number  of  years 
not  exceeding  95,"  commencing  at  one  year. 
To  these  Tables  are  appended  the  follow- 
ing  Rules,  founded  on  the  Tables :— 
Rule   for   determining  the  value  of  an 
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annuity  of  100/.  per  annum,  held  on  th« 
long;est  of  two  lives.  Rule  for  determining 
the  value  of  an  annuity  of  100/.  per  annum, 
held  on  the  joint  continuance  of  three  tives. 
Rule  for  determining  the  value  of  an  an^ 
nuity  of  100/.  per  annum,  held  on  the 
longest  of  three  lives ;  and  a  further  rule 
where  the  anmiitv  ahidl  be  for  more  than 
three  lives,  in  which  ease  it  is  to  be  valued 
as  an  annuity  for  the  three  youngest  lives. 
It  is  also  declared,  that  where  the  annuity 
shall  be  given  for  a  longer  term  of  years 
than  95,  or  in  perpetuity,  it  shall  be  valued 
as  an  annuity  for  95  years  only. 

The  important  clause  already  referred  to, 
providing  that  the  interest  of  a  successor  in 
real  property  shall  be  considered  to  be  of 
the  value  of  an  annuity,  vras  the  subject  of 
very  earnest  discussion  in  Committee.  The 
clause,  it  vnll  be  observed,  provides,  that 
the  duty  shall  be  paid  by  eight  half-yearly 
instalments,  -the  first  at  the  expiration  of 
12  months  after  the  successor  becomes  en- 
titled to  the  possession,  or  income,  and  the 
remaining  instalments  at  half-yearly  inter- 
Tals.  On  one  side,  it  was  contended  to  be 
burthensome  and  unjust  to  insist  upon  pay- 
ment of  the  duty  within  four  years  and  a 
half,  and  it  was  suggested  as  more  equitable 
to  levy  an  annual  tax  extending  over  the 
whole  period  during  which  the  interest  of 
the  successor  continued.  On  the  other 
hand,  it  was  insisted  that  the  successor  to 
real  property  should  be  placed  in  this  re- 
spect on  the  same  footing  as  the  successor 
to  personal  property,  and  should  be  com- 
pelled to  pay  the  Succession  Duty  within 
one  year.  It  was  understood  that  the 
opinion  of  the  House  would  be  taken  in  a 
future  stage,  upon  those  conflicting  views, 
but  in  the  meantime  the  clause  went 
through  Committee  vrithout  amendment.  ^ 

The  only  clause  upon  which  the  Governit 
ment  has  hitherto  received  any  check  is 
that  furnishing  a  rule  for  valuing  lands, 
houses,  &c«    The  clause  is  in  these  words : 

"  In  estimating  the  annual  value  of  lands 
used  for  agricultural  purposes,  houses,  build- 
inp^s,  tithes,  teinds,  rent-charges,  and  other 
property  yielding,  or  capable  of  yielding,  in- 
come, not  of  a  fluctuating  character,  an  allow- 
ance shall  be  made  of  all  necessary  outgoings ; 
but  there  shall  be  included  in  such  estimate,  in 
the  case  of  a  successor  not  restricted  from  cut- 
ting the  timber  thereon,  the  computed  annual 
value  of  such  timber,  not  being  timber  planted 
or  left  standing  for  the  shelter  or  ornament  of 
a  mansion  house,  and  valued  therewith." 

Nearly  every  line  of  this  clause,  as 
framed,  was  the  subject  of  much  verbal 
criticism,  and,  upon  discussion,  it  appeared 


that  a  wide  and  irrecondlable  difference  of 
opinion  prevailed  as  to  the  ciremnstanm 
under  which  the  annua!  value  of  /tm6er 
should  be  brought  within  the  operation  of 
the  Act.     Tl)e  Chancellor  of  the  Ei<*cqwr 
wlmitted,  that  this  part  of  the  clause  might 
be  advantageously  modified,  and  suggested 
various  amendments,  which  do  not  vppeu 
to  have  been  favourably  received.     Ulti- 
mately, it  was  proposed' by  Sir  John  Trol- 
lope  to  omit  all  that  part  of  the  ekuse 
which  follows  the  word  "outgoings ;"  and 
upon  a  division,  this  amendment  was  car- 
ried by  a  smaU  majority :    but  as  several 
members  who  voted  in  the  majority  subse- 
quently declared,  that  they  did  not  desire 
to  exclude  growing  timber  producing  profit 
from  the  operation  of  the  duty,  and  only  re- 
quired that  the  circumstances  under  which 
timber  may  be  included  in  the  estimate 
should  be  modified,  this  division  can  hardly 
be  regarded  as  a  party  triumph.     Indeed, 
we  can  hardly  conceive  that  the  Grovem- 
ment  would  find  much  difficulty  in  sug- 
gesting a  mode  by  which  the  difference  of 
opinion  that  has  unexpectedly  arisen  upon 
this  point  may  be  satisfactorily  compro- 
mised, and  the  Chancellor  of  the  Exche- 
quer may  well  congratulate  himself  if  no 
more  serious  defeat  awaits  him  upon  the 
clauses  which  remain  to  be  discussed. 


COMMON  LAW  COMMISSION. 

ADDITIONAL  REMEDIES.— FUSION  OF  LAW 
AND    EQUITY. 

Introductory  to  the  consideration  of 
the  cases  in  which  the  Courts  of  Law  afford 
only  partial  or  inadequate  remedies,  the 
Commissioners,  in  their  Second  Report, 
briefly  advert  to  the  nature  and  extent  of 
the  exdusive  jurisdiction  exercised  hj 
Courts  of  Equity  in  matters  involving  no 
interference  with,  or  control  over  Common 
Law  rights.  The  public  is  not  favoured 
with  a  very  explicit  declaration  of  the  senti- 
ments of  the  learned  Commissioners  upon 
the  fusion  of  Law  and  Equity.  Distinctly 
propounding  the  question,  they  dechne  to 
state,  whether  they  think  it  would  be  "con- 
ducive to  despatch  of  business  and  satisfac- 
tion in  the  administration  of  justice,  to  do 
away  altogether  with  the  present  division  of 
labour  between  the  Courts  of  Law  and 
Equity?"  but  they  seem  to  have  arrived  at 
the  conclusion  that  the  jurisdiction  of  two 
Courts  should  no  longer  be  required  to 
afford  complete  redress  between  the  same 
parties  and  in  respect  of  the  same  subject- 
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matter.  The  subsequent  suggestions  of  the 
Commissioners  are  directed  almost  exdn* 
si?ely  to  the  devdopment  of  this  yiew. 

Having  expressed  a  general  approval  of 
the  dearaesa  and  abilitj  with  which  the 
Second  Beport  has  been  tlramed>  we  may  be 
excused  for  hinting,  that  the  portion  now 
submitted  to  our  readers  would  hardly 
justify  such  liberal  commendation.  It  is 
manifestly  written  by  a  different  hand  from 
the  portions  that  preceded,  and  lacks  the 
coQcise  style  and  decisive  character  which 
rendered  the  earlier  extracts  from  the  re- 
port  readable,  even  when  they  dealt  with 
the  dry  and  uninviting  details  of  Common 
Law  practice.  It  may  be  curious  to  inquire, 
whether  the  want  of  clearness  and  intelligi- 
bility by  which  tliis  branch  of  the  report 
is  disadvantageously  distinguished,  results 
from  the  prevalence  of  indistinct  views  in 
the  mind  of  the  individual  by  whom  it  was 
framed,  or  from  a  compromise  of  opinion 
upon  the  part  of  the  Commissioners  who 
have  unanimously  concurred  in  the  report 
in  its  integrity.  Perhaps,  both  the  influ- 
ences to  which  we  have  adverted,  operated 
in  combination,  and  produced  a  contrast, 
whether  of  so  unfavourable  a  character  as  to 
justify  these  remarks,  our  readers  have  the 
means  of  judging  for  themselves,  upon  a 
perusal  of  the  foUovring  extract : — 

"Additional  remedies. — We  have  hitherto 
directed  om*  attention  to  improving  the  pro- 
cedure pecuUar  to  the  Courts  of  Common  Law, 
namely,  the  suit  or  action  at  law.  It  remains 
to  be  considered  how  far  this  remedy,  so  am- 
plified and  improved,  affords  adequate  means 
for  enforcing  Common  Law  rights  and  pre- 
venting Common  Law  injuries.  We  think  we 
shall  not  outstep  the  limits  of  our  Commission 


pairie,  as  in  the  guardianship  and  control  of 
persons  of  tender  age  or  unsound  mind,  and 
m  the  superintendence  of  charitable  uses  :  in 
others  it  exercises  jurisdiction  conferred  by 
statute,  as  for  instance,  in  the  custody  and  con- 
trol of  money  deposited  in  the  formation  of 
pnblic  companies,  or  bv  way  of  compensation 
to  persons  whose  lands  have  been  taken  or  in- 
juriously affected  by  such  companies ;  in  cases 
under  the  Act  for  the  protection  of  ship-owners 
against  liability  beyond  the  value  of  the  ship 
and  freight  where  there  are  more  than  one 
claimant;  and  very  many  others,  some  of 
which  do,  and  others  of  which  do  not,  involve 
any  interference  with  or  control  over  Common 
Law  rights.  There  neraaine  a  great  body  of 
equitable  jurisdiction,  under  various  heads, 
which  is  exercised  for  the  greater  part  over 
subjects  with  which  the  Common  Law  Courts 
do  not  meddle,  but  to  some  extent  also  over  a 
common  field  in  which  the  Courts  of  Equity 
either  furnish  a  supplementary  or  more  com- 
plete remedy  in  respect  of  Common  Law  rights, 
or  actually  restrain  the  exercise  of  such  nghts 
on  what  are  termed  equitable  grounds. 

"  It  is  only  in  respect  of  that  class  of  cases 
in  which  tlie  Coarts  of  Common  Law  and 
Equity  operate  upon  the  same  subject  matter 
in  different  ways,  either  by  reason  of  acting 
upon  conflicting  rules  or  by  applying  different 
forms  of  remedy,  or  rather  different  portions 
of  a  complete  remedy  for  the  same  wrong,  that 
we  consider  ourselves  authorised  to  report; 
but  we  do  not  doubt  that  in  these  cases  in 
which  at  present  the  combined  operation  of 
both  Courts,  without  any  satisfactory  means  of 
communication  between  them,  is  required  to 
make  up  a  complete  redress  even  as  between 
the  same  parties  and  in  respect  of  the  same 
subject-master,  a  consolidation  of  all  the  ele- 
ments of  a  'Dmplete  remedy  in  the  same  Court 
is  obviously  desirable,  not  to  say  imperatively 
necessary,  to  the  establishment  of  a  consistent 
and  rational  system  of  procedure. 

"  We  proceed  in  the  first  place  to  consider 
hy  80  far  expressing  our  opinion  upon  what  is  the  cases  in  which  Courts  of  (>)mraon  Law  at 


commonly  called  the  fusion  of  Law  and  Equity 
ag  to  say,  that,  whether  or  not  it  may  be 
tbou^fht  eondncive  to  despatch  of  business  and 
satisfactioa  in  the  administration  of  justice  to 
do  away  altogether  with  the  present  division  of 
labour  between  the  Courts  ot  Law  and  Equity, 
80  far  as  that  division  arises  out  of  the  diversity 
of  the  subject  matters  over  which  either  class 
of  Conrts  exercises  an  exclusive  and  complete 
jnrisdiction,  it  apj)ear8  to  us  that  the  Courts  of 
Common  L^w,  to  be  able  sadsfactorily  to  ad- 
minister justice,  ought  to  possess  in  all  matters 
within  their  jurisdiction  the  power  to  give  all 
the  redress  necessary  to  protect  and  vindicate 
Common  Law  rights  and  to  prevent  wrongs, 
whether  existing  or  likely  to  happen  unless 
prevented. 

**  The  jurisdiction  of  Courts  of  Equity  ex- 
tends over  many  subject  matters  entirely  out- 
vide  the  pale  of  the  Common  Law  jurisdiction. 
In  some  cases  the  Court  of  Chancery  acts  in  the 
capacity  of  representing  the  Crown  as  parens 


present  afford  insufficient  projection,  or  only 
partial  or  inadequate  remedies  for  the  infrac- 
tion of  legal  rights,  and  in  which  in  our  view 
the  supplemental  power  exercised  by  Courts  of 
Equity  ought  to  be  added  to  the  principal 
jurisdiction  now  vested  in  the  Courts  of  Com- 
mon Law. 

"  Inadequacy  of  present  remedy, — With  few 
exceptions,  all  actions  have  but  one  aim  and 
end — compensation  in  damajijes.    The  princi- 
pal exceptions  (for  the  actions  of  quare  impedit 
and  dower  rarely  occur  in  practice)  are :  — 1. 
The  action  of  ejectment,  in  which  the  judgment 
is  that  the  plaintiff  recover  the  land  or  tene- 
ments  suea   for;    2.   Replevin,  which  is  an 
action  to  try  the  validity  of  a  distress  or  othei 
deprivation  of  goods,  and  the  result  of  which 
is  that  if  the   plaintiff  obtains  a  verdict  he 
retains  the  speciBc  chattels  distrained,  which 
in  the  first  stage  of  the  proceedings  were  re- 
stored to  him  upon  security  being  given  for 
their  return.    The  action  of  detinue  is  of  a 
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mixed  character :  in  form  the  plaintiff  recovers 
the  specific  chattels  sned  for  or  their  value;  but 
as  it  is  at  the  option  of  the  defendant  to  pay 
the  value,  this  action  cannot,  practically^  be 
considered  as  a  means  of  recovering  specific 
chattels.  Iq  all  other  actions,  as  at  present 
constituted,  the  sole  effect  of  the  verdict  and 
judgment  is  to  procure  a  stipulated  sum  pay- 
able  in  respect  of  aome  debt  or  doty,  or  da- 
mages in  money  for  the  loss  sustained  by  die 
plaintiff  by  the  non-pesrformance  of  a  contract, 
or  for  an  injury  sustained  by  a  wrongful  act. 

"  It  is,  however,  beyond  all  question  that, 
in  very  many  cases,  money  compensation,  after 
a  loss  or  wrong  has  been  sust^dned,  is  a  very 
inadequate  remedy,  and  one  which  falls  very 
far^  short  of  what  complete  justice  requires. 
It  is  obvious  that  where  obligations  are  im- 
posed by  the  law,  or  undertaken  by  the  act  of 
parties,  the  party  on  whose  behalf  they  are 
created  has  a  right  to  insist  on  the  specific 

Serformance  of  the  acts  which  have  been  un- 
ertaken  for  his  benefit,  where  such  acts  are 
capable  of  being  performed,  and  where  money 
would  not  be  a  perfect  compensation  for  their 
non-performance;  and,  in  like  manner,  that 
where  an  injur}'  is  about  to  be  committed  for 
which  a  mere  money  payment  would  not  be  a 
full  and  perfect  redress,  a  power  should  exist 
of  anticipating  and  prohibiting  the  wrongful 
act. 

"These  defects  of  the  Common  Law,  which 
it  may  be  observed  did  not  in  ancient  times 
exist  to  the  same  extent  as  at  present,  having 
been  left  by  the  legislature  unredressed.  Courts 
of  Equity  have  stepped  in  to  supply  the  remedy. 
These  Courts  have  taken  upon  them  in  certam 
cases  of  Common  Law  obligations  and  rights 
to  enforce  specific  performance,  and  in  certain 
other  cases  of  legal  wrongs  commenced  or 
threatened  to  prohibit  by  injunction  the  com- 
mission of  wrongful  acts* 

"  Writ  of  mandamui,--lt  is  true  that,  besides 
the  proceeding  by  action  at  law,  there  exists  in 
cases  where  a  public  inconvenience  or  private 
wrong  is  occasioned  by  the  omission  of  a  pub- 
lic or  official  duty,  or  one  imposed  by  Act  of 
Parliament  for  the  benefit  of  individuals,  and 
no  sufficient  remedy  is  afforded  by  action  for 
damages,  a  process,  by  the  writ  of  mandamus, 
to  compel  the  performance  of  the  particular 
duty.  This  proceeding  is  not  common  to  all 
the  Courts,  but  peculiar  to  the  Court  of 
Queen's  Bench,  and  it  a^ipears  to  have  been 
originally  confined  in  its  operation  to  a  very 
limited  class  of  cases  affecting  the  administra- 
tion of  public  affairs;  such  as  the  election  of 
corporate  officers,  the  restoration  o[  officers 
improperly  removed,  the  compelling  inferior 
Courts  to  proceed  in  matters  within  their  ju- 
risdiction,  or  public  officers  to  perform  duties 
imposed  upon  them  by  Common  Law  or  by 
Statute,  as  to  make  a  rate  and  the  Uke;  and 
there  can  be  httle  doubt  that  the  extreme 
hardship  arising  out  of  the  defect  in  the  law 
which  we  have  pointed  out  was  one  consider- 
able motive  for  the  extension  of  the  remedy  in 
more  recent  times  to  cases  in  which  the  rights « 


of  private  individuals  were  only  concerned,  h 
the  course  of  modem  legislation  no  Session  of 
Parhament  occurs  in  which  a  great  nomber  of 
Acts  of  Pariiament  do  not  pass  for  mating 
railways,  forming  docks,  bii9dmg  bridges,  im- 
proving towns,  and  an  infinite  variety  of  ftb- 
lic  works,  for  the  most  part  to  be  dose  Vy 
ioint-stock  corporations  or  companies  for  the 
benefit  of  the  shareholders.  In  almost  every 
Act  of  this  kind  numerous  provisions  are  to 
be  found  which  direct  that  the  company  sball 
do  certain  works  for  the  benefit  of  indiridoab; 
such  as  making  communications  between  lands 
intersected  by  works  authorized  by  Acts,  snb- 
Btituting  new  buildings  for  others  which  hare 
been  unnecessarily  removed,  making  roads, 
and  communications  in  lieu  of  old  ones  blocked 
up  or  injured,  and  a  variety  of  other  votka  of 
a  similar  ctiaracter.  In  the  event  of  non- 
compliance with  these  enactments,  as,  indeed, 
in  all  cases  where  the  proceeding  by  mandamns 
must  be  resorted  to,  the  remedy  is  uncertain, 
tedious,  and  expensive. 

"  It  appears  to  Us  that  the  practice  in  these 
proceedings  by  mandamus  may  be  materially 
improved  and  its  operation  beneficially  extend- 
ed, so  as  to  supply  one  of  the  defects  io  the 
jurisdiction  of  Courts  of  Common  Law  already 
pointed  out. 

**  In  the  first  place,  the  necessity  for  a  pn- 
fiminary  application  being  made  in  Term  time 
upon  affidavits  for  leave  to  issue  the  writ  is 
anomalous  and  objectionable.  In  the  gnat 
majority  of  cases  it  has  no  effect  but  to  cxote 
expense  and  delay,  and  operates  as  a  men  ob- 
struction to  justice.  If  a  man  may  issne  a  writ 
to  try  his  right  to  an  estate  of  indefinite  Take 
without  the  special  leave  of  the  Court  obtsiaed 
upon  voluminous  affidavits,  whr  oiay  he  not 
issne  a  writ  to  try  his  right  to  nave  a  bridge 
made  upon  the  same  estate,  or  to  have  com- 
pensation assessed  for  damage  done  to  a  small 
portion  of  it  by  severance?  There  is  no 
shadow  of  reason  for  such  a  distinction.  In 
any  case  where  a  party  has  such  an  interest  in 
the  issuing  of  a  mandamus  as  to  be  able  to 
maintain  an  action  for  damages  in  case  of  a 
false  return,  or,  in  other  words,  whercver  any 
person  is  interested  as  a  private  individaal  in 
the  performance  of  any  act  which  may  be  so- 
forced  by  mandamus,  the  latter  writ  isas  mnch 
ex  tlebito  jttstitiiB  as  the  writ  by  which,  after  so 
much  expense  and  delay,  he  may  now  recover 
damages  for  a  false  return. 

"  It  has  been  said  indeed,  that  the  applita- 
tion  to  the  Court  in  the  fiiat  instance  operates 
as  a  check  to  frivolous  and  vezatioos  smtt.  It 
may  be  so  in  some  few  instances ;  but  Io  make 
that  argument  worth  anything,  it  must  be  esta- 
blished, contrary  to  daily  experience,  that  the 
majority  of  actions  are  of  a  frivolous  or  vesa- 
tious  character;  and  further,  must  be  put  out 
of  consideration  the  far  greater  number  of  cases 
in  which  the  injured  party  submits  to  an  un- 
just resistance  or  a  disadvantageous  coapro- 
mise,  rather  than  wait  Term  after  Term  for  die 
resuU  of  an  expensive  motion  for  a  mandamus, 
with  the  prospect  of  being  at  length  permitted 
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to  coBunence  proce§di9g«  wbich  in  4  still 
iiitare  Tcim  may  bring  forth  a  return,  and  put 
the  uiplicant  in  a  position  to  litigate  his  rigot. 
Besides,  kws  ought  to  be  oiade  for  the  cases 
wiiieh  xpost  frsqiieiuly  happen*  and  not  for 
«*ceptiQiuiL  ones.  Ordinary  actions^  when 
broQidit  against  good  faith,  may  be  stayed  by 
we  Court;  yet  nobody  would  suggest  that, 
therefore^  every  action  should  be  stayed  until 
the  Court  gives  leave  to  proceed.  Moreover^ 
a  remedy  may  be  found  in  requiring  a  demand 
of  performance  to  precede  the  action,  and 
giving  power  to  the  Court  or  a  Judge  to  de. 
piive  xhe  pkiutiff  of  costs  in  cases  where  the 
proceedings  are  frivolous  and  vexatious. 

''We  propose,  tbiat  the  process,  pleading, 
and  proceedings  in  mandamus  where  private 
rights  are  concerned  shall  be  the  same  as  in 
an  ordinary  action,  save  that  the  plaintiff  shall 
be  at  liheriy  in  his  declaration  to  claim,  either 
alone  or  with  a  money  demand,  the  perform- 
ance of  the  act  required,  and  that,  in  the  event 
of  judgment  being  given  for  the  plaintiff,  the 
Court  shall  have  power  to  enforce  that  judg- 
ment by  attachment  or  distringas,  and  in  case 
of  conUimacy  further  to  adjudge  that  the  act 
required  may  be  done  by  the  plaintiff,  or  some 
person  appointed  hythe  Court,  at  the  expense 
of  the  defendant.  There  will  be  no  reason  for 
confining  this  remedy,  thus  stripped  of  its  pre- 
rogative character,  to  the  Court  of  Queen's 
Bench,  but  wpress  provision  should  be  made 
that  t^  jurisdiction  of  that  Court  to  grant 
writs  of  mandamus,  as  at  present,  in  cases 
where  the  public  are  interested,  shall  in  no- 
wise be  affected;  thongh  we  would  suggest 
that  in  these  cases  the  rule  should  be  absolttte 
in  the  first  iastanci^  and  that  the  writs  ought 
to  bear  teste  on  the  day  of  their  issuing,  and 
be  returnable  within  a  given  time  after  service, 
whether  in  Term  or  Vacation. 

"Sffteific  pmformatu».  —  Ths  proceeding 
thus  simplified  may  be  applied  to  every  case 
in  which  specific  performance  of  a  contract  or 
duty  is  to  be  enforced ;  and,  for  the  reasons 
which  we  have  already  expressed,  we  think  it 
ought  to  be  so  applied,  and  that  CourU  of 
Iaw  ought  to  have  power  to  grant  specific 
performance,  and  to  enforce  the  specinc  de- 
livery of  goods  in  every  case  in  which  that 
relief  has  hitherto  been  granted  by  Courts  of 
Equity,  This  mode  of  procedure  will  be  the 
same  as  in  ordinary  actions,  with  the  exceptbtm 
that  the  plaintiff,  by  his  declaration,  will  pray 
the  specific  relief  mstead  of  merely  a  sum  of 
mooey.  There  are  cases  in  which  a  Court  of 
Equity,  upon  peculiar  considerations  of  doubt- 
ful juetioe,  grants  specific  performance  though 
^lega^  right  ba  not  complete  at  the  com- 
mencement of  the  suit.  It  may  not  be  advis- 
able to  interfere  with  the  jurisc^ction  of  Courts 
0f  Equiltv  m  such  cases,  but  only  to  give 
G(mi9  til  Law  the  povrsr  of  enforcing  specific 
PeRfipKiaaaee  an  the  same  cases  in  wluch  com- 
{^eoiation  in  damages  only  can  now  be  obtain- 
ed in  those  Courts." 


It  will  have  been  observed  by  most  of 
our  readers^  who  are  interested  in  this  sub- 
ject that  the  Chancellor  of  the  Exchequer, 
with  the  concurrence  of  Lord  B.  Grosveuor 
and  other  supporters  of  the  Repeal  of  the 
Certifiottta  Tax,  has  arranged  to  take  the 
deoisioQ  of  the  House  on  the  qnestion  of 
total  or  partial  repeal  in  Committee  on  the 
Stamp  Duties  Bill,  instead  of  the  Iteeolu' 
turn*  relating  to  Stamps. 

The  Chancellor  of  the  Exchequer,  on  the 
20th  inst,  sUted  that— 

"With  respect  to  the  Stamp  Duties,  there 
were  three  items  in  the  resolutions  he  had  laid 
upon  the  table,  with  reference  to  which  notices 
had  been  given.  The  hon.  member  for  Ponte« 
fract  (Mr.  Oliveira)  had  given  notice  of  a  mo- 
tion relating  to  the  penny  receipt  stamps ; — his 
noble  friend  the  member  for  Middlesex  (Lord 
R.  Grosvenor)  had  a  notice  on  the  paper  relat- 
ing to  the  Attorneys*  Certificate  DuU"; — and 
the  right  hon.  gentleman  the  member  for  Man- 
chester (Mr.  Gibson)  one  relating  to  the  Ad* 
vertisement  Duty. 

"  Now,  as  regarded  these  stamn  duties,  he 
irished,  m  the  first  place,  to  remind  the  House 
— subject,  of  course,  to  correction  from  the 
Speaker — that  the  resolutions  he  had  placed 
upon  the  table  were  not  rec]uired  by  the  forms 
of  the  House,  but  were  simply  furnished  for 
the  purpose  of  information  to  hon.  members,  it 
being  thought  that  considerable  confusion 
would  arise  unless  he  put  into  the  form  of  re- 
solutions the  whole  of  the  proposals  he  had  to 
make.  But  time  had  flown  00,  and  they  were 
now  in  this  condition  : — It  would  be  extremely 
convenient  that  to-night  the  House  should  go 
forward  with  the  stamp  resolutions,  especiafiy 
as  respected  the  penny  receipt  stamps — the 
stamps  available  for  bankers'  cheques  and  so 
forth — in  order  to  bring  the  Act  relating  to 
them  into  early  operation.  This  was  not  how- 
ever, one  of  the  measures  upon  which  the 
Government  could  proceed  immediately  upon 
a  vote  of  the  House  of  Commons,  because  it 
was  necessary  to  protect  that  stamp  against 
forgery,  and  they  could  not  take  any  measures 
against  forgery  with  regard  to  that  stamp  ex- 
cept upon  the  strength  of  an  Act  of  Paliament 
which  had  already  passed. 

"  By  printing  the  resolutions  he  had  pledged 
himself  to  any  gentleman  who  might  be  desir^ 
ous  of  doing  so,  to  have  a  discussion  upon 
the  resolutions;  and,  therefore,  if  that  were 
insisted  upon,  he  would  not  insert  in  the 
Stamp  Duties'  Bill  any  matter  with  respect  to 
which  that  claim  for  discussion  might  be 
made.  But  there  were  many  stamp  duties 
with  respect  to  which  there  was  no  obiection 
taken,  and  no  notices  of  motion  had  been 

S'ven )  and  the  notice  given  by  the  hon.  mem- 
vr  for  Pontefract  (Mr.  OHveira)  relating  to 
the  penny  stamp  would  involve  simply  an  ex- 
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tension  of  its  operation  and  nothing  more.  He 
therefore  proposed  to  pass  the  resolutions  as 
they  were  on  the  table  to-night^  with  the  ex- 
ception of  those  which  there  might  be  any  dis- 
position  to  contest.  He  should  then  propose 
to  bring  in  a  Bill,  after  which  it  was  open  to 
the  House  to  take  any  measures  with  regard 
to  that  Bill,  and  in  this  manner  time  would  be 
gained,  while  the  libertv  of  the  House  as  re- 
garded discussion  would  not  be  in  any  degree 
impaired." 

It  appears,  therefore,  advisable  to  take 
the  division  upon  the  Stamp  Bill  rather 
than  on  the  Reeolutiotu^  because  if  Lord 
Rohert  had  been  successful  on  the  Resolu- 
tions* the  Chancellor  of  the  Exchequer 
would  uot  have  been  bound  to  proceed 
further ;  whilst  if  the  Bill  itself  be  amended 
in  Committee  by  the  total  repeal  of  this 
part  of  the  Schedule  of  Duties,  the  Bill 
must  proceed  as  amended.  Notice  was  ac- 
cordingly given  on  Monday,  the  20th,  as 
foDows:— "Lord  Robert  Grosvenor,— In 
Committee  on  Stamps  Bill,  to  move  to 
omit,"  &o.  [stating  the  Chancellor  of  the 
Exchequer's  proposition],  "and  in  lieu 
thereof  to  insert,—*  All  stamp  duties  upon 
any  certificate  to  be  uken  out  yearly  by  an 
attorney,  solicitor,  proctor,  writer  to  the 
signet,  notary  public,  &c.,  shall  from  and 
after,  &c.,  cease  and  determine."' 

We  are  informed  that  by  this  arrange- 
ment earlier  information  will  be  obtained  of 
the  time  when  the  question  will  come  on : 
so  that  the  friends  of  the  measure  may  be 
enabled  to  attend. 


TAXES  ON  ATTORNEYS. 

STATEMENT  IN  SUPPORT  OF  THE  TOTAL  EE- 
PBAL  OF  THE  ANNUAL  OERTIFICATB  TAX 

In  preference  to  other  Taxes. 

There  are  cogent  reasons  why  attorneys,  for 
purposes  of  taxation,  should  be  classed  with, 
and  uot  more  heavily  taxed  than,  the  members 
of  other  liberal  professions;  and  why  they 
should  not  be  classed  with  auctioneers,  pawn- 
brokers, hawkers,  and  pedlars. 

There  are  also  reasons  of  great  weight,  why 
the  repeal  of  the  Annual  Tax  should  precede 
the  repeal  or  reduction  of  the  stamp  duty  on 
articles  of  clerkship. 

The  profession  of  an  attorney  is  a  liberal 
profession.  It  requies  a  previous  liberal  edu- 
cation. After  having  finished  his  school  edu- 
cation, he  must  devote  five  complete  years 
under  articles  exclusively  to  a  prepartion  for 
the  Profession,  unless  he  shall  have  graduated 
at  one  of  the  Universities>  in  which  case  a  ser- 


vice of  three  years  will  suffice ;  and  bis  legal 
qualifications  must  be  tested,  and  his  moral 
character  satisfactorily  established,  before  he 
can  be  admitted.  I ndependently  of  stamp  daties 
and  premiums,  a  large  sum  must  have  beea 
expended  on  every  young  man  who  is  admit- 
ted,  in  his  education,  and  in  his  mainteaanoe 
in  the  position  of  a  gentleman  to  the  age  of 
.21  or  22. 

As  regards  the  three  great  Professiona  of 
the  Church,  Law,  and  Physic,  the  public 
good  requires  that  none  but  those  ade- 
quately prepared  by  previous  training,  and 
tested  by  previous  examination,  should  be 
permitted  to  pursue  their  repective  callinj^s; 
and  judging  from  the  experience  of  the 
whole  of.  these  professions,  the  expense  pre- 
vious to  admission  is  quite  as  much  as  sub- 
sequent earnings  will  compensate. 

The  importance  to  the  community  of  having 
as  attorneys  men  of  education,  and  with  the 
training  and  habits  of  gentlemen,  no  duubt, 
induced  the  Le^^lature  to  impose  the  very 
high  duty  of  120/.  on  articles  of  clerkship.  It 
was  probably  thought  that  a  parent  who  could 
afford  to  pay  such  a  duty,  in  addition  to  the 
premium  for  instruction,  and  the  expenses  of 
maintaining  his  son  for  five  years  in  an  attor- 
ney's office,  would  take  care  that  his  previous 
training  should  not  be  neglected. 

Attorneys  ought  not  to  be  classed  with  auc- 
tioneers, pawnbrokers,  hawkers,  and  pedlars, 
for  the  purposes  of  taxation,  by  the  imposition 
on  them  of  an  Annual  Certificate  Duty,  be- 
cause those  persons  are  not  classed  with  attor- 
neys in  any  previous  taxation;  they  do  not 
pay  a  stamp  of  120/.  on  entrance,  or  of  25/. 
on  being  admitted  into  the  fraternity.  The 
Legislature  has  not  required  from  them  five 
years  of  exclusive  previous  training ;  nor  has 
it  concerned  itself  that  they  should  be  exa- 
mined as  to  their  qualifications  to  exercise 
their  callings. 

The  repeal  of  the  Annual  Duty  on  Certifi- 
cates should  precede  the  repeal  or  reduction  of 
the  duty  on  articles,  because  rdief  is  contem- 
plated with  reference  to  the  large  reduction  of 
professional  remuneration  consequent  on  the 
recent  changes  in  the  law ;  and  as  all  attor- 
neys pay  the  Certificate  Tax,  all  would  be  re- 
lieved by  its  repeal.  Besides,  the  relief  will  be 
felt,  not  only  by  all  attorneys  noto  in  practice, 
but  it  will  also  be  felt  immediately  by  a  large 
body  who  have  been  admitted  attorneys,  but 
who  have  not  yet  taken  tmt  their  certificates  ^ 
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and  it  tirill  be  felt  by  all  who  have  served  or 
are  now  serving  under  articles,  as  soon  as  they 
shall  hare  been  admitted.  None  of  all  these 
will  be  relieved  by  the  prospective  repeal  of 
taxes  they  have  already  paid ;  whilst  the  relief 
of  the  certificate  tax  would  be  felt  by  all  who 
shall  hereafter  enter  the  Profession  and  be- 
come practising  attorneys. 

Immediate  relief  to  a  large  portion  of  the 
body  of  attorneys  is  really  necessary.  It  is 
iiardly  credible,  bnt  it  is  nevertheless  a  melan- 
choly fact,  that  the  profits  of  a  large  number 
are  less  than  150/.  a-year,  as  a  return  for  all 
their  expenditure  upon  stamps  on  articles  and 
admissions,  and  in  their  previous  preparation. 
If  an  attorney  make  140/.  a-year,  hs  pays  no 
income  Tax  eo  nomine  ;  but  he  is  required  to 
pay  out  of  his  income,  if  in  London,  12/.,  and 
if  ia  the  country,  8/.,  being  equal  in  one  case 
to  nearly  three  times,  and  in  the  other  nearly 
twice  as  much  as  the  Income  Tax  would 
amount  to. 

The  attorneys  in  practice,  though  they  have 
paid  the  120/.  stamp  duty  on  article?,  are  not 
at  all  desirous  for  its  continuance ;  but  they 
sugjtest  that  its  reduction  or  repeal  should  be 
simultaneous  with  legislative  provisions  for  se- 
curing at  least  as  effectually,  and  they  tmst 
much  more  effectually  and  satisfactorily,  the 
object  contemplated  when  the  duty  was  im- 
posed, that  is,  the  improvement  and  elevation 
of  the  body.  If,  instead  of  an  expenditure  of 
120/.  on  a  stamp  on  his  son's  articles,  a  parent 
could  be  obliged  to  expend  an  equal  amount  in 
the  better  previous  education  of  his  son,  an 
incalcnlable  benefit  would  be  conferred  on 
society. 

Law  Society's  HaU,  20/&  June,  1853. 


NOTICES  OF  NEW  BOOKS, 

The  Principles  of  the  Law  of  Real  and 
Personal  Property,  being  the  Second 
Book  of  Blaekstone^s  Commentaries,  in- 
earporatinff  the  alterations  down  to  the 
Present  Titmem  Fourth  edition,  revised  and 
greatly  enlarged.  By  James  Stewart, 
of  LiQcoln's  Inn,  Esq.,  Barrister-at-Law. 
London:  Stevens  &  Norton.  1853.  Pp. 
678. 

Tbis  Tolume,  as  indicated  in  the  title- 
page,  comprises  the  second  volume  of 
Blackstone,  or  "The  Rights  of  Thin^i^s,** 
witi2  the  alterations  in  the  law  down  to  the 
presciit  time;  but  whilst  published  with 
Ae  other  three  volumes, — the   1st  being! 


"the  Rights  of  Persons,"  the  3rd,  »•  iH: 
vate  Wrongs,"  and  the  4  th,  •'  Public 
"Wronffs," — the  present  volume  is  ako 
published  separately  under  the  title  of 
''  The  Principles  of  the  Law  of  Heal  and 
Personal  Property."  It  appears  at  an  ap- 
propriate time  for  the  use  of  that  large 
class  of  legal  Students — the  articled  clerks 
— ^whose  examination  at  the  Incorporated 
Law  Society  will  hereafter  extend  to  the 
Law  of  Property,  without  a  sufficient  know- 
ledge of  which  they  will  not  be  entitled  to 
pass  the  examination.  The  Editor  appears 
to  have  had  this  and  other  classes  of  law 
students  in  view,  for  he  has  appended  to 
each  chapter  a  series  of  qnestions  which 
will  be  found  useful  in  preparing  for  exami- 
nation. 

It  is  still  a  question  amongst  professional 
readers,  whether  the  arrangement  of  Black- 
stone's  Commentaries  into  the  Rights  of 
Persons  and  Things  and  Private  and  Public 
Wrongs,  if  not  scientifically  perfect,  is  not 
on  the  whole  as  good  and  convenient  a  clas- 
sification as  any  other.  It  possesses  the  ad- 
vantage of  being  familiarly  known,  and  we 
believe  most  of  the  old  school  of  kwyers 
prefer  the  beaten  path ;  but  it  is  certainly 
an  improvement  to  give  the  law  as  it  is,  and 
not  to  state  (except  briefly  and  historically) 
what  it  was,  as  if  it  still  existed  in  extenso, 
and  then  by  way  of  note  tell  the  student 
that  all  this  has  been  swept  away  by  the 
besom  of  Law  Reform,  and  new  enactments 
introduced,  which  the  annotator  proceeds 
to  set  forth  with  more  or  less  fulness  ac- 
cording to  his  discretion  and  judgment. 

Mr.  Stewart  states,  in  the  preface  to  this 
edition,  that— 

"  It  has  been  his  endeavour  throughout  to 
preserve  most  studiously  the  originid  design 
and  arrangement  of  Blackstone,  and  to  make 
such  additions  and  alterations  only  as  it  inay 
be  supposed  he  would  have  made ;  and  acting 
in  this  spirit,  the  Editor  thought  it  proper  in 
the  last  edition,  considering  the  recent  import- 
ant Statutes  on  the  subject,  to  expand  Black- 
stone's  incidental  mention  of  Copyholds  (which 
he  had  considered  under  the  head  of  estates  at 
will)  into  a  separate  chapter  '  of  Estates  by 
Custom,'  being  chapter  11th  of  this  volume, 
and  also  in  this  edition  to  treat  of  the  Statutes 
relating  to  Railroads,  the  Inclosure  of  Com- 
mons, and  the  Exchange  and  Partition  of  Land. 
These  Statutes  have  introduced  an  extensive 
dealing  with  land,  and  they  open  a  new  field  of 
practice  to  the  conveyancer.  The  Editor  has, 
therefore,  thought  it  right  to  devote  a  separate 
chapter  to  their  consideration,  *  On  Alienation 
by  Act  of  Parliament,'  being  chapter  the  21st 
of  this  volume." 

Since  the  last  edition,  namerous  statu- 
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iAlfy  alterations  haTe  been  made  in  the 
Law  and  some  important  questions  have 
been  decided  by  the  Superior  Conrts. 
These,  so  far  as  they  come  within  the 
scope  of  the  work,  haye  been  introduced 
into  their  appropriate  places.  Amongst  the 
recent  Statutes  may  be  mentioned  those  re- 
lating to  Drainage,  the  last  of  which  was  the 
12  &  13  Vict.  c.  100  ;  Executors,  13  &  14 
Vict.  c.  35  ;  Trust  Estates,  13  &  14  Vict. 
c.  60;  Stamps,  13  &  14  Vict.  c.  97;  Em- 
blements,  14  &  15  Vict.  c.  25  ;  Letters 
Patent,  14  &  15  Vict.  c.  82;  Wills,  15  & 
16  Vict.  c.  24 ;  Private  Acts,  15  &  16  Vict. 
c.  49;  Copyholds,  15  &  16  Vict.  c.  51 ; 
Inclosurc,  15  &  16  Vict.  c.  79;  and  Letters 
Patent,  15  &  I6Vict.  c.  83, 


LAW  OF  ATTORNEYS. 

LIABIMTY   FOR  MISCONDUCT   OP  CLERK. 

A  WRIT  had  been  issued  with  a  seal 
which  purported  to  be  the  Court  seal,  but 
which  was  only  an  impression  taken  from 
the  seal  upon  another  writ.  The  matter 
having  been  referred  to  one  of  the  Masters 
to  inquire  into  the  circumstances  under 
which  the  alleged  fraud  had  been  committed, 

Mr.  Ray  reported  to  the  Court,  that  the 
semblance  of  a  seal  had  been  impressed 
upon  the  writ  in  question  by  placing  it  in 
contact  with  a  seal  which  had  inst  been  put 
upon  another  writ ;  but  that  this  had  been 
done  by  the  clerkp  without  the  Jmowledge 
of  the  attorney,  his  employer. 

Mr.  Seijeant  Bylea  admitted  that  he 
could  not  resist  the  rule  for  setting  aside  the 
writ  and  all  proceedings  thereon  ;  but,  he 
submitted,  that,  inasmuch  as  the  Master 
had  acquitted  the  attorney  of  all  blame  in 
the  matter,  and  the  act  of  the  clerk  in  simu- 
lating the  seal  of  the  Court  being  a  criminal 
act,  the  attorney  ought  not  to  be  visited 
with  costs. 

Jertyit,  C.  J.  There  are  many  acts  of  a 
senrant  for  which,  though  criminal,  the 
master  is  civilly  responsible  by  action.  The 
defendant  certainly  ought  not  to  bear  his 
own  costs;  still  less  ^ould  the  plaintiff, 
who  has  had  confidence  in  the  attorney, 
suffer  from  his  want  of  cauCiou  in  employ- 
ing a  dishonest  clerk.  Although,  therefore, 
we  acquit  the  attorney  of  participation  in 
the  fraud, — ^which  we  have  reason  to  sus- 
pect to  have  been  of  frequent  occurrence, — 
we  think  he  must  personally  bear  the  costs. 

Mr.  Justice  Cresswell  also  observed^  that 
the  defendant  was  obliged  to  c(Mne  to  the 
Court  to  set  the  writ  aside.  The  attorney  was 
the  only  person  upon  whom  the  Court  could 


impose  the  costs;  and,  howeiner  hard  it  might 
be  upon  him,  there  was  no  help  for  it. 

Mr.  Justice  Tal/ourd  said,  the  serrice  of 
the  writ  was  an  act  done  in  the  prosecutkm 
of  the  attorney's  duty ;  it  was  therefore  bis 
act ;  but  by  making  him  p^iy  the  costs  of 
setting  aside  the  proceedings  the  Court 
must  not  be  understood  as  imputing  any 
blame  to  him.  But  they  had  no  allem- 
tive.  Bunkley  v.  Farris,  1 1  Com.  B.  Bep. 
p.  467. 

DOCTORS  OF  CIVIL  LAW. 

MR.  WAURXN,  cue. 

We  gladly  extract  from  the  colamns  of 
The  Standard  ot  the  20th  mstant,  the  fol- 
lowing tribute  of  respect  paid  by  a  Libewl 
paper,  The  Hull  Jdrertiser,  to  the  distin- 
guished Recorder  of  that  important  toTm : 

"  Mr.  Samuel  Warren,  ft.  C,  and  Recorder 
of  Hull,  is  a  fl^entleman  so  distin^jruisbed  in 
more  than  one  department  of  knowledge,  tbat 
we  are  surprised  it  should  excite  so  macli  ire 
on  the  part  of  the  Times^  the  Morning  ChnmkU, 
and  the  Examiner  that  the  noble  CbanoeUorof 
the  University  of  Oxford  should  confer  opon 
him  the  decree  of  a  Doctor  of  Civil  Lav,  on  tie 
occasion  of  bis  recent  inaui^uration.  There  sp- 
pears  to  us  to  be  something  exceedinjirly  un- 
generous and  unfair  in  the  way  in  which  th«sc 
journals  single  out  for  attack  one  whose  poIiQ- 
cal  opinions  are  expected  to  operate  as  a  wr  to 
his  preferment  under  the  present  OotemraeDt, 
and  who  cannot  defend  himself  withoot  com- 
promising what  is  due  to  his  iudicial  pQutioa- 
Now,  we  know  no  party  in  either  law  or  litera- 
ture; and  though  Mr.  Warren  has  written 
some  things  which  many  people  ma^  not  ad- 
mire, and  sealously  advocates  principles  with 
which  we  have  little  sympathy,  yet  wc  m«n- 
tain  that  the  general  scope  of  his  writings  is 
most  creditable  to  him  as  a  scholar,  a  lawyer, 
and  a  Christian  gentlemaD.    He  Ins  written 
well  and  wisely  upon  the  study  of  the  law— 
sagely  and  judiciously  upon  the  law  itself  r 
while  his  elegant  contributions  to  the  lighter 
literature  of  the  day  attest  his  excellence  as  t 
writer  of  keen  observation,  lively  fancy,  and 
great  power  of  ima^nation.    We  should  not 
ourselves  think  of  noticing  these  attacks  upon 
Mr.  Warren,  which  have  no  e^het  upon  puoiic 
opsniea  here,  were  we  mot  apprelieiisiTe  tbttt  it 
mi|^ht  be  supposed  that  fruaa  our  weU^kaown 
poetical  opinicns  we  were  prepared  to  join  ia 
an  onslauf^ht  upon  Lord  Derby's  political  sap- 
porters.     Now,  we  have  the  highest  personal 
respect  for  our  learned  Recorder,  and  so  long 
as  he  does  not  exhibit  his  politics  in  the  judg^ 
ment  seat---6o  louff  as  he  presides  as  ladge 
with  the  ability^  &crslioa,  and  knparti^Jiky 
which  he  has  hhherto  shown—so  looff  v:'dl  he 
have  all  the  support  tbaS  it  is  in  our  power  to 
render  him  irrespective  of  all  political  consider- 
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atioDs  wfattBoever.  WfaUe  he  continues  Mth- 
fuUy  to  dischari^e  his  judicial  duties  as  Recorder 
of  Hall»  the  columns  of  this  journal  will  not  he 
employed  in  impedin^i  the  exercise  of  his  au- 
thority by  attacks  upon  him  either  as  an  author 
or  a  politician.  And  this  announcement  may 
he  considered  the  more  necessarv,  as  the 
learned  Recorder  will  soon  he  called  upon  to 
appear  amonfc  us  in  a  somewhat  new  and  rather 
trying^  character.  But  we  have  no  fear  as  to 
Ihe  success  of  &e  reeult  As  the  mouthpiece 
of  the  corporation  on  the  occasion  of  the 
Queen's  visit  to  Hull,  we  feel  confident  Mr. 
Warren  will  so  acquit  himself  as  to  deserve 
well  of  every  inhahitant  of  this  horough." 

It  must  be  admitted  that  political  writers  | 
on  all  sides  exert  their  talents  very  harshly  ^ 
in  exaggerating  the  defects  and  misiepre- 
senting  the  merits  of  their  opponents.    We : 
cannot,  however,  but  marvel  that  journalists,  i 
as  literary  men,  do  not  act  with  justice  to- ' 
wards  their  brethren  of  the  Pen.     It  may 
excite  no    surprise   that  mere  politicians 
sbonld  treat  each  other  severely,  for  their ' 
object  is  to  lower  the  character  of  their' 
opponents  and  effect  their  own  ambitious! 
views  i  but  it  should  be  otherwise  between  ! 
men  of  genius,  who  in  the  common  cause  of  i 
letters  should  respect  each  otlier.     The  se- 
lection made  by  the  New  Chancellor  of  Ox- 
ford from  the  eminent  men  of  the  present 
«ge  appears   to  be  most  unexceptionable, 
notwithstanding  all  the  sneers  and  animad- 
versions which  have  appeared  in  some  of 
the  new^Mipers,   both  daily  and  weekly. 
The  Earl  of  Derby  paid  a  just  compliment 
to  Mr.  MacauUiy,  who  stands  in  the  fore- 
most rank  of  literary  men,  though  opposed 
to  the  pohcy  of  the  Protectionists,  and  in- 
deed a  firm  and  powerful  supporter  of  the 
present  Government.     Sir  A.  Alison  and 
Professor  Aytoun  are  also  duly  distinguish- 
ed in  thete  University  honours,  and  were, 
no  doubt,  sdected  principally  for  their  emi- 
neoce  in  science  and  literature.    Then,  Mr. 
Ksraeli  stands  equally  eminent  as  an  orator, 
t  statesman,  and  a  brilliant  writer.    We  re- 
joice that  Mr.  Warren,  distinguished  alike 
for  his  excellent  legal  and  literary  works, 
bas  been  associated  with  the  eminent  men 
we  have  mentioned  ;  and  it  is  gratifying  to 
bow  that  this  celebrated  writer,  a  noember 
of  the  Legal  Profession,  was  hailed  on  his 
accession  to  the  honorary  ranks  of  theUni- 
versity  with  a  heartiness  and  unanimity 
rarely  equalled  and  never  surpassed.     It  is 
not  our  purpose  here  to  laud  the  other  emi- 
nent personages  on  whom  th€  degree  of 
Boeior  of  Gm\  Law  was  at  the  same  time 
confcied,  finther  than  to  express  our  gniti- 
inatkm  that  the  late  Home  Secretary,  Mr. 
Walpde,  the  Queen's  Counsel,  so  justly 


esteemed  for  his  high  character,  his  ability 
and  judgment,  was  also  included  in  the 
honours  conferred. 


INCORPORATED  LAW  SOCIETY. 

RIDUCTION   OF   ADMISSION   FEB. 

At  the  Annual  General  Meeting  of  the  In- 
corporated Law  Society,  which  was  held  on 
the  21st  instant,  at  their  Hall  in  Chancery 
Lane,  a  resolution  was  passed  redncinf(  the 
admission  fee  of  members  to  52. 

The  fond  out  of  which  the  ground  was  pur- 
chased and  the  building  erected  was  originaMy 
raised  in  shares  of  25/.  each.  Some  of  the  lead- 
iug  members  of  the  Profession  subscribed 
500/.,  many  250/.,  and  others  100/.,  and  the  rest 
50/.  or  25/.  Thus  50,000/.  was  collected,  and 
a  charter  obtained  in  1831.  In  1845,  a  new 
charter  was  f^ranted,  and  the  majority  of  the 
members  presented  their  extra  shares,— each 
member  retaining  one  as  a  qualification*  and 
the  admission  fee  for  new  members  was  fixed 
at  15/.,  and  subsequently  the  country  members 
were  admitted  for  10/. 

With  a  view  to  extend  the  usefulness  of  the  So- 
ciety, and  bring  together  a  larger  proportion  of 
the  members  of  the  Profession,  the  admission 
fee  has  now  been  reduced  to  5/.  Thus  the 
younger  class  of  practitioners  may  join  the 
Society,  and  have  access  to  a  most  extensive 
library,  with  the  right  of  attending  all  the  lec- 
tures and  using  the  hall  and  oflSces,  wherein 
will  be  found  all  the  information  of  the  day, 
both  in  Parliament  and  the  Courts,  and  the 
articled  clerks  of  all  the  members  may  be  ad- 
mitted to  the  library  and  lectures  for  a  small 
annual  subscription. 

The  following  gentlemen  were  re-elected 
members  of  the  Council : — William  Strickland 
Cookson,  William  Loxharo  Farrer,  Johnlrviog 
Glennie,  John  S^varbreck  Gregory,  George 
Heriiert  Kinderley,  Germain  Lavie,  Edward 
Leigh  Pemberton,  William  Sharpe,  William 
Tooke,  Edward  Archer  Wilde. 

And  the  following  gentlemen  were  elected 
Auditors :  —  Sucey  Urimaldi,  Nathaniel  C. 
Milne,  Edwin  Ward  Scadding. 

LAW  AMENDMENT  SOCIETY'S 
ANNUAL  MEETING. 

INQUIRY   INTO  THC    I^NB  OP  COURT* 

It  has  not  been  onr  fortune  always  to  ap- 
prove of  the  spirit  in  which  the  discussions 
of  tlie  Society  for  promoting  the  Amend- 
ment of  the  Law  are  conducted,  or  the  pro- 
jects to  which  the  Society  has  given  its 
countenance  and  sanction.  It  is  impossible, 
however,  not  to  perceive  that  this  associa* 
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reason  whatever  to  suppose,  except  from 
the  ridiculous  character  of  the  sentiments 
attributed  to  him,  the  Benchers  have  good 
cause  to  complain  of  their  advocate,  or  have 
nothing  to  say  in  their  own  defence. 

It  is  announced,  that  the  resolutioa  of 
the  Law  Amendment  Society  iu  reference 
to  the  Inns  of  Court  is  to  be  followed  by 
the  presentation  of  a  petition  to  the  House 
of  Commons,  and  a  motion  for  an  address 


tion  exercises  a  certain — not  perhaps  incon- 
siderable—influence   over   public  opinion 
upon  questions  of  legal  reform,  and  that  i  ts  • 
active  and  energetic  e&ertioiis  have  been  in- 
strumental in  effecting  many  of  the  changes 
in  the  administration  of  the  law  which —  1 
for  good  or  evil — have  rendered  the  present  1 
time  remarkable.     It  is  matter  of  congratu-  I 
lation  to  find  the  Society  now  directing  its  \ 
attention  to  subjects  upon  which  its  efforts 

can  hardly  fail  to  be  successful,  and  upon  to  the  Crown  praying  a  commission  of  in- 
which  it  may  confidently  reckon  upon  the  quiry  into  the  condition  of  the  Inns  of 
support  of  the  great  bulk  of  the  Profession.  Court. 

At  the  annual  meeting  of  the  members, .  _ — — . — — 

which  took  place  under" the  presidency  of  i  ORDER  of  thk  COURT  of  CHANCERY. 

Lord  Brougham,  at  the  close  of  the  last|  

week,  the  subject  principally  discussed  was  '  invbstmknt  of  DivrnRNDS  and  accumu- 
the   acknowledged  abuses  of  the  Inns   of  lations. 

Court,  and  the  Society,  upon  the  motion  of.'  Fridai/y  3rd  June,  1853. 

Lord  Whamdiffe,  resolved  : —  Thb    Right   Honourable    Robert   Monsey 

"That  in  the  opinion  of  this  meeting  it  is  !  J^^^  ^'•?°.^^^^^^'  ^^^''^^  %^,  Chancellor  of 
desirable  that  the  Legislature  should  direct  an  i  ^^^^^^  ^7^»"'  .^^^^  ^^^^.^^  ^'"^^^  ^°^  ^''""'^  ^" 
inquiry  into  the  constitution  and  revenues  of  '«?,'?««'■ /oU^^^mg,  that  i«  to  say:- 
the  Inns  of  Court,  and  the  purposes  for  which  t .    ^^,»*  l^  ^  ^^«^«  ^?  ^^^^^  ^°y  ^^''  '^''''^' 
they  were  founded."  \  i°*^  ^^^«  Investment  from  time  to  time  of  any 

'  11       J  1  r    1     T.      1        '  Interest    or    Dividends    accruing   upon   any 

It  was  alleged  by  some  of  the  Benchers  Stocks  or  Securities  standin;?  in  the  name  of 
present,  and  we  have  no  doubt  with  good  the  Accountant-General  to  the  credit  of  any 
reason,  that  the  income  administered  by  the  Cause,  Matter,  or  Account,  or  upon  any  Stocks 
Benchers  of  the  Inns  of  Court  was  greatlv  or  Securities  which  may  he  ordered  to  ^e 
exaggerated,  a  result  arising  from  the  fact  transferred  into  the  name  of  the  Accountant- 

that  the  Benchers  render  no  public  account  i:'^"^*'^^'  °**  *«  ^^  ^.^7'^^^  "^  ^»*^  ^'«  1'""'^ 
«i^*i,^^„w,»  ,r.^^:.r^A  %.^  *u^S  T*.  «,«^  «.«  from  one  account  to  another,  or  upon  any 
of  the  sums  received  by  them.  It  was  ge-  gtock  or  Securities,  which  ma^  be  ordered  ti 
nerally  admitted,  however,  that  there  were  |,e  purchased  with  any  cash  in  Court,  or  with 
abuses  in  the  Inns  of  Court,  which  were '  any  cash  to  be  paid  into  Court  with  the  like 
the  proper  subject  for  an  immediate  and  j  privity,  shall  be  broupjht  to  the  Accountant- 
searching  inquiry.  Indeed,  the  only  dis-  j  General  for  the  purpose  of  having  such  direc- 
scntient  to  this  proposition,  so  far  as  we  t  t'on  for  investment  carried  into  eflfect :  The 
can  understand,  was  Mr.  Headlam,  whojaai^  Accountant-General  may  from  tirac  to 
has  very  recently,  we  believe,  become  a  i  J^'^f '  "^^'^^  ^«  «*»^1^  .yj<^^*y«  Notice  of  an  Ord 
Benche/pf  thelLer  Temple.^    ^  .the  re-ll^SthTEst^t^^^^^^^ 


port  of  that  learned  gentleman's  defence  of 
the  Benchers,  which  we  copy  from  a  con- 
temporary,^ is  correct,  we  sincerely  trust 
that  his  views  have  not  the  sanction  and 
approval  of  his  brother  Benchers  gene- 
rally : — 

"  Mr.  Headlam  said,  that  as  a  Bencher  he 


to  be  invested,  together  with  all  accumulations 
of  Interest  and  Dividends  thereon,  as  soon  as 
conveniently  may  be  after  they  shall  accrue 
due  and  have  been  received,  in  the  purchase 
of  the  particular  description  of  Stock  or  Se- 
curity named  in  such  Order,  and  place  such 
Stocks  or  Securities,  when  purchased,  to  the 
credit  of  the  Cause,  Matter,  or  Account  re- 


depreoMted  inquiry.      It  was  impossible  that ;  gpectively,  as  may  be  directed  by  such  Order, 
matters  could  be  managed  with  better  inten- 1  (Signed)  Cranworth,  C. 

/io«j  than  they  were  at  present.    The  Middle ' 

Temple  Library  had  been  alluded  to :  that  was 
very  unfair,  because  there  was  no  Bencher  of 


the  Inn  present.  He  and  his  colleagues  had 
}^eu  considering  for  some  time,  whether  they 
would  not  do  something,  and  perhaps  at  some 
future  period  something  might  be  done,'^ 

We  repeat,  that  if  Mr.  Headlam's  obser- 
vations are  correctly  reported,  and  are  not 
intentionally  distorted,  which  we  have  no 


I«eg.  Examiner,  June  18,  p.  281. 


MONMOtrrilSHIRE  COUNTY  COURT. 


Her  Majesty,  by  and  with  the  advice  of  her 
Privy  Council,  was  on  the  13th  day  of  June, 
1853,  pleased  to  order — 

That  from  and  after  the  30th  day  of  June, 
1853,  so  much  of  the  district  of  thb  County 
Court  of  Brecknockshire,  holden  at  Crick- 
howeil,  as  is  included  within  a  line  drawn  from 
the  point  where  the  three  counties  of  Mon- 
mouth, Glamorgan,  and  Brecon  meet,  north- 
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ward  jalong  the  boundary  between  the  said 
counties  of  Glamorgan  and  Brecon  to  the 
place  called  Rhyd-y-MiUvr  (being  the  place 
where  the  boundary  between  the  hundreds  of 
Penkelly  and  Crickhowell,  in  the  said  county 
of  Brecon,  meets  the  «aid  boandary  of  the 
county  of  Glamorgan);  thence  in  a  straight 
iine  in  a  north  easterly  direction  across  the 
moantaia  called  Trefil  Dda  to  the  place  called 
tlie  Duke's  Table,  being  at  or  near  the  source 
of  the  river  Sirho wy;  thence  in  a  straight  line 
in  an  easterly  direction  across  the  mountain 
called  Trefil  Glas.  and  Llangattock  Hills,  to  a 
stone  boundary  post  standing  on  the  bank  of 
Clydach  Brook,  a  little  to  the  north  of  the 
farm  house  called  Blaen  Clydach ;  thence  first 
in  a  south-easterly  direction,  and  thence  in  an 
easterly  direction,  along  the  middle  of  the  said 
last-mentioned  brook  or  river  to  the  mouth  of 
a  certain  brook  called  Llamarch  Brook,  which 
empties  itself  into  the  Clydach  Brook  or  River ; 
and  thence  in  a  southerly  direction  up  the 
middle  of  the  course  of  the  said  Llamarch 
Brook  to  where  it  meets  the  northern  bound- 
ary of  the  county  of  Monmouth  ;  theuce  west- 
ward along  the  said  northern  boundary  of  the 
county  of  Monmouth  to  the  point  where  the 
three  counties  of  Monmouth,  Glamorgan,  and 
Brecon  meet,  as  first  described,  shall  be  with- 
in and  form  part  of  the  district  of  the  County 
Court  of  Monmouthshire  holden  at  Tredegar. 

(Signed)    Wm.  L.  Bat  hurst. 

From  tlie  London  Gazette  of  14th  June. 


METROPOLITAN  AND  PROVINCIAL 
LAW  ASSOCIATIOX. 

ANNUAL    REPORT. 

Wb  select  in  the  first  instance  from  the  Ao- 
noal  Report  of  the  Committee  of  Mana^ment, 
which  we  have  just  received,  those  parts  which 
relate  to  the  state  of  the  Association  and  the 
measures  ia  Parliament  or  other  subjects  im- 
mediately affecting  the  Profession : — 

"  State  of  the  Association. — During  the  past 
year,  the  Committee  have  devoted  a  considerable 
amount  of  attention  to  the  internal  organization 
of  the  Association,  with  a  view,  if  possible*  to 
render  it  the  means  of  making  the  Profession 
less  *  a  rope  of  sand  *  than  it  has  hitherto  been. 
Tiie  Committee  are  in  a  position  to  say  with 
confidence  that  the  Profession,  if  once  really 
organized,  would  ht  enabled,  with  perfect  faci- 
lity, and  with  the  very  trifling  individual  expense 
of  an  annual  8abseri|ition  of  one  guinea,  to 
wield  an  ample  and  efficient  power,  both  to 
raise  and  maintain  its  own  position  and  charac- 
ter, and  to  vindicate  all  its  just  claims  upon  the 
Legislature  and  the  Public.  This  Association 
is  peculiarly  calculated  to  embrace  amongst  its 
members  the  general  body  of  attorneys  and 
solicitors,  who  are  scattered  throughout  the 
whole  o(  ihe  conutry,  as  it  is  a  voluntary  asso- 
ciatjoQ,  unfettered  by  the  privileges  of  a  char- 
ter, employing  the  whole  of  its  funds^  not  in 


the  acquisition  of  property,  which  can  be  use- 
ful only  in  one  locality,  out  in  defraying  the 
expenses  of  those  operations  which  are  equally 
beneficial  to  every  attorney  and  solicitor  in  the 
kingdom,  and  so  organized  as  to  afford  to  its 
subscribers,  in  every  portion  of  the  country,  an 
efficient  voice  in  its  management.  With  tliis 
view  a  majority  of  tbe  Committee  has,  from  the 
first,  consisted  of  provincial  solicitors,  who 
attend  the  meetings  upon  important  occasions, 
or  when  the  course  of  their  engagements  enables 
them  to  do  so,  and  who  are  uniformly  kept  in- 
formed of,  and  consulted  upon,  all  the  proceed- 
ings of  the  central  body.  In  this  way  an  un- 
interrupted communication  with  the  central 
office  has  now  for  some  time  been  established 
with  39  leading  provincial  solicitors,  including 
1 5  secretaries  of  Provincial  Law  Societies,  and 
residing  in  24  different  towns,  extending  from 
Newcastle  to  llymouth,  and  from  Folkestone 
to  liverpool.  The  effect  of  this  organization 
has  been,  that  in  some  of  the  leading  manufac- 
turing towns  of  the  north,  and  in  a  few  towns 
elsewhere,  a  very  considerable  majoritv  of  the 
whole  number  of  local  practitioners  nave  al- 
ready joined  the  Association  :  and  yet,  looking 
to  the  whole  of  the  countrv,  the  Society  does 
not  include  even  one-tentn  of  those  whose 
names  appear  in  the  Law  List. 

"The  experience  of  six  years  during  which 
the  Association  has  existed  has  shown  the 
Committee  that  the  mere  appointment  of  a 
Committee-man  in  a  provincial  town,  although 
an  account  of  all  proceedings  is  rej^ularly 
transmitted  to  him,  is  hy  no  means  uniformly 
successful,  even  in  mamtaining  undiminished 
the  existing  number  of  subscribers.  But  the 
same  experience  has  also  shown  them  that 
wherever  they  can  secure  the  earnest  exertions 
of  one  active  and  respected  member,  the  result 
is  uniformly  a  very  considerale  increase  in  the 
number  of  subscribers.  On  the  whole,  it  ap- 
pears that  the  real  strength  of  the  Association 
will  always  depend  on  the  amount  of  personal 
intercourse  that  takes  place  between  the  indi- 
vidual subscribers  and  either  the  central  office 
or  some  local  representative. 

"  With  the  view  of  increasing  both  Ihe  in- 
terest felt  by  the  subscribers  in  the  Society, 
and  their  actual  benefits  derived  from  it*  the 
Committee  have>  during  the  past  year,  adopted 
experimentally  the  practice  of  issuing,  trom 
time  to  time,  for  the  use  of  the  members, 
printed  circulars,  containing  accounts  of  recent 
or  expected  changes  in  the  Law,  new  Rules  of 
Court,  and  other  matter  useful  and  interesting 
to  practitioners.  The  most  important  of  these 
was  issued  at  the  close  of  the  last  Session  of 
Parliament,  and  a  copy  was  sent  to  every  mem- 
ber of  the  Profession  in  England  and  Wales, 
in  many  cases  through  the  London  agency 
houses,  and  in  all  accompanied  by  a  note, 
calling  their  attention  to  the  Society,  and  invit- 
ing them  to  become  subscribers.  The  result 
of  that  ]>roceeding,  which  was  of  course  at- 
tended with  some  expense,  was,  so  far  as  the 
Committee  have  been  able  to  ascertain,  an  in- 
crease of  something  less  than  six  members. 
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On  the  other  haadt  the  personal  visit  which 
was  made  by  the  Secretary  dnring  the  last 
long  vacation  to  the  towns  of  Uttoxeter,  Stoke, 
Stafford,  Walsall,  Wolverhampton,  Shrews- 
bury,  Oswestry,  Wrexham,  and  Denbigh,  re- 
sulted immediately  in  an  accession  of  upwards 
of  twenty  members,  which  number  was,  after 
the  aggregate  meeting  at  Derby,  reported  in 
the  last  circular,  increased,  through  the  indi- 
vidual exertions  of  a  very  few  of  Uie  members 
who  were  present,  on  their  return  home,  to 
very  nearly  one  hundred. 

"  Dnring  the  last  few  months  the  Committee 
have  consulted  with  some  of  their  more  active 
provincial  friends  as  to  the  possibility  of  ex- 
tending and  rendering  permanent  similar  exer- 
tions; and  for  this  purpose  they  have  adopted 
and  circulated  the  following  rosolutions  :— 

'"That  it  is  desirable  &at  the  subscribers 
in  every  large  town  throughout  the  country 
should  nominate  one  of  their  number  to  act  as 
corresponding  member,  and  to  receive  and  dis- 
tribute notices,  reports,  and  other  official  com- 
munications from  the  Managing  Committee. 

"'That  in  every  town  where  there  are  five 
or  more  subscribers,  they  be  invited  to  send  to 
this  Committee  the  names  of  such  of  their 
number  as  they  may  desire  should  be  elected 
members  of  this  Committee. 

" '  That  in  the  opinion  of  this  Committee  the 
important  objecte  of  the  Association  would  be 
materially  advanced  if,  in  each  town  where 
there  is  a  sufficient  number  of  members,  a 
Local  Committee  were  appointed  ;  and  this  | 
Committee  strongly  recommend  to  the  mem- 1 
bars  the  adoption  of  such  a  measure.'  I 

"These  resolutions  are  ffraduadly  being  I 
brought  into  operation,  and  the  result,  up  to  { 
the  present  time,  is  shown  in  the  list  of  names  i 
proposed  for  the  Committee  of  the  ensuing  | 
year.  The  Committee  believe  that  the  internal 
organization  of  the  Association  has  now  been 
placed  upon  an  efficient  and  satisfactory  foot- 
ing ;  ana  they  earnestly  appeal  to  every  one  of 
the  existing  members  to  exert  himself  to  enable 
them  to  increase  the  advantages  of  (he  Society, 
by  a  coBsiderabie  increase  of  ite  nombert,  and 
consequent  resources.  The  Conunittee  feel 
sure  that  this  appeal  will  meet  with  a  satisfac- 
tory response,  if  only  they  can  secure  that  their 
members  will  give  a  thoughtful  consideration 
to  the  effect  which  the  opetatioQa  of  the  So- 
ciety, as  detailed  in  the  periodical  circulars  and 
the  annual  reporte,  are  calculated  to  produce 
upon  the  welteie  of  that  Profession,  to  which 
they  owe  the  duties  of  good  membearship,  and 
in  the  prosperity  of  which  their  own  prosperity 
and  posi^n  are  involved. 

"  ^fiiNia^  Certifieate  Dii/.y.— The  question  of 
the  Repeal  of  the  Annual  Certificate  Duty  has 
continued  to  be  conducted  by  the  Council  of 
Ihs  Incorporated  Society,  in  conjunction  with 
the  noble  Lord  the  Member  for  Middlesex, 
with  so  much  activity,  that  the  Committee 
have  felt  it  unnecessary  to  take  any  steps  upon 
the  subject,  beyond  rendering  general  assist- 
ance in  obtaining  from  their  members  petitions 


to  the  House  of  Commons,  and  letters  to 
Members  of  Parliament. 

"  Lord  R.  Grosvenor's  motion  stood  first  on 
the  list  for  Thursday,  the  10th  of  March,  and, 
after  a  short  debate,  in  which,  however,  the 
injustice  of  the  tax  was  admitted  on  all  hands, 
although  the  Chancellor  of  the  Exdieqaer 
of^sed  the  motion  on  the  ground  that  there 
are  other  taxes  which  are  more  injuiious  to  Ik 

Sublic,  the  motion  for  leave  to  bring  in  the 
\i\l  was  carried  by  a  majority  of  52;  the 
numbers  being,  ayes,  219;  noes,  167;  being 
thelaigest  majority  m  the  largest  House  Alt 
has  yet  divided  upon  the  subject.  No  enr- 
tioos  most  be  spared  to  secure  at  least  u^ 
a  majority  on  the  second  reading,  if  the  Mt- 
nistry  should  think  it  worth  their  whtte  a|{am 
to  divide  the  House. 

"  The  movement  for  the  repeal  of  tWe  tn 
commenced  in  the  year  1835.  It  has  heen 
supported  throughout  by  memorials,  pedtioni, 
and  deputations,  which  have  thoroughly  ex- 
plained every  view  of  the  subject,  both  hietonj 
cal  and  aigumentative.  It  has  been  diridca 
upon  in  the  House  of  Commons  in  three 
SessLons,  including  the  present  one. 

"In  1860,  the  Bill  was  divided  apon  fife 
times,  and  was  only  lost  on  the  motion  for  the 
third  rea/^g  by  a  division  at  three  o'clock  in 
thenaoming. 

"  Commoii  Law.— The  Commoa  Law  Jnd(?«8 
have  completed  the  scheme  of  the  Common 
Law  Procedure  Act  by  issuing  an  eatiie  Code 
of  the  General  Rules  of  Court,  and  a  new 
Scale  of  Coate  and  Fees.  The  codification  of 
the  Rules  has  been,  of  course,  an  assistsnce  to 
practitioners ;  but  the  general  effect  of  the  new 
Scale  of  Fees  and  Costs  has  been  decidedlj  in- 
jurious, both  by  diniinisbing  the  profits  of  the 
attomer,  and  by  increasing  the  amount  of  the 
Court  fees,  which  have  to  be  advanced  by  Ae 
attorney  for  his  client  upon  the  ordinary  steps 
in  each  action.  It  would  seem,  however,  that 
these  fees  have  been  increased  at  the  instance 
of  the  Treaaunr  to  protect  the  Government 
against  lofls  in  tke  payment  of  salaries,  and  it 
haa  been  intinoyated  that  when  the  new  scab 
has  been  in  operation  for  six  months,  and  iCs 
efifeet  upon  the  total  fund  collected  thus  prac- 
tically tested,  the  Judges  will  thea  listen  to 
any  application  to  have  it  re*considered. 

Ctnmtp  Courts. --la  Circular  No.  3  the 
Committee  called  the  attention  of  the  members 
to  the  impe^rtant  clause  in  the  County  Courto 
Act  of  last  Session,  empowering  the  Lord 
Chancellor  to  appoint  five  of  the  County  Court 
Judges  '  to  frame  a  Scale  of  Costs  and  Charges 
to  be  paid  to  attorneys  in  the  County  Courts, 
to  be  allowed  as  between  attorney  and  dient, 
and  as  between  party  and  party;"  whidi 
scale,  when  revised  by  three  of  the  Judges  of 
the  Superior  Common  Law  Courts,  one  oeing 
a  chief,  was  to  come  into  operation  on  a  day  to 
be  named.  That  Act  was  passed  on  the  aoth 
June  last  year ;  the  five  County  Court  Judges 
were  appointed  not  long  afterwards;  and  in 
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Aa^st  the  Comtnittee  received  a  eircukr 
letter  from  their  Secretary,  ioviting  sag- 
gestiooa  as  to  the  proposed  scale.  The  Com* 
mtttee  referred  the  subject  to  their  Gommoii 
Law  Sab*Committee,  aod,  after  much  consi- 
deration, a  proposed  «cale  was  drawn,  copies 
of  vUch  were  cocnmuaicated  to  all  the  active 
Provincial  Law  Societies,  and  to  a  consider- 
able number  of  individual  practitioners. 

"The  majority  of  the  Provincial  Societiea, 
however,  that  drew  up  suggestions  upon  the 
subjiect,  sent  them  direct  to  the  Judges,  with- 
oat  sny  previons  concert  amongst  themselves ; 
and  the  result  was,  that  early  in  October  it  ap« 
peared  that  about  a  dozen  distinct  suggested 
scales  had  bean  sent  to  the  Judges.  Copies  of 
most  of  them  were  forwarded  to  this  Associa- 
tion, and  they  were  found  to  differ  very  consi- 
derably amongst  themselves,  not  only  in  de- 
tail, but  even  in  principle — some  adopting  the 
priaciple  of  charging  for  each  separate  step  in 
the  causa,  and  othen  that  of  affixing  charges 


Law  Judges,  to  whom  it  had  been  certified  by 
the  Lord  Cnancellor. 

''  The  same  answer  has  since  been  given  in 
Parliament,  by  the  Home  Secretary,  to  the 
question  which  was  asked  b^  Mr.  Craufnrd; 
bat  the  Committee  feel  that  it  is  not,  by  any 
means  a  satisfactory  one.  It  is  now  very 
ne|u>ly  a  year  since  the  evils  of  the  present 
system  of  making  the  successful  party  in  the 
Coanty  Courts  pay  his  own  costs  were  forciblv 
pointed  out  by  Lord  Lyndhnrst :  but  although 
the  legislative  remedy  was  at  once  provided,  it 
has  not  yet  been  brought  into  practical  opera- 
tion. 

NOTICE  TO  THE 
CANDIDATES  FOR  EXAMINATION 

IN   MICHAELMAS   TERM,  1853. 


Thk  mode  of  conducting  the  Examination 
hitherto  adopted  by  the  Examiners,  has  been 


calculated  from  the  average  run  of  cases,  to  a . .  , ,  ^    «»-^««  ^«  *u->  i>.^««;«i^-  ...  j 

few  of  the  principal  stage?  only.  Under  these  |  to  propose  lo  Questions  on  the  Principles  and 
circumstances,  it  was  suggested  by  the  New- !  Practice  of  each  of  the  foUowmg  Branches  of 
castle  Law  Society  that  a  meeting  should  be |  the  Law;  viz.  1st,  Common  Law;  2nd,  Con- 
held  in  London  of  deputies  from  the  different  j  yeyancing ;  3rd,  Equity;  4th,  Bankruptcy; 
Sodctiee,  first  to  agree  upon  a  modified  scale  ^  ^  Criminal  Uw  and  Proceedings  before 
amongst  themselves,  and  then  to  communicate  .     '  ^ 

it  to  the  Judges,  in  a  conference  with  them.      ]  Magistrates. 

"  A  meeting  was  accordingly  held  at  the  The  Examiners  required  that  the  Candidates 
offices  of  this  Association  on  the  OOth  of  Octo-  for  admission  shouli  satisfactorily  answer  a 
ber  which  was  attended  by  gentlemen  repre- 1  .^ffi^ient  number  of  the  Questions  in  Commom 
senting  the  Law  Societies  of  Newcastle  and ,_  ,t^.,         j,-         •r*!.*!.^ 

Gateshead,  Sunderland,  Yorkshire,  Liverpool.  -^«^  '^  ^9^^^  ^^  *^»^  *"*  ^°*  ^^  '***  ^""^ 
Maocheeter,  and  Bristol,  as  well  as  by  several  other  Branches  :-<-thtis  making  a  satisfactory 
miiiiAcre  of  this  Commitlee.  |  Examination  in  Law  and  Equity  indispensable^ 

"At  that  meeting  the  whole  qoestion  ^«8 .  j^^^Ug^yi^g  j^  optional  with  the  candidates  to 

:SL'^  S'43t^.*t«'Sa^i:;  L™:  —  «  an,  one  of  the  ^  other  brands,, 


possible^  what  appeared  to  be  the  advantages 
of  eaeh  of  the  two  principles  of  charging  me»- 
Ikmed  above.  Most  of  the  gentlemen  from  the 
Provioaeiai  Societies  were  ]«iding  practitioiiers 
in  thdr  respective  Coanty  Courts,  and  the 
practiee  in  the  variom  Coarta  appeared  to 
differ  upon  so  many  pomt^,  that  it  ww  evident 
&ai  no  tcMe  drawn  up  by  gentlemen  belong- 
kg  to  only  one  locaUty  would  be  at  all  likely  I 
to  meet  the  requirements  of  all  the  Courts 
tfawMghoot  the  kingdom. 

"The  Seak  thus  settled  was  then  preeented, 
and  explained  to  the  Commission  of  Judges, 
in  aa  interview,  in  the  coarse  of  which  the 
viewa  of  the  different  members  of  the  depnta- 
tion  were  fully  stated,  and  the  Judges  appear- 
ed quite  prepared  to  (^ive  dae  weight  to  the 
•vg^ested  scale,  the  history  of  which  was  ex- 
plained to  them,  and  that  it  was  presented  as  a 
tubstitute  for  the  various  scales  which  had 
been  previously  communicated  by  the  different 
•Mteies  repivtented  by  the  depoikation. 

**  At  the  Committee  had  heard  no  more  of 
Ibe  scale,  ther  wrote,  in  Janoary  last,  to  the 
Sewetarf  of  tne  Judges'  Commissron,  request- 
kg  to  kttow  how  soon  it  was  likely  that  it 
^rism  heissiied,  and  they  were  informed,  in 
«B^,  that  the  9ca}e  was  before  the  Cbmmon 


B«t  looking  to  the  great  importance  to  the 
community,  that  attorneye  and  solicitors  should 
be  well  acquainted  with  the  Law  of  Real  Pro- 
perty,— qualified  to  prepare  and  superintend 
the  doe  exeeotioo  of  wills,  deeds^  and  other 
ioftnimeiita,  and  eonvereant  with  the  investiga- 
tion of  tStlcs,— the  Examiners,  with  the  sanction 
of  the  Judges,  have  determined  in  future  to  re- 
quire the  Candidates  to  pass  a  satisfactory  Ex- 
amination in  the  department  of  ConMymmemf^ 

The  Examiners  wiH  continue  the  practice  of 
proposing  questions  in  Bankruptcy  and  in  Cri- 
minal Law  and  proceedings  before  Magistrates, 
in  order  that  Candidates  who  may  have  given 
their  attention  to  these  subjects,  may  have  the 
advantage  of  answering  such  questions,  and 
havinguie  correctness  of  their  answers  in  those 
departments  taken  into  consideration  in  sum- 
ming up  the  merit  of  their  General  Examina- 
tion. 

The  new  Regulation  wil!  be  earned  mto  effect 
in  and  after  Miehathnat  Term  next. 

R.  MAUOHa.ic,  Seeretdtnf. 

Law  Society's  HaU,  Chneenf  Lane, 
6th  June,  1853. 
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PROFESSIONAL  LISTS. 

PARPETUAL   C0MMI8RI0NER 

Appointed  under  the  Fines  and  Recoveries*  Act, 
with  dates  when  gazetted. 
Ward,  William  Sykcs,  Leeds,  in  and  for  the 
West  Riding  of  the  County  of  York.     May  27. 


DISSOLUTIONS    OF    PROFB8SIONAL    PART- 
NERSHIPS. 

From    May    2ith    to  Jnne    I7th,    1853,  both 
inclusive,  with  dates  when  gazetted, 

Emmet,  George  Nelson,  and  Finlay  Knight, 
14,  Bloomsbury  Square,  Attorneys  and  Solici- 
tors.    May  24. 

Mellor,  James,  and  James  William  Mellor, 
Aahlon-under-Lyne,  Attorneys  and  Solicitors. 
June  10. 

Motteram,  John  Philip,  Finlay  Knight,  and 
George  Nelson  Emmet,  Birmingham,  Attorneys 
and  Conveyancers.     May  24. 

Roberts,  Henry  Taylor,  Samuel  Howship 
Barrow,  and  George  Newby  Wardell,  7»  St. 
Martin's  Court,  Leicester  Square,  Attorneys 
and  Solicitors,  so  far  as  regards  the  said  Samuel 
Howship  Barrow.    May  3 1 . 

Robinson,  Thomas  Caldwell,  and  James 
Southern,  Altrincham,  Attorneys  and  Solici- 
tors.   June  3. 

Vickers,  Henry,  and  George  Mnthewman 
Jervis,  Sheffield,  Attorneys  and  Solicitors. 
May  27. 


NOTES  OF  THE  WEEK. 


RBMOVAL  OF  THE   COURTS.-^ CAUSE    LISTS. 

"The  Lords  Justices  sat  this  morning  for  the 
first  time,  under  what  is  considered  by  the  vast 
majority  of  the  Bar,  both  Queen's  Counsel  and 
Juniors,  the  new  system  of  hearing  the  public 
business  of  the  Court  of  Chancery,  perma- 
nently, in  the  same  locality  where  the  Judges' 
Chambers  are  situate,  and  where  its  private 
business  is  conducted.  One  of  the  chief  ob- 
jects of  Chancery  Reform  has  been  the  saving 
of  costs  to  the  suitor,  and  this  reform  can  now, 
after  the  great  alterations  made  by  the  Act  of 
Parliament  known  as  Sir  George  Turner's  Act, 
and  the  Statutes  for  amending  the  Proceedings 
of  the  Conrt  and  for  abolishing  the  Office  of 
Master,  be  in  few,  if  any,  instances  more  effec- 


tuaUy  promoted  than  by  at  once  gettiBg  lid  of 
the  loss  of  time  occasioned  by  the  necessary 
attendance  of  solicitors  at  a  place  so  far  from 
their  offices  and  the  Chambers  of  the  Judi^es 
as  Westminster  HalL    Assuming,  as  it  seems 
the  Professiofi  may  safely  assume,  that  the  se- 
veral branches  of  the  Court  of  Cha»!cery  will 
no  longer  sit  at  its  ancient  place,  the  benefit  to 
the  suitors  would  be  rendered  still  more  com- 
plete if  the  learned  Judges  would  enforce  the 
performance  of  the  order  they  hav.e  already 
issued— that  the  Court  lists  of  the  husiness  for 
the  following  day  be  placed  at  the  doofs  of  the 
several  Courts,  immediately  after  their  rising 
each  afternoon.    The  officer  for  the  Petty  Bag 
receives  in  person  every  day  at  3  o'clock,  &om 
the  Judges  themselves,  all  the  informatioo  ne- 
cessary to  complete  the  lists,  and  no  branch  of 
the  Court  now  rises  before  4  o'clock,  if  then; 
and  therefore  the  rigid  enforcement  of  the 
order  already   made  can  in  no  way  impose 
hardship  on  the  officer,  who  is  bound  to  obey 
the  Court,  while  it  will  most  materially  aid  in 
the  saving  of  trouble,  and  in  no  small  de^^ree 
tend  to  the  diminishing  of  expense."— Ff on 
The  Times  of  22nd  June. 

The  Incorporated  Law  Society  have  directed 
their  attention  to  both  these  subjects,  particu> 
larly  the  removal  of  the  Courts  from  Westmin- 
ster to  the  neighbourhood  of  the  Inns  of  Court, 
and  also  addressed  a  complaint  to  the  Ref^s* 
trars  of  the  Court  of  Chancery  on  the  delay  in 
furnishing  the  list  of  causes. 

CITY    OF    LONDON    COMMISSION. 

The  Queen  has  been  pleased  to  direct  letter? 
patent  to  be  passed  under  the  Great  Seal,  con- 
stituting and  appointing  the  Bight  Hon.  Henry 
Labonchere,  the  Right  Hon.  Sir  John  Patte- 
son,  knight,  and  George  Comewall  Lewis. 
Esq.,  to  be  her  Majesty's  Commissioners  for 
inq|uiring  into  the  existing  state  of  ^e  Corpo- 
ration of  the  City  of  London.^~-From  the  l/»- 
don  Qrozetie  of  2l8t  June. 

LAW   PROMOTION 8. 

The  Queen  was  this  day  (June  13)  pleased 
to  confer  the  honour  of  Knighthood  iip<ni 
Richard  Bethell,  Esq.,  her  Majesty's  Solicitor- 
General. 

The  Queen  was  this  day  (June  13)  pleased 
to  confer  the  honour  of  Knighthood  upon  John 
Stuart,  Esq.,  a  Vice- Chancellor. — From  the 
Jtondon  Gazette  of  June  17* 


RECENT    DECISIONS    IN  THE  SUPERIOR   COURTS, 

AND    SHORT   NOTES   OF    CASES. 


In  re  Burton,    June  10,  1853. 

BVIDBNCE  OF  DEATH  OP  ANNUITANT  AT 
CALAIS.— APPIDAVIT.  —  CERTIFICATE  OF 
BURIAL. — LUNACY. 

In  this  case,  which  was  a  petition  on  behalf 


of  the  committee  of  the  person  of  a  lunatic  en- 
titled to  a  life  interest  in  certain  property,  sub- 
ject to  the  payment  of  an  annuity,  for  payment 
of  the  whole  of  the  diTidends  without  deduc- 
tion, on  the  death  of  the  annuitant,  it  appeared 
that  he  had  died  at  Calais,  and  there  was  an 
affidavit  of  his  death  accompanied  by  a  certifi- 


Superior  Courts:  Lords  JusUees.-^RoUs.^V.  C.  Kinder sley. 


130 


cate  ofhu  burial,  attached  bv  tke  seal  of  the 
Britiah  consul  there  and  authenticated,  but  it 
was  not  made  an  exhibit. 

The  question  was,  whether  the  verification 
was  sufficient  under  the  14  &  15  Vict.  c.  99. 

Matims.  Haiiett,  Speed,  and  Roeke  appeared 
for  the  respective  parties. 

The  Lords  JuHioee  said,  the  evidence  was 
sufficient,  and  made  the  order  aooordinptly. 

Stone  V.  Davies.    June  21,  1853. 

AMENDMJBNT  OF  BILL.— FILING.— RKFRINT- 
IKO. 

Application  reused  for  direction  on  Clerk  of 
Eeoords  and  Writs,  to  receive  and  fiU 
amended  biU,  where  such  amendments  em- 
eeeded  the  two  folios,  and  where,  therefore, 
aecordins  to  the  old  practice,  the  bill  must 
have  been  re-engrossed,  without  its  being 
reprinted. 

This  was  an  application  for  a  direction  to 
tbe  Clerk  of  Records  and  Writs,  to  receive  the 
bill  which  had  been  amended  in  this  case.  It 
appeared  he  had  refused  to  file  it,  on  the  ground 
the  amendments  exceeded  the  two  folios,  in 
which  case,  according  to  the  old  practice,  the 
bill  wotdd  haw  to  be  re-engrossed. 

By  s.  8  of  the  15  &  16  Vict.  c.  86,  it  is  pro- 
vided, that  "  where,  according  to  the  present 
prtuitiee  of  the  said  Court,  an  amendment  of  a 
bill  or  elaim  may  be  made  without  a  new  eti- 
grossment  thereof,  or  tmder  such  other  cir- 
cumstances as  shall  be  prescribed  by  any  ge- 
neral  order  of  the  Lord  Chancellor  m  that 
behalf,  a  bill  or  claim  may  be  wholly  or  par- 
tially amended  by  written  alterations  in  tbe 
printed  bill  of  complaint  or  claim  so  to  be  filed 
as  aforesaid  j"  and  by  the  7th  Order  of  Ang. 
7, 1853,  that  "  where,  according  to  the  present 
practice  qfihe  Court,  an  amendment  of  a  bill 
or  claim  may  be  made  without  a  new  engross- 
niem  thereof,  a  bill  or  claim  may  be  amended 
by  written  alterations  in  the  printed  bill  of  com* 
pl^nt  or  claim  so  to  be  filed,  and  by  additions 
on  the  paper  to  be  interleaved  therewith,  ac- 
cording  to  the  directions  of  Order  I ." 

Jf.  Archer  Shee  in  support.  , 

The  Lords  Justices  said,  tbe  Court  had  no  \ 
power  either  by  the  Act  or  the  Orders  to  direct 
the  filing  of  the  present  bill  as  amended,  with- ; 
out  it9  being  re-printed,  and  the  application  was  J 
accordingly  refused. 


duly  registered:  Held,  overruling  excep- 
tions to  the  Master's  report  in  a  suit  to  sell 
or  foreclose,  that  such  equitable  mortgage 
did  not  vest  in  the  plaintiffs  vjithout  a 
legal  transfer. 
In  this  suit  it  appeared  that  the  committee 
of  a  benefit  society  at  Llanelly  (but  which  was 
not  registered)  advanced  a  sum  of  100/.  in 
1842  to  the  defendant  on  the  deposit  of  a  lease 
of  certain  premises  in  that  town,  accompanied 
by  a  memorandum  authorising  them  or  their 
successors  or  legal  representatives  to  sell  the 
same,  and  that  a  new  society  was  in  1846 
formed  by  the  surviving  members  of  the  old 
society,  which  was  duly  registered  under  the 
10  Geo.  4,  c.  56,  and  of  which  thcplaintiflTs 
were  trustees,  but  who  were  not  parties  to  the 
memorandum  of  deposit  or  to  the  old  com- 
mittee.   The  Master  having  reported  that  the 
mortgage  was  not  vested  in  the  plaintiffs  in 
this  suit  for  a  sale  or  foreclosure  of  the  se- 
curity, exceptions  were  now  taken. 
Boyle  in  support ;  Renshaw,  contrk. 
The  Master  of  the  Rolls  said,  the  mortgage 
did  not  vest  in  the  plaintiffs  without  a  legal 
transfer,  and  overruled  the  exceptions  accord- 
ingly. 


Miiittr  0f  tjc  »0ni. 
Davis  V.  Griffiths,     June  8,  1853. 

BBNEriT  BUILDIITG  SOClETV.  —  TRANSFER 
OF  EQUITABLE  MORTOAOK  ON  PI80QLU- 
TION  TO   NEWLY    FORMED   SOCIETY. 

An  equitable  mortgage  was  entered  into  with 
the  committee  of  a  benefit  club  {not  regis- 
tered under  the  10  Geo.  4,  o.  56),  by  de- 
posit  of  title-deeds,  A  new  society  was 
afterwards  formed  under  a  new  name,  and 
the  trustees  qf  which  were  not  parties  to 
the  memorandum  of  deposit  or  the  committee 
to  the  old  society,  and  the  new  society  was 


Witt»€\iKnttUat  HinirerrfUB. 
Day  V.  Day,    June  2,  3,  1853. 

WILLt-^CONSTRUCTION. — ANM  UITY. 

A  testator,  after  giving  to  trustees  all  his 
estate  to  sell  and  to  pay  the  income  to  his 
wife  for  life,  directed  onC'Seventh  to  be  laid 
out  on  her  death  for  an  annuity  to  one  of 
his  sons,  without  power  of  anticipation, 
and  with  forfeiture  over  on  his  bankruptcy 
or  insolvency^  assignment  or  incumbering. 
He  died  brfore  the  widow :  Held,  on  special 
case  under  Turner's  Act,  that  his  personal 
representatives  were  entitled,  and  not  the 
parties  in  remainder  over,  nor  the  testa* 
tor's  next  of  kin. 
The  testator,  Mr.  Day,  by  his  will  dated  in 
June,  1842,  gave  {inter  alia)  all  his  residuary 
real  and  personal  estate  to  certain  trustees  on 
trust  to  sell  the  same,  and  to  stand  possessed 
of  the  proceeds  for  his  wife  for  life,  and  after 
her  decease,  as  to  six-sevenths,  to  pay  the  same 
as  therein  directed,  and  as  to  the  remaining 
seventh  in  trust  to  lay  out  the  same  in  a  Go- 
vernment annuity  for  the   life  of   his    son, 
Charles  Day,  and  to  pay  such  annuity  when 
and  as  the  same  should  become  payable,  but 
not  by  anticipation,  to  him  for  his  life.    There 
was  also  a  declaration  that  in  case  he  should 
assign,  incumber,  or  in  any  manner  dispose  of 
the  said  annuity  or  become  bankrupt  or  in- 
solvent, either  before   or  after  the  testator's 
death,  the  trustees  should  hold  the  same  in 
trust  for  other   persons.      It  appeared  that 
Charles  Day  survived  the  testator,  but  died 
before  his  widow,  without  having  incurred  a 
forfeiture.     The  question  was,  in  this  special 
case,  whether  the  testator's  next  of  kin,  the 
remainder-men  over,  or  C.  Day's  personal  re- 
presentative, took  such  annuity. 
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And  Bee  Exparte  Burnett^  in  re  Burnett,  4 
De  G.  8c  S.  54,  and  Exparte  Edworde^U  re 
Edwards,  3  De  G.  &  S.  625. 

ASSIGNEES. 

1.  Removal. — The  removal  of  assij^nees  U  a 
inatter  within  ihe  discretion  of  the  Commis- 
sioner,  with  which  the  Appellate  Court  will  not 
interfere^  merely  because  it  doubts  whether  it 
would  have  acted  as  the  Commissioner  has 
done. 

Therefore,  where  the  Commissioner  gave  the 
assignees  time  to  consider  whether  they  would 
remove  solicitors  whom  they  had  appointed, 
and  who  were  related  to  tlie  bankrupt,  or  would 
themselves  retire,  and  the  assignees  declined 
to  do  either,  and  the  Commissioner  removed 
the  assignees,  the  Court  dismissed,  with  costs, 
an  appeal  from  the  Commissioner's  decision. 
Exparte  Bates,  in  re  Williams,  1  De  G.,  M'N. 
&  G.  452. 

2.  Contract  for  sale  of  bankrupt's  property, 
-^Receipt  by  solicitor  to  assignees. — ^The  pro- 
vision in  a  contract  for  the  sale  of  the  property 
of  a  bankrupt,  entered  into  by  the  creditors* 
assignees,  that  the  purchase-money  is  to  be 
received  by  the  solicitor  of  the  assignees,  is  not 
a  breach  of  trust  which  would  induce  the  Court 
to  refuse  specific  performance  of  the  contract. 
Hughes  v.  Morris,  9  Hare,  636. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

Delivery  ud  to  trustees.— Subsequent  fat. — 
Where  a  trader  assigned  aU  his  property  for 
the  benefit  of  all  his  creditors,  and  a  few  days 
afterwards,  sued  out  a  fiat  against  himself, 
under  which  the  oflficial  assignee  took  posses- 
sion of  propertv  comprised  in  the  deed,  the 
Court  ordered  tne  property  to  be  delivered  up 
to  the  trustees  of  the  deed,  without  any  deduc- 
tion in  respect  of  the  ofiicial  assignee's  pound- 
age. Exparte  Bainbridge,  in  re  Siainton,  3 
De  G.  &  S.  620. 

CERTIFICATE. 

1.  "Conduct  as  trader  J*  ^-Reckless  trading. 
— ^Where  a  bankrupt  has  engaged  in  reckless 
trading  and  speculations  of  a  desperate  charac- 
ter, the  Court  will  not  grant  him  a  certificate ; 
but  where  a  cottcn-spinner  h<ad  engaged  in  se- 
veral other  trades  and  nndertakings  of  diflPer- 
ent  kinds,  and  it  was  not  shown  that  he  was  at 
the  time  insolvent:  Held,  that  the  number  and 
variety  of  these  undertakings  did  not  constitute 
a  case  of  reckless  trading. 

Breach  of  trust  is  not  "conduct  as  a  trader," 
with  reference  to  a  bankrupt's  certificate.  Ex- 
parte Wakefield,  in  re  Wakefield,  4  De  G.  &  S. 
18. 

2.  Pledging  short  bill,  —A  banker,  who  has 
pledged  a  short  bill  of  a  customer,  is  excluded 
from  a  certificate.  Exparte  Start,  in  re  Gibson, 
4  De  G«  &  S.  49. 

.  3.  Notice  of  opposition. — Appeal  from  Com- 
missioner.— A  creditor  who  has  not  been  per- 
mitted to  oppose  the  certificate  before  the  Com- 
missioner, on  the  ground  of  his  having  omitted 
to  give  the  requisite  notice  of  his  intention  to 
oppose,  cannot  be  heard  in  support  of  the 


Commissioner's  decision*  refusing  the  ccrtii- 
cate  and  protection,  on  an  appeal  from  that 
decision.  Exparte  HoUhouse,  I  De  G.,  M'N. 
&  G.  237. 

4.  RifusaL-^  Reckless  /ra<2ui^.— The  bask- 
rupt's  certificate  will  be  altogether  refused,  if 
it  appear  that  he  has  systematically  bought  oa 
credit  to  sell  at  less  than  coBt  priee.  Etpetit 
HoUhouse,  I  De  G.,  M'N.  &  G.  237. 

5.  Commissioner  cannot  retieui  refusal.— 
Semble,  that  after  the  Commissioner  has  abao- 
lutely  refused  a  bankrupt's  certificate,  it  cannot 
be  referred  back  to  him  to  review  his  decision. 
Exparte  Whitaker,  1  De  G.,  M'N.&  G.  459- 

And  see  Exparte  Wells,  in  re  WelU,  3  De 
G.  &  S.  615 ;  Exparte  Johnson,  in  rt  Mwoa, 
4  De  G.  &  S.  25 ;  Exparte  Domford,  in  rt 
Domford,  4  De  G.  &  S.  29 ;  Exparte  Holiiss- 
toorth,  in  re  Hollingworfh,  4  De  G.  &  S.  44. 

COMPOSITION   DEED. 

Allowing  creditors  to  come  in  qfter  pregcribei 
time.-^Broadbent  v.  Thomion,  4  De  G.  &  S.  65. 

CREDITORS*   RIGHT. 

Inspection  of  proceedings. — A  creditor  is  not 
entitled  to  inspect  the  proceedings  for  tlie  p'lr- 
pose  of  enabling  him  to  impeach  the  validity 
of  the  adjudication.  Exparte  Rimell,  in  re 
Bretoer,  1  De  G.,  M*N.  &  G.  491. 

DISPUTING   ADJUDICATION. 

Time  for  showing  cause.  —  In  the  phrase 
"  such  extended  time  not  exceeding  U  days  in 
the  whole,"  in  the  104th  section  of  the  Bank, 
rupt  Law  Consolidation  Act,  the  words  "such 
extended  time "  mean  "  such  further  time/' 
and  the  time  is  to  be  reckoned  exclusively  of 
the  original  seven  days. 

The  provisions  of  the  section  do  not  preclude 
the  Commissioner  from  adjourning  the  hearisc 
on  showing  cause,  when  it  has  commeaced 
within  the  proper  time.  Eseparte  CasteUij  I 
De  G.,  M*N.  &  G.  437. 

FRIENDLY   SOOlfcTY. 

Bankers, — Employment  as  officers. — ^By  the 
rules  of  a  friendly  society  it  was  provided,  that 
there  should  be  appointed  a  treasurer  or  trea- 
surers, in  whose  hands  should  be  deposited  all 
the  cash  belonging  to  the  society,  until  the 
same  should  be  placed  out  at  interest;  and 
that,  so  soon  as  a  sufficient  sum  should  be  eol- 
fected,  it  should  (after  leaving  in  the  clnb  boi 
a  sufficient  sum  to  pay  the  sick  and  other  ex- 
penses of  the  society),  be  deposited  in  the 
hands  of  the  treasurer  or  treasurers  of  the  so- 
ciety, and  that  the  clerk  and  two  stewards 
should  take  the  same  to  the  bank.  No  formal 
appointment  of  treasurer  was  made,  but  th? 
moneys  of  the  society  were  paid  into  a  batik  j 
Held,  that  the  bankers  were  not  "  employed  '* 
as  officers  of  the  society,  so  as  to  entitle  the 
society  upon  their  bankruptcy  to  payment  in 
full.  Exparte  Orford,  in  re  Rvford,  1  De  G., 
M^N.  &  G.  463. 

INTEREST. 

Moneys  set  apart  to  meet  debt.— Allowance  of 
interest  received  from  bankers  to  creditors.— 


AnmljHoal  DigeH  of  CoMet  r  Bankryiptey  Appeak. 


143 


Where  the  joint  debts  of  a  bankrupt  firm  had 
been  paid  in  foil,  and  monesra  forming  part  of 
the  separate  estate  of  one  of  the  bankru}^  had 
been  set  apart  to  answer  certain  unclaimed 
diridendsy  oat  trithout  anf  specific  appropria- 
tion to  that  parpose :  Held,  that  the  creditors 
entitled  to  the  dividends,  on  claiming  them, 
were  entitled  to  the  interest  which  had  been 
allowed  by  the  bankers  in  the  interval.  J5^ 
parte  Woodford,  in  re  WUcoekBy  3  De  G.  &  S. 

JURISDICTION    OF   COMMISSIONER. 

Annuliing  ac^udication.  —  Appeal  from  re* 
fiuaL^Tnat  deed, — A  petition  to  annul  an 
adjudication  may  be  presented  by  a  creditor  to 
the  Commissioner,  and  it  is  sufficient  if  he  ap- 
peal from  the  Commissioner's  decision  upon  it, 
within  21  day8,aUhough  much  more  time  may 
have  elapsed  since  the  adjudication. 

The  circumstances  that  an  order  to  annul 
will  leave  unimpeaehed  an  assigpinent  of  all 
the  bankrupt's  effects  to  the  creditor  applying 
for  the  annulling  order,  is  not  sufficient  ground 
for  refusing  to  annul  an  adjudication  unsup- 
ported by  the  legal  requisites.  Exparte  Bean, 
in  re  fVilkinson,  1  De  G.,  M'N.  &  G.  486. 

MARRIAOS  8BTTLBMKNT. 

1.  Bill  by  assignee  against  incumbrancers*^^ 
Decree  for  redemption  and  not  for  sale. — A.  B., 
on  his  marriage,  settled  certain  estates,  then  in 
mortgai^e,  on  himself  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail,  and  cove- 
nanted against  incumbrances :  he  afterwards 
mortgaged  other  estates,  and  became  insolvent. 
A  bill  was  filed  by  his  assignee  under  the  in- 
solvency, against  the  several  incumbrances  on 
all  the  estates  and  against  the  tenant  in  tail, 
prayinf]^  an  account  of  what  was  due  on  the 
several  incumbrances,  that  their  priorities 
might  be  ascertained,  and  for  a  sale  or  redemp- 
tion. A  decree  Mras  made  in  the  suit,  directing 
that,  on  the  plaintiff  and  defendant,  the  tenant 
in  tail,  paying  what  was  due  to  the  respective 
incumbrancers,  the  unsettled  estates  should  be 
conveved  to  the  party  redeeming,  and  that  the 
settled  estates  should  be  conveyed  on  the 
trusts  of  the  settlement,  and,  in  default  of  re- 
demption, that  the  bill  should  be  dismissed: 
Udd,  by  the  Lord  Chancellor,  that  the  decree 
for  redemption,  being  permissive  only  as  against 
the  tenant  in  tail,  was  correct,  and  that  a  de- 
cree for  a  sale  would  have  been  improper. 
Chappeli  V.  Rees,  1  De  G.,  M'N.  &  G.  393. 

2.  Validity  of  against  assignees  of  bankrupt. 
—A  trader,  being  in  insolvent  circumstances, 
covenanted  by  an  antenuptial  settlement  to 
pay  500/.  to  trustees,  to  be  held  by  them  upon 
trust  for  such  persons  as  the  intended  wife 
4ould  appoint,  and  subject  thereto  upon  trust 
for  the  intended  wife  for  life  for  her  separate 
use,  then  for  the  husband  for  life,  and  then  as 
to  the  capita],  in  trust  for  the  survivor.  The 
settlement  also  extended  to  certain  property 
belonging  to  the  intended  wife,  who  was  wholly 
unaware  of  the  intended  husband's  insolvency : 
^eldy  on  the  husband's  bankruptcy,  that  the 
settlement  was  valid  against  the  assignees,  and  i 


entitled  the  trastees  to  prove  for  the  500/. 
Exparte  M'Bumie,  1  De  G.,  M'N.  &  G.  441. 

OFFICIAL   ASSIGNEE. 

Contracts  of  creditors*  assignees,^\Jnder  the 
Bankrupt  Act,  prescribing  the  duties  of  oflfi- 
cial  assignees,  the  official  assignee  is  bound  by 
contracts  entered  into  by  the  creditors'  assig- 
nees for  the  sale  of  the  bankrupt's  property, 
such  contracts  not  being  in  breach  of  their 
trust.    Hughes  v.  Morris,  9  Hare,  636. 

PARTNERS. 

See  Exparte  Hinds,  m  rs  Higginson,  3  De 
G.  &  S.  613. 

PROOF. 

Bejection  of'-Clerk. — Where  a  clerk  assist- 
ed his  Master  in  perfecting  an  invention,  for 
which  a  pnXlSnt  had  been  obtained  upon  an 
agreement  to  be  paid  out  of  the  profits,  but 
which  agreement  had  no  reference  to  his 
duties  as  clerk :  Held,  that  he  was  not  pre- 
cluded from  proving  for  his  remuneration  as 
a  clerk,  or  from  recovering  three  months'  salarv 
in  full.  Exparte  Hickin,  in  re  Ellins,  3  De  Cr. 
&  S.  662. 

PROTECTION    UNDER    ARRANGEMENT 
CLAUSES. 

An  order  under  the  arrangement  clauses  of 
the  Bankrupt  Law  Consolidation  Act,  granting 
protection  tdl  a  day  certain,  and  not  till  further 
order,  is  irregular;  and  where  a  trader  has 
obtained  an  order  exparte  in  that  form,  it 
affords  no  protection  against  a  summons  under 
the  78th  section  of  the  Act.  Exparte  Bowers, 
1  De  G.,  M*N.  &  G.  460. 

And  see  Exparte  Jones,  in  re  Jones,  3  De  G. 
&S.  671. 

RAILWAY   STOCK. 

Loss, — Railway  stock  is  within  the  201st  sec. 
tion  of  the  Bankrupt  Law  Consolidation  Act, 
which  provides  that  no  bankrupt  shall  be  en- 
titled to  a  certificate  who  has,  within  the  period 
mentioned  in  the  Act,  lost  200/.  by  any  con- 
tract for  the  purchase  or  sale  of  any  govern- 
ment or  other  stock.  Exparte  Matkeson,  1 
De  G.,  M*N.  &  G.  448. 

REPUTED   OWNERSHIP. 

Retrospeotive  order  to  sell  goods. — A  mort- 
gagee of  goods  under  a  power  of  sale  allowed 
the  goods  to  remain  in  the  order  and  dispo- 
sition of  the  mortgagor,  until  the  latter  com<* 
mitted  an  act  of  bankruptcy,  but  took  posses- 
sion before  any  petition  of  adjudication  was 
filed.  On  the  mortgagor  being  found  bank- 
rupt, the  messenger  took  the  goods  out  of  the 
mortgagee's  possession  and  sold  them.  The 
mortgagee  brought  an  action  of  trover  and  re- 
coveref^  on  the  ground  that  under  the  Bank- 
rupt Law  Consolidation  Act,  1849>  the  assig- 
nees conld  not  sell,  without  an  express  order 
of  the  Commissioner,  goods  in  the  reputed 
ownership  of  a  bankrnpt.  The  assignees  ap- 
plied to  the  Commissioner,  who  made  an  order 
retrospectivelv  confirming  the  sale,  and  recit- 
ing as  a  fact  taat  the  goods  were  in  the  order 
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and  ditposition  of  the  bankrupt  at  the  time  of 
tibe  bankraptcy,  with  the  permission  of  the  tme 
owner :  Held,  that  the  mortgagee  was  not  en- 
titled to  have  the  order  discharged  on  his  ap- 
peal, as  being  invalid  on  the  face  of  it ;  and  on 
the  appellant  declining  to  enter  into  the  ques- 
tion wnether  he  had  notice  of  the  act  of  bank- 
ruptev  when  he  took  possession,  his  appeal 
was  aismissed  with  costs. 

Held,  also,  that  the  time  of  the  Commis- 
sioner signing  and  delivering  out  an  order,  and 
not  the  time  of  his  pronouncing  it,  is  its  true 
date  with  reference  to  an  appeal.  Exparte 
Heslop,  in  re  Atkinson,  1  De  6.,  M'N.  &  G. 
477. 

SAVINGS  BANK. 

Payment  in  /uU.-^A  linendraper  was  ap- 
pointed actuarv  and  cashier  of  a  savings  bank, 
the  rules  of  which  provided  that  one  or  more 
members  of  the  committee  should  attend  at  the 
cashier's  shop  to  receive  the  deposits.  The 
committee  failed  to  attend,  and  permitted  the 
deposits  to  be  received  bv  the  cashier :  Held, 
upon  his  bankruptcy,  tnat  they  were  not 
moneys  in  his  hands  bv  virtue  of  his  office, 
and  could  not  be  claimea  in  full  by  the  savings 
bank. 

Statutory  provisions  giving  preference  to 
particular  creditors  must  be  strictly  construed. 
jSa^arte  Fleet,  in  re  Jardine,  4  De  G.  &  S.  52. 

SHIP,  SHARES   IN. 

Sale  by  auction  of  shares  of  hat^hrupt  in 
ship. — Assignee  suing  to  recover  possessum  qf 
ship, — On  a  sale  by  auction  of  shares  in  a  ship, 
part  of  a  bankrupt's  estate,  one  of  the  con- 
ditions was,  that  the  purchase-money  should 
be  paid  to  the  solicitor  of  the  assignees  on  or 
before  a  certain  day,  when  the  purchase  was  to 
be  completed,  and  the  purchaser  to  have  pos- 
session and  a  bill  of  sale ;  the  purchaser  paid 
part  of  the  purchase-money  to  tne  solicitor  be- 
fore the  day  appointed  for  the  completion  of 
the  purchase,  and  had  possession,  but  not  a 
bill  of  sale :  Held,  that  tne  payment,  and  the 
execution  of  the  bill  of  sale,  ought,  in  pursu- 
ance  of  the  condition,  to  have  been  cotempo- 
raneous;  that  the  assignees,  not  having  re- 
ceived the  money  from  the  soUcitor,  or  executed 
the  bUl  of  sale,  would  not  be  restrained  from 
taking  proceedings  to  recover  possession  of  the 
sMp  s  and  that  the  purchaser  was  not  entitled 
to  a  decree  for  specific  performance  of  the  con- 
tract, by  the  execution  of  the  bill  of  sale  by  the 
assignees  upon  payment  to  them  of  the  balance 
of  the  purchase-money.  Hughes  v.  Morris,  9 
Hare,  636. 

SOLICITOR. 

Appointed  by  creditors*  assignees.'^Not  agent 
of  official  assignee. — ^The  solicitor  appointed  bv 
the  creditors'  assignees  is  the  solicitor  of  all 
assignees  in  the  bankruptcy,  but  he  is  not  by 
such  appointment  otherwise  constituted  the 
agent  of  the  official  assignee.  Hughes  v.  Morris, 
9  Hare,  636. 

8URRBNDBR. 

Leave^^^ Stmble,   that   the   Ck>mmi88ioner 


has  jurisdiction  to  accept  the  banknint's  nir- 
render  after  the  time  fixed  by  the  aavei^ 
ment ;  and  where  the  Commissioner  considered 
that  he  had  no  such  jurisdiction  without  the 
leave  of  &e  Vice-Chancellor,  the  Vice-Chan- 
cellor  gave  the  leave,  although  not  impressed 
with  any  favourable  opinion  towards  the  hank- 
rapt,  holding  the  surrender  to  be  for  the  h^ 
nefit  of  the  creditors  generally.  Esparte  At- 
kinson, in  re  Atkinson,  4  De  G.  &  S.  62. 

See  Exparte  Grant,  in  re  Grant,  4  De  G.  & 
S.  51. 

TRADRR  DBBTOR-8UMMON8. 

Ajfidavit  of  service, — Particulars  of  denmi, 
— In  particulars  of  demand  served  by  a  fruit 
merchant  on  a  grocer,  together  with  a  som^ 
mons  under  the  Bankrupt  Law  Consolidation 
Act,  the  word  **  goods  *'  was  held  to  describe 
the  wares  supplied,  sufficiently  to  prevent  an 
adjudication  from  being  annulled,  on  the 
ground  of  uncertainty  in  the  particalars. 

What  is  convenient  certainty  depends  on  the 
situations  of  the  parties  as  well  as  the  nature 
of  the  demand.  Under  thfe  new  Act,  as  under 
the  former  law,  it  is  not  sufficient  ground  for 
annulling  an  adjudication  that  its  legal  validity 
may  be  subject  to  doubt.  Exparte  Bowery  1 
De  G..  M'N.  &  G.  468. 

Case  cited  ia    the  judgment:  Erptrte Greeo- 
stock,  1  De  Gex,  230. 

See  Exparte  Alcock,  in  re  Wea/ring,  3  De  G.    ' 
&S.  654. 

TRU8TBB8. 

1.  Appointment  of  new  instead  of  bankmpU"   | 
Service, — Costs. — ^A  petition  for  the  appoint- 
ment of  a  new  trustee  in  the  place  of  a  bank- 
rupt, under  the  Bankrupt  Law  Consolidation 
Act,  should  be  addressed  to  the  Lord  Chan*    ^ 
cellor,  and  heard  by  the  Court  of  Chancery. 

Where  the  Bankrupt  was  served  with  snch 
a  petition  he  was  held  entitled  to  his  costs. 
Exparte  Carttoright,  in  re  Yates,  3  De  G.  &  S. 
648. 

2.  Appointment  of  trustee  instead  of  haw- 
fwp/.— Where  a  trustee  invested  part  of  the 
trust  moneys  upon  a  mortgage,  with  a  power  of 
sale,  and  a  trust  for  the  mortgagor  in  the 
event  of  there  being  a  surplus,  and  became 
bankrupt,  held,  that  the  mortgagor  was  not  a 
necessary  party  to  a  petition,  under  the  Baoik- 
rupt  Law  Consolidation  Act  for  the  appoint- 
ment of  a  new  trustee.  Exparte  Marshall,  a 
re  Haskayne,  3  De  G.  &  S.  670. 

3.  Bankrupt  trustee. — Appointment  of  nev 
trustees.—Jurisdiction. — Order  by  the  Vice- 
Chancellor,  and  not  by  tbe  Court  sitting  in 
Bankruptcy,  for  the  appointment  of  new  trus- 
tees in  tne  place  of  a  bankrupt  trustee,  and  the 
payment  of  the  trust  funds  to  such  new  trus- 
tees, under  the  Bankrupt  Law  Consolidation 
Act,  12  &  13  Vict.  c.  106,  8.  130.  In  re  Heath, 
9  Hare,  616. 

VENDOR  AND   PURCHA8BR. 

Bankruptcy  of  vendor. See  Exparte  Bolckow» 
in  re  Maclean,  3  De  G.  &  S.  656. 
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CELiMTABLE  TRUSTS'  BILL. 


AMEND3CENTS    IN    COMMITTEE. 

The  only  legal  measare  of  importance 
which  has  made  any  considerable  advance 
ia  Parliament,  since  the  **  progress  of  legal 
kgbUtion "  was  last  advertea  to  in  these 
pases  {ante,  p.  69)«  is,  the  Lord  Chancel- 
tor  s  Bin  "for  the  better  administration 
of  Charitable  Trusts^"  which  has  passed 
through  a  Select  Committee  and  was  read 
a  third  time  in  the  House  of  Lords  on 
Monda?  last  TV^e  should  not,  perhaps,  be 
justified  in  stating,  that  the  alterations  made 
by  the  Select  Committee^  materially  a£Fect 
the  principle  of  the  Bill*  bat  ttameroas  and 
inportaat  c^anfcs  are  introduced  in  the 
madiinery  hy  which  it  is  proposed  to  cany 
(mt  the  intentions  of  the  Legislature.     It  is  ■ 


formed,  the  CouncU  of  the  Incorporated 
Law  Soeiety»  acting  not  only  in  derenoe  of 
the  r^hts  of  the  Attonieys  and  Solicitors 
of  the  United  Kingdom,  but  on  behalf  of 
the  public,  took  the  earliest  opportunity  of 
presenting  a  petition,^  complainmg  that  the 
Board  should  be  precluded,  by  the  terms  of 
the  Bill,  from  the  option  of  choosing  their 
Seoetary  and  Inspectors  from  either  branbh 
of  the  Profesaioii,  suggesting  that  many  so* 
licitors  were  enga^d  in  the  condnct  and 
management  of  smts  relating  to  charitable 
trusts,  and  had  thereby  become  familiar 
with  the  circumstances  and  grounds  of 
complaint  connected  with  such  trusts ;  and 
praying  that  the  Bill  may  be  amended,  b^ 
antnonsing  the  Board  to  appoint  as  their 
Secretary  and  Inspectors  Hiker  barristen 
or  solicitors,  of  seven  years'  practice. 
The  petition  contuning  this  modest  and 


now  understood  the  Qovemmerit  intend  to  reasonable  remonstrance  was  referred  to  by 
spare  no  exertions  to  obtain  the  sanction  of  |  the  Lord  Chancellor,  in  his  place  in  the 
the  Hooae  of  Commons  to  this  measure  House  of  Lords,  in  terms,  it  must  be  admit* 
during  the  present  Session,  and  we  there-  { ted,  most  courteous  and  respectful,  but  we 
fore  invite  mttenfeien  to  the  altered  and  an  compelled  to  add,  that  the  explanation 
tmeaded  featnrcs  it  has  assumed.  i  his  lordship  volunteered  as  to  the  reasons 

As  the  Bill  was  originally  framed,  and  j  which  influenced  those  who  framed  the 
snbmitted  to  Parliament,  it  was  contem-  j  Bill,  in  proposing  that  barristers  of  seven 
plated  to  constitute  "a  Board  of  Public  year/ standing  should  be  exclusively  eligible 
Charities,"  to  consist  of  the  Lord  President  |  to  the  offices  of  Secretary  of  the  Board  and 
of  the  Council*  the  Lord  Chancellor,  the  |  Inspectors,  was  altogether  unsatisfactory. 
Firat  Lord  of  the  Treasury,  the  Chancellor  i  Lord  Cranworth,  in  fact,  failed  to  adduce 
ofthe£xoheq«er,  one  of  the  Secretaries  of  i  any  reason,  why  the  offices   referred  to 


Btite,  three  other  Privy  Conncillors,  and 
<iM)  barristers  of  not  less  than  12  ytars' 
stimding,  to  whom  the  admmistration  of  all 

C'  "c  charities  was  to  be  entrusted.  The 
d  was,  from  time  to  time,  to  appoint  a 
Secretary  and  two  or  more  persons  to  be 
loapectors,  and  the  qualification  of  those 
officers  was  to  consist  of  their  being  bar- 
nstertof  not  less  than  seven  years'  stand- 

^; 

Aa  oiir  readers  have  already  been  in- 
Vol.  zlvi.    No.  1,321. 


might  not  be  as  efficiently  discharged  by 
attorneys  and  solicitors  of  seven  years' 
practice,  as  by  barristers  with  the  (j^ualifi- 
cation  provided  by  the  Bill.  PracUoally, 
however,  the  interference  of  the  Incorpo- 
rated Law  Society  has,  in  this  instance,  to 
some  extent,  been  successful.  In  the  BiQ, 
as  remodelled  by  the  Select  Committee,  the 


'  Printed  in  the  Leg.  Obs.  of  the  4th  Jane 
last,  page  77* 
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mppointment  of  a  "Board  of  Pablic  Cha- 
nties*' is  abandoned,  and  the  individuals 
to  be  appointed  to  exerfsse  the  powers  in- 
tended to  be  conferred  by  the  Act,  are 
styled, — "  The  Charity  Commissioners  for 
England  and  Wales/'  The  official  digni* 
tanes  above  enumerated,  who  could  not 
from  the  nature  of  the  other  public  duties 
they  have  to  perform,  have  been  supposed 
to  ^ve  any  considerable  attention  to  the 
business  of  the  Board,  are  now,  as  we  con- 
ceive advantageously,  excluded  from  shar- 
ing a  responsibility  which  upon  their  parts 
must  have  been  rather  nominal  than  real, 
and  it  is  proposed  simply  to  enact  that : — 


the  judgment  of  her  Majesty's  advisenmiy 
fbmish  individnab  competent  to  perfona 
the  duties. 

In  addition  to  the  alterations  in  the  o(n> 
stitution  of  the  superintending  bodj,  about 
to  be  created  under  the  Act,  it  should  be 
noticed,  that  the  Bill,  as  amended  in  Com- 
mittee, provides  that  the  District  Courts  of 
Bankruptcy,  shall  have  a  concurrent  joiis- 
diction  with  the  Connty  Courts  in  the  cuts 
of  charities  the  incomes  of  which  do  not 
exceed  30/.  The  clause  already  printed  in 
extento  (ante,  p.  38),  which  confer  tbis 
jurisdiction  to  tne  County  Courts,  is  dov 
altered  merely  by  extending  the  opendos 
of  the  clause  to  the  District  CmrU  of 
Bankruptcy;  but  by  a  subsequent  claose, 
a  deputy,  sitting  for  a  County  Court  Jod^ 


"  It  shall  be  lawful  for  her  Majesty  and  her 
successors,  by  warrant  under  the  Royal  Sign 

Manual,  to  appoint  four  Commissioners  aod  .      -  ^  •-  ^  j  a.  ~  .  •    -  •    •  i^ 

also  one  Secretary  and  two  Inspectors  for  the;"  "stricted  from  exerciaiig  any  jansdic- 
purposes  of  this  Act,  and  upon  any  vacancy  by  i  ^^^  ^^  authority  under  this  Act. 
the  death,  resignation,  or  removal  of  any  Com-  'Hie  most  important  change  in  the  snb- 
missioner.  Secretary,  or  Inspector,  under  this ,  stantive  provisions  of  the  Bill,  is  that  intro- 
Act,  from  time  to  time  to  appoint  another  I  duced  in  the  clause  empowering  the  Board 
person  to  succeed  to  such  vacancy,  and  unlU  a  I  of    Commissioners    to    approve    of  new 

SfSf.TvT'""^  •^'^  ^*  '"*'^;'  '*  '^'n^  ^«;  schemes  for  the  appropriation  of  charitable 
lawfuuor  the  surviving  or  contmumff  Com- !  ,^^^  .„  TT.,^i-  ♦ifl  i>:ii  -»  r.-;«;n.Hr 
tnissioners  in  case  of  aSy  vacancy,  to ^t  as  uV^^^^',.  ^''^''.  *^^  ^.\t  J^  f  I 
BO  such  vacancy  had  occurred;  and  three  ofl^*^^'  the  Board  was  at  liberty  to  ap- 
«uch  Commissioners  shall  hold  office  durmg '  pro^e*  or  to  frame  and  approve,  of  schemes 
good  behaviour,  and  the  fourth  an(l  every  Se-  i  for  the  application  of  any  charitable  funds 
cretary  and  Inspector  to  be  appointed  under  this  to  such  cnaritable  purposes  and  in  such 
Act  shall^hold  office  during  the  pleasure  ofher  I  manner  as  the  Board  may  think  fit,  al- 
Majesty."  j  though  the  purposes  and  manner  of  appli 

The  qualification  clause  is  the  second, .  <^»^i<>»  "*'g^^  not    be  authorised   by  th< 

which  provides  that ; terms  of  the  original  trust.     This  very  ex- 

Tk«^  -J*!.      /^  ,   ,^.       tensive  authority  is  greatly  restricted  and 

The  said  three  Commissioners,  so  holding  ^^^^^^  j^  the  amended  Bill,  which  pro- 


office  during  good  behaviour,  shall  be  paid  as 
hereinafter  mentioned,  and  one  of  such  paid 
Commissioners  shall  be  the  Chief  Commis- 
sioner, and  shall  be  so  called  and  distinguished 
in  his  appointment,  and  two  at  least  of  the  said 
paid  Commissioners  for  the  time  beinfjr  ghall 
be  barristers-aulaw  of  not  less  than  12  years' 


standingatthetimeof  their  respective  appoint- 1  ^hink  necessary  in  relation  thereto),  or  opoD 
jnents."  '         '  "  '      ^" 

A  subsequent  clause  fixes  the  salary  of 
the  Chief  Commissioner  at  1,500/.  per  an- 
num, and  the  salaries  of  each  of  the  other 
paid  Commissioners  at  1,200/.  per  annum. 
The  Secretary  is  to  have  600/.  per  annum 
(instead  of  1,000/.  as  originally  proposcil), 
and  each  of  the  Inspectors  800/.  per  annum  ; 
and  the  pate?  Commissioners,  Secrctaiy,  and 
Inspectors  are  declared  incapable  of  sitting 
in  the  House  of  Commons. 
^  As  the  Bill  is  at  present  framed,  no  spe- 
cial qualification  is  required  for  the  Secre- 
tary or  Inspectors,  so  that  the  persons  to 
he  appointed  to  fill  these  offices  may  be 
selected  from  the  Bar,  from  the  body  of 
solicitors,  or  from  any  other  class  that,  in 


vides  that : — 

"Wliereupon  the  application  of  any  trus- 
tees or  other  persons  concerned  in  the  ma- 
nagement or  administration  of  any  charity,  or 
interested  in  the  benefits  thereof  (and  ^ 
such  examination  or  inquiry  as  the  Board  may 


'any  report  of'  an  Inspector,  or  informatioD 
othem'ise  obtained  by  the  said  Board  uoder 
this  Act,  with  relation  to  any  charity,  it  sbaD 
appear  to  the  said  Board  to  be  desirable  to 
have  a  new  scheme  for  the  application  or  ma- 
nagement  of  the  charity,  and  such  newschem? 
as  conterai)lated  or  considered  desirable  by  the 
Board  cannot  be.  or  it  shall  in  the  opinion  of 
the  Board  be  doubtful  whether  it  can  be  car- 
ried into  complete  effect  by  tlie  Court  of 
Chancery,  or  by  any  District  or  County  Court 
under  the  jurisdiction  created  by  tliis  Act,  or 
otherwise  than  by  the  authority  of  Parliament, 
it  shall  be  lawful  for  the  said  Board  in  every 
such  case  provisionally  to  approve  and  certify 
such  new  scheme  in  the  manner  and  subject  to 
the  regulations  hereinafter  mentioned.'' 

The  Bill  then  proceeds  to  provide,  that 
notice  shall  be  given  before  approval  of 
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ut 


fldwmet,  80  thtt  objectioiis  may  be  submit- 
ted for  die  GonsideTation  of  the  Boards  and 
that  after  considering  any  objections  or  sag- 
gestions,  the  Board  may  alter,  modify,  or 
approve,  of  the  scheme,  or  refer  it  to  an 
Inspector  for  local  inquiry.  It  is  also  pro- 
vided, that  the  schemes  certified  and  ap- 
proTed  by  the  Commissioners  shall  be  an- 
nually reported  to  Parliament,  leaving  it  to 
be  enacted  by  Act  of  Parliament,  that 
any  schemes  so  certified  shall  be  confirmed 
and  take  effect,  ;^th  or  without  modifi- 
cation. 

The  provision  vrhich  to  a  great  extent 
OQSts  the  jurisdiction  of  the  Court  of 
(^lanoery  in  charity  cases,  by  prohibiting 
diat,  or  any  other  Uourt,  from  entertaining 
proceedings  in  regard  to  charities,  except 
upon  the  certificate  of  the  Board  of  Com- 
missioners, appears  to  have  been  agreed  to 
by  the  Select  Committee,  without  even  a 
verbal  alteration.  It  is  in  the  terms  fol- 
lowing : — 

"  Before  any  suit,  petition,  or  other  proceed- 
iog  (not  being  an  application  in  an)r  suit  or 
matter  actually  pending)  for  obtaining  any 
relief,  order,  or  direction  conceminc(  or  relat- 
ing to  an]r  charity,  or  the  estate,  funds,  pro- 
perty,  or  income  thereof,  shall  be  commenced, 
presented,  or  taken,  by  any  person  whomso- 
ever, there  shall  be  transmitted  by  such  person 
to  the  said  Board,  notice  in  writing  of  such 
proposed  suit,  petition,  or  proceeding,  and 
such  statement,  information,  and  particulars 
as  may  be  requisite  or  proper,  or  mav  be  re* 
Qoired,  from  time  to  time,  by  the  saia  Board, 
tor  explaining  the  nature  and  objects  thereof; 
and  tne  said  Board,  if  upon  conaideration  of 
the  circnmstances  they  so  think  fit,  may,  by  an 
order  or  certificate  signed  by  their  secretary, 
aathorise  or  direct  any  suit,  petition,  or  other 
proceeding  to  be  commenced,  presented,  or 
taken  with  respect  to  such  charity,  either  for 
the  objects  and  in  the  manner  specified  or 
mentioned  in  such  notice  or  for  such  other 
objects,  and  in  such  manner  and  form,  and 
Aibject  to  such  stipulations  or  ororisions  for 
securing  the  charity  against  liability  to  any 
costs  or  expenses,  and  to  such  other  stipula- 
tions or  provisions  for  the  protection  or  benefit 
of  the  charity,  as  the  said  Board  may  think 
proper;  and  such  Board,  if  it  seem  proper  to 
them,  may  by  such  order  or  certificate  aa 
aforesaid  require  and  direct  that  any  proceed- 
ing so  authorised  by  them  in  respect  of  any 
<^ty,  ahall  be  delayed  during  such  period  as 
ahall  seem  proper  to  and  shall  be  directed  by 
wch  Board  ;  and  every  such  order  or  certifi- 
cate may  be  in  such  form  and  may  contain 
*Qch  statements  and  particulars  as  such  Board 
ahall  think  fit;  and  (save  as  herein  otherwise 
pwrided)  no  suit,  petition^  or  other  proceeding 
lor  obtaining  any  such  relief,  order,  or  direc- 
^n  u  last  aforesaid  ihall  be  eniertained  or 


jtrocfeded  with  by  ike  Cmart  qf  Cftoacery,  w  iy 
anjf  Cowrt  or  Judge,  except  upon  and  in  con- 
formity with  an  order  or  certificate  of  the  said 
Board/' 

The  saving  introduced  in  the  latter  parC 
of  the  clause,  refers  only  to  the  authority 
of  the  Attomey-Greneral  acting  ex  officio,  but 
we  shall  be  surprised  when  the  Bill  is  dis- 
cussed in  the  House  of  Commons  if  some 
member  is  not  found  to  stand  up  for  the  ju- 
risdiction of  the  Court  of  Chancery,  and 
question  the  expediency  of  the  prombitoij 
provision  contained  in  this  clause. 


REPEAL  OP  CERTIFICATE  DUTY. 

In  the  next  Article  will  be  found  a  sum- 
mary of  the  Stamp  Duties'  Bill,  which  in- 
cludes the  proposition  of  the  Chancellor  of 
the  Exchequer  relating  to  the  Annual  Cer- 
tiicate  Duty  and  the  Stamp  on  Articles  of 
Clerkship.  It  will  be  observed  that  the 
small  ini^ment  of  one-fourth  only,  is  still 
offered,  with  the  uncalled-for  remission  of 
one-third  of  the  120/.  on  entering  into 
articles. 

A  further  reduction  is  made  by  the  7th 
section  of  the  Bill  in  regard  to  the  County 
Palatine  Courts, — enabling  attorneys  ad- 
mitted therein  who  have  paid  the  duty  of 
60/.  only,  to  be  admitted  in  the  Courts  at 
Westminster  on  paying  the  difference* 
Hitherto  they  had  to  pay  the  whole  sum  of 
120/.,  without  any  allowance  for  the  60/L 
previously  paid. 

The  Bdl  provides,  that  upon  payment  of 
such  further  sum  as  vritn  the  60/.  will 
make  up  the  duty  which  at  the  date  of  the 
artielee  was  payable,  the  Commissioners  of 
Inland  Revenue  may  stamp  the  articles 
with  a  stamp  denoting  such  further  duty, 
and  thereupon  the  articles  shall  be  valid^ 
entitling  the  person  to  admission  in  the 
Courts  at  Westminster.  Under  existing 
contracts,  the  further  duty  will  be  60/.,  but 
if  the  Bill  should  pass,  the  further  duty  will 
be  only  20/. 

This  alteration,  if  effected,  will  not,  of 
course,  dispense  with  the  necessity  of  an 
examination  of  a  County  Palatine  attorney 
or  clerk  before  admission  in  the  Superior 
Courts  at  Westminster.  There  is  at  pre- 
sent no  examination  previous  to  admission 
in  the  County  Palatine  Courts. 

The  Stamp  Duties'  Bill  has  Been  read 
a  second  time.  It  will  be  in  Commit- 
tee on  the  Bill  that  Lord  Robert  Gros- 
venor  will  move  the  total  repeal  of  t^e 
Annual  Certificate  Tax.  By  this  day  week, 
if  not  before,  we  expect  the  day  will  be  fixed 
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tor  the  debate.  We  trust  none  of  the 
Inends  of  the  measure  will  have  left  town, 
or  if  any  should  be  obliged  to  go,  we 
hope  they  will  pair  off ;  so  that  amongst  the 
absentees  there  may  be  as  many  opponents 
as  supporters. 

One  diTision^  if  successful^  will  probably 
settle  the  question.  Every  one,  it  is  hoped^ 
will  exert  all  the  influence  in  his  power  to 
carry  this  just  and  beneficial  measure,  from 
which  the  Public,  equally  with  the  Attor- 
neys and  Solicitors,  will  ultimately  derive 
undoubted  advantage 

The  Committee  on  the  Stamp  Duties'  Bill 
now  stands  appointed  for  Monday,  July  4 ; 
but  we  are  assured  that  the  two  questions 
to  be  debated — 1st,  on  the  Taxes  on  Attor- 
neys, and  2nd,  on  Advertisements,  will  not 
be  heard  that  day.  It  is  expected  that 
one  of  the  morning  sittings  will  be  fixed  to 
take  the  discussion.  We  understand  that 
Lord  Robert  Grosvenor,  on  the  part  of  the 
Profession,  and  Mr.  Milner  Gibson  on  be- 
half of  the  Newspaper  Proprietors,  will  ar- 
range a  convenient  time  with  the  Chancellor 
of  the  Exchequer. 

The  debate  will  thus  comprise — so  to 
speak — the  Tax  on  Justice  and  the  Tax  on 
Knowledge.  We  wish  both  may  be  abo- 
lished ;  but  it  should  be  recollected  that 
the  former  is  borne  by  one  branch  of  the 
Law  only,  and  not  by  the  Public,  whilst 
the  latter  (however  otherwise  objectionable) 
18  paid  by  the  community  at  laige. 


STAMP  DUTIES'  BILL. 

The  following  is  an  analysis  of  this  Bill, 
which  was  brought  in  on  the  24th  June  :~> 

Stamp  duties  on  instruments  in  the  Sche- 
dule annexed  repealed,  and  others  granted  in 
fieu;  8.  1. 

The  new  duties  to  be  denominated  stamp 
duties,  and  to  be  under  the  care  of  the  Com- 
missioners of  Inland  Revenue.    Powers  and 
provisions  of  former  Acts  to  be  in  force ;  s.  2. 
Receipts  and  Drafts. 

Stamps  denoting  the  duty  of  one  penny  on 
receipts  and  drafts  may  be  impressed  or  af- 
fixed ;  s.  3. 

Where  adhesive  stamps  are  used  to  denote 
the  duties  on  receipts,  drafts,  or  orders,  (he 
stamps  to  be  cancelled  by  writing  the  name  on 
it;  8.4. 

Penalty  for  fraud  in  the  use  of  adhesive 
stamps;  s.  5. 

Ifuurances. 

In  case  of  any  insurance  for  lives,  a  stamp 
policy  to  be  made  out.    Officers  of  insurance 
companies  to  be  answerable  for  default ;  s.  6. 
County  Palatine  Articles  qf  Clerkship. 

Articles  of  clerkship  to  attorneys  of  the 
County  Palatine  Courts  may  be  stamped  for 


adniMion  of  the  cleric  into  Snpmr GoortiiA 
payment  of  the  additional  doty  only;  s.  7* 

Additional  inventories  in  Scothmd  to  te 
chargeable  with  additional  duty  only;  i.S. 

licences  to  perform  Divine  Serviee  ia  oe^ 
tain  cases  free  from  stamp  duty ;  s.  9. 
Newspaper  Stamps. 

Duties  on  newspapers  and  sapplementi; 
8.  10. 

Mortgages,  AnnuitieSy  aiid  Letuet. 

Where  property  is  sold  subject  to  any  mort- 
gage, the  mortgage-money  to  be  deemed  part 
of  the  purchase-money,  whether  agreed  to  be 
paid  by  the  purchaser  or  not ;  s.  11. 

13  &  16  Vict.  c.  97.  Where  property  ii  loU 
in  consideration  of  a  redeemable  annaitT,tk 
redemption  money  to  be  deemed  purcoiM- 
money;  s.  12. 

Counterparts  of  leases  not  required  to  be 
impressed  with  the  denoting  stamp ;  s.  13. 

Commissioners  of  Inland  Revenue  to  deter- 
mine as  to  liability  of  documents  to  stamp  duty. 
Appeal  from  the  determination  of  the  Coimnn- 
sioners;  s.  14. 

Public  Companies,Sale  of  Stamps,  Sfc, 

Transfers  of  bonds  and  mortgages  of  pablic 
companies  exempted  from  stamp  duty  on  ptf 
ment  of  a  composition;  s.  15. 

Persons  authorised  by  the  Postmaster-Gcafr 
ral  may  sell  postage  stamps,  or  carry  the  sane 
about  for  sale,  without  being  subject  to  pfr 
nalty ;  s.  16. 

For  preventing  the  evasion  of  the  duties  o» 
playing  cards;  s.  17. 

Exemption  of  Excise  officers  from  sernng 
public  offices  extended  to  officers  of  Inland 
Revenue ;  s.  18. 

Allowance  for  receipt  stamps  on  hand;  8.  W- 

The  Schedule  comprises  in  substance  the 
following  items :— 

1.  Apprenticeship    stamps,    where    £  '•  ^• 
there  is  no  premium    .        .        •    ^    ^  5 

2.  Articles  of  clerkship  .        .        .  80    0  0 

3.  Annual  certificate  within  10  miles 
of  London,  &c.,  after  three  years 
from  admission 

For  first  three  years 

Beyond   10  miles,  after  three 

years   

First  three  years 

4.  Certificates  of  special  pleaders, 
equity  draftsmen,  and  convey- 
ancers under  the  Bar,  within  10 
miles 9 

Beyond  10  miles      .        •        •    ^ 

5.  Debentures    or    certificates    for  fO 
drawbacks,    according   to   value  \0 

6.  Receipts,  drafts,  and  orders  for 
money 

Except  bankers'  drafts  within  1§ 
miles,  and  letters  of  credit. 

7.  Policv  of  assurance  on  lives  not 
exceeding  600^  .        .        .        •    0 

1,000/,  ....    0 
Biceeding  1,0002.  per  l,000f.  •    0 


0    0    1 
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Serration  of  AMturancei  Bill :  itspeei^ 
IkrSyetem  and  Praetieal  Consequencee 
amiidered.  Bj  Joseph  Thomas  Huii- 
PHRT,  Esq.,  Barrister-at-Ijav.  London : 
Stevens  &  Norton.  1853. 
Those  who  are  opposed  to  all  the  plans 


always  an  indispensable  preliminary  to  re^'is- 
tration.  The  prodnction  of  title  is  now  often 
dispensed  with, — bnt  under  the  proposed  sys- 
tem, without  it,  no  assurance  could  be  rightly 
registered,  and  even  with  it,  there  would  stiU 
be  many  difficulties  to  encounter  in  xegistra- 
tion. 

•*  It  may  be  ironsidcred  then,  how  a  system 
founded  upon  the  principle  referred  to,  will 
affect, — 1,  cases  in  which  no  title  is  produced  s 


of  Iteration  which  have  hitherto  been  j  ^nd  2,  thise  in  which  a  fi7/<f  w /irorficerf. 
proposed,  readily  admit  that  if  a  perfect  «  i.  Cotes  in  which  no  title  is  produced  are 
system  of  registration  could  be  devised,  it  I  of  every  day  occurrence,  as.  in  the  common 
oQght  to  be  established.  Nothing  short  of  I  case  of  contracts  for  purchase  of  land. — These, 
a  sjstem  which  (in  the  language  of  the !  ^  ^e  secure,  especially  where  there  is  a  deposit 
Commissioners)  will  afford  facility  of\  P*»^'  ^^ovlA  be  immediately  registered  in  the 
narcA,  and  avoid  ^W  probable  chance  o/  ^^^^^  ^a^  ""^^J /^l^  P^^^^^ 
^or,  ought  to  be  estibUshed;    othevwi^i   conveyance  itself  of  the  estate- that  is,  accord- 


*the  register   will  become  comparatively 
mless,  and  may  become  mischievous.'* 

The  practical  utility  of  the  plan  pro- 
poimded  in  the  Bill  is  the  great  question  to 
be  considered.  We  have  had  enough  of 
assertion  and  reasoning  on  the  general 
principle  of  a  register.  Admit  it  to  be 
beneficial  in  the  abstract, — can  it  be  carried 
into  effect  practically  and  safely  in  this 
ooontry  ?  In  answer  to  this  main  question 
we  are  glad  to  receive  a  copy  of  Mr.  Hum 


ing  to  the  derivation  of  the  grantor's  title,  and 
for  which  purpose  the  same  preliminary  in- 
vestigation of  title  would  be  necessary.  The 
mode  of  entering  into  contracts,  and  the  course 
pursued  under  them,  are  so  generally  known, 
that  it  is  almost  superfluous  to  say,  that  no 
such  investigation  by  the  purchaser  could  be 
had,  in  time  for  any  useful  registration  of  his 
contract.  The  expediency  of  registering?  con- 
tracts under  this  system  is  recognised  in  both  , 
the  Reports,  and  it  is  suggested,  that  the  caveat 
provided  by  the  Act  might  be  registered  in 


lien  of  the  contract ;  but  as  that  would  have 
phry's  able  pamphlet,  in  which  the  peculiar '  to  bo  registered  on  the  same  principle,  if  the 
system  proposed  by  the  Bill  now  in  Select  ^^^  could  not  be  registered,  neither  could  the 
Committee,  and  the  practical  consequences,  \  ^J;^«J^-  ^'  T^^l^  seem  then,  that  this  import 
if  it  be  passed,  are  fully  considered. 
We  shall,  for  the  present,  submit  to  onr 


I  ant  class  of  instruments  would  almost  be  ex- 
cluded from  the  benefit  of  registration,  and 
consequently  exposed  to  the  greater  risk  before 
referred  to,  cast  upon  all  unregistered  instru- 
ments by  the  Law  of  Registration.     It  may  be 


wtdcra  the  fcrflowing  passages  taken  from 

Mr.  Hampbiy's  pamphlet,  comprising  his ^ ^ ^ 

^Kws  of  the  consequences  of  the  proposed  !  said,  that  as  a  purchaser,  under  the  present 
~ '  -     .       -  ^  system,  takes  upon  himself  the  ri^k  of  con- 

tracting with  and  often  of  paying  a  deposit  to 
a  vendor,  who,  it  may  turn  out  on  inve8ti|,;ation, 
has  no  title  at  all,  it  would  be  only  adding  a 
little  to  the  risk,  if  he  were  under  the  Regis- 
tration Act,  to  trust  to  the  vendor's  in  forma* 
tion  as  to  the  derivation  of  his  title ;  but  this  ia 
not  saying  much  for  the  protective  character  of 
the  system.  The  purchaser,  therefore,  must 
in  most  cases  take  the  additional  risk  of  any 
subsequent  contract,  or  assurance,  or  decree, 
or  order  in  equity,  being  duly  registered,  be- 
fore he  is  in  a  situation  to  avail  himself  of  the 
protpction  of  the  register. 

**  The  like  observations  may  be  made  with 
regard  to  leases,  and  agreements  for  and  assign- 
ments of  leases,  for  any  term  not  exceeding  21 
years,  or  not  odierwise  within  the  exception  of 
sect.  86.  No  person  claiming  under  any  such 
iuRtrument  would  be  secure  unless  he  regis- 
tered, especially  as  by  the  Act  he  would  be  de- 
prived of  the  safeguard  afforded  by  the  doc- 
trine of  constructive  notice  from  the  fact  of  his 
occupation ;  yet  he  could  not  register  nntil  he 
had  investigated  the  landlord's  title,  which  it  la 
a  common  practice  not  to  produce. 

So,  too,  in  reference  to  the  very  important 


system  and  the  investigation  of  Title 

1.  The  effect  of  the  system  where  no\ 
Title  is  ordinarily  produced,  as  Contracts,  | 
I<«3es,  Decrees  and  Orders  in  Equity.  2. 
Tlie  effect  of  the  system  in  cases  where 
»  good  Title  is  produced  ;  Equity  of  Re- 
^mption ;  Ultimate  Trusts  for  Grantors ; 
Merger ;— also  Cases  of  limited  Title; 
Distinct  heads  of  Title,  &c. 

'*Tbe  progress  of  registering  an  assurance 
*31  be,  not  a  simply  clerical  act,  and  subject 
only  to  the  risk  of  clerical  errors,  as  in  our 
pr^Mnt  local  registers,  but  an  act  requiring 
legal  skill  and  judgment,  involving,  as  it  does 
a  every  case,  a  strict  observance  of  the  ruling 
yn^ciple  of  the  system,  vis.,  that  the  assurance 
^fo  be  registered  according  to  derivation  of 
^  Upon  the  determination  of  the  question, 
*•  the  grantor  derives  title,  will  depend,  the 
pB^cidar  head  under  which  the  assurance  is 
^  be  entered  in  the  hidex  of  titles,  what  refcr- 
•ces  thereto  from  other  heads  of  title  may  be 
^'^ttsiary,  and  whether  an  entry  is  to  be  made 
*jwt  in  the  index  of  gnmtors.  Thus  the 
pi^^wtion  and  careful  investigation  of  title  will 


l>ecome  of  more  importance  than  ever,  becanse  head  of  decrees  and  orders  in  Equity  affectiDg 
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lands,  which  by  Beet.  13,  an  declared  to  be  as- 
aorances  fdr  the  purposes  of  registration.  In 
these  cases,  registration  vonld  be  by  deposit  of 
a  memorial,  setting  forth  the  decree  or  order, 
and  examined  therewith  by  some  officer  autho- 
rised to  gire  out  an  office  copy,  and  certified 
by  such  officer,— a  provision,  which  would  in 
aU  cases  give  to  a  defendant  the  opportunity  of 
completely  nullifying  the  decree  or  order,  by 
selling  to  a  purchaser  for  valuable  considera- 
tion, who  should  register  his  conveyance,  dur- 
ing the  interval,  of  longer  or  shorter  duration 
according  to  circumstances,  which  may  neces- 
sarily be  occupied,  in  getting  the  decree  or 
order  drawn  up  and  finaUy  passed  and  entered, 
and  in  preparing  the  memorial  in  the  mode  di- 
rected. But,  in  addition  to  that,  registration 
cDuld  not  be  performed  where,  as  would  gene- 
rally happen,  the  plaintiff  did  not  possess  a 
sufficient  knowledge  of  the  defendant's  title,  to 
enable  him  to  ascertain  how  it  was  derived  by 
him.  And  yet,  upon  the  correct  registration 
of  the  memorial,  with  rtferewe  to  this  dtfend- 
anfs  derivatum  of  title,  would  depend  the  va- 
lidity of  the  decree  or  order,  as  against  any 
subsequent  assurance  by  the  defendant  well  re- 
gistered. The  variety  and  magnitude  of  the 
interests,  which  may  be  perilled  in  this  way, 
will  be  understood  by  all  who  are  conversant 
with  equity  proceedings.  The  consequences, 
as  regards  decrees  and  orders  in  equity,  are  Uie 
more  serious,  since  the  doctrine  of  notice  is  to 
be  abolished  (sect.  39);  and  the  provisions, 
which  were  introduced  in  the  former  bills  on 
this  plan,  for  the  registration  of  lis  pendens, 
are  omitted  in  the  present  bill ;  the  consequence 
of  which  would  seem  to  be,  to  take  away  die 
protective  effect  of  the  doctrine  of  Hs  pendens, 
^B  against  a  conveyance  registered  during  the 
pendency  of  the  suit,  or  at  any  time  before  the 
decree  was  registered. 

"  Other  cases  there  are,  in  which  the  title,  if 
produced,  is  often  not  investigated,  as  in  the 
4»ses  of  equitable  mortgages  by  deposit  of  title 
deeds,  or  securities  taken  in  the  hurry  of  busi- 
ness, but  which  could  no  longer  be  depended 
upon,  unless  the  title  were  investigated,  and 
the  assurance  registered  according  to  the  result 
of  that  investigation. 

*'  2.  As  to  cases  where  a  good  and  svficient 
title  is  /irodaced— -Although  it  may  be  suffi- 
denlly  clear,  that  a  title  is  well  derived  in  some 
one  of  sevex^  ways,  it  may  not  unfrequently  be 
a  question,  and  a  doubtral  one,  in  which  of 
those  several  ways  it  is  derived.  In  the  case 
of  a  registered  settlement  (being  the  first  as- 
surance under  its  head  of  title  in  the  index  of 
titles),  in  which  there  is  an  ultimate  limitation 
to  the  settlor  and  his  heirs,  or  to  the  heirs  of 
the  setdor ;  generally,  this  would  not  be  a  new 
estate  derived  to  the  settlor  under  the  settle- 
ment, but  part  of  the  old  reversion  remaining 
in  him;  and  a  subsequent  assurance  by  the 
settlor  or  his  heir  of  such  lus  estate  would,  ac- 
coinUng  to  the  system,  have  to  be  registered, 
not  under  the  same  head  as  the  settlement  in 
the  index  of  titles,  but  under  a  new  head,  with 
an  entry  in  the  index  of  grantors  referring  to 


it.  But  there  being  that  expren  linilation,  it 
is  very  probable  that,  through  mistake  or 
inadvertence,  it  might  be  conudered  a  new 
estate  derived  under  the  settlement,  and  tfait 
the  subsequent  assurance  would  be  accord- 
ingly misregistered.  Cases  of  this  kind,  of  a 
more  complicated  character,  and  depending  on 
nice  and  subtle  distinctions,  and  on  tbe  con- 
struction of  various  documents  bearing  on  esch 
other,  sometimes  occur,  in  which,  though  the 
title  itself  might  be  good  either  way,  rexittift- 
tion  of  the  assurances,  to  be  valid,  must  be  le- 
cording  to  the  true  derivation  of  ^e  title. 

"To  this  class  of  cases  may  be  added  the 
ownership,  under  a  right  or  ec^uity  of  redemp- 
tion.   Whether  such  ownership  be  modified  iy 
the  mortgage  deed  or  not,  it  might  become  a 
question,  whether  the  owner  conveying  that 
right  or  equity  derived  his  title  to  it  under  tbe 
mortgage  aeed  or  not;  and  upon  the  solutioa 
of  that  question  might  depend,  how  and  nnda 
what  head  of  title  such  conveyance  should  be 
registered.    In  tbe  case  of  a  simple  mortgage 
with  a  proviso  for  re-conveyance  to  the  mort- 
gagor, this,  as  well  as  a  mortgage  or  chai^ 
without  any  express  reservation  of  the  equity 
of  redemption,  would  probably,  for  the  puipoie 
of  registration,  be  regarded  as  only  a  partial 
disposition,  and  the  equity  of  redemfrtion  as  an 
undisposed  of  interest;  and  therefore  not  d^ 
rived  under  the  mortgage  deed;  but  if  tbe 
ownership  of  the  equity  of  redemption  wen 
chaoged,  or  in  any  way  modified  by  the  mort- 
gage deed,  it  would  be  otherwise ;  as  in  a  mort- 
gage in  fee  by  a  tenant  in  tail,  under  the  3  &  4 
Wra.  4,  c.  74,  8.  21.   In  some  cases  it  migbtbe 
doubtful,  whether  the  ownership  were  ebtnged 
or  modified  or  not ;  as  in  a  mortgage  of  the 
wife's  estate  with  a  proviso  for  re-convevance 
of  the  husband;  here  it  might  be  doubtful, 
whether  there  was  sufficient  on  the  face  of  the 
deed,  to  show  an  intention  to  give  the  estate  to 
the  husband.    The  like  questions  might  arise, 
in  regard  to  conveyances  of  the  ownership 
under  ultimate  trusts  for  grantors,  in  deeds  for 
the  benefit  of  creditors,  and  other  deeds  coa- 
tuning  trusts  for  conversion  of  real  estate  into 
personalty  or  specific  purposes.     Points  of  thii 
kind,  which  might  be  perfectly  immsterial  a 
regards  the  title  itself,  would  become  material 
to  be  considered  with  a  view  to  correct  regis- 
tration.   If  overlooked,  or  if  a  wrong  condn- 
sion  were  come  to  respecting  them,  the  conse- 
quence might  be  a  miscarriage  in  reipstration, 
with  its  possible  conseouence,  a  loss  of  the 
estate.    It  may  be  said,  that  difficulties  of  this 
kind,  relating  to  simple  mortgages,  might  be 
met  by  regulations  to  be  made  under  the  Act, 
similar  to  the  regulation  on  that  subject  con- 
tained in  former  bills,  by  which  the  equit^^ 
redemption  was  to  be  considered  as  notdenved 
under  the  mortgage  deed ;  and,  no  doubt,  re- 
gulations mav  be  made,  prescribing  how  a  sab- 
se^uent  deea   should  be  registered,  where  a 
prior  registered  deed  has  any  certain  specified 
eAct.     But   no   regulations   can  determine 
whtthar  it  has  that  effect  or  not,— which  is  the 
difikulty  here  adverted  to. 


Rmao:  Hwnpkry's  EigiMiration  of  Asiuranees  BiU.'-Common  Law  Cwmmmam.      15t 


"A  forther  instance,  of  the  manner  in  which 
the  technicalilies  of  the  Law  of  Real  Property 
may  become  mixed  up  with  the  process  of  re- 
gistration, is  afforded  by  sect.  33  of  the  Bill, 
which  is  a  provision  for  certain  coses  of  merger ^ 
under  whicn  the  doctrine  of  merger  and  extinc- 
tion of  terms  of  years  and  other  particular 
estates,  power,  charges,  and  equitable  interests 
may  form  a  subject  for  consideration,  on  this 
registration  of  an  assurance. 

"And  where  a  Htnited  title  only  was  pro- 
duced, as  frequently  happens  by  stipulation  or 
othemse,  a  purchaser  might  be  more  or  less 
impeded  in  tne  registration  of  his  conveyance, 
according  to  circumstances,  by  the  absence  of 
that  knowledge  of  the  title  which  would  be  ne- 
cessary to  enable  him  to  register  correctly. 

**  These  difficulties  in  the  proposed  system 
of  registration  may  be  multiplied,  in  proportion 
to  the  number  of  distinct  heads  of  title  under 
whi(ii  the  several  grantors  in  any  assurance  to 
be  registered  may  derive  title,  since  all  their 
titles  win  require  the  same  consideration  as  to 
their  derivation. 

"  And  it  is  to  be  obserA'ed  also,  that  as  due 
registration  will  depend  upon  derivation  of 
title,  allprior  acts  of  registration,  encompassed 
with  difficult  questions  as  they  are  shown  to  be, 
will  always  continue  to  form  a  separate  subject 
for  consideration,  in  advising  at  anv  future 
time  upon  a  title,  and  will  require  tne  same 
kind  of  ikill  and  judgment  to  be  exercised 
opon  them  then,  as  at  the  time  of  their  per- 
fbrmaace." 


COMMON  LAW  COMMISSION. 

PREVENTIVE    REMEDIES. CONFLICTING 

RULES   OF   LAW   AND   EQUITY. 

Our  readers  are  now  presented  with  the 
conclusion  of  the  Second  Report  of  the 
Commissioners  for  inquiring  into  the  pro- 
cess, practice^  and  pleading  of  the  Superior 
Courts  of  Common  Law.  It  lias,  frooi  its 
length,  necessarily  extended  over  several 
soeoessive  Numbers,  but  a  consideratioii  of 
the  great  value  and  importance  of  the  docu- 
ment, suggested  that  it  would  be  more  ac- 
ceptable, even  piecemeal,  than  in  an  abridged 
form.  Irrespective  of  the  recommenda- 
tions contained  in  the  Report,  which  are 
certain  to  be  the  foundation  of  future  legis- 
lation, those  of  our  readers  who  have  given 
it  4  careful  perusal  caonot  fail  to  have  ob- 
served,  that  it  affords  a  laige  amount  of  in- 
formation intelligibly  as  well  as  accurately 
stated,  and  which  may  be  eamered  up 
imder  the  conviction  that  it  is  derived  from 
a  source  of  the  highest  authority. 

Having  proposed  that  the  Courts  of 
Common  Ijaw  should  have  power  by  means 
of  the  writ  of  mandamus,  as  stated  in  the 
last  Number  {ante,  pp.  128,  9),  to  enforce 


specific  performance,  and  the  specific  de- 
livery of  goods,  in  cases  in  which  that  de- 
scription of  relief  has  heretofore  been  gnm4r 
ed  by  Courts  of  Equity;  the  Commis- 
sionert  proceed  to  recommend,  that  pourta 
of  Law  should  also  restrain  violations  of 
legal  rights,  in  all  cases  in  which  an  tn^nc- 
tion  now  issues  for  that  purpose  from  the 
Courts  of  Ecjuity.  The  cases  in  which 
Equity  now  gives  relief  by  way  of  injunar 
tion  where  Common  Law  righte  are  in- 
vaded, are  classiied  under  the  (fistioct  beads 
of  «•  Waste,"  "Trespass  and  Torts,"  and 
"Breaches  of  Contract,"  where  the  tort 
cannot  be  adequately  compensated  in  da- 
mages, and  the  contract  is  to  abstain  from 
doing  a  specific  thing  the  commission  of 
whicn  causes  an  injury  not  readily  esU- 
mated  by  damages.  In  all  these  cases,  it 
19  suggested  that  the  Courts  of  Common 
Law  may  advantageously  interfere,  withont 
the  creation  of  any  new  form  of  procedure,, 
and  merely  by  giving  to  th*e  old  writ  of  pro- 
hibition a  more  extensive  operation,  by  is- 
suing it  in  all  cases  in  which  the  Court  or 
a  Judge  is  satisfied  that  the  recovery  of  da* 
mages  would  prove  an  inadequate  remedy 
for  the  commission  or  further  commission 
of  the  acts  which  are  the  subject  of  com* 
plaint. 

If  the  recommendations  of  the  Commis- 
sioners in  the  matters  last  specified  are 
adopted  to  the  full  extent,  the  amalgama- 
tion of  Law  and  Equity  will  in  a  great 
degree  be  effected,  and  the  distinctive 
boundaries  of  the  two  systems  must  soon 
cease  to  be  readily  distinguishable.  "Whe- 
ther the  distinction,  which  has  so  long 
existed,  between  the  Equity  and  the  Com- 
mon Law  practitioners  will  survive  the 
present  generation  may  be  matter  of  curi- 
ous speculation,  upon  which  we  are  not  at 
present  disposed  to  enter.  It  is  enough  to 
say,  that  the  Second  Report  of  the  Com- 
mon Law  Commissioners,  and  the  Bill  now 
in  preparation  to  carry  out  its  recommenda- 
tions, will  require  the  careful  and  anxious 
consideration  of  the  Legal  Profession  in  all 
its  branches. 


The  following  practical  suggestkms  on  the 
subject  of  preventive  remedies  is  cited  from 
pages  74  and  75  of  the  Third  Report  of  the 
former  Law  CommiiBioners : — 

"  'That  in  aU  cases  of  injury  or  breach  of 
contract,  or  threatened  injury  or  breach  of 
oontiact,  for  which  an  action  at  law  for  da- 
mages may  be  maintained  fwhether  sucbactibn 
shall  hare  been  commenced  or  not),  appUcatton 
shall,  upon  proper  affidavit,  be  allowed  to  be 
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made  by  way  of  motion  in  any  of  the  Conrts 
of  Common  Law  at  Westminster^  or  in  Vaca- 
tion time  to  a  Jud^e  at  Chambers  for  a  writ  of 
prohibition;  and  that  if  the  Court  or  Judge 
shall  be  satisfied  that  the  case  is  such  that  the 
recovery  of  damages  would  be  an  inadequate 
remedy,  or  that  the  amount  of  damages  could 
not  be  precisely  or  conveniently  ascertained,  a 
rule  or  order  shall  be  made  for  issuing  a  writ 
of  prohibition  forthwith,  directed  to  the  proper 
party  or  parties,  prohibiting  him  or  them  from 
the  commission  or  further  oonunission  of  the 
acts  which  are  the  subject  of  complaint. 

*' '  That  such  party  or  parties,  mpon  proper 
notice  to  the  opposite  party,  shall  be  at  liberty 
to  move  the  Court  or  Judge  to  quash  the  writ 
of  prohibition  so  issued ;  and  that  after  both 
parties  have  been  heard  upon  such  motion,  it 
shall  be  at  the  discretion  ot  the  Court  or  Judge, 
tinder  the  circumstances  of  the  case,  either  to 
quash  or  support  the  writ,  or  to  make  such 
new  rule  or  order,  by  way  of  qualification  or 
exception  of  the  prohibition  first  granted,  as 
may  seem  fit ;  and  where  it  shall  appear  expe- 
dient to  direct  that  a  proper  action  of  trespass, 
trespass  on  the  ease,  covenant,  or  other  form 
of  action  (according  to  the  nature  of  the  case) 
be  brought,  (or  when  found  more  convenient) 
that  an  issue  be  tried  for  the  further  investiga- 
tion of  the  matter  in  dispute,  and  to  make  any 
order  as  to  the  costs  of  the  motion  or  proceed- 
ings aforesaid  as  may  be  reasonable  and  just ; 
and  when  the  result  of  any  proceeding  or  action 
brought  either  by  the  direction  of  the  Court  or 


which  Courts  of  Law  and  Equity  apply  Affer- 
ent rules  of  right  and  wrong  to  the  same  sub. 
ject-matter.    They  do  not  so  nmch  arise  outoC 
any  defect  in  procedure,  to  which  our  com- 
mission is  limited,  as  out  of  a  defective  state 
of  the  substantive  law  itself;   and  the  true 
remedy  for  such  evils  is  to  make  the  law  urn- 
form  oy  legislative  enactment.     Glaring  in^ 
stances  of  defects  of  this  description  occur  in 
cases  where  courts  of  Law  are  obliged  to  hoU 
defences  untenable  which  in  a  Court  of  Eqmty 
are  considered  valid.  The  result  is  that  a  Court 
of  Law  must  give  a  judgment  in  favour  of  the 
plaintiff  which  a  Court  of  Equity  will  restrain 
nim  from  enforcing.    Thus,  when  one  of  lb 
parties  to  a  deed  under  a  seal  has  done  some 
act  not  amounting  to  an  actual  prevention  of 
performance,  or  has  entered  for  valuable  con- 
sideration into  some  agreement  not  under  seil 
by  which  another  party  to   the  deed  would 
have  been  absolved  from  the  performance  of 
his  covenant  but  for  the  circamstanoe  of  its 
being  under  seal,  which  (by  a  harsh  application 
of  the  rule  of  the  civil  law,  eo  genere  quidqat 
diisolvi  quo  coUigatum  est),  nullifies  in  a  Cooit 
of  Law  the  defence  arising  out  of  such  an  act 
or  agreement,  and  subjects  the  covenantiaK 
party  to  a  judgment  for  the  damages  occasioB- 
ed  by  his  breach  of  covenant,  thus  left  techni- 
cally unexcused,  a  Court  of  Equity  will  i^t8^ 
pose,  and,  disregarding  the  mere  formahtf  of 
the  seal,  will  by  injunction  perpetually  prohite 
the  par^Tf  whose  act  or  agreement,  but  fortbt 
formality,  would  have  constituted  a  drfesce, 


otherwise,  for  determination  (^  the  macter  in ,  from  enforcing  the  judgment  which  be  htt 
dispute  shall  appear,  the  party  or  parties  against  I  obtained,  and  which,  but  for  the  impenti?e 


whom  a  prohibition  shall  have  been  obtained, 
shall  be  at  liberty  to  apply  to  the  Court  for  an 
order  that  it  be  dissolved. 

" '  That,  instead  of  granting  the  prohibition 
in  the  first  instance,  the  Court  may  at  its  <iis> 
.  cretion  grant  a  rule  to  show  cause  only,  why  a 
writ  of  prohibition  should  not  issue.' 

*'  We  concur  in  the  principle  of  the  above 
suggestions.  It  has  been  acted  upon  by  the 
Legislature  so  far  as  to  confer  the  power  of 
injunction  upon  the  Common  Law  Courts  in 
the  Patent  Law  Amendment  Act,  1852,  s.  42, 
and  so  far  as  to  confer  the  power  of  granting 
-prohibitions  to  Judges  at  Chambers  in  the 
County  Court  Amendment  Act,  13  &  14  Vict, 
c.  61,  s.  22.  We,  however,  propose  that  the 
party  injured  shall  be  entitled  to  maintain  an 
action  in  the  ordinary  form,  save  that  in  the 
declaration  he  may  claim  the  prohibition  of  a 
wrongful  act  commenced  or  threatened,  either 
separately,  or  together  with  damages  for  the 
injury  which  he  has  actually  sustained,  and 
that  the  application  for  a  prohibitory  writ  may 
be  made  at  any  stage  of  ^e  cause,  either  be- 
fore or  after  judgment,  and  granted  or  denied 
upon  such  terms,  as  to  keeping  an  account, 
giving  security,  or  otherwise,  as  may  be  thought 
just  by  the  Coiu*t  or  Judge. 

"  Convicting  Rules  of  ham  and  EquUff, — 
We  next  proceed  to  c<Nisid«r  those  cases,  hap- 
pii^  rare,  but  which,  nevertheleas,  where  they 
•cenr^  ase  a  dkicredit  to  our  jwisprudeoce,  in 


strictness  of  the  law,  the  Common  Law  Courts 
would  not  have  pronounced. 

"  It  thus  appears  that  there  are  cases  in 
which  Courts  of  Common  Law  have  not  wf- 
ficient  power  to  prevent  the  law,  as  admini- 
stered by  them,  from  being  made  the  mewj 
of  vexation,  and  of  useless  expense.  It  woski 
surely  not  be  intrusting  too  much  to  the« 
Courts  to  enable  them  to  protect  themsdTes 
from  being  made  the  arena  of  unjust  litigatio«j 
and  to  furnish  them  with  adequate  power  of 
exterminating  it.  Why  should  not  the  fi». 
and,  if  justice  be  done,  inevitable  result  of  W- 
gation  be  attained  in  the  first  rnsftance  u! 
enacting,  that  whatever  is  grottnd  for  a  p*- 
petual  injunction  shall  for  the  fataxe  htj^ 
ceived  by  Courts  of  Common  Law  in  the  firit 
instance,  as  a  defence?  We  see  no  reawn 
why  it  should  not  be  done,  and  we  think  that 
Courts  of  Common  Law  ought  to  be  cn^ 
powered  to  receive  such  defences  by  way  w 
plea  in  every  case  in  which  the  party  pleading 
them  would  be  entitled  to  unconditional  rel^ 
by  injunction ;  and  that  iu  cases  whew  •»* 
relief  in  Courts  of  Equity  would  be  «ondiflwfflg 
or  discretionary,  the  Courts  of  Iolw  *'"T: 
have  power  to  give,  in  a  summary  way,  ^ 
same  relief  against  actions  pending  t**!?'**^^ 
might  be  obtained  byjresorting  to  a  C^]'^ 


Equity.  In  an  infinity  of  cases  of  •J^'"? 
oocurrenoe,  in  which  the  expense  of  taepw^ 
eeedii^s  in  Cotnta  of  Eqakf  wigf^  F"** 
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any  application  there  for  redreM,  complete 
jostice  would  be  done  between  the  parties  in 
the  Court  of  Common  Law  in  which  the  action 
was  instituted;  and  in  cases  of  extraordinary 
difficulty  parties  might  still,  in  the  discretion 
of  the  Court  or  Judge,  be  left  to  adopt  the 
more  formal  course  of  proceeding,  as  has  com- 
monly been  done  upon  applications  in  the 
nature  of  an  audUd  quereld,  a  proceeding  to  be 
rdieyed  against  execution  upon  the  ground  of 
matter  arising  after  judgment.  For  the  same 
leasoDS,  it  seems  desirable  to  enable  Courts  of 
Iav  to  repel  inequitable  defences,  such  as,  in 
ejectment,  an  outstanding  legal  estate  held  in 
trust  for  the  plaintiff,  or  in  an  action  upon  a 
negotiable  instrument,  the  loss  of  the  instru- 
ment, provided  the  phdntiffwas  willing  to  give 
a  satisfactory  indemnity. 

"We  are  convinced  that  without  some  such 
enactments  as  those  which  we  have  here  sug* 
gested  the  administration  of  justice  in  the 
Goorts  of  Common  Law  will  remain,  even  as 
regards  purely  Common  Law  rights,  imperfect ; 
and  that  our  suggestions,  if  carried  into  effect, 
will  not  only  be  the  means  of  savins  much 
?eiation,  expense,  and  delay  in  litigated  cases, 
bat  will  also  conduce  generally  to  a  better  oh- 
aer?ance  of  justice,  by  adding  to  the  speed  and 
£uilitv  with  which  it  can  be  thoroughly  en* 

"  Enforeetnettt  of  maritime  Uens.-^ln  con* 
ckision,  ve  may  notice,  that  if  to  the  improved 
and  enlatged  procedure  which  wo  have  sug- 
gested were  aoded  the  incidental  powers  of  at- 
taefament  of  goods  and  debts,  and  of  calling  in 
the  aid  of  experts  where  deemed  necessary,  the 
GoortB  of  Common  Law  woal4  be  enabled  to 
ettrdse  ample  jurisdiction  over  maritime  liens. 
The  learning  on  this  subject  is  often  incident- 
ally discosoed  in  mercantile  causes  in  the 
Cmunon  Law  Courts ;  but  for  want  of  ade- 
^Mte  means  of  enforcing  such  rights  there, 
niton  are,  notwithstanding  the  Superior  ma- 
chisery  for  the  trial  of  facts  possessed  by  the 
Goorts  of  Common  Law,  at  present  obliged  to 
nsort  to  the  Court  of  Admiralty  for  relief.  By 
conferring  on  the  Courts  of  Common  Law  the 
powers  which  we  have  thus  suggested,  these 
Courts  would  be  enabled  to  afford  effectual 
ad  complete  redress." 


accountant-general's  OFFICE. 

IKTK8TMKNT  OP  DIVIDENDS. 

The  Order  of  Court  of  the  3rd  June,  1853, 
anthorising  investments  of  dividends  by  the 
Accountant-General  from  time  to  time,  in  cer- 
tain cases  without  request,  being  prospective 
only,  it  will  be  necessary  in  order  to  obtain  the 
benefit  of  it,  to  bring  to  the  Accountant-Gene- 
ral the  particular  Order  under  which  he  is  to 
iavest  nrom  tune  to  time.  The  fact  of  an  order 
Ittving  been  brought  to  the  Accountant- Gene- 
nl  at  some  time  previous  to  the  promulgation 
of  the  General  Order,  will  not  be  such  a  notice 
tt  win  enable  him  to  invest  without  request. 
ZlM/me,  1853. 


LAW  OF  COSTS. 


KECEIVER. 


A  RECEIVER  is  not  entitled  to  the  costs 
of  taking  out  the  order  appointing  him,  it 
being  the  dutj  of  the  party  at  whose  in- 
stance the  receiver  is  appointed  to  do  so.    . 

Nor  will  he  be  allowed  the  costs  of  his 
solicitor  attending  the  passing  of  a  former 
receiver's  account,  unless  the  Master  cer- 
tifies that  such  attendance  was  proper. 

Nor  the  costs  of  notice  and  service  there- 
of on  the  sheriff,  requiring  him  to  pay  rent 
due  before  levying  an  execution  on  the 
goods  of  a  tenant. 

He  will  be  allowed  the  costs  of  one  draft 
and  a  copy  of  a  notice  to  quit,  by  way  of 
precedent  only,  and  not  the  costs  of  prepar- 
ing and  notice  to  quit  served  on  the  tenants, 
unless  under  special  circumstances. 

The  costs  of  an  attested  copy  of  a  memo- 
rial of  a  lease,  and  of  a  clerk  to  prove  the 
same  at  the  trial  of  an  ejectment,  will  he 
allowed,  on  taxation,  to  the  receiver,  if  ne- 
cessarily incurred.  Woodrqffe,  petitioner ; 
Greene,  respondent.  2  Irish  Chancery 
Rep.  330. 

PARTfTION   SUIT. 

In  partition  suits,  the  costs  of  issuing 
and  executing  the  commission,  and  the  final 
decree  and  hearing,  should  be  borne  by  the 
parties  in  proportion  to  their  respectife 
interests. 

The  sevend  parties  respectively  abide 
their  own  costs  of  all  subsequent  proceed- 
ings 

The  costs  of  mntoal  deeds  of  partition, 
and  of  having  the  same  settleo  by  the 
Master,  are  subsequent  costs,  and  are  to  be 
borne  by  the  parties  respectively. 

The  fact  of  one  of  the  parties  being  a 
minor  does  not  vary  the  rule. 

The  plaintiff  will  not  be  allowed  the  costs 
of  a  deed  of  disclaimer  by  the  trustees  of  a 
defendant  who  were  unnecessary,  but  had 
not  been  made  parties  to  the  suit,  nor  the 
costs  of  a  case  to  counsel  advising  such 
deed.  Bal/e  v.  Btdington^  2  Irish  Chan- 
cery Hep.  324. 

SEARCH    FOR   INCUMBRANCES.— COPIES 
OF   DEEDS. 

In  proceeding  under  the  138th  General 
Rule  of  1843,  the  practice  is  to  require 
common,  and  not  negative,  searches  to  be 
taken  out  for  the  purpose  of  being  laid  be- 
fore counsel,  with  the  abstract  of  title,  pre- 
vious to  its  being  laid  before,  and  approved 
of  by,  the  Master. 

Cmts  of  negative  searches  for  ihat  piix« 
,poae  will  be  dkalloired  in  tasatMBU 
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The  plaintifiP*s  solicitor  will  not  in  the 
first  instance,  i,  e.,  prior  to  the  sale,  be  al- 
lowed to  charge  for  copies  of  deeds,  &c., 
appearing  in  the  abstract.  HuHon  v, 
Foater,  2  Irish  Chanceiy  Rep.  340. 


METROPOLITAN  AND  PROVINCIAL 
LAW  ASSOCIATION. 

ANNUAL   RBPORT. 

[Continued  fr(m  p.  137,  ante]. 

''  Bankruptcy. ^U  the  framers  of  the  Bank- 
mptcy  Consolidation  Act  hoped  that  it  would 
prove  a  final  measure  they  must  have  been 
grievously  disappointed.  The  whole  organiza- 
tion for  the  administration  of  the  Bankrupt 
Law  seems  to  be  in  as  questionable  a  shape  as 
ever.  It  is  clear,  from  the  small  amount  of 
business  at  present  transacted  in  them,  that  the 
Courts  are  not  felt  by  the  trading  community 
to  be  in  a  satisfactory  state ;  and  the  Com- 
mittee  have  more  than  'once  pointed  out  that 
^is  is  owing,  at  any  rate  in  great  part,  to  the 
heavy,  expenses  arisinff  from  the  Court  fees, 
and  the  mode  in  which  the  official  assii^necs 
and  the  brokers  and  messengers  of  the  Court 
are  compulsorily  employed  and  paid  by  the 
creditors,  by  whom  they  are  not  chosen,  and 
to  whom  they  are  not  responsible.  No  hopes 
have,  however,  been  held  out  that  any  relief 
will  be  given  in  these  respects;  but  Lord 
Brougham  has  introduced  a  Bill  to  abolish  the 
District  Courts,  making  the  country  Commis- 
sionem  into  County  Court  Judges,  and  trans- 
ferring all  the  business  into  the  County  Courts. 

"  Lord  St.  Leonards  has  introduced  a  Bill  to 
enable  the  Courts  to  administer  the  estates  of 
deceased  traders,  and  apparently  whether  they 
died  insolvent  or  not;  and  to  extend  to 
bankruptcy  the  enactment  against  what  have 
been  called  attorney-advocates,  which  Lord 
Brougham  introduced  last  year  into  the  County 
Courts'  Bill.  These  BUls  sUnd  referred  to  a 
Select  Committee,  and  the  Committee  have 
presented  a  petition  upon  the  latter,  pointiuK 
out  several  objections  to  details  of  the  Bill,  and 
contending,  that  although  death  or  life  is  no 
test  of  whether  an  estate  ought  to  be  wound  up 
in  Chancery  or  Bankruptcy;  yet,  that  these 
two  Courts  ought  not  to  have  the  concurrent 
jurisdiction  which  this  Bill  would  give  them, 
the  real  test  of  the  question  being  solvency  or 
insolvency,  the  whole  system  of  the  Bankruptcy 
Laws,  and  the  whole  spirit  of  their  admmis- 
tration  in  the  Court  being  adapted  only  to  in- 
solvent estates,  which,  on  the  other  hand,  can- 
not be  economically  and  satisfactorily  adminis- 
tered in  the  Court  of  Chancery. 

"  The  Committee  have  also  felt  it  to  be  their 
duty  to  protest  against  the  prohibition  to  attor- 
neys actmg  as  agents  for  each  other.  They 
have  represented  that  the  clause  is,  in  fact^ 
directed  against  a  non-existent  evil,  inasmuch 
as  under  the  actual  practice  no  costs  are  paid 
out  of  any  bankrupt's  estate  without  taxation, 
and  no  fee  is  ever  allowed  by  the  Taxing  Mas^ 


ter  for  any  solicitor  retained  as  an  advocate  b? 
another  solicitor ;  and  that  the  clause  voold, 
if  passed,  entail  very  serious  hardships  apon 
both  bankrupts  and  creditors. 

"  llie  nature  of  bankruptcy  business  is  very 
similar  to  that  which  in  the  Superior  Courts, 
both  of  Law  and  Equity,  is  now  transacted  be- 
fore the  Judges  at  Chambers,  almost  the  whole 
of  which  is  tnere  transacted  by  solicitors  alone, 
without  the  assistance  of  counsel :  indeed,  by 
a  recent  order  of  the  late  Lord  Chanceller  St 
Leonards,  solicitors  are  forbidden  to  emf^y 
counsel  in  such  business  at  the  expense  of  their 
clients,  except  by  special  leave  of  the  Jodge^ 
and  this,  although  in  the  majority  of  iastaocn 
the  solicitors  appear  and  plead  as  agents  for 
some  other  solicitor  from  whom  alone  they  R- 
ceive  their  instructions. 

"  A  similar  right  in  the  Court  of  BaDkroptey 
has  existed  unquestioned  since  the  esteblish' 
ment  of  the  Court,  and  is  of  essential  value  to- 
the  suitors  of  that  Court,  to  diminish  expense 
in  those  exceedingly  nnmerous  cases  in  which 
the  creditor  and  his  own  solicitor  do  not  rende 
in  the  town  in  which  the  Court  is  held. 

"  It  is  also  of  much  value  to  the  solicitor,  by 
enabling  him,  without  any  additional  expense 
to  his  client,  or  any  release  from  his  own  re- 
sponsibility, to  arrange  for  the  due  transaction 
of  his  business  if  prevented  from  atteadinK 
Court  by  illness  or  by  the  exigencies  of  other 
business,  and  it  ought  not  to  be  forgotten  that 
counsel  are  in  the  constant  habit  of  exercising 
an  entirely  unrestricted  right  of  bandinff  any 
brief  to  a  friend,  without  incurring  any  liabili^ 
to  the  client. 

"A  law  compelling  a  solicitor  to  instruct  a 
barrister  when  be  would  otherwise  conduct  the 
case  himself,  or  by  his  agent,  injuriously  taxes 
the  suitor  in  order  to  throw  into  the  hands  of 
the  junior  Bar  business  which  would  be  more 
satisfactorily  transacted  without  their  interven- 
tion, and  thereby  tends  to  lower  the  eCandhig^ 
of  the  Bar  itself  in  the  eyes  of  the  public,  who 
see  them  secured  by  law  the  monopoly  of  an 
employment  which  they  are  unable  to  secare 
by  their  own  character  and  attainments,  and 
for  the  efHcient  performance  of  which  they  are 
not  responsible,  and  give  no  guarantee. 

"  The  Committee  have  also  petitioned  agaiost 
some  other  clauses,  which  would  practically 
enable  the  Judge  of  the  Court  of  Chancery  to 
repeal  the  Act  for  abolishing  the  Masters  in 
Chancery,  by  referring  any  inquiries  they 
pleased  to  the  Bankruptcy  Commissioners. 

"There  is,  however,  little  doubt  that  these 
bills  must  come  out  of  the  Select  Committee  in 
a  very  different  shape  from  that  in  which  they 
were  laid  upon  the  table  of  the  House. 

"  Equity, ^The  Session  of  1862  will  always 
be  a  memorable  one,  from  the  three  grsat  mea- 
sures of  Equity  Reform— the  Acts  for  the 
Suitors'  Relief,  the  Masters'  Abolition,  and  the 
Improvement  of  the  Jurisdiction  in  Equity. 
Each  of  these,  during  their  progrnss  tbrou^ 
the  House,  received  constant  attention  from  the 
Committee,  who,  besides  private  communica- 
tions with  individual  members  of  either  House, 
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printed  and  widely  circulated  petitions  praying 
for  various  modincations  in  the  proposed  mea- 
wires.     The  shape  in  which  the  Acts  were 
iritimatcly  passed  were  described  by  the  Com- 
mittee  in  their  Circular  No.  2 ;  ana  the  Com- 
mittee have  recently  been  preparinpf  a  memo* 
rial  to  the  Lord  Chancellor,  containing  a  clas- 
sified list  of  points  in  whicli  the  administration 
of  justice  in  the  Court  of  Chancery  seems  still 
to  call  for  immediate  amendment.     Looking, 
however,  to  the  expressed  intentions  of  the 
present  Lord  Chancellor  upon  the  subject  of 
Law  Reform,  it  has  not  seemed  to  the  Com- 
mittee  that  any  useful  purpose  would  be  an- 
swettd  by  pressing  this  document  on  the  at. 
fiention  of  his  lordship  at  the  present  moment. 
They  have  however,  noticed  several  of  the 
subjects  it  embraces  in  petitions  which  they 
have  presented  to  the  House  of  Lords,  upon 
the  measures  which  have  been  introduced  mto 
that  House  by  Lord   St.  Leonards  for  the 
farther  relief  of  the  Suitors  in  Chancery,  and 
upon  ^e  subject  of  Bankruptcy.    The  latter 
has  been  already  noticed ;  apon  the  former  the 
Committee  have  urged  that  the  entire  office  of 
the  Accountant*General  might,  with  great  ad* 
vantage  to  the  suitors,  be  dispensed  with  alto- 
gether by  the  substitution  of  a  new  system  in 
connefion  with  the  Bank  of  England,  through 
which  it  would  be  as  easy  for  the  Court  of 
Chancery  to  pajr  the  suitors,  who  are,  in  point 
of  fact»  its  creditors,  as  it  is  now  found  to  be 
for  the  Government  so  to  pay  the  public  credi- 
ton»  The  existing  proceedings  connected  with 
the  Accountant-General's  Office  abound  with 
useless  forms  and  technicalities;    a  common 
mooey-^yrder,  indeed,  is  a  document  which,  to 
the  unitiated..  would  be  wholly  unintelligible, 
and  one  which  is  really  discreditable  to   a 
British  Court  of  Justice.    The  security  of  the 
lottors  would  be  manifestly  increasea  by  ob- 
taining the  guarantee  of  the  Bank  of  England. 
The  present  system  is  only  designed  to  be  a 
cheek,  and  as  such,  it  has  already  proved  to  be 
inefficient  and  unsafe.     Such  a  new  system 
"woxAd  also  confer  the  great  advantage  upon 
tiie  suitors  of  being  able  to  obtain  their  divi- 
dends and  to  pay  money  into  Court  at  a  time 
when  the  Accountant-GeneraFs  Office  is  shut. 
Another  essential  featnre  of  any  such  new  ar- 
rangement ought  to  be  the  establishment  of  a 
branch  of  the  Bank  of  England  in  Chancery- 
lane,  which  would  give  to  the  suitors  in  the 
Court  of  Chancery  the  same  facilities  as  are 
I       already  enjoyed  in  that  respect  by  the  suitors 
f      in  the  Bankruptcy  Court  in  Basinghall  Street, 
^here  the  magnitude  and  importance  of  the 
I       money  eransactions,  great  as  they  are,  cannot 
he  compared  to  those  of  the  Court  of  Chancery, 
vbile  the  distance  from  the  Bank  of  England 
iMf  is  comparatively  insigniiicant. 

"The  Committee  have  also  urged  that  the 
Orders  of  May  the  4th  and  7th,  1852,  of  Lord 
St  Leonards,  directing  the  investment  and  ac- 
cofflulation  of  dividends  of  moneys  paid  into  the 
Court  under  the  36  Geo.  3,  c.  52,  and  under 
Vienenl  Orders  of  Uie  10th  June,  1848,  without 
*iiy  special  order,  or  any  formal  request,  should 


be  extended  to  all  the  Suitors'  Funds  in  Court, 
without  a  separate  direction  being  given,  as  is 
now  necessary,  in  every  case,  except  the  two 
above-mentioned,  with  regard  to  each  succeed- 
ing dividend.  They  have  also  again  pointed 
out  the  great  expense  and  hardship  at  present 
entailed  upon  suitors  by  the  Accountant-Ge- 
nerai  being  obliged  to  require  a  stamped  power 
of  attorney  in  every  case  m  whkh  he  has  to  pay 
money  to  any  person  other  than  those  named 
in  the  order  of  the  Court.  This  necessity  arises 
from  the  way  in  which  the  AccounUnt-Gene- 
lal's  Act  is  worded,  but  it  is  evident  that  the. 
simple  precautions  employed  in  paying  divi- 
dends in  the  Court  of  Bankruptcy  upon  a 
written  authority,  would  be  equally  sufficient 
in  the  Court  of  Chancery.  Another  hardship 
upon  country  suitors  which  the  Committee 
have  also  pointed  out  arises  from  the  doctrine 
of  the  Ecclesiastical  Courts  respecting  bona 
notabilia  ;  acting  upon  which  the  Accountant- 
General  universally  requires  Canterbury  pro- 
bates and  letters  of  administration,  on  making 
payments  to  executors. 

"The  Committee  very  much  regret  to  see  in 
the  Suitors  in  Chancery  further  Relief  Bill,  now 
before  Parliament,  a  clause  providing,  that  '  if 
at  any  time  it  shall  appear  to  the  Lord  Chan- 
cellor      that  the  fees  payable 

by  suitors  shall  already  have  been  reduced  as 
far  as  may  be  deemed  expedient  in  the  due  ad- 
ministration of  justice.  It  shall  be  lawful  for 
him  to  order  that  any  part  of  the  dividends 
arising  from  the  Suitors'  Fee  Fund  shall  be 
applied  in  payment  of  the  salaries  of  the  Judges 
of  the  Court  of  Chancery,  or  any  of  them,  in 
relief  of  the  Consolidated  Fund  of  the  United 
Kingdom,  charged  therewith  by  the  Act  the  15 
&  16  Vict.  c.  87,  8.  16.* 

"This  clause  is  objectionable  on  two  grounds : 
first,  that  it  proposes  to  invest  the  Lord  Chan- 
cellor with  the  discretionary  power  to  repeal 
an  Act  of  Parliament,  a  proposal  which  has 
made  its  appearance  more  than  once  during 
the  last  few  years,  but  which  the  Committee 
deem  to  be  extremely  dangerous  to  the  due  ad- 
ministration of  justice  by  breaking  down  the 
barrier  between  the  Legislature  and  the  Judge. 
That,  2ndly,  the  clause  is  even  more  objection- 
able by  proposing  to  vest  in  the  Lord  Chan- 
cellor a  oiscretionary  power  to  abandon  a  great 
and  important  principle,  which  has  been  for  years 
gradually  working  its  way  to  general  accept- 
ance, and  which,  in  the  course  of  the  last  Ses- 
sion of  Parliament,  received  a  Legislative  sanc- 
tion, as  well  as  the  individual  adhesions  of  the 
highest  legal  and  constitutional  authorities; 
the  principle,  viz.,  that  Courts  of  Justice,  as 
they  exist  for  the  benefit  of,  and  actually  con- 
fer protection  upon,  all  the  citizens  of  the 
State,  so  they  ought  to  be  paid  for  by  all,  and 
not  alone  by  those  less  fortunate  ones  who  are 
compelled  to  put  them  in  actual  motion.  It 
would  be  exactly  as  fair  to  charge  the  expense 
of  the  police  force  upon  those  who  have  the 
misfortune  to  be  robbed,  as  it  is  to  charge  the 
expense  of  the  Civil  Courts  upon  the  suitors. 
The  Coaunittee  trust  that  this  attempt  to  make 
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a  backward  step  was  introdaced  into  the  Bill 
by  an  oversight,  and  will  be  withdrawn  before 
it  leaves  the  Select  Committee.  Another 
clause  to  which  the  Committee  object,  on  simi- 
lar grounds,  is  in  the  Bankruptcy  Bill  of  Lord 
St.  Leonards,  and  proposes  to  empower  the 
Lord  Chancellor  *  to  appoint  any  of  the  dis- 
trict Commissioners,  Kegistrars,  and  other 
officers  of  the  Court  of  Bankruptcy,  to  be 
officers  of  the  Court  of  Chancery  in  such  mat- 
ters, for  such  purposes,  and  under  such  regu- 
lations, as  the  Lord  Chancellor,  with  the  con- 
sent of  any  three  of  the  Equity  Judges,  shall, 
from  time  to  time,  by  general  order  direct.' 
This,  as:ain,  would  enable  the  Lord  Chancellor, 
at  his  discretion,  to  repeal  the  provisions  of  the 
Masters  in  Chancery  Abolition  Act,  and,  either 
in  whole  or  in  part,  to  revive  the  old  practice, 
with  all  its  expense  and  delays,  or  to  devise, 
without  the  necessity  of  any  legislative  sanction, 
an  entirely  new  and  untried  system. 

"The  Committee  do  not  believe  that  the 
provision  rendering  it  necessary  to  print  bills 
and  claims  in  Chancery  was  a  wise  one.  Pro- 
ceedings on  appeals  before  the  House  of  Lords 
are  now  printed,  and  they  are  the  most  expensive 
of  all  law  proceedings.  The  printing  proceed- 
ings before  Courts  of  first  instance  is  neces- 
sarily more  expensive  than  printing  proceedings 
before  Courts  of  Appeal,  from  their  being  sub- 
ject to  much  more  sdteration  and  amendment 
This  is  particularly  the  case  with  bills  in 
Chancery,  so  that  it  must  frequently  happen 
that  the  copy  of  the  bill  contained  in  the  brief 
must  be  an  inconvenient  and  unsightly  mixture 
of  print  with  written  riders  and  interlmeauons. 
The  bill,  in  point  of  fact,  is  just  that  portion  of 
the  proceedings  which  is  least  often  referred  to, 
and  in  which,  therefore  printing  is  of  the  least 
advantage.  The  Committee,  however,  felt  that 
it  would  be  both  hopeless  and  unwise  to  re- 
quest the  Lord  Chancellor  to  exercise  the 
power  given  to  him  by  the  Act  of  reviving  the 
former  practice  before  the  new  system  had 
been  in  operation,  and  therefore  deemed  it  the 
better  course  to  wait  until  the  new  system 
should  have  been  fairly  tried,  and  its  advan- 
tages or  disadvantages  practically  shown. 

"  Upon  the  passing  of  the  Suitors  in  Chan- 
cery Relief  Bill,  the  Committee  were  appre- 
hensive that  the  clause  prohibiting  any  officer 
of  the  Court  to  take  any  fees  or  gratuities  for 
his  own  use,  would,  in  the  case  of  the  Ac- 
countant-General's Office,  be  productive  of 
Considerable  inconvenience,  for  it  is  well 
known  that  the  clerks  in  that  office  have 
hitherto  been  in  the  habit  of  receiving  gra- 
tuities  at  the  period  of  the  year  just  previous 
to  the  closing  of  the  office  for  the  vacations, 
in  consideration  of  which  they  have  expedited 
matters,  by  working  over  hours,  by  which 
means  the  suitors  have  been  enabled  to  get 
moneys  paid  to  them  which,  without  such  extra 
labour,  would,  to  their  great  inconvenience, 
perhaps  injury,  have  been  postponed  till  the 
TB-openin^  of  the  offices. 

"It  is,  mdeed,  notorious  in  the  Profession, 
that  at  such  times  of  extraordinary  pnsmare 


the  ordinary  staff  of  clerks  is  insufficiflni  to 
perform  the  duties  of  the  office  witHa  bun- 
ness  hours,  and  this  difficulty  cannot  be  met 
by  increasing  the   staff,    because  temponxy 
clerks  sufficiently  competent  and  responsiUe 
could  not  be  found,    llie  Committee,  there- 
fore,   presented  a  memorial  to  the  Lords  of 
the  Treasury,  submitting  that   it  would  be 
desirable  that  such  additional  duties  shonld 
continue  to  be  performed  by  the  same  derkB; 
and    that,    by    additional    remuneration   at 
times  of  pressure,  they  should  be  induced  or 
required  to  devote,  as  under  the  old  pru* 
tice,  such  extra  time  and  attention  as  nught  be 
necessary  for  the  disposal  of  all  the  business  in 
the  office.      The  Committee  also  suggested 
that  it  would  much  facilitate  the  business  of  the 
office  of  the  chief  clerk  to  the  Accountaat- 
General,  if  he  were  allowed  to  sign  all  vdhm- 
tary  certificates  of  purchases  and  sales,  and  all 
other  formal  documents  not  involving  the  re- 
ceipt or  payment  of  money,. those  docomeats 
being  at  present  signed  by  the  Accountant- 
General,  and  occupying  a  considerable  portion 
of  his  time,  on  the  sole  responsibihty  of  the 
chief  clerk.    A  copy  of  this  memorial  was  also 
transmitted  to  the  late  Lord  Chancellor,  bat  it 
does  not  appear  to  have  been  acted  upon,  and 
the  inconvenience  foreseen   has   accordiiH^ly 
arisen.   The  Committee  have  therefore  hnn$^ 
the  subject  before  the  attention  of  the  present 
Lord  Chancellor,  who,  they  tnist,  may  be  In- 
duced to  provide  a  remedy. 

PRACTICE  AT  THE  EQUITY  JUDGE'S 
CHAMBERS. 

7b  the  Editor  of  the  Legal  Observer. 

Sir, — ^The  practice  with  respect  to  a  certifi- 
cate given  by  the  Chief  Clerk  is  simply  thafe: 
that  it  must  remain  in  the  Vice-ChanodWe 
Chambers  four  days  afttf  beia^i^  signed  byti» 
Chief  Clerk  before  the  signature  of  approval  of 
the  Vice-Cbancellor  can  be  g^vtn  to  it.  Afibff 
this,  it  is  filed  at  the  Report  Office,  when  it  re- 
mains eight  days  before  the  cause  can  be  art 
down  for  farther  conMderation. 

I  would  suggest  that  some  daily  arran^ 
ment  should  be  made  for  obtaining  the  signa- 
ture of  the  Vice-Chancellor  in  due  course. 
The  above  time  seems  quite  long  enough  to 
wait  before  you  can  set  down  your  cause  for 
further  consideration  (particularly  a  short 
cause)  without  being  somedmes  compelled  to 
wait  an  additional  fonr  or  five  days  until  hu 
Honour  attends  Chambers,  before  he  signs  his 
approval. 

The  Sittings  being  now  at  Lhieola's  IhBi 
there  could  be  very  little  difficulty  in  obtaining 
the  approval  of  all  ceitafioateSk  cither  «t  ^ 
sitting  or  nsiag  €itha  Court. 

pa 
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BARRISTERS  CALLED. 

Trinity  Term,  1853. 
linxoln's  inn, 
June  6. 
Hflnry  BuUcr,  Esq. 
John  George  Dodson,  Esq.,  M.A, 
George  Higinbotiiwn,  Eaq.,  M.A. 
Charles  BUyds  Molyneux,  Esq.,  M  JL 
Charles  Brodie  Locock,  Esq.,  M  JL 
William  Fry  Buchanan,  Esq.,  M.A* 
George  Osborne  Morgan,  Esq.,  MA. 
Charles  Corrie  Weston,  Esq.,  MJL 
WiUiaoi  Grassel,  Esq.,  MA. 

f  NNBB  TBMPLB. 

June  6. 
John  Charles  Templer,  Esq.,  B.A. 
Henry  John  Bali,  Esq.,  B.A. 
Compion  Hutton,  Esq.,  B.A. 
Jamea  Arthur  Yonge,  Esq.,  M.  A. 
James  Henry  Standen,  Esq.,  M.A. 
James  Dawson  Rodick,  Esq. 
Robert  Berry,  Esq.,  M.A. 
Horatio  Mansfield,  Esq.,  M.A. 
William  Monk  Jervis,  Esq.,  B.C.L. 
William  Rotton,  Esq.,  B.A. 
William  Windham  Baring,  Esq.,  B.A. 
Henry  Anstey  Bosanquet,  Esq.,  M.A. 
John  Edward  Taylor,  Esq. 
Heory  Carlyon  Phear,  Esq.,  M.A. 
William  NuneyHeyehttm,  £«).,  B.A. 
Edward  John  Willoughby,  Esq.,  M.A. 
Bicbard  Formby,  Esq.,  LL.B. 
George  Henrys  Amory,  Esq. 
William  Heniy  Harrold*  Esq.,  MA. 
Arthur  John  Wood,  Esq. 
Alfred  Dalby,  Esq. 
John  ThirlwalU  Esq. 

MI0DLB  TKJfPLB. 

Jane  6. 
Henry  Holroyd,  Esq. 


Murdo  Young,  Esq. 
Richard  Augustus  Bethell,  Esq. 
John  Matthew  Jones,  Esq. 
Robert  Richardson,  Esq.,  F.SA. 
Charles  Henry  Hopwood,  Esq. 
Henry  Frederick  Gibbons,  Esq. 

GBAY*8   INN. 

June  6. 
Rollo  James  Bulkeley,  Esq. 


NOTES  OF  THE  WEEK. 

NEW   QUEEN*8   COUNSEL. 

In  anticipation  of  the  approaching  CireoitSp 
Messrs.  S.  Temple  and  Edward  James  of  die 
Nor^ern  Circuit,  Mr.  Montagu  Smith  of  the 
Western  Circuit,  and  Mr.  W.  R.  Grove  of  the 
South  Wales  Circuit,  have  been  added  to  the 
number  of  "  her  Majesty's  Counsel  learned  in 
the  law,"  and  will  henceforth  be  entitled  to  the 
distinction  of  wearing  silk  gowns. 

new  members  of  parliament. 

John  Bagshaw,  Esq.,  for  Harwich,  in  the 
room  of  George  Montagu  Warren  PeacockOs 
Esq.,  whose  election  has  been  declared  void. 

Leicester  Viney  Venum,  Esa,  for  Chatham, 
in  the  room  of  Sur  John  Mark  Frederic  Smith, 
Knt.,  whose  election  has  been  declared  void. 

William  Henry  Walter  Montagu  Douglas 
Scott,  Esq!,  commonly  called  Eati  ofDsMU^ 
for  the  county  of  Edinbnrgh,  in  the  room  of 
Sir  John  Hope,  Bart.,  deceased. 

George  Hammond  Whalley,  Esq.,  for  Peter- 
borough, the  last  election  for  the  said  city 
having  been  declared  void. 

John  Robert  Mowbray,  Esq.,  for  the  city  of 
Durtiam,  in  the  room  of  Lord  Adolphus  Fre- 
derick Charles  William  Vane,  whose  election 
for  the  said  city  has  been  declared  void. 


RECENT  DECISIONS   IN  THE  SUPERIOR  COURTS 

AND    SHORT  NOTES  OF    CASES. 


ThornkUl  v.  ThomhiU,    June  25,  1853. 

masters'  abolition  act. — INQUIRIES  AT 
CHAMBERS  UNDER  PRIVATE  ACT  OF  PAR- 
LIAMENT.—JURISDICTION. 

l/sder  a  private  Act  of  Parliament,  a  tenant 

in  tail  in  possession  was  empowered  to  grant 

building  leases,  on  reference  to  the  Master 

as  to  the  expediency :  Held,  on  appeal  from 

rtee^Chancellor  Kindersley,  that  the  Court 

had  power  to  direct  tarries  at  Chassbers, 

vsder  the  15  fy  16  Vict.  o.  80. 

This  man  an  appeal  from  Vice-Cliancellor 

^^n^dereUy.    It  appeared  tlmt  bF  a  privats  Act 

«f  Psrliainent,  tbe  tenant  in  taU  in  possession 

*u  ensbled  to  grant  building  leases  of  certain 

<>tatss  in  Vorlnhin^  under  an  iaaviry  to  be 

iBids  before  a  Master  of  the  Court  ot  Chancery, 


whether  the  same  would  be  expedient.  The 
Vice-Chancellor  having  held,  that  he  had  no  ju- 
risdiction to  direct  the  inquiry  at  ChamberSt 
under  the  15  &  16  Vict.  c.  80  (the  Masters 
Abolition  Act),  as  the  proceeding  was  under  s 
private  Act,  this  appeal  was  presented. 

Renshaw,  in  support. 

The  Lords  Justices  said,  the  Vice-Chaaoellor 
had  jurisdiction,  notwithstanding  the  piivsls 
Act  directing  a  reference  before  the  Master,  4o 
conduct  the  inquiry  at  Chambers. ' 


*  The  matter  was  again  mentioned  to  the 
Viee-Chancellor  Kindersky  on  June  27,  and 
his  Honour  being  of  opinion,  the  agreements 
entered  into  by  the  trustees  were  likely  to  prove 
beneficial  to  the  property,  conirmed  such  sgres- 
ments  aooovdingljr. 


Superior  Courts :  Lords  Justiees.^RoUs.^V.  C.  Kindersley. 
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June  21. — In  re  Midland  Uuiou,  Barfon^oa- 
Trent,  Ashby-de-la-Zoueh,  and  Leicester  RaU" 
tP«y'  Company,  exports  Lucy  *-  Appeal  from 
Vice-Cbancellor  Stuart  dismissed,  with,  costs. 

^  22.— York  and  North  Midland  RaUwof 
Company  v.  Hudson^Cur,  ad.  vvlt. 

—  22,  2^,'-'SirnpsQn  v.  Chapman — Appeal 
dismissed  from  Vice- Chancellor  Stuart. 

—  24.  —  In  re  Conybeare*s  SettUmmt  — 
Order  for  appointment  of  new  trustee  instead 
of  lunatic,  and  for  vesting  order. 

—  24.--Jn  re  Brewster^Decmon  of  Mr. 
Commissioner  Evans  affirmed. 

—  23,  25.— P«ine«v.  Dfffell—Cur,  ad.vnlt. 

—  24,  25.—  In  re  Evans,  exparte  Cooke— 
Appeal  from  Mr.  Commissioner  Holroyd  dis- 
missed,  with  costs. 

—  2S.^Edwards  v.  Champion — Cur,  ad^imlt, 

—  25.  —  Sewell  v.  Pershouse  —  Decree  of 
Vice-Chancellor  Stuart  varied  by  arrangement 
—costs  reserved. 

—  27.^Smith  v.  Smith^-On  special  case, 
judgment  for  defendant. 

—  24,  28.— /»  re  Feargus  0*Connor^Cur. 
ad,  vult. 

—  28,-— Shrewsbury  and  Birmingham  Rttil- 
way  Company  v.  London  and  North  Western 
Railway  Company— Appeals  from  Vice-Chan- 
cellor Wood  dismissed. 


In  re  Higham,  exparte  Ridler.    June  25, 1853. 

TAXATION    OF    BILL   OP    COSTS.  —  ARRANG- 
ING  DEBTOR. — COMMON   OBDBR. 

The  common  order  was  made  for  the  taxation 
of  the  bill  of  costs  incurred  by  the  trustees 
,  under  a  deed  of  assignment  for  the  benefit 
of  creditors,  on  a  petition  presented  by  the 
arranging  debtor. 
This  was  a  petition  for  the  common  order 
to  tax  a  solicitor's  bill  of  costs  incurred  by  the 
trustees  under  a  deed  of  assignment  from  the 
petitioner  for  the  benefit  of  his  creditors. 
R.  Palmer  in  support. 

Lloyd,  contr^,  on  the  ground  the  solicitor 
was  the  solicitor  to  the  trustees,  and  not  to  the 
petitioner. 

The  Master  of  the  Rolls  said,  the  common 
order  must  go. 


Jane  21. — Guiness  and  others  v.  Sutton-^ 
Injunction  granted  on  the  usual  terms. 

—  21,  —  Johnson  v.  Smylie  *—  Exceptions 
overruled  to  Master's  report. 

-^  21. — Foster  v.  Mensies — Leave  to  per- 
sonal representative  to  carry  on  decree  for 
payment  of  debts  and  payment  of  surplus  to 
parties  entitled. 

—  21.  —  fVebb  V.  Critehiey  —  Injunction 
granted  to  stay  execution  in  action. 

—  22.— Jeiintnp^  v.  Broii^Afon— Bill  dis- 
missed, with  costs. 

—  24,-^Oathercole  v.  Fyfe,  eieeeutor^ 
Testator's  estate  held  not  injored  by  delay  in 
sale  of  barges,  &c.,  and  executor  lield  entitled 
to  priority  out  of  fund  in  Court  for  his  costs. 


June  25. — Spencer,  ^^oms-*Motio&forBp^ 
cial  injunction  stand  over, 

—  24,  27.—Naylor  v.  ic/warrft— Decree  for 
plaintiff,  with  costs. 

—  27. — In  re  Coopfr— Cw.  ad.  vuU, 

—  2S,—Sherwin  and  others  v.  Shakspmt 
— Fart  heard.   ' 


Witt'CtKnttHox  ftinUrnnirs. 
Rummell  v.  Yarrell.    June  22, 1853. 

DOCUMENTS  DEP08ITBl>  IN  OFFICE  OF 
CLERKR  or  RECORDS  AND  WRITS.— 
ORDER   FOR   DELIVERY   OUT. 

Order  made,  although  the  practice  ^ap^ 
proved  of,  for  the  delivery  out  of  a  dep(h 
sited  docuHnent  by  the  Clerk  of  Record*  and 
Writs. 

This  was  an  application  for  an  order  on  the 
Cleric  of  Records  and  Writs  to  deliver  out  a 
document  deposited  in  that  office,  the  porposes 
for  which  it  was  lodged  having  been  satisfied. 

Ellis  in  support. 

The  Vice-Chancellor  said,  that  the  applioa- 
tion  for  such  an  order  entailed  an  unneces- 
sary expense,  as  in  the  Masters'  Office  it  was 
usual  to  deliver  oat  a  document  without  oider 
on  the  parties  consenting,  but  as  it  was  the 
practice  the  order  would  be  made. 

Rogers  v.  Hooper.    June  24,  25,  27, 1S53. 

CLAIM. — HUSBAND  SUEIKG  AS  ADMINISTBA- 
TOR  OP  WIFE  '  IN  FORMA  PAUPERIS.— 
STAMP  ON  LETTERS  OF  ADMINISTRATION. 

A  claim  was  fled  in  form&  pauperis,  onk- 
half  of  a  husband  in  right  of  his  v:if€i  to 
whom  he  had  administered,  in  respect  of 
certain  property :  Held,  that  he  was  e»- 
titfed  to  sue  as  a  pauper  although  an  admi- 
nistrator: and  held,  also,  that  a  prelimi- 
nary objection  could  not  be  allowed  to  the 
insufficiency  of  the  stamp  on  the  letters  of 
administration. 
This  was  a  claim  on  behalf  of  an  admini- 
strator in  formd  pauperis.    It  appeared  he  took 
a  beneficial  interest  in  the  property  in  right 
of  his  wife  to  whom  he  had  administered,  and 
an  objection  was  raised,  whether  he  could  sue 
as  a  pauper.     A  further  objection  was  also. 
taken  preliminarily  as  to  the  want  of  a  suffi- 
cient stamp  on  the  letters  of  administration. 

C  Purton  Cooper  and  Greene  in  support; 
/.  Baily  and  Boyle,  contr^. 

The  Vice-Chancellor  said,  the  plaintiff  was 
entitled  to  sue  in  formd  pauperis  although  an 
administrator,  and  that  the  objection  as  to  the 
stamp  could  not  be  allowed  as  a  preliminary 
objection  to  the  hearing  of  the  claim,  as  other- 
wise great  expense  might  be  incurred  upon  the 
chance  only  of  success. 

June  21. — Jackvjn  y,  Fenwick — Injunction 
refused,  with  costs. 

—  22,  23.— Cfemefif*  V.  Bowe*— Decree  for 
plaintifiT. 

—  28.— Br^^f  r.  Gordon— Part  heard. 


Swpmor  Cfmrttf  V.  C  8imKrt.^V.  C.  Wood. 
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Haa  T.  Robertwn.    Jane  25,  1853. 

BBQUB8T.  —  UNMARRIXD     DAUOHTEB8.  — 
CONSTRUCTION. — WIDOW. 

d  tettator  dirtcttd  a  mm  of  mmuy  ioh^di' 
tided  at  the  death  of  6.,  amomget  G.'f  ton 
€Md  *'  unmarried  ** ^daughters :  Ueld,  that  a 
daughter  who  had  married,  hut  was  a  widow 
at  the  time  i^hie  deoih,  was  wot  auHtled  to 
participate  tn  the  fund. 
The  testator  directed  a  sum  of  5,000/.  to  be 
invested  in  the  names  of  trustees,  for  the  bene- 
fit of  the  Rev.  Mr.  Goodjrar  for  life,  and  at  his 
death,  the  principal  to  his  eon  and  unmarried 
daughters,  as  he  might  hj  will  direct,  and  fail- 
m^  Bach  direction,  to  tnem  eonally.    It  ap- 
peared the  testator   survived  Mr.  Goodyar, 
and  that  there  were  one  son  and  four  daughters 
then  hving,  but  that  one  only  had  never  mar- 
ried, another  had  married  but  was  a  widow, 
and  the  other  two  were  married,  at  the  death 
ofMr.Goodyar.    The  question  was,  whether 
the  widow  was  entitled  to  share  in  the  bequest 
Bacon  and  Bird  for  the  son  and  unmarried 
^ghter;  Speed  for  the  widow;  Buuelt  and 
C(mybeare  for  the  trustees. 

The  Viee-Chaneelhr  said,  that  as  there  was 
nothing  to  show  the  testator  intended  the 
word  "nnmarried"  should  be  used  in  any 
other  than  its  ordinary  sense  of  having  never 
been  married,  the  daughter  who  had  married, 
although  a  widow  at  his  death,  was  not  entitled 
to  share  in  the  bequest. 

In  re  Jubrey*s  Estate.    June  27,  1353. 

USDS'  CLAU8K8'  ACT.  —  YNVRSTMBNT  OF 
PUBCHASE-MONRY  OF  LANDS.  —  TKNANT 
FOB  LIFB. — ARBITRATION.— COSTS. 

Order  on  petition  of  tenant  for  life  for  invest^ 
nent  of  purchase-moneif  of  lands  taken  by  a 
railwaif  company,  and  for  payment  of  the 
costs  out  of  the  fund,  notwithitanding  the 
umpire,  on  the  arbitrators  disagreeing  as  to 
the  price,  had  fixed  a  less  sum  than  that 
offered  by  the  railway  company,  and  which 
the  petitioner  had  refused  to  accept, 
IT  appeared  that  certain  lands  were  required 
^  the  South  Wales  Railway  Company  for  the 
pwpow"  of  their  undertaking,  of  which  there 
**»  a  tenant  for  life,  who  had  refused  to  ac- 
cept the  sum  offered  as  compensation  as  inade- 
We.    There  had  been  a  reference  to  the  ar- 
wtration  of  two  surveyors  who  were  unable  to 
^  at  to  the  price,  which  was  therefore  fixed 
by  an  umpire,  but  at  a  sum  below  that  offered 
by  the  company.    This  petition  was  now  pre- 
««ited  by  the  tenant  for  life  for  the  investment 
«the  fiind  and  for  payment  of  the  costs  out  of 
toe  fund. 

^'  D.  Lewis  in  support  referred  to  the  8 
'ict.c.16,88.  73,  78. 
^thke,conirk. 

The  Vice-ChanceXUtr  said,  it  would  be  hard  to 
tiajw  the  costs  on  the  petitioner  who  had  acted 
jnaer  advice,  and  the  result  might  have  been 
Doeficial  to  the  inheritance,  and  made  the 
^'WM  prayed. 


June  21^— GanMiiter  ▼.  Pfmuukar  and  Oft* 
ental  Steam  Namgatum  Company — Motion  lor 
injunction  stand  over,  with  liberty  to  apply. 

—  32,  23.— Brysofi  v.  fVarwiek  and  Bsr^ 
ndmgham  Canal  Nadoation  Company — ^Decree, 
with  costs,  against  defendants  and  their  tres* 
tees,  and  bill  dismissed  as  against  other  parties. 

Vte'Cixncellat  ratfotr. 
In  re  Harvey's  Settlement,    June  24, 27»  1853. 

PAYMRNT  OF  FUND  OUT  OF  COURT  TO 
TRU8TRRS. — TAXATION  AND  PAYMRNT  OF 
COSTS. — FIXING  SUM   FOR  COSTS* 

Ordar  mads  for  paymmU  otcl  of  Comrt  pf 
Sim  of  money  to  intstees  befbrs  taxaikm 
and  papmeni  of  costs,  where  from  the  state 
of  business  of  the  Taxing  Master's  Qfiee, 
an  appointmsnt  to  tarn  eould  not  be  obtained 
untu  November, — but  with  a  direction  to 
the  trustees  to  pay  such  costs  out  qf  the 
fund,'^and  the  Court  refused  to  fia  a  sum 
for  costs  t  but  afterwards  directed  not  to  be 
drawn  tip,  but  the  usual  order  made. 
This  was  an  application  for  payment  out  of 
Court  of  a  sum  ot  monev  to  the  trustees  before 
taxation  and  payment  ot  the  costs,  on  their  un- 
dertaking to  pay  the  same,  or  for  a  sum  to  be 
named  for  such  costs. 

Prendergast  in  support,  on  the  gronnd  an 
appointment  to  tax  could  not  be  obtained  be« 
fore  November,  owing  to  the  state  of  the  busi- 
ness in  the  office  of  the  Taxing  Masters. 

The  Viee-Chancellor  said,  that  a  sum  could 
not  be  named  for  the  costs,  but  that  under  the 
circumstances  stated  the  monev  might  b^  paid 
to  the  trustees  with  directions  for  the  costs  to 
be  paid  out  of  the  fund ;  but,  upon  further  in- 
quiries, it  appeared  the  Masters  took  cases 
daily,  which  were  unopposed  or  not  likely  to 
occupy  much  time,  and  the  order  granted 
would  therefore  not  be  drawn  up,  but  the 
usual  order  be  made. 

In  re  OoodfeUow,    June  24, 1853. 

SPRCIAL   CASR.  —  APPOINTMRNT   OF   GUAR- 
DIAN  TO   INFANT. — MOTION. 

Held,  that  the  applieaHbti  for  the  appoint* 

ment  qfa  guardian  ad  litem  to  an  infant, 

in  a  special  case,  should  be  by  motion  and 

not  by  petition. 

This  was  a  petition  for  the  appointment  of  a 

guardian  ad  litem  to  an  infant  in  a  special  case. 

Ferrers  in  support. 

The  Fice-Chancellor  said,  the  application 
should  be  by  motion  and  not  by  pecitiony  bnt 
made  the  order  asked  as  on  motion,  j 

June  21,  22»  23.— JFW|>p  v.  Bridgewater  and 
Taunton  Canal  and  Stolford  Raihoay  Com* 
pony:  Samer,  Chard  RaUway  Cos^aiiy — Csr. 
ad.vult. 

^  24,  25.— Gfreaf  Northern  Railway  Cooh 
pony  ▼.  Manchester,  Sheffield,  and  Lincolnshire 
Railway  Company — Injunction  granted  on  un« 
dertaking^  and  mth  liberty  to  apply. 

-^  27r^ohneon  ▼•  Cooke^ln  suit  for  spe« 


ice. 


5ti)Mrior  0mrt9t. 


?s  hmtk.'^CL  9.  P«  QmrL^Bmcheqver. 


ciic  perfoniMiice  oC  agnanoit,  actum  of  i^e^ 
mnit  to  be  brought  at  law. 

Court  of  fEttteeNTif  Srncli* 
Btari  of  Harringtm  v.  Bamsey.  Jane  25, 1853. 

COUNTY   COURT  ACT. — RKCOVBRY   OF   P08- 
'  8B88ION  OP  PRKIf  I8E8.— RBNT  OR  VKARLY 
VALUB. — ^JURISDICTION. 

Held  (per  Jtord  Campbell,  C.  J.,  and  Erie, 
J,,  dissentiente  Crompton,  J.),  that  the 
actual  rent  paid,  and  not  the  yearhf  value, 
is  the  criterion  of  the  jurisdiction  of  a 
County  Court  to  entertain  a  plaint  Jhr  the 
recovery  of  possession  of  premises  mnder 
the  9  ^10  Vict.  c.  95,  s,  122. 
A  RULE  nisi  had  been  obtained  for  a  prohi- 
Ution  on  the  Jadge  of  the  Brompton  County 
Court  to  restrain  the  further  proceeding  with 
this  plaint,  which  was  entered  to  recover  pos- 
session of  certain  premises  let  at  a  rent  of  4U., 
on  the  gromid  that  the  yearly  value  of  the 
premises  exceeded  50l.    By  the  9  &  10  Vict. 
c.  95,  8.  122,  it  is  enacted,  that  "  when  and 
so  soon  as  the  term  and  interest  of  the  tenant 
of  any  house,  land,  or  other  corporeal  heredita- 
ment, where  the  value  of  the  premises  or  the 
Tent  payable  in  respect  of  such  tenancy  did  not 
exceed  the  sum  of  50/.  by  the  year,  and  upon 
which  no  fine  shall  have  been  paid,  shall  have 
ended,  or  shall  have  been  duly  determined  by 
akgal  notice  to  quit,  and  such  tenant,  or  if 
such  tenant  do  not  actually  occupy  the  pre- 
laises,  or  occupy  only  a  part  thereof,  any  per- 
son by  whom  the  same  or  any  part  thereof 
shall  be  then  actually  occupied,  shall  neglect 
or  refuse  to  quit  and  deliver  up  possession  of 
the  premises,  or  of  such  part  thereof  retpec- 
tirely,  it  shall  be  lawful  for  the  landlord  or  his 
agent  to  enter  a  plaint  in  the  County  Court  to 
be  holden  under  this  Act."    The  Court  of  £z 
chequer  had  refused  a  similar  application. 

Bramwell  in  support ;  fVise  showed  cause  in 
the  first  instance. 

Cur,  ad.  vult. 
.  The  Coiir^  (per  Lord  Campbell,  C.  J.,  and 
Erie,  J.,  dissentiente  Crompton,  J.)»  said,  that 
the  Act  gave  a  sununary  remedy  to  the  land- 
lord, and  where  a  particular  rent  was  given  it 
must  be  taken  to  be  the  value  for  the  purposes 
of  the  Act,  and  that  the  other  provision  only 
implied  where  no  rent  was  fixed.  The  rule  was 
ttaorefbre  discharged,  but  without  costs. 

June  25. — Regina  v.  Commissioners  of  Land 
Tarn  for  the  Tower  Division — Rule  discharged 
lor  prohibition. 

—  25.— Hochster  v.  Latour — Judgment  for 
ihe  plaintiff. 

—  25. — Brands  v.  Stevens  and  others  — 
Judgment  for  defendants. 


tomey  on  rsU^frvm  ^^M.Bn/m  Joses''  to 

"  E,  Bryan  Jones  Bryan,'*  in  aeeardasee 

with  request  of  a  testator,  under  whote  fsiU 

the  applicant  took  property,  and  on  efiior 

vit  that  it  was  bon&  fide,  and  not  for  tkt 

purpose  of  avoiding  legal  proceedings. 

This  was  a  motion  on  behalf  of  Mr.  Ed.6r7an 

Jones,  to  have  bis  name  altered  on  the  Roll  of 

Attorneys  to  Edward  Bryan  Jones  Bryan,  in 

accordance  with  the  request  of  the  testator, 

under  whose  will  be  had  become  entitled  to 

certain  property. 

D.  Evans  on  an  affidant,  stating  the  appli- 
cation was  bond  fide,  and  was  not  for  the  pur- 
pose  of  avoiding  legal  proceedings. 
The  Court  granted  the  apptication.^ 


€0ttrt  of  Crcbequcr* 
MeyneU  v.  Bone.    June  4,  1853. 

ACTION  OP  PROMISSORY  NOTB.  —  PLBA  OF 
GAMING  CON8IORRATION. —  PRODDCTIOK 
AT  TRIAL. — RVIDKNCK   OP   DBPBNDANT. 

7b  an  action  on  a  promissory  note  the  defend- 
ant pleaded  it  was  for  a  gaming  considerO' 
tion,  but  no  notice  was  given  to  produce  st 
the  trial:  Held,  making  absolute  a  rule  to 
enter  a  verdict  for  the  plaintiff,  that  the 
evidence  of  the  defendant  was  insuficient  to 
prove  the  identity  of  the  note  pleaded  with 
that  sued  on. 
This  was  a  rule  nisi  on  lease  reserved  to  set 
aside  the  verdict  for  the  defendant  and  enter  it 
for  the  plaintiff  in  this    action ,  which  was 
brought  to  recover  the  amount  of  a  pfomisNiy 
note,  and  to  which  the  defendant  had  pkadod 
it  was  given  for  a  gaming  consideraiioo.   It  ap- 
peared on  the  trial  that  no  notice  to  prodiiee 
nad  been  served  on  the  plaintiff,  but  the  de- 
fendant proved  by  his  own  evidence  he  had  only 
given  one  note  to  the  plaintiff^  and  which  was 
the  one  now  in  question. 
Deighton  in  support  of  the  rule. 
The  Court  said,  that  the  note  could  not,  with* 
out  being  produced,  be  identified  with  the  one 
sued  on,  and  that  there  was  therefore  no  evi- 
dence in  support  of  the  plea,  and  the  rule  was 
accordingly  made  absolute. 


^uttrCA  3Bnu6  Sracttcr  Court* 

(Coram  Mr.  Justice  Wightman*} 

Satparte  Edward  Bryan  Jones.    June  13, 1853* 

ATTORNKV.— CBAIVOS  OV  BIAISB  OM  BOLL. 

AppHtatim  fsanladfar  dUwyg  ^  —ste  qf  at- 


June  14, 25. — Fairbanks  v.  Sheppard^adg" 
ment  affirmed  oi  the  Court  of  Common  Pleas' 

—  l5.--BuMbury  v.  F»//er— Part  heard. 

—  25. — Hastie  v.  Couturier — ^Judgment  of 
the  Court  of  Exchequer  reversed. 


'  For  the  previousdecisions,  as  to  ehmging  the 
name  on  the  roll,  see  Exparte  Ware,  6  Do^ 
P.  C.  311,  463;  1  Am.  119,  S.  C.  per  nom. 
Exparte  Hay  ward,  6  Scott,  712 ;  Exparte  Wm. 
Daggett,  1  L  M.  &  P.  1 ;  9  C  B.  218j  Ssf 
parte  Benthall,  6  M.  &  G.  722 ;  t  D.  &  L.  7^7} 
7  Scott,  R.  N.  407 ;  Exparte  John  Matthews,  17 
Jur.  29;  Eaparte  Dearden,  5  Exch.  R.  740;  1 
L.M.&  P.  666;  9C.  B.  22»,f».;  ExparieJames, 
1L.M.&P.6;  5Exeh.R.3i0;  9GwB.290. 


jhOgHMl  IXgmi  ^  C^am  t  Wuidiiiff'4(p  Cum. 
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ANALYTICAL  DIQC8T  OP  CASES, 

KEPOHTSD   IN  ALI.  TBI   COCBTa* 
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WINDINQ^UP  CASES. 

ALLOTTXa  OP  8HAHX8. 

CoatribuiQry.'^IAmit  oflMmy.-^A.  B.  and 
C.  D.  wre  memben  of  the  managmg  com- 
mittee of  ft  proyiskmalh  registered  railway 
companj,  acd  as  such  had  allotted  to  them 
and  accepted  100  sharea  in  the  company ;  at  a 
meeting  of  the  managing  committee,  an  in- 
fltmction  was  given  for  the  aUotment  of  shares 
according  to  a  scheme  by  which  500  shares 
were  reserved  to  each  member  of  the  managing 
committee;  a  report  was  made  by  the  secre- 
tary of  the  company  at  a  subsequent  meeting 
at  which  A.  B.  and  C.  D.  were  both  present, 
that  shares  had  been  allotted  according  to  the 
schems ;  but  no  further  evidence  appeared  of 
allotment  of  shares  to,  or  aecepUnce  of  shares 
by,  the  members  of  the  committee*  A.  B.  and 
C.  D.  subsequently  executed  the  parliamentary 
contract  in  respect  of  100  shares  only :  Held, 
on  the  winding  up  of  th«  company,  that  the 
liability  of  A.  B,  and  C.  D.  as  contributories 
was  limited  to  the  100  shares,  and  was  not 
affected  by  the  proposed  reservation  of  the 
500  shares.  In  re  Oxford  and  W&rceeier  Jffar- 
tension  and  Chester  Junction  Rmiiway,  with 
Branches  to  Shrewsbury  and  Northwich  Com- 
pamf,  esparte  Sharp,  X  De  G.,  M'N.  &  G.  566. 

BANKRUPTCY. 

Cemtribuiory.-^Bar  to  calls.— K  joint-stock 
wmpany,  completely  registered,  became  bank- 
mpt.  One  of  the  members  of  the  company 
had  previously  been  declared  bankrupt,  and 
had  obtained  his  certificate.  The  Master  placed 
uie  bankrupt's  name  on  the  list  of  conthbu- 
toiies,  and  calls  were  made  by  the  Master  on 
him  for  contributions  to  discharge  the  lia- 
bilities of  the  companv  incurred  before  his 
hankruptcy :  Held,  on  his  appeal,  that  his  cer- 
tificate was  a  bar  to  the  habilities  to  satisfy 
which  the  calls  were  made ;  and  that  the  bank- 
milt's  name  ought  to  be  removed  from  the  list 
of  contributories.  In  re  Merchant  Traders^ 
Bk^,  Loan,  and  Insuretnce  Company,  exparte 
Cimpple,  5  De  G.  &  S.  400. 

CALLS. 

1.  Where  the  Master  has  made  an  estimate, 
90  &r  as  is  practicable,  of  the  total  amount  for 
which,  under  the  Winding-up  Acts,  the  con- 
tributories are  liable,  he  may  properly  make  a 
can  for  that  amount,  and  the  costs  of  winding 
%  although  the  costs  have  not  been  taxed, 
a&d  the  exact  amount  of  habilities  are  not  as* 
ttrtaincd,  and  may  make  the  call  for  such  sum 
lahe  may  consider  likely  to  reahse  the  sum 
nqnired.  In  re  Wtdverhia^on,  Chester,  and 
»rkenhead  Raiksay  Compemy,  exparte  Dak,  1 
DeG.,M'N.fcG.513. 

2*  An  aUottee  of  shares  in  a.  projected  rail* 
w^  eompany  paid  on  them ;  he  also  executed 
«A  tubsoibeiBf  agneMenl*  a  dssd  nnder  seal ; 


but  he  did  so  on  the  faith  of  a  letter  written 
by  the  provisional  Erectors  before  the  execu* 
tion  of  the  deed,  by  which  they  undertook  to 
return  the  whole  deposit  if  the  Act  should  not 
pass.  The  deed  was  in  the  usual  form,  be- 
tween all  the  shareholders  with  trustees,  to 
perform  the  covenants,  and  contained  a  cove- 
nant to  indemnify  the  provisional  directors 
whether  the  Act  should  or  should  not  pass : 
Held,  that  the  deed  being  a  contract  by  each 
shareholder  with  all  the  others,  ita  effect  could 
not  be  destroyed  in  favour  of  any  shareholder, 
by  a  contract  between  him  and  a  certain  num« 
her  of  shareholders ;  and  consequently  the  al<« 
lottee  who  had  signed  it  was  not  protected  by 
the  letter  of  the  provisional  directors  against  a 
calL  In  re  Dover  and  Deal  Railway  Company, 
eeparte  Mowatt,  1  Drewry,  247. 

3.  "  Funds  of  the  company."  See  In  re  Mer- 
chant  Traders^  Ship,  Loan,  and  Insurance  Comr 
pony,  exparte  Isord  Talbot,  5  De  G.  &  S.  386. 

CONTRIBUTORY. 

1.  Liability  to  contribute  to  debts,  KabilUies, 
and  losses.— In  deciding  whether  a  party  is  or 
is  not  a  contributory  within  the  meaning  of  the 
Joint-Stock  Companies'  Winding-up  Acts,  the 
point  to  be  ascertained  is,  whether  he  is  liable 
in  any  manner  whatsoever  to  contribute  to  the 
debts,  liabilities,  and  losses  of  the  company,  and 
it  is  not  necessary  that  he  should  he  a  member 
of  the  company  according  to  the  strict  pro- 
visions of  the  deed  of  settlement.  In  re  North 
of  England  Joint'Stoek  Banking  Company,  ea> 
parte  Slraffon,  1  De  G.,  M'N.  &  G.  576. 

2.  Directors  repudiating  proceedings. — Esfe^ 
cutors  liable. — If  directors,  not  following  the 
formahties  prescribed  by  the  deed  of  settle* 
ment,  adopt  in  respect  of  a  particular  transac- 
tion and  for  the  purpose  of  constituting  share- 
holders a  new  rule  of  proceeding,  and  a  party 
treats  himself  and  is  treated  by  the  directors 
as  a  shareholder  by  virtue  of  such  a  transac- 
tion, it  is  not  competent  either  to  the  party  or 
the  directors  subsequently  to  repudiate  the 
transaction  on  the  ground  of  non  cooapliance 
with  the  formalities  required  by  the  deed  of 
settlement. 

A.  B.  became  the  owner  of  shares  in  a  joint- 
stock  company  by  transfer  from  former  holders, 
and  treated  himself  and  was  treated  by  the  di- 
rectors as  a  shareholder  :  all  the  formalities  of 
the  deed  of  settlement  were  not,  however,  ob- 
served in  the  transaction :  Held,  nevertheless, 
that  every  matter  of  substance  having  been 
complied  with,  the  executors  of  A.  B.  were 
properly  placed  on  the  list  of  contributories  in 
respect  of  the  shares,  on  the  winding  up  of 
the  company.  In  re  North  of  England  JoM- 
Stoch  BanMng  Company,  exparte  Strafon,  1 
De  G.,  M*N.  &  G.  576. 

CMss  eitsd  m  the  jndgnsat:  Londsn  Grsad 
Juaetion  Rsilway  Cooiptny  r.  FrsensB,  t 
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AiuifyiktilDiff€tiqfCuei:  WMmg^Casei. 


lUiL  Ct.  468;  SbeflEbld,  Asliton^adcf^tyiM, 
and  ACanehMtor  Railfrsr  Compuy  v.  Wo^- 
cock,  ib.  59t ;  ChelteohMn  tad  Great  WeiCera 
Union  Railway  Company  y,  Daaial«  ib.  7S8 ; 
Taylor  y.  Hugbea,  «  X  &  LaU  24. 

3.  Cofu^tfibiui/  aeceproncff.  —  A  provisional 
committee-man  of  a  provisionally  registered 
lailway  company,  on  the  9th  of  October,  1845, 
wrote  to  the  secretary  in  answer  to  an  inqniry 
made  hy  the  latter,  as  follows:— "I  should 
wish  to  have  100  shares  reserved  for  me." 
Nothinf;  farther  took  place  till  the  21st  of 
November,  when  the  secretary  wrote  to  the 
committee-man  as  follows:— ** The  committee 
of  management  are  of  opinion  that  the  pay- 
ment  of  the  deposit  should  be  no  longer  de- 
layed ;  they  therefore  request  that  you  will  be 
60  good  as  to  pay  the  deposit  on  the  100 
shares  accepted  by  you."  On  the  27  th,  the 
eommittee-man  replied  thus: — "Inform  me 
whether  a  sufficient  amount  of  deposits  has 
been  paid  up  to  enable  the  company  to  go  to 
Parliament  this  Session,  and  if  all  the  provi- 
nonal  committee  have  paid  their  deposits. 
Should  that  be  the  case,  I  shall  not  hesitate  to 
pay  also,  that  is,  upon  being  clearly  satisfied  on 
these  points:"  Held,  that  this  was  a  condi- 
tional acceptance  only,  and  the  condition  not 
having  been  performed,  that  the  committee- 
man was  not  a  contributory.  In  re  Eastern 
Counties'  Junction  and  Southend  RaHway  Com- 
pany, exparie  Mainwaring,  2  De  6.,  M^N.  & 
6.66. 

Caso  cited  in  tbe  judgment:    Onions'  case,  1 
Sim.  N.  8.394. 

4 .  A  member  of  the  committee  of  management 
of  an  abortive  railway  company  attended  many 
of  the  meetings,  but  he  did  not  attend  the  only 
meeting  at  which  the  only  unsatisfied  debt  of 
the  company  (being  a  debt  to  its  engineer)  was 
contracted;  he,  however,  attended  a  subse- 
quent meeting,  at  which  the  report  of  the  en- 
gineer was  received  and  adopted :  Held,  that, 
primd  fade,  the  claim  of  the  engineer  was  a 
liability  of  the  company  within  the  meaning  of 
the  Winding-up  Acts ;  and  that,  although  the 
member  was  not  directly  liable  to  the  engineer, 
he  was  liable  to  the  persons  liable  to  the  en- 
gineer to  contribute  rateably  with  them ;  and 
the  member's  name  was  retained  on  the  list  of 
contributories.  In  re  Midland  Union,  Burton 
upoU'TVent,  ^c.  Railway  Company,  exparie 
Norbury,  5  De  G.  &  S.  423. 

Case  cited  in  tbejadgment:  Carrick*s  case,  1 
Sim.  N.  3.  509. 

5.  See  In  re  Dover  and  Deal  Railway  Com- 
pany,  exparte  Beardshaw,  1  Drewry,  226, 

6.  Waiver  of  formalities  to  constitute  share- 
holders. —  Misnomer.  See  In  re  Merchant 
TVadert^  Ship,  Loan,  and  Insurance  Company, 
exparte  Yelland,  5  De  G.  &  S.  396. 

7*  Provisional  committee-man  who  has  taken 
shares,  ^et  In  re  Metropolitan  RaUway  Junc- 
tion Company,  exparte  MarkweU,  5  De  G.  &  S. 
528. 


8.  Fraud  by  manager  not  aflOwting  company. 
See  in  re  North  ^  Agland  Joint-Stook  Bcdk- 
inff  Company,  exparte  Bemsrd,  5  De  G.  &  S. 
9i83. 

COSTS. 

Calls  for, — By  the  subscription  contract  of 
a  provisionally  registered  railway  company, 
giving  the  usual  powers  to  the  commitSM  of 
manageneiit,  t^  jmcmmn  who  were  psTtiei 
to  the  agreemfint  or  the  third  part,  eoTenaated, 
thai,  in  the  event  of  the  applicatkm  to  Failii* 
ment  being  nnsuceesaful,  thoy  would  pay  and 
discharge  idl  the  costs  and  expenses  which 
shoidd  have  been  incurred  with  a  view  to  the 
formation  of  the  undertaking,  and  dl  other 
costs  and  cbatrges  of  every  deseriotion  of  and 
incidental  to  the  undertakhig,  sooi  costs  and 
chaigBs  to  be  assessed  rateably  on  the  anmi 
sabscribed  by  them  rcpectively.    On  winding 
up  the  company  under  the  Winding-ap  Acts,  it 
was  alleged  on  behalf  of  some  of  the  contr^- 
tories,  that  the  managmg  committee  had  re- 
ceived, by  means  of  the  deposits,  mnch  more 
than  sufficient  for  the  payment  of  all  necesniy 
costs,  charges,  and  expenses  of  every  descrip- 
tion, and  had  misapplied  considerable  sams. 
Proceedings  were  commenced  before  the  Mas- 
ter to  enforce  payment  from  the  members  of 
the  committee  of  the  amount  due  from  them; 
but  it  appeared  from  the  affidavit  of  the  official 
manager  that  it  was  not  reasonably  probable 
that  any  considerable  sum  would  be  realised 
by  these  proceedings.    While  they  were  in  tbe 
course  of  prosecution,  a  call  was  made  on  the 
contributories  who   had  executed  tbe  deed, 
rateably,  to  provide  a  fund  for  payment  of  the 
costs  incurred  by  the  official  manager  in  the 
prosecution  of  a  suit,  and  the  defence  of  an 
action  (both  of  which  were  undertaken  with 
the  sanction  of  the  Master),  and  generally  in 
winding  up  the  company:  Held,  that  the  call 
had  been  properly  made.    In  re  London  and 
Birmingham  Extension,  and  Northampton,  Da- 
ventry,    Leamington,  and   Warwick    Railway 
Company,  exparte  Oay,  1  De  G.,  M'N.  &  G. 
347. 

CREDITOR. 

Administration  of  the  estate  of  a  deceased 
shareholder, — Right  qf  proof. — ^A  testator  was 
a  shareholder  in  a  joint-stock  banking  com- 
pany carrying  on  business  under  the  7  &eo.  4, 
c.  46,  prior  to  April,  1847>  until  his  death  in 
December  in  the  same  year.  In  April,  1847* 
a  creditor  of  the  Banking  company  became 
such,  and  so  continued  long  after  the  testator's 
death.  In  1849,  the  creditor  obtained  judg- 
ment against  the  public  officer  of  the  company 
for  his  debt.  Under  a  decree  for  the  admini- 
stration of  the  testator's  estate,  the  creditor, 
after  he  had  obtained  his  judgment,  brought 
in  his  claim  as  a  creditor  against  the  testator's 
estate :  Held,  that,  as  it  was  not  suggested  that 
the  banking  company  had  ceased  to  carry  on 
business,  or  that  there  had  been  any  at- 
tempt to  enforce  the  judgment  against  the 
present  shareholders,  who  were  primarily  It- 
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able,  the  creditor  had  not  made  oat  a  eu»  to 
charge  the  testator's  assets,  wluch  were  lliMe 
only  in  the  second  d^ee;  and  the  pethioii 
was  dismissed,  bat,  owing  to  the  difficulty  on 
this  point,  without  costa.  Heward  v,  fTAeo/Zey, 
txparte  Wiktm,  5  De  6.  &  S.  563. 

DXPOaXTS. 

lR$tmm  ^  tmapplM  <iipof*l«.— Coa<raof  .-— 
Diredorr.— A  railway  eoiapaDy  having  failed 
in  fifosecQting  the  undertaking  resolvsd  to 
return  the  unapplied  poition  of  the  deposits  to 
the  shareholders  rateably ;  and  on  the  first  in* 
italnent  being  re-paid,  the  original  scrip  cer- 
tificates were  called  in  and  new  eertincates 
iMoed,  to  the  effect  that  the  holders  were  en- 
titled to  *  further  ;»ro  raid  diyision  of  the 
balance  of  the  company's  funds ;  and  on  pay- 
meotofthe  final  instahnent  of  the  unapplied 
fund,  the  new  certificates  were  called  in,  and 
the  thareholdera  were  required  to  sign  ame- 
moraDdum,  undertaking  to  release  the  direc- 
tors when  calkd  upon  to  do  so :  Heid,  that  on 
the  terms  on  which  the  old  and  new  certificates 
raipectively  were  delivered  up  constituted  new 
contracts  between  the  shareholders  and  the 
directors,  that  the  persons  entering  into  such 
contradB  in  ignorance  of  the  frauds  which  were 
alleged  to  have  been  committed  by  the  direc- 
tors, would,  on  proof  of  such  frands,  be  entitled 
wholly  to  undo  such  contract,  but  not  to  set 
them  aside  partially,  by  retaining  the  instal- 
roeots  and  getting  rid  of  the  agreement  to  re- 
lease the  directors;  that  one  shareholder, 
harip^oo  tight  to  make  an  election  for  the 
others  between  abiding  by  the  new  contracts 
or  setting  them  askie,  could  not  sue  on  behalf 
of  himself  and  all  other  shareholders  to  recover 
from  the  directore  more  than  the  amount 
which  waa  refunded  under  the  contracts. 
('rand  Drunk  or  Stqfard  mid  Peterbofimgh 
Union  Railwav  Company  v.  Brodie,  9  Hare, 
S23. 

DIRBCTORS. 

Misapplication  of  funds.  Apportionment  of 
liability  amonK  directors.  In  re  London  and 
Birmingham  Extension,  SfC»  Railway  Company, 
fiparte  Carpenter  and  IVeiss,  5  De  G.  &  S. 

402. 

EXECUTOR. — CONTRI B  UXOR  Y. 

1.  Incomplete  ^ansfer.-^Ey  the  deed  of  set- 
tlement of  a  company,  its  directors  had  the 
power  of  parchasing  on  behalf  of  the  company 
shares  in  the  capital  of  the  company,  when  there 
should  be  a  surplus  fund  of  10,000/ ,  and  there 
was  no  prohibitory  clause  in  the  deed  restrict- 
ii^  the  purchase  under  other  circumsUnces. 
The  deed  provkled  the  mode  by  which  a  share* 
holder  parting  with  his  shares  was  to  be  re- 
heved  from  subsequent  responsibility.  The 
deed  also  contained  clauses  regulating  the 
node  of  convening  extraordinary  and  general 
meennfi|8,  and  providad  that,  where  an  extra- 
ordinary meeting  was  to  be*  convened,  notice 
ihoold  be  given  of  the  specific  object  of  the 
meeting  to  each  shareholder.    The  company 


beiDg  m  hisolvant  cireumstancea,  an  extraordi- 
nary meeting  waa  held  and  a  resolntion  passed, 
the  purport  of  which  had  not  been  previously 
notified,  authorisnig  the  directore  to  purdiaBe,. 
wi^n  diree  months,  the  shares  of  any  member 
who  waa  desirous  of  retiring  from  the  company,, 
who  wmild  lend  to  the  company  a  sum  equid 
to  the  purchase-money.  After  the  ezpiratioB 
of  the  three  months,  a  general  meeting  of  the 
company  was  held,  at  which  the  directore  were 
authorised  to  allow  such  further  time  as  they 
might  think  reasonable  to  those  shareholdere 
who  had  not  complied  with  the  resolution  of 
Uie  extraordinary  meetbg,  and  the  forfeiture 
of  the  shares  of  those  proprietors  who  should 
continue  to  be  defaultera  was  sanctioned* 
Acting  on  the  resolution  of  the  general  meet- 
ing,^^  L.  sold  his  shares  to  one  of  the  direc- 
tore on  behalf  of  the  company,  and  lent  a  sum 
equivalent  to  the  purchase-money,  receiving 
the  loan  note  of  the  company.  Having  died 
before  the  transfer  of  the  shares  was  effected 
with  all  the  formalities  prescribed  by  the  deed, 
the  company,  at  the  instance  of  his  executor 
completed  the  transfer  by  the  execution  of 
those  formalities  :  Held,  fint,  that  the  resolu* 
tion  of  the  extraordinary  general  meeting  being 
invalid  was  incapable  of  oeing  ratified  by  the 
general  meeting  whose  powers  were  limited  to 
acts  not  contrary  to  the  deed ;  and,  2ndly,  that 
the  resolution  ot  the  general  meeting,  in  terms 
applying  only  to  defaulters,  could  not  be  con- 
strued to  extend  to  the  privilege  of  retiring 
from  the  partnership,  which  had  expired  by 
lapse  of  time;  and,  3rdly,  that  the  Master, 
acting  under  an  order  for  winding  up  the  com- 

Eany,  had  rightly  included  the  executor  in  the 
St  of  contributories  without  qualification.  In 
re  Vale  of  Neath  and  South  Wales  Brewery 
Joint'Stock  Company,  exparte  Lowes,  1  De  6., 
M*N.  &  G.  421. 

Cases  citnd  in  tho  judgment :  Const  ▼.  Harris^ 
Turn.  &  R.  496;  Exparte.  Morgan,  1  M*N.  & 
G.ttb',  1  DeG.&S.  760. 

2.  The  testatrix  was  the  owner  of  shares  in 
a  joint-stock  company,  and  appointed  12.  H. 
and  J.  C,  her  executors ;  A.  H.  was  the  acting 
executor,  and  the  estate  was  wound  up  with 
the  exception  of  the  shares ;  the  probate  of  the 
will  was  entered  in  the  books  of  the  companv; 
R.  H,  sold  some  of  the  shares  and  received  the 
dividends  on  those  which  remained  unsold, 
but  J.  C.  never  in  any  way  communicated 
with  the  company  or  interfered  in  the  matter. 
More  than  nme  years  after  the  death  of  the 
testatrix  the  company  failed,  and  on  being 
wound  up  under  the  Winding-up  Act,  1848, 
the  Master  placed  the  name  of  A.  H.  alone  on 
the  list  of  contributories  as  personally  liable ; 
he  subsequently,  and  after  the  passing  of  the 
Winding-up  Amendment  Act,  1849,  reviewed 
his  decision,  and  placed  the  names  of  both 
R.  H.  and  J.  C  on  the  list  as  liable  in  the 
oharacter  of  executon :  Heid,  on  the  applica- 
tion of  J.  C.  to  have  his  name  taken  off  the 
MbU  that  the  17th  eeelion  of  the  Amendment 
Act  waa  retrospective  aa  well  as  prospective  in 
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ite  effiMBt,  and  enabled  tiie  Maater  to  re?iov  hia 
f onner  deciaion :  Held^  alao,  that  there  waa 
nothing  in  the  facta  of  the  case  in  reference  to 
the  dealings  between  the  company  and  it  H,, 
or  in  the  proviaiona  of  the  deed  of  settlement 
,of  the  company,  that  varied  the  rights  of  the 
company  in  respect  of  the  liability  of  J.  C.  to 
contribute  in  hu  character  of  executor,  la  re 
North  of  Englamd  Jomt'Stoek  Baukmg  Coai- 
pany,  acparte  Cros^ld,  a  De  G.,  M'N.  &  G. 
128. 


OFFICIAL   MANAOBB, 

3.  Abortive  Railway  Company, —  Costs  of 
smt  improperly  prosecuted, — A  bill,  originally 
commenced  by  one  on  behalf  of  the  other 
shareholders  of  an  abortive  railway  company 
(except  the  defendants),  to  recover  from  the 
provisional  directors  and  secretary  moneys 
alleged  to  have  been  abstracted  from  the  com- 
pany by  the  fraud  of  some  and  the  negligence 
of  others  of  the  defendants,  was  afterwards 
ordered  to  be  prosecuted  by  the  official  ma- 
nager, under  tae  Winding-up  Act,  11  &  12 
Vict  c.  45,  8.  53.  It  appeared  that  the  bill 
had  been  filed  by  the  former  solicitor  of  the 
company,  and  that  the  original  plaintiff  (as 
stated  by  the  answers,  and  not  denied)  been 
indemni^ed  by  such  solicitor  ;  and  the  Court 
being  satisfied,  from  those  and  other  circum< 
stances  that  the  suit  bad  its  origin  in  other 
motives  than  the  benefit  of  the  shareholders, 
and  finding  that  it  was  improperly  constituted, 
and  that  the  bill  contained  cn9rge8  which 
ought  nut  to  have  been  made :  Held,  that,  hav- 
ing regard  either  to  its  frame  or  its  merits,  it 
ought  not  to  have  been  adopted  by  the  official 
manager;  and  the  bill  was  dismissed,  with 
costs  to  be  paid  by  him  Grand  Trunk  or 
Stafford  and  Peterborough  Union  Railway 
Company  v.  Brodie,  9  Hare,  823. 

2.  Prosecution  of  suit.  —  Right  of  amende 
ment. — ^I'he  official  manager,  prosecuting  under 
the  53rd  section  of  the  11  &  12  Vict.  c.  45,  a 
suit  previously  commenced,  can  have  no  better 
right  than  the  original  plaintiff  had,  but  must 
adopt  the  suit  with  all  its  imperfections  and 
infirmities ;  and  can  only  made  such  amend- 
ment in  it  as  the  state  of  the  cause  would  have 
allowed  the  original  plaintiff  to  make.  Grand 
Trunk  or  Stafford  and  Peterborough  Union 
Railway  Company  v.  Brodie,  9  Hare,  823. 

3.  Indemnity  Form  of  order  for  payment  on 
decree  against  official  manager.  See  Gleadow 
V.  Hull  Glass  Company,  15  Beav.  '200. 

4.  Costs.  See  In  re  Wolverhampton,  Ches- 
ter, and  Birkenhead  Junction  Railway  Company, 
exparte  Roberts,  1  Drewry,  204. 

HCR1PHOLDBR8. 

Mode  of  dividing  surplus  assets.  litre  Ma- 
drid and  Valenlia  Railway  Company,  exparte 
Quitter,  5  De  G.  &  S.  276. 

SUARBHOLOBR. 

1.  Deed  of  settlement  of  joint^toek  com- 
pony,  —  Canstnuaion.  —  lAMHiy  of  member 
sslixng  shtares.^K  aharebolder  in  a  joint-stock 
company  who  has  sold  his  sbana,  kM,  mder 


the  tarma  of  the  deed  of  setdenwnt  of  the  eoB. 
pany,  not  to  be  a  cootribntory  in  respect  d 
liabilities  of  the  company  incorred  prerioodj 
to  the  sale  of  the  aharea.  Is  re  Omik  Uwm 
Brewery  CoMpcmy,  exports  OroBtoa,  1  De  6., 
M'N.  &  G.  600. 

2.  Suit  on  behalf  of,  except  defendastt.-^ 
Whether  a  suit  can,  under  the  Winding-up 
Act,  11  &  12  Vict.  c.  45,  a.  53,  be  broagfaton 
behalf  of  all  the  ahareholders  except  the  defead- 
ants,  or  otherwise  than  on  behalf  of  the  eatiie 
company — quaere.  Grand  Trwtk  or  Sttfwd 
and  Peterborough  Union  Railway  Compasy  t. 
Brodie,  9  Hare,  823. 


TRANSFBR  OP  8HARBB. 

Contrilmtory,—-By  the  terms  of  a  joint*8tod 
banking  company'a  deed  of  settlement,  it  wai, 
among  other  thinga,  provided  that  nothing  in 
the  deed  contained  should  release  a  retiring 
member  from  his  share  of  the  losses  sostainea 
by  the  company  up  to  the  period  of  his  retin- 
ment,  and  also  that  the  half-yearly  halnoe 
sheets  should,  as   between   shareholder!,  be 
binding  and  concluaive.    A>  B*,  a  shareholder, 
duly  transferred  his  shares,  and  the  two  btl- 
ance  sheets  immediately  preceding  the  trazuier 
showed  the  affairs  of  the  company  to  be  in  a 
prosperous  condition.    Four  months  after  the 
transfer  the  bank  suspended  payment,  and  up- 
wards of  three  years  after  that  time  an  order 
waa  obtained  for  the  winding  up  of  the  com- 
pany.   The  person  who  prepared  the  balsnoe 
sheets  deposed  that  there  were  in  fact  consi- 
derable losses  sustained  by  the  company  in  tbe 
two  years  preceding  the  tranafer :  Held,  never- 
theless, and  affirming  the    deciaions  of  the 
Master  and  the  Vice-Chancellor,  that  A,  B. 
was  not  liable  as  a  contributory.    In  re  Narik 
of  England  Joint'Stoek  Banking  Compaayt^ 
parte  Holme,  2  De  G.,  M'N.  &  G.  113. 

TRU8TBB. 

Ripht  of  proof  for  losses. — ^Thc  two  trustees 
of  a  joint- stock  trading  company,  at  the  re- 
quest of  the  directors,  gave  a  oond  for  1,000^-. 
borrowed  for  and  applied  to  the  use  of  the 
company.     In  an  action  against  one  of  these 
two  trustee^c,  the  bond-creditor  recovered  die 
1,000/.  and  interest,  and  costs,  against  him 
personally;    and  the  trustee    paid   the  debt, 
interest,  and  costs.    The  trustee  ineffectually 
gave  notice  of  the  proceeding  to  the  directors 
of  the  company  twice  (the  second  time  under 
the  Winding-up  Act,  1848,  s.  5,  cl.  6).    On  a 
claim  by  the  trustee  to  be  admitted  as  a  cre- 
ditor of*^  the  company  under  the  Winding-up 
Acts,  the  Court  directed  an  action,  which  esta- 
blished the  borrowing  to  have  been  an  autho- 
rised act :  Held,  that  the  truatee  was  enticed 
to  stand  as  a  creditor  for  1,000/.  and  interest, 
and  his  costs,  charges,  and  expenses  proptfly 
incurred  as  a  trustee  in  defence  of  the  action 
and  of  the  motion;  but  he  waa  allowed  no 
damages  for  costs  incurred   in  raiaing  the 
amount.    In  re  Oundle  Union  Brewery  Com- 
pany, exparte  Croxton,  5  De  G.  &  S.  432. 
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PROGRESS  OF  LEGAL  LEGISLATION. 


BIIiI.6    BBFORB   PABLIAMENT. 

Thk   smceritY  of  die  members  of  the 
GoTernnient    when   they    professed    their 
desire  to  introdace  and  Bi]|M)ori  measures 
for  the  further  aoiendmeiii  oi  the  Law,  has 
been  questioned,  as  it  appears  to  us,  with- 
out the  slightest  foundation.    New  mea- 
sures of  Law  Reform  can  hardly  be  intro- 
duced with  advantage  when  the  pressure 
of  public  buainess  prevents  those  already 
before  Parliament  from  being  proceeded 
"vath  or  satisfactorily  discussed*   The  finan* 
dal  propositions  of  Uie  Chancellor  of  the 
Exchequer,  and  the  Hadsfterial  measure  for 
the  future  goyemment  of  India,   do  ndt 
aibnit  of  poatponement,  and  must  still  be 
expected  to  occupy  the  attention  of  both 
mnches    of   the  Legislature   for  several 
weeks.    Indeed,  those  oert  acquainted  with 
the  state  of  Parliamentary  buAness,  think 
H  not  improbable  thnt  the  Session  will  run 
into  the  month  of  September. 

Under  .such  circumstances,  if  new  mea- 

«are&  are  anbantted  to  Parliament,  it  can 

only  be  as  an  earnest  of  uitentionp  and  in 

erder  that  the  Public  may  have  a  bett^ 

opportunity  of  becoming  aequaintsd  with 

the  details.    It  is  with  this  view,  as  we 

imderstand,  that  the  Attorney-General  an* 

aounoed  his  intention  of  speedily  placing 

on  the  table  of  the  Bouse  of  Commons  a 

Bill  for  the  farther  improvement  of  the 

^mMdieHon  and  Proce£tre  of  the  Courts 

^  Common  Law,  founded  on  the  Second 

B^rt  of  the  Commissioners;   and  this 

^P^use  has  been  judiciously  adq)ted   bv 

^rd  Brougham,  with  respect  to  a  Bill 

Pnsented  by  his  Lordship  to  the  House  of 

^^s,  for  amending  the  Law  of  Bani^ 

^tctf  in  Scoilandt  wUeh  his  Lordship 

^mily  stated  he  did  not  mean  tp  ask 

Vol.  xlvi.    No,  1,322.  ' 


the  assent  of  Parliament  to   during  the 
present  Session. 

The  Suceeuion  Duty  Bill  has  gone 
through  Committee  in  the  Commons  after 
much  discussion,  but  without  any  material 
altemtion.  The  Chancellor  of  the  Exche- 
quer appears  to  have  relinquished  the  idea 
of  valuing  interests,  chargeable  under  the 
Legacy  Duty  Acts,  according  to  the  tables 
annexed  to  the  Succession  Daty  BilL  The 
section  containing  this  provision  was  there- 
fore struck  out  in  Committee.  The  section 
spedfying  the  allowance  to  be  made  for  in- 
cumbmnces,  was  the  subject  of  prolonged 
discnsston.  It  was  objected^  that  in  the 
clause  as  originally  framed,  no  distinction 
was  made  between  the  incumbrances  exist- 
ing prior  to  and  those  made  after  the  pass- 
ing of  the  Act,  and  it  was  proposed  to 
amend  the  clause  so  as  to  allow  for  incum* 
bcaQces  already  created,  bnt  this  proposititm 
was  negatived,  upon  a  division,  by  a  small 
majority*  It  was  agreed,  however,  that  an 
amendment  should  be  introduced  by  which 
an  allowance  should  be  made  for  substantial 
repairs  or  improvements,  so  that  the  clause 
as  finally  agreed  to,  stands  thus ; — 

^'In  estimating  the  value  of  a  succession, 
no  allowaace  shall  be  made  in  respect  of  any 
incuadMranoe  therson  created  or  incurred  by 
^e  successor,  whether  by  appointment  or 
otiierwSse,  but  an  allowance  shaJl  be  made  in 
respect  of  all  other  incumbrances*  and  also  in 
respect  of  aay  monav  which  the  successor  may 
have,  previously  to  his  enccefisioo,  laid  out  in 
substantial  repairs,  or  in  the  permanent  im« 
provemenc  of  the  real  property  comprised  in 
his  succession;  provided  that  upon  aay  succes- 
sor  becoming  entitled  to  real  property  subject 
to  any  prior  principal  charge,  an  allowance 
shall  oe  made  to  him  in  respect  only  of  the 
yearly  sums  payable  by  way  of  interest  or 
otherwise  on  such  charge  as  reducing  the  an- 
nual value  pro  tanio  of  such  real  property.'' 

The  section  pronding  that  the  duty  im- 
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posed  by  the  Act  shall  be  a  first  charge 
upon  property,  and  regarded  as  a  debt  due 
to  the  Crown  from  the  successor,  was  also 
much  questioned,  and  it  was  suggested  that, 
as  originally  framed,  its  operation  would  be 
to  charge  the  other  property  of  the  sucees- 
sor,  as  well  as  that  in  respect  of  which  the 
dnty  was  to  be  assessed.  This  objection 
vas  met  by  the  insertion  of  a  proviso, 
framed  by  the  Solicitor-General,  declaring, 
that  "  the  duty  shall  not  be  a  charge  on 
or  afPect  any  other  property  of  the  succes- 
sor than  the  real  property  comprised  in 
such  succession."  The  clause  by  which 
trustees  are  made  accountable  for  the  duty 
vas  also  modified,  with  a  view  to  limiting 
the  responsibility  of  trustees  to  funds  re- 
ceived by  them,  or  which  they  might  have 
received,  and  placing  them,  as  regards  their 
liability,  in  the  same  position  as  an  execu- 
tor or  administrator  under  the  existing  law. 
The  clause  as  amended,  we  believe,  stands 
thus : — 

"  The  following  persons,  besides  the  succes- 
sor, shall  be  personally  accountable  to  her  Ma- 
jesty for  the  duty  payable  in  respect  of  any 
succession,  but  to  the  extent  only  of  the  pro- 
perty or  funds  received  or  disposed  of  by  them 
respectively,  or  by  their  wilful  default;  that  is 
to  say,  every  trustee,  guardian,  committee,  or 
husband  in  whom  respectively  any  property,  or 
the  management  of  any  property,  subject  to 
such  duty,  shall  be  vested,  and  every  person  in 
whom  the  same  shall  be  vested  by  alienation 
or  other  derivative  title  at  the  time  of  the  suc- 
cession becoming  an  interest  in  possession; 
and  all  such  trustees,  guardians,  committees, 
husbands,  and  persons  shall  be  authorized  to 
retain  out  of  the  property  subject  to  any  such 
duty  the  amount  thereof,  or  to  raise  such 
amount  at  interest  on  the  security  of  such  pro- 
perty, with  power  to  (five  effectual  discharges 
lor  the  same ;  and  in  the  event  of  the  non- 
payment of  such  duty  as  aforesaid,  every  per- 
son hereby  made  accountable  shall  be  a  debtor 
to  her  Majesty  in  the  amount  of  the  unpaid 
duty  for  which  he  shall  be  so  accountable." 

On  the  whole,  the  great  importance  of 
the  Bill  justified  the  rigid  scrutiny  its  pro 
visions  have  undergone,  and  though  its 
principle  and  details  are  severely  criticised, 
it  seems  to  be  universally  admitted,  that 
the  clauses  are  drawn  with  consummate 
ability,  and  furnish  a  specimen  of  Parlia- 
mentary drafting  seldom  equalled.  It  has 
ceased  to  be  a  secret  that  the  draftsman  to 
whom  the  Government  are  so  much  indebt- 
ed upon  this  occasion,  is  Mr.  P.  Erie,  the 
well-known  conveyancer. 

It  is  reported,  bnt  we  are  unable  at* 
present  to  state  upon  what  authority,  that 
80  much  difference  of  opmion  prevaib  in 


the  Select  Committee  of  the  House  of  Conh 
mons,  to  which  the  Registration  of  Amr- 
ancei  Bill  was  referred,  as  to  the  policy  of 
the  measure  as  well  as  its  framework,  that 
Government  has  abandoned  the  idea  of 
pressing  it  forward  during  the  present 
Session.  This  report  certainly  derives  some 
colour  from  the  circumstance,  that  other 
Bills,  connected  with  the  transfer  of  had, 
have  been  recently  referred  to  the  same 
Committee,  from  whence  Tve  infer  that  the 
Committee  is  not  prepared  to  make  any 
immediate  report  upon  the  Registration  of 
Assurances  Bill,  and  that  the  subject  of 
simplifying  titles  and  rendering  the  transfer 
of  land  less  expensive,  is  considered  to  be 
necessarily  connected  with  any  plan  of  re- 
gistration deserving  of  Parliamentary  sanc- 
tion. 

The  Charitable  Trusts'  Bill  has  not  yet 
made  any  progress  in  the  House  of  Com- 
mons, but  there  is  reason  to  believe  the 
Government  will  take  an  early  opportunity 
of  pressing  its  adoption  upon  that  branch 
of  the  Legislature. 

The  Solicitors  and  Attorneys  of  Ireland 
have  been  compelled  to  follow  the  example 
of  the  Profession  in  this  kingdom,  and  pro- 
test against  the  systematic   attempt  to  ex- 
clude the  members  of  this   branch  of  the 
Profession  from  offices  they  are  peculiarly 
qualified,  bv  habits  and  education,  to  fill 
with  advantage  to  the  Public.     The  Taxing 
Officer,  Common  Law  Business,  {Ireland), 
Bill,  came  up  from  the  House  of  Commons 
to  the  Lords  with  a  clause,   the  effect  of 
which  is  to  prohibit  the  appointment  of  an 
attorney  as  a  taxing  officer  of  the  Common 
Law  Courts.     A  petition  was  presented  by 
Lord  Wicklow  from  Attorneys  and  Solici- 
tors in  Dublin,  complaining  of  tliis  clause, 
and  praying  that  it  should  be  omitted  from 
the  Bill.     But  for  this  petition,  it  is  pos- 
sible that  the  objectionable  clause  would 
have  passed  without  notice  or  attention. 
It  is  but  justice  to  Lord  Cranworth  to  add, 
he  promptly  and  unhesitatingly  stated,  that 
in  his  judgment  the  office  of  Taxing  Master 
would  be  best  filled  by  an  attorney,  but,  as 
might  be  expected,  he  intimated  that  beibre 
any  alteration  was  made  in  tiie  Bill,  he 
should  think  it  his  duty  to  coiiniunicRte 
with  the  Lord   ChanceUor  of  Ireland  t» 
ascertain  whether  there  were  any  grounds 
peculiar  to  that  countn-  wliich  rendered  it 
expedient  that  an  attorney  should  not  be 
appointed.     We  shall  be  much  surprised  ij 
the  Irish  Law  officers  can  siate  any  fP<^ 
reason  in  justification  of  the  proposed  pro- 
hibition, and  confidently  anticipate  that,  iii 
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this  instance,  our  brethren  in  Ireland  will 
succeed  in  defeating  a  scheme  which,  how- 
ever it  may  have  originated,  must  be  re- 
garded as  offensive  to  every  attorney  and 
solicitor,  as  well  as  injurious  and  unjust  to 
the  Public. 

The  decision  of  Parliament  upon  the  At- 
torney and   Solicitors'  Annual  Certificate 
Duty  has  again  been  postponed,  the  public 
service    requiring,  in   the   opinion  of  the 
Chancellor  of  the  Exchequer,  that  those 
portions  of  the  Stamp  Duties*  Bill  which 
are  not  opposed  and  do  not  afford,  matter 
for  lengthened  Parliamentary    discussion, 
should  be  passed  in  the  first  instance  and 
without  delay.     It  is  to  be  hoped  the  di- 
vision to  be  taken  on  this  question  will  not 
be  delayed  to  that  period  of  the  Session 
when  there  is  a  scanty  attendance  of  mem- 
bers unconnected  with  the  Grovemment,  and 
the  votes  of  placemen  may  give  Mr.  Glad- 
stone an  advantage  which  he  would  not 
enjoy  in  a  full  House.      The  Times  con- 
tinues to  oppose  the  Profession  upon  this 
question,  and  commenced  the  week  with  a 
spiteful  article  in  anticipation  of  the  discus- 
sion which  was  expected  to  take  place  on 
Monday  night.     We  may  be  excused  for 
hoping  that  the  opposition  of  this  journal 
to  the  repeal  of  the  Annual  Certificate  Duty 
may  be  as  impotent  as  its  opposition  to  the 
Bill  for  the  Government  of  India.   Nothing 
more  need  be   desired.     On  this  subject 
some  further  remarks  will  be  found  in  a 
subsequent  page. 


THE  ATTORNEYS'  ANNUAL  CERTI- 
FICATE TAX. 

A  WRITER  in  The  Times,  has  again 
taken  up  his  pen  against  the  Attorneys,  and 
erroneously  supposing  that  the  question  of 
the  repeal  of  the  Certificate  Duty  would  be 
debated  last  Monday,  an  article  appeared 
in  the  paper  of  that  day  comprising  as  its 
foundation  two  gross  misstatements: — 1st, 
that  there  are  so  many  professions  heavily 
taxed,  that  attorneys  have  no  reason  to 
complain ;  2nd,  that  the  attorneys  take 
good  care  to  charge  the  tax  on  their  clients. 
In  order  that  our  readers  may  be  fullv 
aware  of  the  views  of  The  Times,  we  shful 
quote  its  own  words.    The  writer  says : — 

''If  Lord  Robert  Grosvenor  can  prove  that 
attorneys  are  not  fairly  used,  and  that  other 
classes  are  getting  more  special  remissions,  let 
bim  do  so,  and  he  is  entitled  to  consideration'; 
but  his  amendment  goes  far  beyond  the  scope 
^  each  an  argument,  or  any  resaooabie  argu- 


ment whatever.  There  are  so  many  Professions 
heamlf/  taxed  that  attorneys  have  no  reason  ta 
complain,  besides  that,  as  the  motion  goes  Up 
increase  expenses  in  maintaining  the  Courts  of 
Law  for  the  benefit  of  those  who  choose  to 
quarrel  or  get  into  difficulties  of  one  sort  or 
another,  there  is  a  special  reason  for  exactinf^ 
a  subscription  from  every  attorney  to  support 
the  whole  system  of  law.  The  aitomeg,  of 
course,  takes  good  care  to  charge  it  on  Ais 
clients,*  and  the  only  hardship  is,  where  an  at* 
tomey  has  no  client  to  charge  it  upon.  That 
is  a  case,  however,  for  which  the  Legislature 
cannot  provide,  and  the  only  remedy  for  it  is,, 
that  the  attorney  should  seek  some  other  em- 
ployment, and  so  rid  himself  of  the  tax." 

We  are  told  that  the  author  of  articles  of 
this  class  is  a  barrister,  holding  office  under 
the  present  Government,  not  long  returned 
from  the  colonies, — an  able  man  no  doubt, 
but  ill-acquainted  with  many  of  the  subjects 
on  which  he  exercises  his  pen.  On  the 
present  occasion  he  has  certainly  "  reckon- 
ed without  his  host,"  and  his  estimate  is 
absurdly  deficient.  There  are  no  profes- 
sions whatever  heavily  taxed  like  the  attor- 
neys, or  taxed  at  all.  No  branch  of  the 
medical  profession — physician,  surgeon,  or 
apothecary — is  required  to  pay  any  annual 
tax.  Neither  do  the  bishops,  deans,  and 
other  dignitaries  of  the  Church,  or  the 
great  body  of  the  clergy.  Nor  the  army  or 
navy ;  nor  architects,  artists,  or  engineers. 
Nay  more,  in  the  Legal  Profession,  neither 
the  Judges  of  the  Superior  Courts,  nor  the 
multitude  of  Judges  and  Commissioners  of 
the  local  or  inferior  Courts,  or  their  ofiicers, 
nor  the  3,500  members  of  the  Bar,  pay  any 
annual  Tax. 

Surely,  therefore,  in  the  language  of  The 
Times  itself,  "The  attorneys  are  not  fairly 
used,  and  other  classes  are  getting  more 
special  remissions,"  or  rather  have  never 
paid  anything  for  the  Chancellor  of  the 
Exchequer  to  remit. 

Then  it  is  said,  "the  attorney,  of  course* 
takes  good  care  to  charge  the  tax  on  his 
clients!"  He  must  be  a  happy  man  who 
never  saw  an  attorney's  bill  of  costs.  Those 
who  have,  well  know  that,  not  only  can  no 
part  of  the  Certificate  Tax  be  debited  to  the 
client,  but  no  item  can  be  increased  on  aer 
count  of  that  impost.  There  is  a  fixed 
scale  and  rate  of  charge  which  cannot  be 
exceeded,  and  the  attorney  (unlike  any 
other  professional  man  or  trader)  is  liable 
to  a  summary  application  to  tax  his  bill» 
and  if  one-sixth  be  reduced,  to  pay  the  ex- 
pense of  the  inquiry. ^  ,.^  ^^\  ^ ue 

— ^^    ■    ■    ^*^  but  I  cannot  think  that  ax^ 

^iTthiswere  n  justifies  the  Master  in  taking 
ief  to  the  client.(he  profits  made  by  Mr.  Savery. 
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I%e  Times,  in  the  ssme  article,  attempts 
to  alarm  the  pride  of  memhers  of  ParUa- 
ment,  and  induce  them  to  assert  their  inde- 
pendence and  reject  the  influence  of  the 
Attorneys,     It  thus  argues : — 

"Atlomeys  have  clients.    Every  M.P.  is 
the  client  of  some  attorney  or  other,  and,  for 
one  reason  or  another,  is  rather  glad  to  accom- 
modate him.    Besides  the  rei^ar  relation  of 
attorney  and  dient,  eyery  M,  ?•  has  a  distinct 
mterest  in  the  good  wishes  of  every  attorney  in 
his  horouffh  or  his  county.    Ind^,  if  any  one 
will  consider  these  circmnstances,  he  will  won- 
der how  such  a  thing  as  a  heavy  tax  on  the  ex- 
ercise  of  the  Profession  could  have  stood  so 
naany  vears.    Some  have  even  insinuated  that, 
after  all,  the  tax  is  not  so  disagreeahle  to  attor- 
neys in  good  practice ;  inasmuch  as  what  may 
hreak  the  hacks  of  weak  attorneys  must  be 
good  for  strong  ones.    But,  however  this  may 
be.  It  is  most  certain  that  every  M.P.  has  been 
solicited  by  some  dozen  or  two  attorneys  to 
vote  for  the  entire  abolition  of  the  tax,  and 
Lord  Robert  Grosvenor  will  this  evening  be 
AttOTney-General  for  nearlv  all  the  attorneys 


m  the  kmgdom.    He  will  be  supported,  and  resolution  to  that  effect 
there  m   nn  ovmoU   *%«*AU*i%:i:d..  ^t  i.^ : \r^   n^^^^ i-.j  _ 


had  given  notice,  with  reference  to  Attornm* 
Certificates.  He  proposed  to  carry  tiie  m 
into  Committee,  and  omit  from  it  mose  por- 
tions with  regard  to  which  thers  was  any  con- 
test or  difference  of  opinion,  namely  with  n^ 
gard  to  the  extension  of  space  to  which  it  wu 
proposed  the  newspaper  stamp  diould  apply; 
and  with  regard  to  attorneys^  certificates,  it 
was  very  desirable  to  get  forward  with  the  bill, 
on  account  of  the  penny  stamp  on  receipts,  be- 
cause they  could  not  take  efifectnal  proceediogs 
for  preparing  the  dies  and  securing  the  stampc 
against  forgery,  until  they  had  carried  the  m 
into  law.  He  should  go  on,  therefore,  in  the 
mean  time  with  the  uncontested  psrts  of  the 
measure,  reserving  the  other  points  for  futon 
discussion,  and  embodymg  the  results  whatercr 
they  might  be,  in  another  bilL 

Lord  R.  Grosvenor  mg^,  that  notice  should 
be  given  of  the  day  when  the  Attorneys'  Certi- 
ficate Duty  was  to  be  brought  on. 

The  Chancellor  of  the  Exchequer  assented. 

Mr.  Bowferie  suggested,  that  it  would  be 
necessary  to  move  an  instruction  to  divide  the 
bill  into  two  separate  measures. 

The  Chancellor  qf  the  Exchequer  moved  a 


there  18  no  small  probability  of  his  carrying 
abohtion  against  remiesion,  and  so  further 
crippling  the  resources  at  Mr.  Gladstone's 
oisposal." 

Now,  we  believe  that  the  attorneys  would 

have  had  no  chance  whatever  in  removing 

this  burthen,  if  they  had  not  the  cleared 

case  of  Justice  on  their  side.    Indeed,  they 

oowld  never  have  obtained  the  favoumble 

tettinff  whidi  has  been  granted  to  them,  if 

their  claim  had  not  been  supported  by  the 

dearest  evidence.    Lord  Robert  Grosvenor 

took  up  the  case  after  the  fullest  oonvu^on 

of  Its  rectitude,  and  has  conducted  it  with 

gteat  ability,  judgment,  and  persevenmce 

gainst  the  Government,  whose  measures 

he  constantly  supported  on  almost  all  other 

•nhjects.    His  sincerity  is  unquestionable, 

and  the  support  he  has  received  from  ama- 

lority  of  the  kst  as  well  as  the  present  Par- 

Imment  is  founded  on  the  conviction  that 

the  tax  is  altogether  anomalous,  unequal, 

•nd  oppressive. 


Mr.  Grogan  asked,  whether  the  practical  ef- 
fect of  omitting  the  attorneys'  certificates  from 
the  bill  would  not  be  that  they  would  have 
this  year  to  pay  the  present  amount  ? 

The  Chancellor  of  the  Excheautr  said,  he 
would  make  an  arrangement  for  the  purpose  of 
obtaining  the  decision  of  the  House  upon  that 
and  the  newspaper  question,  whether  HIkj 
would  adopt  the  proposal  of  the  Government 
or  any  other. 

Hie  House  then  went  into  Committee,  when 
the  bill  was  divided  into  two  parts,  and  the 
clauses  of  the  1st  were  agreed  to.  The  2ad 
bill  stands  for  Monday  next  the  1 1th  instant. 


The  foUowing  is  the  last  notice  of  die 
case  m  Parliament : — 

*i  ^«  Monday  the  4th  July,  the  ChanceUor  of 

the  Exchequer  in  moving  tbat  the  Speaker  leave 

the  Chair,  with  the  view  of  the  ifouae  going 

into  Committee  on  the  Stamp  Duties'  Bill,  said 

Jt  nught  be  some  time  before  the  state  of  pub- 

^c  business  could  enable  the  Government  to 

fix  a  time  for  the  discussion  of  any  contro- 

present  to  state  upon  wtik  °^h  &»  tnat  which 

«o  much  difference  of  op6®    Advertisement 

^   ,  or  that  of  which 

r  for  Middlesex 


It  will  be  recollected  that,  before  the 
Chancellor  of  the  Exchequer  had  made  his 
financial  statement,  tiie  House  of  Commons, 
on  the  motion  of  Mr.  Miher  Gibson,  rs- 
solved  to  abolish  the  Advertisement  Doty 
altogether.    The  Chancellor  of  the  £zdie* 

3uer  subsequently  proposed  to  reduce  the 
uty  from  1«.  6d.  to  6d. 
The  debate  on  this  subject,  on  the  Ist 
instant,  was  interesting  to  the  advocate$ 
for  the  repeal  of  the  Attorneys'  Certificate 
Duty,  inasmuch  as  the  Chancellor  of  the 
Exchequer  gave  an  accurate  statement  of 
the  vanous  divisions  in  &vour  of  the  Attor- 
neys.   He  remarked  that^ 

''  The  right  honourable  gentleman  says,  thst 
this  motion  must  be  carried,  because  the  House 
of  Conunons  have  voted  it  before.  If  that  is  s 
reason  why  the  motion  should  be  carried,  what 
answer  am  I  to  make  to  my  noble  friend,  the 
member  for  Middlesex,  when  he  makes  his 
motion  for  the  repeal  of  the  Attorneys'  Ceitifi- 
cate  Duty?    No  doubt  that  in  April  hst  the 
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dmdon  on  the  Adyertisement  Duty  was. — ayes, 
200 ;  noes,  169-  The  right  honourable  gentle- 
man says,  that  is  a  reason  why  we  are  pre* 
doded  sow.  Well,  I  say,  if  that  is  a  good  ar- 
gnment  in  the  case  of  the  Advertisement  Duty, 
it  is  a  good  argument  in  the  case  of  the  Attor- 
neys' Certificate  Duty.  What  is  the  opinion 
of  the  Committee  about  that  ?  It  is  true  that 
by  a  single  vote  the  House  of  Commons  de- 
dared  it  was  expedient  to  repeal  the  Advertise- 
ment Duty,  but  with  regara  to  the  Attorneys' 
Certificate  Duty,  what  has  been  the  case  ? 

''  In  1850,  you  declared  that  that  duty  ought 
to  be  abolished  by  155  to  136,*  in  1850  you 

r'ln  declared  the  same  by  139  to  122,'  and  a 
d  time,  in  1850,  you  declared  the  same  by 
105  to  103,» 

"This  was  but  a  small  majority;  but  in 
1851  you  improved,  for  then  you  affirmed  the 
same  by  162  to  132/  Thus,  there  were  four 
successive  declarations  by  the  late  House  of 
Parliament  that  the  Attorneys'  Certificate  Duty 
ought  to  be  abolished. 

"  Then  you  had  a  general  election ;  and  did 
the  case  lose  ground  by  it  ?  No,  for  on  the 
10th  March  the  House  resolved,  by  219  to  167, 
a  much  larger  majority  than  before,  that  the 
duty  ought  to  be  abolished/  I  say,  then,  if  it 
was  obligatory  upon  the  Government  to  con- 
sent to  repeal  the  duty  in  consequence  of  the 
votes  of  this  House,  the  case  in  favour  of  the 
last  is  six  times  as  good  as  the  other." 

This  is  very  ably  and  candidly  ar^ed, 
and  reminds  the  House  most  emphatically 
of  what  it  has  six  times  done.  The  seventh 
occasion  will  surely  not  be  at  variance  with 
the  decisions,  not  only  of  the  last,  but  of 
the  present  Parliament,  in  a  House  of 
nearly  400  Men^bers. 

THE  ECCLESIASTICAL  COURTS, 

The  Destroying  Angel  has  again  passed 
over  the  Courts  at  Doctors'  Commons  with- 
out harming  them.  It  is  acknowledged  on 
all  bands  thiat  they  require  to  be  reformed, 
bat  great  difficulty  is  found  in  determining 
how  the  reform  is  to  be  effected.  As  we 
some  time  since  suggested,  the  plan  some- 
what prematurely  announced  by  the  Solici- 
tOT-Geneial  for  the  improvement  of  these  in- 
stitutions, does  not  appear  to  have  ob- 
tained the  ooncurrence  of  his  colleagues  in 
the  govemiaenty  and  has  been  abandoned  i 
Meanwhile,  the  Bill  framed  by  Mr.  Collier 
has  been  presented  and  read  a  first  time  in 
the  House  of  Commons,  with  the  approval 
of  Ministers,  but  with  the  understanding 
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that  it  is  to  lie  on  the  table  for  the  remain- 
der of  the  Session.  The  Attorney- General 
trusts,  **  that  another  Session  of  f^liament 
will  not  pass  over  our  heads  without  a  great 
reform  on  this  sabject,"  but  only  one  thing 
is  certain,  that  the  Ecclesiastical  Courts 
have  a  further  respite  for  one  year  at  least. 


LAW  OP  ATTORNEYS. 


*  Minority,  19« 

^  Hie  ayes  were  140;  the  majority  18. 

'  There  was  another  division  m  that  Session 


whan  the  majority  was  7* 
*  Majority  30. 


Majority  52. 


INTEREST    AND   PROFITS   ON    CLIENTS 
MONEY. 

Under  an  order  to  tax  a  solicitor's  costs, 
the  Master  may  take  an  account  of  the  re- 
ceipts of  the  solicitor  for  interest,  but  he 
cannot  be  charged  with  the  profits  made 
from  moneys  of  his  clients  in  his  hands. 

In  a  case  just  reported,  though  decided 
some  time  ago,  the  two  executors  and  trus- 
tees of  the  will  had  employed  Mr.  Savery 
as  their  solicitor,  in  transacting  the  business 
of  the  executorship  and  trusteeship.  The 
solicitor  received  the  proceeds  of  the  estate, 
and  made  payments  thereout.  Having  de- 
livered his  bills  of  costs  and  a  cash  account, 
an  order  was  made  to  tax  the  bills,  aud  to 
take  the  usual  accounts  of  receipts  and 
payments. 

Mr.  Savery  had  been  exammed  on  inter- 
rogatories, and  the  Taxing  Master  had  cer- 
tified that  the  examination  was  insufficient, 
on  the  ground  that  he  had  not  set  forth  an 
account  of  his  balances,  and  what  profits 
he  had  made  by  the  client's  money  .in  his 
hands.  A  motion  was  made  to  discharge 
the  certificate. 

In  support  of  the  motion,  the  cases  of 
Jones  T.  Jamee,  1  Bear.  307 ;  Cooper  r. 
Ewart^  2  Phil.  362,  were  cited,  and  it  was 
argued,  that  it  was  not  vrithin  the  scope  of 
the  order,  or  the  authority  of  the  C'Ourt  on 
petition,  to  take  an  account  of  interest  and 
profits. 

The  Maiter  tjf  the  Bolk  said, 

''  In  this  case  an  order  was  made  for  taxa- 
tion and  to  take  an  account  of  money  received 
and  paid  by  the  sc^citor,  who  had  acted  in 
that  capacity  for  a  great  many  purposes. 
These  bills  of  costs  are  connected  with  the 
cash  account,  and  in  making  them  out  Mr. 
Savery  has  charged  himself  with  interest.  I 
cannot  discover  whether  he  has  merely 
charged  himself  with  the  interest  he  has  re* 
ceived  from  other  persons  in  whose  hands  the 
trust  money  was  placed,  or  with  interest  on 
money  in  his  own  hands.  With  respect  to 
money  received  by  him  for  interest  on  trust 
moneys,  there  is  no  doubt,  that  he  ought  to  be 
charged  with  it,  but  I  cannot  think  that  ai^ 
order  for  taxation  justifies  the  Master  in  taking 
an  account  of  the  profits  made  by  Mr.  Savery. 


170 


Law  qf  Attonuys.^New  Statutet  efeeting  AUeraiunu  m  the  Law. 


If  the  Master  has  certified  that  the  examination 
u  insufficient,  because  Mr.  Savery  has  not  rep- 
«lered  an  account  of  the  profits  of  money  in 
fits  own  hands*  I  think  tne  certificate  would 
be  erroneous ;  but  if,  on  the  other  hand,  the 
Master  has  so  certified^  because  he  has  cot 
sufficiently  set  forth  an  account  of  interest 
received  by  him,  of  the  trust  monev  belonj^ing 
to  the  clients  in  the  hands  of  a  banker,  I  think 
the  Master  right  enough.  I  do  not  know 
which  way  it  is.  I  do  not  think  that  the  in- 
terrogatory would  stand  as  to  the  word  '  pro- 
mts.'" 

In  re  Savery,  13  Beavan,  424. 

An  order  was  subsequentlv  made,  allowing 
Mr«  Savery  to  put  in  a  furtner  examination. 
See  also  In  re  Savery,  15  Bear.  58* 


L 


NEW  STATUTES  EFFECTING  ALTE- 
RATIONS IN  THE  LAW. 

laVBRPOOL     COURT     OF     PAS8AGX     PROCB- 
DURB  ACT,  1353. 

16  Vict.    c.    xxi. 

This  Act  received  the  Royal  Assent  on  the 
t4th  June,  and  its  operation  will  commence  on 
the  10th  August,  IS 53. 

Tile  following  is  an  Analysis  of  its  pro- 
miions:— 

The  preamble  TScites  the  4  &  6  Wm.  4,  c. 
Tccii. ;  6  &  7  Wm.  4,  c.  cxxxr. ;  7  Wm.  4  and 
1  Yict.  c.  xcviii. ;  1  &  2  Vict.  c.  xcix. ;  5  &  6 
Yict.  c.  aii.;  5  &  6  Wm.  4,  c.  76;  15  &  16 
Tict.  c.  76. 

Tills  Act  and  recited  Acts  to  be  read  as  one ; 
sect.  1. 

CammeQcement  of  Act ;  s.  2. 

Short  title  of  Act;  s.  3. 

Certain  clauses  of  15  &  16  VkL  c.  76»  as  to 
'Wits  as  to  eommencaneat  of  acdons  to  apply 
to  this  Act;  s.  4. 

Tests  of  writs ;  s.  5« 

iSeetion  12  to  be  read  iB  if  certain  words  had 
not  been  used  therein ;  s.  6. 

Section  25  to  be  zml  in  the  same  way ;  s.  7* 

Court  may  order  that  the  writ  of  summons 
inay  be  served  in  any  part  of  Bnglaad  of 
Wales;*,  a. 

All  further  proceedings  to  be  had  as  usual ; 
A  9. 

Objections  to  jurisdietxon  to  be  by  plea  $  a. 
10. 

No  cause  to  be  removed  into  Superior  Courts 
except  by  leave  df  a  Judge^  and  upon  certain 
terms;  s.  11. 

Appearance,  and  proceedings  in  default  of 
sf^pearance ;  s.  12. 

Costa  of  judgment  to  be  fixed  by  registrar ; 

«.13. 

Provisions  of  15  &  16  Vict.  c.  76,  as  to 
jttuder  of  parties  to  appl}^  to  this  Act ;  a.  14. 

Dif&rent  causes  of  action  may  be  joined,  but 
separate  trials  may  be  ordered ;  s.  15. 

nndsions  of  L6  &  16  Vict.  c.  76,  as  to  ques- 


tions by  consent  without  pleading  to  apply  to 
this  Act;  s.  16. 

Proceedings  to  set  aside  the  verdict,  &c.,  to 
be  the  same  as  in  ordinary  actions ;  s.  17. 

A  special  case  may  be  stated  for  the  opinion 
of  one  of  the  Superior  Courts  at  Westminster; 
s.  18. 

Special  case  to  be  transmitted  by  the  regis* 
trar  to  the  rule  department  of  Master's  Office; 
s.  19. 

Registrar,  upon  production  of  rule  of  Su- 
perior Court,  to  enter  judgment ;  s.  20. 

Provisions  of  15  &  16  Vict,  c  76,  as  to 
pleadings  in  general  to  apply  to  this  Act ;  8. 
21. 

Objections  byway  of  special  demurrer  taken 
away.  s.  22. 

Declaration  and  particulars  of  demand;  s. 
23. 

Provisions  of  15  &  16  Vict.  c.  76,  as  to  pleas 
and  subsequent  pleadings  to  apply  to  this  Act; 
s.  24. 

Money  how  paid  in ;  s.  25. 

Provision,  &c.,  of  15  &  16  Vict.  c.  76,  9S  to 
examples  of  pleadings  to  apply  to  this  Act ;  s. 
26. 

Power  to  Court  to  compel  parties  to  kflow 
inspection  of  documents,  and  also  copies  to  Ik 
talwn ;  s.  27. 

Certain  provisions  of  15  &  16  Vict.  c.  7o, 
with  respect  to  jadgment  by  default  to  apply  to 
tiiis  Act ;  8.  28. 

Proceedings  where  plaintiff  neglects  to  bring 
issue  on  to  be  tried ;  s.  29. 

Defendant's  right  to  try  upon  default  of  the 
plaintiff  preserved ;  s.  30.  ,, 

Mode  of  obtaining  special  jury ;  s.  31.  ' 

Notice  to  registrar  of  trial  by  special  jni^; 
s.  32. 

Special  juiws;  e.  33. 

Special  jurors  to  be  summoned  to  try  all 
special  jury  cases ;  8.  34. 

Fines  on  special  jurors  for  non-attendance ; 
s.  35. 

As  to  costs  of  special  jury  I's.  36.  -, 

If  a  full  jury  shall  not  appear,  or  if  reduced 
by  challefnges,  Conrt  may  order  'others  tp  be 
named  suSietent  to  make  a  full  "jury.'  As  to 
challenges  of  newly  add^d JuroTs ;  s.  37- 

Provisions  of  15  &  16  Vict,  t.  76r  as  to  ad- 
mission of  documents;  as  to  executions;  as 
to  proceedings  to  revive;  as  to  the  effect  of 
death,  marriage,  and  bankruptcy;  and  as  to 
proceedings  upon  motions  to  arrest  the  judg- 
menty  and  judgment  iton  ob^knte  veredicto,  to 
apply  to  this  Act;  ss.^fi,  39,  40;  41,  42. 

Costs  may  be  taxed  azid  execution  issued  on 
any  day  subsequent  to  the  trial ;  s.  43. 

rower  to  toe  assessor  when  out  of  the 
borough  to  hear  and  determine  motions,  &c. ; 
s.  44. 

Rules  to  set  aside  or  enter  verdict,  &c.,  may 
be  moved  before  any  of  the  Courts  at  West- 
minster, if  assessor  shall  grant  leave ;  s.  45. 

Not  to  prevent  Court  or  assessor  from  grant- 
ing new  trials ;  s.  46. 

Provisions  of  16  &  16  Vict.  c.  76,  as  to  pro- 
ceedings in  error  to  apply  to  this  act ;  s.  47* 
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Court  naj  tr^  actions  of  ejectment ;  a.  48. 

Ail  the  proviaiona  contained  in  certain  sec- 
tions of  15  &  16  Vict.  c.  *!Q,  so  far  as  they  ex- 
tend to  actions  of  ejectment,  to  apply  to  this 
Act.    Proviso;  s.  49. 

If  claimant  in  an  action  of  ejectment  allow 
term  to  elapse  without  going  to  tzial,  defendant 
to  have  judgment;  s.  50. 

Power  to  Court  and  assessor  to  amend 
errors ;  b.  51. 

General  rules  may  he  made ;  s.  52. 

In  cases  not  provided  for,  roles  of  Superior 
Courts  may  be  adopted ;  s.  53. 

Assessor  may  make  and  alter  rnles,  to  be 
confirmed  by  Judges  of  Superior  Courts ;  s. 
54. 

Affidavits  may  be  sworn  out  jof  the  borough ; 
8.55. 

Plaintiff  recovering  not  exceeding  5/.  in  ac- 
tion of  contract,  and  40«.  in  actions  for  a  wrong, 
to  have  so  co^ts ;  s.  56. 

Judge  at  triU  or  other  presiding  officer  may 
certify  to  entitle  plaintiff  to  costs  ;  s.  57- 

If  the  Court  make  an  order,  plaintiff  to  have 
costs ;  8.  58. 

Depositions  of  witnesses  may  be  taken ;  s. 
59. 

Compelling  attendance  of  witnesses  or  pro- 
duction of  documents.  Payment  of  expenses. 
As  to  production  of  documents ;  s.  60. 

Commission  may  be  issued  by  Judge  of  a 
Superior  Court  to  examine  witnesses  Aread; 

8.61. 

Examination  of  prisoners ;  s.  62. 

Examination  of  witnesses  to  be  taken  upon 
oath;  B.  63. 

The  persons  appointed  for  taking  examina- 
tions may  report  to  the  Court ;  s.  64. 

Costs  of  order  and  proceedings ;  s.  65. 

Restriction  as  to  readiog  depositions ;  s.  66. 

Interpleader,  by  defendant  in  action;  s.  67 • 

Judgment  and  decision  6aal ;  s.  68. 

Claim  of  party  not  appearing  barred ;  s.  69.  i 


Costs  U  8Uted>  with  the  following  TaUea 
of  Solidtora*  chaiges : — 
No.  1. 
The  wuid  ScKeitor^s  Charges  for  registering  «| 
Purchase  or  Mortgage  Deed  in  Middlesex  andt 
Yorkshire  taking  the  Memorial  at  theaveragtr 
length  of  15  foUos. 

I. — IN  MIDDLS8BX.. 

£    S, 

Drawing  memorial,  for  15  .  •  0  15 
Engrossing  same  •  •  •  •  0  lO 
Paid  for  stamp  2«.  6d,  and  parchment 

2s.  6d. » 

Attending  to  get  memorial  signed,  and 

attesting  same     .        .        •        • 
Attending  registrar  to  depose  to  me- 
morial .  ... 
Attending  for  deed  when  registered 


if. 
O 
0^ 


S    O' 


0    6    8 


Paid  for  registering 

Total 

If  any  plan,  add — 

Plan  on  memorial 
Plan  for  registrar 

Paid  extra  fee  for  plan. 


0  6 
0    6 

S 

3  10 
0    9 

O 
0 

2  Id    o 


£  S. 
0  10 


0  10 

6 

0 
—  1 

2 

1   1 

0     1 

0* 

4     10 


For  relief  of  Serjeant-at-Mace  in  execution  !  Engrossing  same 
of  process  against  goods ;  s.  70.  --  • .    • 

Rules^  &c.,  may  be  entered  of  record ;  s.  71. 

Powers  of  Superior  Court  or  Judge  thereof 
to  be  exercised  by  the  Court ;  s.  73. 

Powers  of  Master  of  Superior  Court  to  be 
exercised  by  registrar ;  s.  73. 

Interpretation  of  terms ;  s.  74. 

Expenses  of  Act;  s.  75. 


II.— IN  YOBKSHIRK* 

Drawing  memorial,  fo.  15  .  .0 
Engrossing  same  ....  0 
Paid  for  stamp  2s.  6d.  and  parchment 

2s.  6(f.  •        •        '^  ^ 

Attending  to  get  memorial  ^gned,  ann 

attesting  880M  •    ^ 

Drawing  affidavit  of  execntimir  fo*  6    0 


15 
10 


o 

Q 


»    O 


O 
Fud  stamp  .        .        .        •    0 

There  is  no  affidavit  stamp  re* 
quired  in  Middlesex. 
Attending  to  swear  affidavit    .        .    O 
Paid  oath  .        .        •    O 

WritiDg  to  registrar        •        •        *    ^ 
Carriage  •        •  '^ 


6 

4 
2 


6 
1 
& 
2 


Paid  registrar's  charges 


COSTS  OF  REGISTRATION  OF 
ASSURANCES. 

It  appears  that  much  of  the  success  of  the 
proposed  General  Register  of  Deeds  will  de- 
pend on  the  expense  to  be  necessarily  incur-  4  IJ^  lO 
red  in  obtaining  the  anticipated  benefits  of  |  2^,^,_This  would  also  apply  to  the  case  of  a 


Total 
any  plan. 


If   any  plan,  the    same   additional 
charges  as  in  Middlesex 


3 

4 

Id 

0 

» 

0 

3 

1 

13  10 

I 

1 

2 

9 

the  Act.  We  stated  at  page  96,  ante,  the 
estimate  made  by  the  Incorporated  Law  So- 
ciety of  the  average  costs  of  carrying  out 
the  provisions  of  the  Act.  In  the  letter  of 
Mr.  Bellender  Ker  to  the  Lord  Chancellor, 
€Q  this  sabject,  the  Law  Society's  Scale  of 


deed  being  sent  from  the.  country  to.  be  re- 
gistered in  Middlesex. 

No.  2. 

Estimated  Cost  of  Searches  and  Regisitation  qT 

Deeds,  ^c.  under  the  proposed  BiU. 

I*  » 


m  ' 


ComU  c/  RegutraHomof  Auwrwues. 


flOLfCtTOR'«  CHAROB8. 

I. — For  Searekes. 


Instructions  for  searches 
Attending  registrar  with  same 
Attending  for  certificate  of  search 


£  s.  d. 

0  5  0 

0  6  8 

0  3  4 


If  the  instructioDs  are  sent  up  from 
the  country  the  following  charges 
will  he  added : —  £  $.   d. 

Writing  to  agent  with  in- 
structions .        .036 

Agent  writing  with  certificate  0    3    6 

Postages  and  parcels  .        .026 


0  15    0 


0    8    6 


Paid  registrar's  fee 


13    6 
0X6 


Total  cost  of  search  .    1  10    0 

II. — For  registering  Deeds,  ifc, 
taking  duplicate  of  deed  at  %d.  per 

folio  (say  30  folios)  .  .  .10  0 
Paid  parchment  .  ,  •  .026 
Attending  to  get  duplicate  executed  0  6  8 
Instructions  to  registrar  .026 

Attending  registrar  with  deed  .  .068 
Attending  for  deed  registered  •  .068 
Registrar's  fee  •  .016 


If  the  deed  is  sent  up  from  the  coun- 
try add  the  same  charge  as  in  case 
of  searches  .        .        .        .    0 


2    6    6 


8    6 


No.  3. 


If  the  search  is  made  by 
agent  in  London  for  a  so- 
licitor in  the  country,  the 
following  charges  must  be 
added: 

Instructions  to  agent  as  to 
searches  .        • 

Writing  to  agent  therewith 

Agent  writing,  with  result  of 
searches 

Postages  and  parcels  . 


£  «.  1  £  I.  i 


The  usual  Solicitor's  Charges  for  searching  the 
Registry  in  Middlesex  ana  Yorkshire  in  an 
ordinary  case  of  Purchase  or  Mortgage  where 
the  Abstract  goes  back  for  (say)  60  years. 
It  is  very  difficult  with  any  degree  of  cer- 
tainty to  give  a  general  average  of  charges  for 
searching  the  registry.    The  scale  of  charge  is 
6s.  Sd.  an  hour  for  tl^  time  occupied,  and  the 
time  depends  upon  the  number  of  names  to  be 
searched  for,  and  the  costs  may  vary  from 
1/.  Is.  to  25/.  or  upwards.    A  title  which  only 
goes  back  for  50  years  may  be  in  such  a  state 
that  what  with  vendors,  purchasers,  trustees, 
mortgagees,  assignees,  &c.,  it  may  be  neces« 
sary  to  search  in  upwards  of  100  names.    The 
following  accounts  are  made  out  upon  the  sup- 
position that  the  title  is  derived  only  through 
five  diOSerent  parties. 

I. — IN   MIODLB8BX. 

Searching  the  registrv  in  five  differ-  £  s.  d. 
ent  names ;  engaged  four  hours  (at 
6s,  8d.  per  hour)  .16    8 

Referring  to  twenty  memorials;  en- 
gaged three  hours  .10    0 


Paid  fee,  five  searches 
Paid  fee,  five  references 


2  6  8 
0  5  0 
0     5    0 


6 
6 

6 
0 


Total 


0  14   6 
3  11    2 


II. — IN  YORK8HIRK. 

If  the  search  is  made  by  a  solicitor  in  the 
country,  the  charges  will  be  the  same  as  in 
Middlesex,  with  the  ad<MoD  of  travelling  ex- 
pensee  (if  any) 

But  the  abstract  especially  in  the  more  in- 
tricate cases  is  usually  sent  to  the  registnffi 
who  makes  the  searches  and  certifies  the  result 
and  the  ft^owing  would  be  then  the  charges 
in  an  ordinary  case  :-»  £  9,  d. 

Instructions  to  registrar  as  to  searches  0  2  6 
Writing  to  registrar  therewith,  and 

with  the  abstract  .        .036 

Paid  registrar's  charge  •  •  .220 
Postages  and  parcels       .        .        .050 

Total 2  13   0 

N.B.— The  registrar  of  the  West  Riding  of 
Yorkshire  charges  for  searching  at  the  rate 
of  2/.  2s.  per  day.  And  as  a  general  aver* 
age  it  may  be  stated  that  his  charge  for  a 
search  in  one  name  for  35  years  amounts  to 
1/.  Is. 

No.  4  comprises  the  Estimate  of  the  Incor* 
porated  Law  Society, — see  page  96,  ante. 


2  16    8 


No.  5. 

The  usual  Solicitor's  Charges  for  searching 
behalf  of  a  Purchaser  or  Mortgagee  for 
Pendens,  Judgments,  Crown  Debts,  Annui 
Insolvency,  and  Bankruptcy. 

a.  Lis  pendens  and  judgments  are  in  £  t. 
one  book;  there  is  a  five  years' 
search;  the  solicitor's  charge  is, 
for  each  name  .  .    0  13 

The  fee  paid  for  search  is         ,01 


0  14 


b.  Crown  debts  are  in  one  book  from 
the  commencement  of  the  registry 
in  1839 ;  the  solicitor's  charge  is, 
for  each  name     ....    0 
llie-fee  paid  for  search  is         •    0 


0    7    i 


c.  Annuities  (unless  search  occupies 
more  than  one  hour),  the  solicitor's 

charge  is 0 

The  fee  paid  for  search  is         .    0 


6    8 
1    0 


0    7    8 


If  the  time  occupies  more  than  oait 


1?3 


hour,  the  solicitQi'B  chanre  is  £   «.  df. 
13#.  4d. 
4.  Vesting^  orden  in  insolvency*  the 
solicitor's  chsrge  is     •        .        •    0  13    4 
The  foe  paid  for  seszch  is        .010 


0«  ^le  like  in  hankmptcy 
Fee  for  search         • 


0  14     4 

0  13     4 
0     10 


0  14     4 


MIDDLBSSX  UOISTKY. 

{d,,B.,<md  a,Ptq,ersJ^irm8hedbfMr.Areher.) 

A. 

SoHeUor'gtuual  Charges  for  registering  a  Pur- 

«Aase*  Mortgage,  or  other  Deed. 

For  a  Memorial  ofsfo.,  toithoui  apkm. 

r.        .  £    9.    d. 

Urawing  a  memorial,  fo.  8  .  .080 
Engrossing      ,  .  ..054 

Stamp  .  .  ..026 

Parchment  ..016 

Attending  signing  and  attesting  .068 
Attending  to  swear  to  memoriu,  and 

leave  deed  for  registration  .  .068 
Attending  subseqaently  for  the  deed 

when  registered       •  .        :    0    6    8 

Paid  registering  .  .080 


1/witk  Plan  and  EwpedUion. 

Attending  sonreyor,  instracting  him 
to  insert  plan  m  memorial^  and  to 
make  copy  on  paper  for  the  regis- 

..^  •  ... 

Psid  his  charge 
N.  B.^If ^3ie  plan  is  very  trifling 
the  sohcitor  usually  prepares  the 
plans  himself,  and  tne  charge  may 
be  from  5i.  to  10#.  6d, 
d  the  registrar  extra  for  plan 
d  the  registrar  extra,  if  the  deed  is 
o  be  registered  and  certified  with 
spedition  .        •        •        • 


2     5    4 


6 
1 


IffwUha  Plan,  and  with  BMpeHtkm. 

Utadiog  surveyor*  instructing  him 
to  jnpare  plans  •       • 


0    10 


0     2     6 


Total 3  16    6 

T  a  Memorial  o/BOfo.,  without  aPlan. 
rtwing  memorial,  fo.  50       .        .    2  10    0 
n«ro«8ing  .       .    1  13    4 

»ip 0    2    6 

tfchment  •  .        ,        .080 

tending  signing  and  attesting      .068 
tending  to  swear  to  execution  of 
deed  and  memorial,  and  to  leave 
iame  fDr  registaratkm  •        •        .068 
4ttandmg  aftowards  for  deed  when 
registered  .        .        .        .068 

Pod  registering      .        ,        .        .    0  15    0 


6    8  10 


0    6    8 


£ 

s. 

d. 

1 

1 

0 

0 

1 

0 

0 

2 

6 

Paid  smryeyor's  charge   . 
Paid  registrar  extra  for  plan 
Paid  him  eq[)edition  fee 


8    0    0 

ffDeed  to  he  registered  is  sent  from 
the  eomntry,"^ 

Add,  attending  a  Master  extra  in 
Chancery  to  swear  to  the  due  exe- 
cution .  .  .068 

Endorsing  caption  on  memorial  for 
his  signature  (there  used  to  be  are- 
ffular  affidavit,  with  stamp,  but  now 
done  away  witii),  and  paid  Master's 
fiM 0    3    6 

Writing  to  agent  in  London,  with  in- 
structions •  .036^ 

Agenf  8  letter  returning  deed  regis- 
tered (his  attendance  of  3s.  4d.  is 
included  in  the  last  bill)      .        .036 

Carriage  of  parcels  to  and  fro,  acc(»ding  to 
distanoe. 

( To  he  continued.^ 

METROPOUTAN  AND  PROVINCIAL 
LAW  ASSOCIATION. 

ANNUAL   RBPORT. 

IConcludedfromp,  156,  ante,'] 
"Chattcery  Examiners, — ^A  report  reached 
the  Committee  iu  the  course  of  last  autumn^ 
that  a  regulation  was  contemplated  to  make 
sohdtors  ineligible  to  perform  the  duties  of 
Examiners  in  Chancery;  and,  in  fact,  when 
the  Government  Bill  "for  the  Further  Regu- 
lation  of  the  Office  of  Examiner  of  the  Court 
of  Chancery  "  made  iti  appearance,  it  proved 
to  contain  ihe  now  stereotyped  provision  with 
regard  to  all  posts  of  honour  or  emolument^ 
restricting  their  enjoyment  hereafter  to  '*  Bar- 
risters of  seven  jears*  standing." 

'*  This  provision  does  not,  of  course,  inter- 
fere with  the  discretion  of  the  Judges  to  ap« 
point  solicitors  to  be  Examiners  in  any  parti- 
cular case  in  the  country ;  but  the  Committee 
felt  it  thdr  duty  not  to  allow  it  to  pass  without 
making,  at  any  rate,  a  strong  protest,  and  op* 
posing  it  as  far  as  was  in  theu:  power.  In  this 
case  ue  office,  which  is  now  being  closed  to 
solicitors,  is  one  to  which  they  have  always 
hitherto  been  eligible,  and  with  the  duties  of 
which  a  sohcitor,  in  large  Chancery  practice^ 
must  be  thoroughly  and  peculiarly  conversantt 
The  Committee  accordingly  presented  a  pe« 
tition  against  the  clause,  representing  these 
facts,  and  also  contending  that  it  is  extremely 
important,  with  a  view  to  the  interests  of  the 
Puolic,  that  no  legislative  measures  should  be 
adopted  having  a  tendency  to  degrade  the  Pro- 
fession of  Attorney  and  Sohcitor,  or  to  prevent 
high-minded  and  well-educated  men  from  find* 
ing  in  its  ranks  a  satisfactory  and  honourable 
career,  and  that,  therefore,  it  is  a  matter  of 
public  pohcy  that  soUcitors  should  be  eligible 
tor  all  posts  of  honour  and  emolwnent,  this 
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dotiet  of  which  they  are  competent  to  perform 
without  public  detriment.  The  Committee 
also  Bubmitted  that  all  the  recent  extensive 
alterations  ^n  the  Law  and  Practice  of  the 
Courts  of  Justice  have  pressed  heavily  upon 
attomejTS  and  solicitors  by  greatly  redociufir 
their  professional  profits,  and  that  they,  there- 
fore, feel  it  to  be  a  peculiar  hardship  that  the 
small  number  of  honourable  appointments 
which  are  at  present  open  to  them  should  be 
atill  further  reduced.  • 

"Ongoinff  into  Committee  on  this  Bill  in 
the  House  of  Lords,  the  Lord  Chancellor,  who 
had  already  kindly  presented  the  petition  of 
the  Committee,  stated,  *  That  the  aubjeot  had 
been  very  carefully  considered  in  another 
place,  and  that  it  would  have  been  impossible 
to  make  any  other  regulation  unless  Parlia- 
ment had  adopted  a  principle  different  to. that 
which  had  been  acted  upon  in  all  analogous 
cases.  The  duties  of  the  Bxamtners  were  now 
so  extensive  that  it  would  be  impossible  to 
obtain  fit  persons  to  discharge  them  from  any 
other  class  than  that  of  barristers,  and  the  so- 
licitors were  mistaken  if  they  supposed  that 
any  slur  was  intended  to  be  cast  upon  them.' 

"The  Committee  gcatefuUy  adcnowlodge  the 
courteous  reception  of  their  petition  by  the 
Lord  Chancellor,  wad  they  always  believed 
that  the  object  of  th»  daoae  was.  to  secure  the 
enjoyment  of  the  office  to  members  of  the  Bar, 
and  not  the  unworthv  and  motiveless  one  of 
casting  a  slur  upon  ttieir  own  branch  of  the 
Profession.  But  beyond  this  they  cannot 
profess  to  be  satisfied  with  the  explanation  of 
hia  lordship.  In  point  of  fact,  the  clause  does 
cast  a  slur  upon  them,  and  the  extensive  nature 
of  the  duties  of  the  office  is,  they  Tenture  to 
contend,  the  very  worst  reason  for  confining 
the  appointment  to-  members  of  the  Bar,  who, 
whatever  may  be  the  amount  of  their  learning 
in  their  own  particular  and  restricted  branch 
of  the  Law,  cannot  certunly,  be  possesaed  of 
80  extensive  an  experience  as  a  solicitor. 

"  The  Times  newspaper  has  recently  been 
enlarging,  in  no  friendly  spirit,  on  the  power 
possessed  by  attorneys  over  their  clients  in  the 
House  of  Oommons*.  The  history,  however, 
of  the  legislation  of  the  last  hw  years,  in 
favour  of  *  the  banister  of  seven  years'  stand- 
ing,' is  conclusive  evidence  that,  at  any  rate, 
so  far  as  rej^ards  the  patronage  connected  ^ith 
their  own  Professidn,  tbey  have  uniformly  to 

S'eld  before  the  power  exoted  by  the  Jnnior 
ar;  repiresented  ixi  Parliament  by  n  large 
number  of  their  owh  body;  and  deprived,  by 
no  change  of  Croviemment  of  the  enormous  ad* 
vantage  of  having  for  their  leaders  in  ^e 
House  of  Commons  the  Law  Officers  of  the 
Crown,  and  for  their  supporters  in  the  House 
of  Lords  the  whole  of  the  Law  Lords. 

*'  Oath  in  Chancery  Bai.-^The  members  will 
recollect  that  the  Committee  have  from  time 
to  time  urged  upon  both  the  Lord  Chancellor 
and  Parliament  the  justice  and  expedienqr  of 
extending  to  solicitors  residing  within  10  nules 
of  Lincoln's  Inn  Hall  the  privilege  of  adminis- 
taring  Oaths  in  Chancery^  which  has  hitherto  j 


been.'granted  exdnsiwlyto sc^icitOn rending 
beyond  that  distance.  The  Committee  were, 
therefore,  gUuL  to  see  it  snnbuneed  at  the  be- 
ginning of  .this  .Session,  by  ^e  late  U>rd 
Chancellor,  that  he  intended  to  introdoce  a  billi 
containing  the  desired  provision.  When  the 
Bill  appeared,  however,  the  Committee  were 
sorry  to  find  that  it  proposed  to  confer  tbe 
boon  in  a  very  inconvenient  form,  and  to  ac- 
company it  by  what  appeared  to  them  to  be  a 
slur  upon  the  Profession.  While  every  real 
distinction  betwsen  solidtors  within  and  soli- 
citors without  the  ten  miles'  circle  was  pro- 
posed to  be  aboHshed,  tlie  nominal  disUncuoii 
was  to  remain.  From  this  it  would  ioUQw  that 
if  the  authority  to  administer  the  otfbh  w«ite  to 
depend  eilber  i\pon  the  residence  of  Uuisolici- 
tor  or  the  act  of  administration  being  withia 
or  without  the  ten  miles'  cirde,  it-  would  be 
iroposaiblsb  either  from  tbo^aapect  of  the  decur 
roent  itself,  or  othtnvise,  to  determine  wb«tber 
the  oath  had  been  admipktered  by  a  duly- 
authorised  persouj  where  the  resideoG«>  or  tbe 
adrainisuration,  were  in  any  place  partly  witbia 
and  partly  without  the  ten  miles'  oircle.  Tbe 
Committee  also  perceived  with  regret  that  it 
was  proposed  to  style  the  pavties  so  empower- 
ed to  administer  oaths  by  the  novel  ttide  ef 
'  Agents  to  Administer  Oaths  in  Chancecy,' 
instead  of  the  loog-ostablished  titi«  of  '  Com- 
missioner,' which  would  be  in  aecordnoee  with* 
the  style  given  to  the  eorresponding  ofSoers  in 
the  Superior  Common  Law  Courtsi,  and  more 
accurately  descriptive  of  their  actual  poeitioo, 
and  would  be  al^o  in  conformity  with  the  Act  j 
passed  in  1 843, '  for  extending  to  Scotland  sad* 
Irdand  the  power  of  the  Lord  High  Chaocellfir 
to  grant  ComuHssione  to  enable  jpersonv  to 
Ukeand  receivo  affidavits.'  The  CommiUee, 
accordingly,  pointed  out  thes^  JaApsHTeCtiear 
both  in  a  petition,  and  also  ia.private-ooiniuh 
nications  with  influential  members  of  the  l^a* 
lature ;  and  they  are  happy  to  report  flbat  eadi 
of  their  suggested  aUerctions  has  been  adopted 
by  the  House  of  Oonunons^  and  ore  now  uader 
consideration  in  the -Lotds<  ^^ 

"  Regi9trati<m.-^A;fUt%  respite  olTone  year>  a 
Regiistration  Bill-  haa-agaiti  mads -its  a^pe^ 
ance  in  each  House  of  Parliament  Thatio 
the  House  of  Iiords  isi  with  the  eaception^ 
one  or  two.clauses,  a-copyof  the  Bill  |»reBentsd' 
by  Lord  Campbell -»ths  histoirv  o£<  which  ira» 
given  by  the  Gommvttee  \n  Circular  No^  1* 
The  Bill  has  been  referred,  to  a  Sdect  Com^ 
mittse,  and  on  the-mottoft  ibr  that  purfosean 
extremely  important.  4ehiile  tooh  pkce,  in 
which  Lord  St.  LeonssdSi  on  preaenting  a  {A* 
tition  of  this  Commilteet  against  tho  BtUi  soade 
such  a  masterly  exposure  of  the.  ii^orious 
effects  likaly  to  ariae  from  its  .^naosaent^-ibftt 
although  the  motion  was  carried  withoifA  a  di- 
vision, it  seems  hardly  likely  that.tba  Bill  will 
really  become  the  law  of  the  land.  When  it 
comes  from  the  Select  Committee,  this  Com- 
mittee will  feel  it  theur  duty  to  make  exertions  in 
opposition  to  it  similar  to  those  which  they  con- 
tributed to  the  successful  opposition  of  1851* 
For  althoivh  it  ia  their  conviction  that  m 
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proTifioos«f  the  BUI  would  eontidenbly  in- 
crene  the  profit  upon  every  conveyancing 
tcaonction  which  would  take  place  eubMouent 
to  its  enactment,  yet  they  believe  that  in  no 
way  would  it  be  of  the  shghtest  service  to  the 
ownere  of  land,  and  that  it  would  so  increase 
the  expense  of  all  small  transactions  as  very 
seriottsly  to  diminish  the  present  amount  of 
deslings  with  small  properties. 

"  In  the  House  of  Commons,  Mr.  Drum- 
mond  has  also  re-introduced  his  Bill  of  1850, 
bat  as  the  Government  are  not  likely  to  sup« 
port  any  Bill  on  this  subject  unless  it  is  their 
own,  it  is  not  probable  that  that  Bill  will  be 
proceeded  with. 

"  SctlenoBtioaL-i^  vefbrm  of  the  Ecclesi- 
astical  Courts  is  now  evidently  at  hand.  With 
the  recolteetidn  of  the  extrermely  valuable  R*- 

r;  upotf  Bqulty  Reform  which  was  prepared 
the  Equity  Commhiee  appointed  by  the 
Council  of  the  Incorporated  Society  on  the 
8«?ffesHott<oftbis  Committee,  and  which  was 
noUced  in  last  year's  Report,  the  Committee 
IB  January  last  suggested  to  the  Coundl  of 
the  Incorpomted  Society  to  Appoint  a  similar 
Committe  upon  the  subject  of  the  EcclesiastU 
cal  Courts^  The  Council  have  taken  the  sub- 
ject intD  consideration,  and  have  appointed  a 
Coomitleof  their  own  bddy  "to  inquire  into 
the  joriadicti^^ti  at  present  esereised  by  the  Bc- 
clflsiastkal  Courts,  and  also  into  the  general 
^v  and  Pracfke  relating  to  the  Succcssbn  of 
mper^;bQtfa  real  and  pereonal,  and  to  ton- 
wder  whether  ^ny  and  what  stems  oiight  to  be 
tSlken  dthsr  With  regard  to  thh  Royal  Com- 
niiitieii  now  sitting  on  the  subject,  or  to  any 
Dill  that  maly  be  introduced  into*  Pwliament.*  ^' 
'"The  Committee  have  for  themselves  pre- 
I^red  a  petition,  in  which  they  contend  that 
them  ishoocher  bmneh  of  pknaprudeace  that 
Metwttt'so^frtqoently,  olr  so  fhlly  considered, 
orthai  is  id  ripe  for  immediatii  Legislative  ac- 
tion, as  tilafr -which  is  at  present  achafmistered 
"J  the  Eoelehiattical  Courts.  Th€f  support 
wii  view  by  n  sketch  of  the  diffWent  steps  that 
we  been  adopted  by  Go^erttment,  or  by  in- 
«p«ident?  Members'  of  Perimment,  from  the 
Aoyal  Commisinfon  of  188^  t»  the  Royti  Com^ 
mitgwn  of  I85fl:  They  nahltani  that  thU  last 
^mmlesiott  was  smirely  unnetiessary,  inas- 
nmeh  as  there  is  such  a  remarkable  agreement 
jy  the  veoommeodatietas  of  all  the  protWus 
U»nmissions  and  Select  Con^mitlees  as  to 
we  no  rational  doubt  as  to  the  right  mode 
«  desHng  with  the  subject  j  the  owhr  drfficuUy 
Dting  how  satisfactorily  to  dispose  of  vested  in- 
tereits  in  eristinjff  acknowledged  abuses.  They 
toow  from  tables  contained  in  the  Appendix  to 
^  Report  of  the  Bcclesiastical  Commissioners, 
"at,  inth  the  exception  of  less  thab  two  causes 
Pfr  Jadge  per  annnm,  the  entire  business  of  the 
J;Ourts  consists  of  mere  matters  of  registry, 
^oey  point  out  that  the  evils  affecting  the  pre- 
^  practice  of  probates  are  chiefly  as  fol- 
JOe«:— 

.  "  fv«t»— The  great  difficulty  of  ascertaining 
^  vhat  Goort  Oie  probate  oiurht  to  be  taken 
00^  m  ooDaaqncDoe  of  the  cbctriae  of  6om 


noiabiHa.  a  difficulty  which  has  very  greatly 
increased  in  consequence  of  the  enormous 
amount  of  personal  proj>erty  at  present  in- 
vested in  the  shares  ot  railway  and  canal  com- 
panies, and  other  corporations,  whose  property 
extends  into  several  different  dioceses. 

"  Secondly, — ^I'hat  the  probate  when  granted 
does  not  extend  to  real  estate,  so  that  the  same 
will  may  be  contested  in  two  different  Courts, 
acting  upon  entirely  different,  and,  in  many 
respects,  opposing  systems  of  jurisprudence,, 
ana  may  actually  be  declared  good  in  the  one. 
and  baa  in  the  other.  And  these  Courts  have 
not  even  a  common  court  of  highest  appeal ;. 
appeals  from  the  Court  of  Chancery,  which 
deals  with  real  esta^,  going  to  the  House  of 
Lords,  while  appeals  from  the  ficclesiastical 
Courts  go  to  tin  Judicial  Committee  of  the 
Privy  Council. 

*'  Thirdly, —  The  vast  variety  of  registers- 
rendering  it  frequently  a  matter  of  extreme 
difficulty,  and  proportionate  expense,  to  ascer* 
tain  where  the  will  of  a  deceased  person  is  to 
be  found. 

*'  Fourthly^— That  the  isctual  position  of  the 
diocesan  registries  happens  to  be  remarkably 
inconvenient,  ao  that,  for  the  whole  nation, 
with  very  few  exceptions,  these  local  registries 
are  actually  very  much  less  accessible  than  a 
single  metropolitan  one  would  be. 

"  Fifthly,— That  these  CourU  now  atand 
alone  in  sttU  mainlainiog  the  monopoly  of  a. 
very  hmited  class  of  practitioners'^--^,  pcaetice 
which  has  Idng  been  universally  condemned, 
as  utterly  opposed  to  the  intereets  of  all  suitors^ 
and  to  the  whole  spirit  ef-  modern  legislationy 
and  which  has,  accordingly,  been  abolished  in 
the  case  of  every  one  c£  the  numerous  other 
Courts  in  which  it  osed  to  prevail. 

''The  Committee  then  contend  that  the 
needed  reform,  to  be  efficient,  must  be  based 
upon  the  loUowing  principles ; — 

*'  Firsty-— There  moat  be  ons.univefaal  jaris* 
diction. 

"  Second,— The  probate  most  be  of  the  en- 
tire will,  and  triable  only  in  one  Court. 

"  Thirdly,r-The  administration  of  the  assets 
must  belong  to  the  same  juiisdiction  which 
grants  the  probate. 

**  Fourthlyi-**The  whole  of  this  jurisdictioa 
ought  to  be  attached  to  the  Court  pf  Chancery.. 
**  it  is  unneceasary,  in  addressiiig  profes- 
sional men,  to  expose  the  fallacy  of  the  argu- 
ment that  the  Ecclesiastical  Courts  are  neces- 
sary fbr  the  preservation  of  a  class  of  profes- 
sional men  acqoainted  with  the  civil  law— & 
kaowledfpe  of  which  might,  in  case  of  war,  be« 
come  «f  great  importance.  The  Committee 
have  ventured  to  assert  that  even  in  a  case  in* 
volvingf  thiU  law,  in  proportion  to  the  import* 
ance  of  the  question  Would  be  the  repugnance 
of  both  suitors  and  solicitors  to  be  deprived  of 
the  possibility  of  securing  the  services  of  the 
leading  advocates  in  the  Courts  at  West* 
minster.    • 

"  Upon  Uiis  head  it  may  be  sufficient  to  add, 
what  raally  does  not  admit  of  a  doubt,  that  an 
effective  refonn  of  these  Courts,  including  the 
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abolition  of  tlie  monopoly  at  present  enjojed 
by  both  doctors  and  proctors^  would  be  pro- 
dactive  of  such  an  amount  of  saving  to  the 
public  as  would  afford  ample  means  for  even 
extravagant  compensation  to  all  those  whose 
life  interest  would  be  thereby  prejudiced ;  and 
that  a  really  efficient  system  would,  by  such 
means,  be  even  cheaply  purchased. 

''  The  Report  of  the  Commissioners  on  the 
Law  of  Divorce,  which  has  just  been  presented, 
and  which  recommends  the  formation  of  a  new 
tribunal,  to  have  jurisdiction  in  all  matrimo- 
nial cases,  increases  the  prospect  of  a  speedy 
abolition  of  the  Ecclesiastical  Courts,  although, 
probably,  that  step  will  not  be  actually  taken 
mitil  Government  has  recdved  the  Rqwrt  of 
the  Sitting  Commission. 

In  the  present  Session  54  Law  BUis  have 
been  introduced  into  Parliament ;  22  in  the 
House  of  Lords,  and  32  in  the  House  of  Com- 
mons ;  and  their  nature,  as  will  be  seen  from 
this  Report,  is  such  as  to  give  full  employment 
to  the  (jommittee. 

Having  thus  laid  before  our  readers  the  able 
remarks  of  the  managing  Committee  of  this 
Association,  relating  to  measures  before  Par- 
liament, we  proceed  now  to  the  other  parts  of 
the  Report,  whidi  are  as  follow  :-^ 

"  Malpractke.-^The  Committee  have,  as  in 
former  years,  had  their  attention  called,  from 
time  to  time,  to  cases  of  malpractice,  and  the 
funds  of  the  Society  have  not  enabled  them  to 
depart  from  their  established  practice,  of  deal- 
ing judicially  only  with  the  question  of  mem- 
bership in  this  Association,  and  handing  ov«r 
to  the  Incorporated  Society  those  cases  which 
appeared  to  call  for  investigation  in  the  Courts. 
In  one  case,  in  which  the  Boaid  of  Inland 
Revenue  had  stated  their  readiness  to  under- 
take a  prosecution,  if  furnished  with  the  ne« 
cessary  evidence,  the  Committee  offered  to  take 
upon  themselves  the  unpleasant  duty  of  getting 
up  the  case,  if  they  were  indemnified  by  the 
local  attorneys.  This  offer,  however,  was  not 
accepted.  The  Committee  trust  that  one  re- 
sult of  obtaining  the  repeal  of  the  annual  cer- 
tificate duty,  will  be  the  formation  of  a  fund 
which  will  enable  the  registrar  of  attorneys  to 
undertake  the  entire  responsibility  of  preserv- 
ing the  purity  of  the  roll,  both  from  internal 
m^ractice  and  from  external  encroaclunent. 

The  Committee  deeply  regret  that  they  have 
felt  it  theu:  duty  to  exercise  the  power  con- 
ferred upon  them  by  the  sixth  law  of  the  As- 
sociation, by  the  expulsion  of  a  member,  who 
had  been  convicted  of  an  attempt  to  obtain 
money  under  false  pretences,  for  which  he  is 
now  undergoing  a  year's  imprisonment. 

Legal  Education.-^At  the  present  time,  when 
the  whole  course  of  legislation  has  tended,  for 
some  time,  to  degrade  and  impoverish  the 
Profession,  by  greatly  restricting  the  eligibility 
of  attorneys  and  solicitors  to  honourable  Go- 
vernment appointments,  l^  reducing  the 
amount  of  ihe  fees  they  are  permitted  to 
charge,  and  permittiag,  if  not  by  encouraging. 


the  Bar  on  the  one  hand,  and  tiie  gsMitl 
public  on  the  other,  to  encroach  upon  thoM 
functions,  for  the  exclusive  permission  to  per- 
form which  the  Profession  is  hearily  taied, 
and  is  encompassed  by  stringent  judical  regu- 
lations as  to  conduct  and  charges,  the  Com« 
mittee  have  felt  it  to  be  their  duty,  while  duy 
neglected  no  opportunity  of  protesting  againit 
and  resisting  each  successive  encroachmoit,  St 
the  same  time  to  endeavour,  if  possible,  to  rea- 
der more  effective  those  regulations  which  are  . 
calculated  really  to  raise  the  position  of  the  | 
general  legal  practitioner.  For  this  pmpoie 
they  have  circulated  amongst  aU  the  m*  i 
vincial  Law  Societies  the  following  '  Snggee-  i 
tions  for  Improving  the  Educational  Test  of  I 
Attorneys  and  Solicitors. ;'— >  • 

"  '  First,-— That  no  one  should  be  allowed 
to  enter  into  articles  of  derkship,  without  pie* 
viously  obtaining  a  certificate  of  at  least  an 
elementary  knowledge  of  English,  French, 
Latin,  history,  geo^phy,  and  mathematici, 
including  bookluepmg,  or  of  some  of  thoia 
subjects. 

"'(N.B.  These  cevtificates  might,  in  the 
country,  be  obtained  from  parties  authorised 
by  the  Judges;  e.  g>,  collagp  iNrofes8on» 
schoolnaasters,  clergymen,  and  the  Govern- 
ment inspectors  of  schools.) 

"  '  Secondl V,— That  previous  to  admisuon  a 
separate  certineate  of  proficiency  in  four  of  the 
five  branches  of  law  be  required. 

" '  Thirdly,  that  such  certificate  be  tried  for, 
either  together  or  separately,  from  time  to  time, 
during  the  period  of  apprenticeship,  aeoordiBg 
to  the  convenience  of  the  articled  clerk. 

" '  Fourth,  that  at  every  examination  the  can- 
didates who  pass  be  arranged  in  two  dasaee : 
the  first  to  consist  of  those  who  pass  well;  tiis 
second  of  these  who  hardy  pass.' 

**  Theae  suggestions  were  circulated,  not  ai 
expressing  the  definita  opinicm  of  the  Commit- 
tee, but  as  presenting  for  consideration  some 
of  the  most  important  aspects  of  the  subject 
The  comunications  up  to  the  present  time  re* 
ceived  by  the  Comniittee,  show  the  following 
results :— By  the  societies  at  Manchester,  Leedfl» 
York,  Bristol,  and  in  Kent,  the  suggestions 
are  approved  as  they  stand.  Bv  the  societjrat 
Plymouth  it  is  suggested  that  the  examination 
mentioned  in  the  first  suggestion  should  be 
postponed  until  anv  time  after  the  signing  of 
the  artides,  but  before  admission. 

"  By  the  sodety  at  Hull,  it  is  proposed  that» 
instead  of  rwjuiring  certificates  of  qualification, 
before  or  during  articles,  'the  exammers  shodd 
be  empowered  to  grant  certificates  of  honour 
in  dassical  and  general  educational  attainments, 
as  well  as  certificates  of  legal  fitness  for  admis* 
don — ^that  such  certificates  of  honour  should 
be  attainable  only  by  candidates  who  have 
passed  the  legd  examination^so  that  the  com* 
petition  for  certificates  of  honour  should  be 
optiomd  with  candidates,  each  candidate  being 
required  to  state  in  writing  to  the  examiners,  a 
week  before  the  enunination,  whether  he  wishes 
to  compete  for  a  certificate  of  howmr,  or  is 
merdy  dedraos  of  obtaining  the  oidiMvy  csTf 
tificate  of  legd  qualification? 
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"Bj  the  Liverpool  Sodety  the  followinf?  re- 
solution  WIS  passed  at  a  Special  General  MeeU 
iog,  called  to  consider  the  subject :  'That  this 
society  is  of  opinion  that  it  would  greatly  tend 
to  elevate  the  character  of  the  Profession  of  at- 
torney and  solicitor^  increase  its  respectability, 
and  enhance  its  value  to  the  public,  if  a  general 
proficiency  in  certain  branches  of  learning  were 
made  the  test  of  qualification  to  become  an 
articled  derk. 

"'That  this  Society  is  of  opinion  that  no 
one  should  be  allowed  to  enter  into  articles  of 
derkship  without  having  previously  undergone 
an  oramination,  by  some  constituted  authority, 
distinct  from  the  persons  by  whom  he  has 
been  educated,  and  having  obtained  a  certifi- 
cate of  his  being  generally  w^-informed  in  the 
Mowing  branches  of  learning,  as  Ae  criterion 
of  his  havmg  had  the  elements  of  a  liberal  edu- 
cation :— English  Grammar,  English  Gompo- 
ation,  History  of  England,  Whately's  Ele- 
ments of  Logic,  Arithmetic  up  to  Fhictions  and 
I>ecimal8,  Bo<^ckeeping,  the  first  two  Books  of 
Endid,  Geopaphy,  Latin  Grammar,  Cassar^s 
Commentaries,  the  iEneid  of  Virgil,  Cicero  de 
Officiis,  Greek  Grammar,  the  Cvrop»dia  of 
Xenophon,  first  two  Books  of  the  Ifiad,  French 
Grammar,  Telemaque  and  Racine,  and  that  the 
certificate  from  such  examiner  be  annexed  to 
the  articles,  and  be  enrolled  widi  them. 

" '  That  this  Society  is  furiher  of  opinion 
that  it  is  desirable  that  no  young  man  should 
be  albwed  to  be  articled  until  he  has  complet- 
ed his  strtsentfa  year. 

'"lliatif  the  above  suggestions  be  carried 
oat,  it  would  be  inexpedient  to  divide  the  can- 
didates into  classes. 

^ 'That,  inasmuch  as  there  are  various  edo- 
catioDB]  institutions  of  eminenos  throuffhout 
England  and  Wales,  it  be  reooamiended  that 
the  principal  masters  or  tutors  of  such  iasti- 
totions  be  appointed  the  Examiners/ 

''This  result  has  been  commnnicated  to  the 
Connci]  of  the  Incorporated  Society,  and  by 
them  referred  to  their  Librarv  and  Lecture 
Committee  for  consideratioB.  It  is  gratifying 
to  observe  how  uniform  throughout  the  Pro- 
fession appears  to  be  the  desire  to  adopt  such 
measures  as  may  prove  a  real  protection  to  the 
pQbhc  against  an  inferior  ckss  of  lawyers; 
and  the  Committee  trust,  that  the  response 
which  their  suggestions  have  met  throughout 
the  country,  will  encourage  the  Council  to 
adopt  such  measures  as  may,  after  mature  de- 
liberation, appear  best  calculated  to  efifect  the 
common  object.  The  Connnittee  are  glad  to 
Me,  from  a  special  report  recently  issued  by 
the  Council,  that  one  step  in  this  direction  has 
heen  already  taken,  by  the  adoption  of  a  regu- 
lation, that  in  future  all  candidates  for  admis- 
lionaball  be  required  to  show  a  competent 
Joiowledge  of  Conveyancing,  as  well  as  of 
Common  Law  and  Equity. 

"Rmewai  of  eer/«>Seafe!f.— The  Committee 
sregladto  see  that  the  r^^nlation  reqmring 
^  days'  notice  of  any  application  by  an  attor^ 
^  to  renew  his  certificate  under  Judge's 
N^i  to  be  given  to  the  Registrar  of  Attor- 


neySy  has  been  included  in  the  new  Common 
Law  Rules.  The  members  will  recollect  that 
this  regulation  was  originslly  api^ed  for  by 
the  Council  of  the  Incorporated  Society,  in 
1851,  on  the  suggestion  of  this  Committee. 

'*  Testimonial  to  Master  Farrar. — ^iUthough 
not  strictly  an  Association  object,  the  Commit- 
tee have  no  doubt  that  their  subscribers  will  be 
gratified  to  learn  that  the  very  satisfactory  and 
honourable  testimonial  which  was  recently  pre- 
sented to  Master  Farrar,  on  his  retirement 
from  ofliee,  originated  in  this  Committee,  and 
that  in  obtaining  signatures  they  had  the  readv 
assistance  of  the  Council  of  the  Incorporated 
Society.*' 
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Thb  Twenty-First  Anniversary  Festival  of 
this  Society  took  place  at  the  Freenusons' 
Tavern,  on  Tuesday,  14th  June.  About  300 
gentlemen  sat  down  to  dinner.  The  Honour- 
able Mr.  Justice  Coleridge  presided  on  the 
occasion,  and  was  supported  by  The  Rif^ht 
Honourable  The  Tice-Chancellor  Sir  William 
Page  Wood,  The  Right  Honourable  Sir  John 
Patteson,  The  Queen's  Advocate  (Sir  J.  D. 
Harding).  There  were  many  members  of  the 
Bar  present.  We  observed,  amongst  others, 
Mr.  Campbell  (the  Chief  Registrar  in  Bank- 
ruptcy), Mr.  Bilton,  Mr.  Coleridge,  Mr.  For- 
syth, Mr.  H.  Horn,  Mr.  Macqueen,  Mr.' 
Palmer,  Mr.  W.  Rogers,  Mr.  J.  Russell,  Q.  C, 
Mr.  Skinner,  Mr.  Steere,  Mr.  Warren,  Q.  C, 
Mr.  W.  H.  Watson,  Q.C.,  Mr.  Registrar 
Whitehead,  and  Mr.  Willcock,  Q.  C. 

There  was  also  a  numerous  body  of  Solici- 
tors and  Proctors.  We  noticed  amongst  them 
Mr.  Aldridge,  Mr.  Bennett,  Mr.  Boys,  Mr. 
Cholmeley,  Mr.  W.  8.  Cookson,  Mr.  E.  Coul- 
shard,  Mr.  Dmmmond  (of  Croydon),  Mr. 
Duncan,  Mr.  Espin,  Mr.  G.  C.  Fletcher,  Mr. 
Foord,  Mr.  Harris,  Mr.  Holmes,  Mr.  Ibbot- 
son,  jun.,  Mr.  Jennings,  Mr.  Jones,  Mr.  Lee, 
Mr.  Lewis,  Mr.  Matthews,  Mr.  Maugham  (Se- 
cretary of  Incorporated  Law  Society),  Mr. 
Miller,  Mr.  Mills,  Mr.  N.  C.  MUne,  Mr. 
Parson,  Mr.  Pritchard,  Mr.  Secondary  Potter, 
Mr.  Purvis,  Mr.  Rose,  Mr.  G.  F.  Smith,  Mr. 
Scurlock,  Mr.  Smale,  Mr.  Toker,  Mr.  Turner, 
Mr.  Vallance,  and  Mr.  Williams. 

The  Chmrman  in  rising  to  propose  the  health 
of  her  Majesty  the  Queen,  said— The  first  toast 
of  this  evening  is  the  toast  of  course  of  every 
English  asseim>ly ;  but  unlike  things  of  course 
in  general,  it  is  one  which  Englishmen  receive, 
upon  every  occasion,  with  fresh  and  increasintf 
en^usiasm — I  should  be  quite  ashamed  of 
myself,  and  of  you,  if  I  thought  it  necessary  to 
say  a  single  word  in  advancement  of  it.  I 
propose  to  give  you  the  health  of  her  Majesty 
the  Queen,  God  bless  her. 

The  toast  was  then  drunk  and  reponded 
to  with  the  most  enthusiastic  loyalty. 

The  Ckaxrman  rose  to  propose  the  next 
toast,  he  said— Gentlemen,  you  must  be  pre- 
pared for  the  toast  I  am  now  about  to  pro^sd 
to  you,  the  second  on  the  list  for  this  evening. 
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the  health  of  his  Royal  Hi|chne6i  Prince  Alhert, 
Albert^  Prince  of  Wales,  and  the  rest  of  the 
Rofal  Family.  In  the  toast  which  I  had  first 
the  honour  to  give  you,  1  thought  it  due  to  you 
and  to  her  Majesty  to  abstaia  from  any  com- 
ment whatever,  for  if  I  had  allowed  myself  to  say 
a  word  it  would  have  been  on  that  which  is 
perhaps  appropriate  to  the  toast  I  am  now  to 

Sropose — the  excellent  example  which  her 
lajesty  and  her  Royal  Consort  set  to  their 
subjects  in  all  the  domestic  relations  of  life — 
gentlemen,  these  I  assure  you  are  not  in  my 
opinion  words  of  course.  No  one  can  say  how 
much  of  good  or  how  much  of  evil  will  result 
to  a  country  from  the  moral  example  afforded 
by  those  who  are  at  the  head  of  it.  It  is  a  bless- 
ing which  we  ought  to  acknowledge  with  great 
thankfulness  that,  all  politics  apart,  with  which 
of  course  from  this  place  and  from  this  chair 
I  shall  have  nothing  to  do — all  can  say  and  all 
can  feel,  that  if  they  want  the  example  of  a 
father,  if  they  want  the  example  of  a  mother, 
or  if  they  want  the  example  of  children,  they 
mav  go  to  the  highest  house  in  the  kingdom, 
and  they  will  find  no  better.  Gentlemen,  I  shall 
mix  no  other  topic  with  the  one  I  have  sug- 
gested to  you,  and  I  propose,  therefore,  that 
we  should  drink  with  all  the  honours  the  toast 
I  have  proposed— "The  Health  of  his  Royal 
Highness  Prince  Albert,  Albert,  Prince  of 
Waka,  and  the  rest  of  the  Royal  Family,"— and 
may  the  children  grow  up  as  their  parents 
would  wish  them. 

The  Secretary  (Mr.  Rogers)  then  Mad  the 
Annual  Report.' 

The  Chairman  said  :^<jentlemen,— If  I  de- 
tain you  a  little  longer  before  I  propose  to  you 
the  toast  with  which  I  shall  conclude  what  I 
am  about  to  say,  I  trust  you  will  bearwilh  me. 
This  is  to  us  in  a  more  especial  manner  the 
toast  of  the  evening.  We  are  to  drink  pre- 
sently prosperity  to  the  Society  the  anniversary 
of  whose  creation  and  institution  we  are  met 
this  daj  to  celebrate,  and  it  is  to  me  a  very 
gratifying  thing,  personally  to  remember  that 
I  have  bcNen  allowed  to  preside  at  your  meeting 
upon  the  day  on  which  your  Society  has  at- 
tained its  majority.  It  may  be  hoped  that 
vou  have  passed  through  the  delicacy  of  child- 
hood, and  the  snares,  temptations,  and  diffi- 
culties of  youth,— -that  you  have  attained  a 
vigorous  and  full  grown  manhood,  and  are 
commencing  a  long  career  of  prosperity. 
Every  one  may  be  allowed  to  express  that 
wish  from  the  bottom  of  his  heart,  for  this  is  a 
Society  which,  whilst  it  must  excite  the  sym- 
pathy of  the  most  tender  philanthropist,  need 
not  fear  the  censure  of  the  most  severe  politi- 
cal economist.  Yon  are  not  throwing  away 
your  money  in  charity  to  those  who  do  not 
deserve  to  receive  it;  you  are  not  encouraging 
idleness  or  unthriftiness  or  extravagance ;  but 
you  are  administering  with  a  wise  and  prudent 
fiberality  the  earnings  of  honest  and  .careful 
industry.  You  have  listened,  I  doubt  not,  to 
the  interesting  report  which  your  Secretary  has 


^  The  Report  shall  be  given  in  an  early 
Nomber. 


just  read  to  you,  and  it  can  but  have  excite^ 
in  your  minds  the  feeUngs  it  has  excited  io 
mine, — what  an  extremely  interesting  and  us^ 
fnl  course  at  once  this  Society  is  pursuing. 
The  most  honest,  the  most  industrious,  and 
the  most  careful  man  filling  the  situation  of  a 
law  clerk  is  exposed  to  the  casualty  of  loss  of 
employment,  or  the  still  greater  calamity,  the 
loss  of  health.  And  when  that  affliction  comes 
upon  him,  I  pray  you  to  consider  how  the 
bitterness  of  his  sufl»rings  must  be  aggravated 
when  he  sees  from  dav  to  day  the  little  savings 
of  his  summer  moulaer  away  in  the  time  of 
idleness  or  of  sickness.  You  see  him  perhaps, 
after  he  has  gone  through  that  period  of  tnal, 
emerge  again  into  sunlight,  but  you  see  by  his 
threadbare  vest,  his  sunken  cheek  and  hollow 
eye,  and  the  distress  upon  his  countenance, 
that  life  is  no  longer  to  him  what  it  was ;— that 
hope  has  departed  from  him; — that  he  feels 
he  has  once  more  to  begin  again,  but  with 
diminished  strength,  the  toilsome  course  he 
had  well  nigh  reached  the  summit  of.  Now, 
your  Society  meets  this  case :  during  his  trials 
you  administer  to  him,  not  mere  charity,  not 
mere  alms  in  the  ordinary  sense  of  the  word, 
but  you  return  to  him  with  a  large  and  liberal 
hand,  yet  not  with  a  wasteful  band,  a  portion 
of  the  earnings  he  has  laid  bv  for  this  rei; 
occasion.  It  may  be  that  a  still  heavier  blow 
has  fallen  upon  him,— either  himself  or  the 
partner  in  life  who  has  shared  his  troubles  and 
his  joys,  to  whom  he  hab  looked  for  the  care 
of  his  homp  and  his  children^  has  faiko  a 
victim  to  disease.  Here,  too,  yon  step  in  and 
administer  with  a  wise  discrimmation  a  portion 
of  relief  which  carries  them  through  that  trying 
tune  of  affliction  and  desolation,  and  1  mar 
call  It  distraction,  when  they  are  unable  to  look 
around  them  and  provide  for  themselves.  Your 
Report  has  pointed  out  to  you  one  or  two 
cases  that  excite  particular  sympathy.  They 
atB  painful  to  think  upon,  but  it  is  not  proper 
that  we  shorid  shrink  from  the  sterner  side  of 
humanity.  It  refers  to  several  poor  men  who 
have  lost  the  use  of  their  intellect,  sad  vhat 
would  become  of  those  poor  men  if  they  did 
not  receive  the  asslstaiwe  which  your  Society 
affords  ?  I  will  not  dwell  minutely  on  these 
circumstances,  it  is  unnecessary  that  I  should 
do  so.  I  only  mention  a  few  which  niust 
suggest  to  your  minds  a  great  many  more.  1 
call  upon  you  all,  you  who  are  subscribers  and 
you  who  are  patrons,  to  help  with  liberality  a 
Society  like  this.  You  need  to  do  it  for  your- 
selves,—for  it  is  a  remarkable  fact,  but  it  will 
strike  you  as  a  true  one,  when  I  mention  it, 
that  the  more  useful  and  honourable,  in  a  true 
sense,  a  profession  is,  the  less  is  it,  in  ordinary 
language,  popular  with  the  Public.  I  ^^1 
mention  the  Church,  the  Law,  and  Medicine. 
Is  it  possible  to  name  anjr  three  professions  to 
which  society  is  so  much  indebted  as  to  these? 

Gt  these  three  are  professions  which  amuse  tne 
[ht  and  thoughtless,  which  afford  food  to  the 
satirist,  and  wmck  the  comedian  is  never  tirea 
of  holding  up  to  tiie  good  humour  and  laagot^ 
of  the  Pablic.    QenUMneo,  it  is  because  joo 
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are  80  usefal,  becante  jaa  an  engaf^ed  in 
iDeetmg  the  real  difficulties  of  life,  because  so 
maoy  persons  are  eom|>elled  against  their  will 
to  come  to  yon  for  assistance,  that,  in  truth, 
you  are  misunderstood,  and  that  your  profes- 
sion is  not  valued  as  it  ou^ht  to  be.  l^e 
lesson  you  must  learn  from  this  is,  that  you 
must  help  yourselves,  and  it  becomes  the  duty 
of  everybody  in  the  profession  of  the  Law  to 
stand  forward  and  to  select  as  the  peculiar  ob- 
ject of  his  bounty  the  Society  on  whose  behalf 
ve  have  met  here-to  day.  As  this  remark  ap- 
plies generally^  and  at  all  times,  so  you  may 
yet  expect  that  tbere  will  be  times  and  seasons 
when  It  tnay  have  a  peculiar  force,— and  t)us, 
with  regard  to  the  profesaiop  of  the  Law,  is  the 
TCTy  time  when  all  the  members' of  that  Profes- 
sion require  to  bo  more  charitable  and  liberal. 
We  are  now  undergoing,  and  vou  all  know  it, 
a  great  change  and  crisis  in  tne  Law,  and  the 
consequence  of  that  is,  and  it  must  be  so,*~and 
I  am  expressing  no  opinion  against  the  reforms 
that  have,  taken  place  and  are  still  in  progressj 
^the  consequence  of  that  is,  temporary  I  trust, 
that  many  will  find  their  employments  altered, 
and  many  will  find  them  taken  away  from  them 
altogether.  Gentlennen^  upon  these  grounds  I 
desire  you  to  drink  with  enthusiasm  the  toast  I 
am  now  about  to  pro{K)8e  to  you;  but  I  trust 
we  shall  have  from  this  table  something  more 
than  that,  and  that  we  shall  fmd  a  most  sub- 
stantial addition  to  the  funds  of  the  Society. 
I  beg,  in  conclusion^  to  propose  *'  Prosperity  to 
the  United  Law  Clerks'  Society." 

The  Secretary  having  announced  the  list  of 
subscriptions,  which,  in  the  course  of  the 
evening,  amcpunted  to  400i.  and  upwards. 

The  Queen's  Advocate  (Sir  X  jD.  Harding), 
rose  to  propose  the  health  of  "The  Lord  Chan.- 
ceHor  and  the  other  Patrons  of  the  Society." 
He  hoped  ^he  Lord  Chancellor  was  at  thai  ibo^ 
raent  enjoying'  hiposelfaamuch  as  they  werew 
and  be  presumed  tb^  song  which  waa  aooui  to 
fellow  his  speech  uf  qonye  manner  aet  forth  his 
efijojrment : — 

"  W]iei<»  silver  satifls^sihl  pebbles  sing 
Kttnal  dittft»tf  t»  the  ipttng. 
There  abeU  yi6ii  pass  the  weteeme  night 
la  tylran  pleaswea  and  delight.'*    : 

Hot  however  mucb'he  was  enjoying  himself,  ha 
jotdd  not  do  so  more  than  the  Society  desired, 
I*  he  had  been  one  of  its  earlieat  patrons.  If 
ttperience  in  almost  every  branch  of  the  Profes- 
sion could  qualify  a  man  to  fiU  the  office  he  fiUed, 
the  Lord  Chancellor  had  certainly  been  well 
^oalified.  He  might,  perhaps,  be  permitted  to 
^P^  of  him  with  less  reserve,  aa  being  one  of 
|m  few  in  that  room  who  could  never  hope  to 
Jj  Lord  Chancellor.  He  was  proud  to  say 
tbac  he  represented  a  warlike  tribe  dwelling  in 
owtant  and  inaccesible  mountains  in  Doctors' 
Ummons,  and  he  was  also  proud  to  say  that 
they  brought  a  formidable  force  into  the  field 
^  all  the  festive  occasions  of  the  United  Law 
ywks'  Society.  They  were  a  somewhat 
jealous  nee  in  Doctors'  Comioaona,  and  be 
OQly  hoped  they  might  be  let  alone.    If,  how- 


ever, in  the  course  of  law  reform  their  annexa- 
tion shoidd  take  place,  it  would  be  some  con* 
eolation  for  them  to  fall  under  the  mild  and 
equitable  rule  of  the  present  Lord  Chancellor. 
It  was  extremely  satisfactory  to  think,'  as  had 
been  stated  by  an  eminent  French  writer,  who 
was  as  accurate  as  French  writers  generally  are 
when  speaking  of  England  and  its  affairs,  that 
every  profession  in  England  was  open  to  every- 
body.  There  was  nothing  to  prevent  any  one 
from  becoming  Lord  Chancellor,  Prime  Mi- 
nister, or  even  liord  Mayor ;  but  most  people 
mi|;ht  be  content  with  the  humbler  position  of 
Lord  Qiancellor,  provided  that,  Itke  other 
andent  institutions,  he  is  let  alone.  He  be- 
lieved he  was  speaking  in  the  presence  of  miny 
future  Lord  Chancellors,  and  hoped  they  would 
deserve  the  respect  of  their  Profession  as  much, 
as  he  who  was  then  at  the  head  of  it»'and  as 
the  latter  was  not  present  to  answer  to  the 
toast,  he  presumed  his  Lordship  would  appear 
by  *•  his  next  friend." 

The  Vice-chancellor  Sir  WUliam  Page  Wood 
said,  he  regretted  extremely  that  the  Lord 
ChanceUor  would  have  to  appear,  as  his  ex- 
cellent friend  who  had  just  sat  down  had  an- 
nounced to  them,  by  *'  his  next  friend  "  on  the 
present  occasion.  It  was  to  him  a  high  honour 
to  zepreient  him  in  any  capacity.  Although 
the  Society  had  that  day  "  attained  their  ma- 
jority "  and  ceased  to  be  "wards  of  Court,** 
he  was  confident  they  would  alw^s  have  his 
guardianship  and  protection.  T^e  Queen's 
Advocate  had  snoken  to  them  <^  the  high 
moral  dignity  and  worth,  of  the  amiability  and 
nobletiesB  of  character  of  the  present  Lord 
Chancellor,  he  would  not  therefore  weaken  hie 
wiords  by  repeating  them,  but  he  also  l^ougfaC 
it  a  subject  of  deep  ccmgratutotion  that  the 
Society  numbered  amongst  its  patrons  so 
many  daitinguished  ndembera  of  the  Profea« 
sioo,  one  of  whom,  the  hde  Lord  Chancellor 
Trufo,  had  ezpresaed  on  that  occasion  hie 
regret  at  being  prevented  by  illness  from  at* 
tending.  He  looked  up  to  Lord  Truro  with 
adnuration  as  a  man '  who  had  joined  both 
branches  of  their  Profession  in  the  bonds  of 
brothefbood,  and  had  shown  that  either  branch 
of  th6  Profession  was  aeceaaible  to  all  who 
putaee  a  course  of  industry  and  persevsraaee* 
He  wished,  before  he  sat.down,  to  call  to  their 
mtodathe  ueefulnesa  of  audi  meetmgs  aa  that, 
notinerely  as  promoting  a  fiow  of  charity  in 
iU  more  vulgar  and  ordinary  acceptation,  but 
aa  promotmg  that  higher  charity,  that  kindly 
sympathy  for  man  to  man  which  is  so  con- 
ducive to  the  faappinesB  of  all,— «our  intel- 
lectual energies  might  be  expanded  m  the 
closet,  but  our  affections  must  be  strength* 
ened  by  social  intercourse,  lliey  would  never 
join  in  those  jibes  at  such  meelmgs  as  those, 
which  were  easy  enough  for  common  minds  to 
utter.  He  hoped  they  would  have  many  meet- 
ings similar  to  the  one  that  night,  and  he 
asked  whether  every  individual  present  wotdd 
not  leave  that  room  with  increased  regard  for 
Mr.  Justice  Coleridge. 

.    [7b  be  eontinued.} 


liO  *        CowUy  Courts'  StatisHes.^Notei  of  the  We^k.-Superwr  Courts  s  Lord  Chan, 


COtlNTY  COURT  STATISTICS. 

From  a  return  ordered  to  be  printed  by  the 
Honae  of  Lords  oi)  the  27th  June  last,  it  ap- 
pears that  during  the  years  1847  to  1851  (both 
inclusive),  the  total  amount  of  moneys  for  which 
judgment  has  been  obtained,  exclusive  of  costs, 
m  the  Courts  established  under  the  9  &  10 
Vict.  c.  95,  is  3,599,045/. 

That  the  total  amount  of  costs,  including  all 
payments  to  counsel,  attorneys,  witnesses  and 
thdr  expenses,  is  935,076/. 

That  the  proportion  which  the  costs  bear  to 
the  amount  adjudicated  upon,  is  26  per  cent. 

That  the  number  of  causes  tried  is,  1,203,785. 

And  that  the  average  amount,  for  which 
judgment  was  given  in  each  case  tried^  is 
2/.  I9s.  gd. 

Such  is  the  result  of  the  Parliamentary  re- 
turn, but  it  should  be  noticed  that  in  the  mil- 
lion and  more  causes  said  to  be  tried,  three- 
fonrths  or  more  were  not  defended,  but  came 
on  to  be  heard  merely  to  fix  the  times  of  pay- 
ment. 

In  the  amount  of  costs  stated  to  be  935,076/., 
cannot,  of  course,  be  included  the  extra  ooeta 
which  either  the  plaintiffs  or  defendants  may 
have  paid. 

NOTES  OF  THE  WEEK. 


Highness  the  Prince  of  Wales,  in  the  room  of 
Edward  Smirke,  Esq.,  resigned. 

Joseph  Hensinf,  Esq.,  has  been  appointed 
her  Majeaty^s  Attorney-General,  and  Jofts 
Lom^orth,  Esq.,  Solicitor-General  for  Prinn 
Edward  Island;  and  George  Btmie,  Esq., Ba- 
giatrar  and  Keeper  of  Plans  for  that  Island. 

John  Scott  Bushe,  Esq.,  has  been  appointed 
Escribano  of  the  Court  of  Intendant  of  the 
Isluid  of  Trinidad. 

Edward  Smirke,  Esq.,  has  been  appointed 
Vice-Warden  of  the  Stannaries,  in  the  room  of 
John  Lucius  Dampier,  Esq.,  deceased.— Fnun 
the  Loudon  Gazette  of  28th  June. 


INCORPOBATED  LAW  SOCIETY. — REDUCTION 
OF   ADMISSION   FEE. 

The  Admission  Fee  to  the  Law  Society  baring 
been  redaced  to  S/.,  a  Correspondent  suggeiti) 
"  that  the  Members  who  have  paid  the  old  id- 
miasioii  fee,  should,  as  an  equivalent,  be  admis- 
sible to  the  Law  Club  without  pavment  of  an? 
entrance  fee."  We  apprehend  that  the  Qnb 
Fund  is  a  separate  one  from  the  General  Fund 
of  the  Society;  but  the  Members  of  the  Clab 
may  parhapa  dieem  it  advantageous  to  obtain  a 
large  accessicHi  of  annual  subscribers  from  the 
present  Members  of  the  Society,  on  the  tentf 
suggested. 


LAW  APPOINTMENTS. 

Wiiiiam  John  AUssander,  Esq.,  a  C,  has 
been  appointed  Attorney-General  of  his  Royal 


NEW  MEMBER  OF   PARLIAMENT. 

Edward  Horsman,  Esq,  for  Stroud,  in  4e 
room  of  Henry  John  Moreton,  commonly  callea 
Lord  Moieton,  now  Earl  of  Ducie,  summoDea 
to  the  House  of  Peers. 


RECENT   DECISIONS   IN  THE  SUPERIOR  COURTS, 

AND    SHORT   NOTES   OF     CASES. 


In  re  Miller.    July  3, 1853. 

LUNACY. — DISCHARGE     OF     COMMITTEB.*- 
APPOINTMBNT  OF   NEW   COMMITTEE. 

Brfore  the  committee  of  the  estate  of  a  luna* 
tic  can  be  discharged  on  the  ground  of  tn- 
firmity  and  age,  a  new  committee  must  be 
appointed. 

This  was  a  petition  on  behalf  of  the  Rev. 
Jfames  Blanco,  the  committee  of  the  estate  of 
tlus  lunatic  for  his  discharge  on  the  ground  of 
infirmity  and  age. 

T.  Hughes  in  support;  NichoUs  for  other 
parties. 

^  The  Lord  Chancellor  said,  that  the  applica- 
tion was  premature  until  a  new  committee  had 
been  appointed,  and  the  petition  was  there- 
fore directed  to  stand  over  for  such  appoint- 
ment 


as  to  payment  of  expense  of  valuation  of  fani- 
ture,  &c. 


July  2.-- SkrtwsbuTjf  t.  Skrewsbury^Order 


Bouts  V.  EUis.    June  9,  1S53. 

DONATIO   MORTIS   CAUSA    FROM   TBSTATOS 
TO   HIS  WIDOW. — CHBOUB. 

H^  tSl^rmmff  the  decision  of  the  Master  of 

the  RoUs,  that,  where  a  testator  had  steied 

hisiniention  to  give  a  sum  qf  1,000/.  to  Atf 

w^e,  and  exchanged  cheques  with  B.  for 

that  amount,  and  B.  had  received  paymeat 

thereof  before  the  testaior^s  death,  vhith 

took  place  the  foUowing  dag,  there  wass 

donatio  mortis  cansi  to  the  widow,  ^ 

that  the  moneg  did  not  fail  into  the  residae. 

This  was  an  appeal  from  the  decision  of 

the  Master  of  the  Rolls  (reported  vol.  45,  p. 

621).    It  appeared  that  the  testator,  Mr  Thos. 

EUis,  had  sttted  his  intention  to  give  his  w6 

1,000{.,  and  had  on  March  4,  the  day  hOjn 

his  death,  exchanged  cheques  with  Mr.  Buliter 
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for  tiiat  amount.  Mr.  Billiter  paid  the  chtqoe 
into  his  bankerB,  and  it  was  paid  before  the 
testator's  deUh  on  the  5th,  and  he  subse- 
gaentlv  banded  orer  the  amount  to  the  widow. 
The  Master  of  the  Rolls  hamg  held  that  tiiis 
was  a  good  dtmaiio  morti$  ctm$d  to  Mrs.  EUis, 
ladtut  thecefore  the  amount  did  not  form 
part  of  the  testator's  estate,  this  appeal  was 
presented. 

EUis  in  support;  Uoyduk^  WMiaiop  Clarke, 
eontr^ 

The  Lords  Jwtieet  said,  the  appeal  must  be 
iismuaed,  with  costs. 

July  4.— &  re  Dower  <nmI  Deal  Railwap  Com- 
pany, exparte  Jjord  homduhorough  —  Appeal 
dismiued  from  Yice-ChanceUor  Kindersley. 

—  4.— /ft  re  Staffordshire  and  Shropshire 
RaUwaif  CompoMy,  exports  BotOM— Appeal 
from  Vice-Chancelior  Kindersley  dismfsied, 
vith  costs. 

—  4.— J»  re  Phillips,  exports  FhiUips — ^Ap- 
peal allowed  from  Mr.  Comnussidner  Goul- 
bam. 

—  5.— Jfor^m  V.  Msr^tti— Decision  of  Vic^ 
Chancellor  Stuart  reversed. 

—  S.'-Davies  ▼•  i>flr0Js^— Appeal  dismisBed 
from  Yice-ChanceUor  Stuart. 

—  &-^Wkitekead  v.  Lyae—Part  heard. 


usiiatn  of  fbt  iuiiur. 

Oas  Consumers'  Company  ▼•  Harrison, 
July  4,  1853. 

CLAIM.— SPKCXFIC  PKBFORMANCK  or  CON- 
TBACT  TO  SIGN  DJfiXO  OP  8BTTLKMBNT  OF 
JOINT  STOCK  COMPAMY. 

A  claim  for  the  specie  performance  of  an 
agreement  entered  mto  by  the  defendant 
to  sign  a  Joint'^tock  ooa^Mmy^s  deed  of 
settlment  on  oon^lete  regtstration,  and  to 
take  up  the  shares  which  he  had  agreed  to 
take,  and  on  which  he  had  paid  deposits, 
was  dismissed  with  costs. 

pauM  and  Terrell  appeared  in  support  of 
thii  claim,  which  was  fiUd  to  enforce  the  spe- 
0^  performance  of  an  agreement  entered  into 
bf  »e  defendant  to  sign  the  company's  deed 
•f  iettkment  on  comptote  iwatration,  and  to 
^  up  the  100  shares,  which  he  consented  to 
tike,  and  on  which  he  had  paid  the  deposits. 

Chi^^man  Barber  eaatxk,  on  the  ground  that 
^  specific  performance  of  a  oontxact  could 
aot  be  enforced  for  a  partnership,  which  the 
defendant  might  immediately  leave. 

The  Master  of  the  Rolls  said,  the  objection 
nnat  be  allowed,  and  dismissed  the  claim  with 

COiti. 


June  29. — Sherwin  and  others  ▼.  Shakespeare 
^Decree  for  specific  performance  with  inter- 
Qt  and  costs. 

—  30.-^7Vusfeeff  qf  Birkenhead  Docks  ▼. 
laird  and  others— Stand  orer. 
.  —  ^.^AUsopp  V.  Coombs  and  others — In- 
Paction  granted. 


Julyl.— BiisJk^  ▼.  JRKt— Judgment  for 
plaintififs. 

—  1,  2.-^AHomey'General  r.  FFiZ/Wn*  — 
Information  dismissed,  without  costs. 

-.  6.— Forfc  and  North  Midland  Railway 
Company  v.  HiMisofi— Stand  over. 

—  S.—DouthwaUe  v.  fiSpeasfcy— Decree  to 
set  aside  lease,  and  reference  at  Chambers  as  to 
appointment  of  new  trustee. 

Via-Cbanallor  SttnTiertfln!* 
Adams  v.  Smyth.    July  4, 1853. 

JURISDICTION  OP  KaUITY  IMPROVBMENT 
XCT. — ^MOTION  FOR  DBCRKE  UNDER  8. 
16.— INQUIRY  AS  TO  LUNACY  OF  DE- 
FENDANT. 

The  Court  reused  to   direct  inquiries   at 
Chambers  on  motion  for  a  decree  under 
§.  15  of  the  IS  ^  16  Vict.  c.  86,  as  to  the 
soundness  of  mind  of  a  tenant  in  tail  en- 
titled  to  a  small  amount  of  property  on  oj- 
taining  21,  on  a  saU  instituted  by  iha 
trustees,  where  the  fact  was  denied,  al- 
though it  was  suggested  it  was  for  thepur* 
pose  of  avoiding  the  expense  of  a  commis- 
sion. 
This  was  a  motion  for  a  decree  under  the 
16  &  16  Vict  c.  86.  8. 16,  for  a  reference  at 
Chambers  as  to  the  soundness  of  mind  of  a 
tenant  in  tail,  who  was  en^tled  to  prop«rty 
amounting  to  about  58/.  a*-year  on  attaimiu^ 
the  age  of  21.    It  appeared  he  had  married, 
and  the  trustees  of  the  will  filed  this  bill  to 
avoid  the  expense  of  a  commission. 

Karslake  in  support ;  WiUcock  and  Beacon, 
contril.  ,     *    ^    r 

The  Fice-C*<mce«or  said,  that  as  the  fiact  of 
the  unsoundness  of  mind  was  dbputed,  toe 
Court  could  not  decide  the  question,  and  the 
motion  would  therefore  be  refused  under  the 
discretion  conferred  on  the  Court  under  the 
16th  section. 

June  30.— In  re  Arigua  Iron  Company,  e«- 
parfe  PflfArffT— Appeal  dismissed,  with  costs, 
from  Master  Senior.  ^  ^ 

July  1.— 1»  re  CUy  Railway  Termsnus  Com" 
pany-Order  on  petition  for  payment  out  of 
Courtof  deposit  on  withdrawal  of  bill. 

June  29;  July4.-Bf^^#r.  Gorilwi--Judg- 
ment  for  plaintiff— costs  up  to  decree  to  be  paia 
by  defendant.  „         .     ^ 

July  6.  —  Bennett  v.  Chude  —  Exceptions 
overruled  to  Master's  report. 

Witt'CbanMlat  JWusri* 

Daveyy.  Miller.    June  27, 1853. 

TBUSTEES*  ACT,  I860.— VESTINO  ORDER.— 
IN   PURCHASERS  TO   USES  TO   BAR   DOWER, 

resting  order  grunted  on  petition  under  the 
13  ^  14  Vict.  c.  60,  cf  certain  estates  sold 
in  the  Master's  Office  tn  the  several  ««r- 
chasers  to  Uses  to  bar  itower,— **«  legal 
estate  being  in  an  infum  trustee. 

This  was  a  petition  under  the  13  &  14  Vict. 
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c.  60,  for  a  vesting  order  of  certain  estates  sold 
in  the  Master's  office  in  the  several  purchasers 
to  uses  to  bar  dower,— the  legal  estate  being  in 
an  infant  trustee. 

Barrett  and  Busk  for  the  respective  parties. 

The  Fice-Chancellor  made  the  order  as 
asked. 

June  29.  —  Thompson  v.  Norris  —  Decree 
against  official  manager  for  payment  of 
amount  due  on  mortgage  with  interest. 

July  4. — In  re  London  and  Mid-Wetiem 
Railway  Company — Order  for. payment  out  of 
Court  of  deposit  on  rejection  of  bill  by  Com- 
mittee of  House  of  Commons. 

—  4. — In  re  Cheltenham  and  Oxford  Union 
Bailway  Company — ^The  like. 

^  —  4. — In  re  Worcester  and  Hereford  Junc- 
tion Railway  Company — ^The  like. 

—  4. — In  re  Great  Northern  Railway  Act, 
exparte  Bishop  of  Peterborough-'^TdeT  on  pe- 
tition for  payment  by  company  of  compensa- 
tion for  loss  of  fines  on  renewal  of  lana  taken 
for  railway,  with  costs. 

—  S.-^Coldweil  V.  Holme — Order  on  peti- 
tion for  payment  of  legacy  to  treasurer  of  pa- 
rochial school. 


^itt'dtaueUav  TOoolr. 
June  29. — Fripp  v.  Bridgewater  and  Taunton 
Canal  and  Stolford  Railway  Company :  Same 
V.  Chard  Canal  Company — Order  for  appoint- 


tain  the  action,  and  the  mle  was  accordingly 
discharged. 

Ctftprt  0f  Cirt^tiitttr. 
Bundy  v.  Cartwright.    May  24 ;  June  8, 1853. 

PAROL  DBMI8K. — ^ACTION  FOR  DI8TBR88.— 
QUIRT  BN J OYMBNT.  — IMPLIED  AGEIK- 
MENT. 

Held,  that  a  parol  demise  of  a  cottage  aud 
land  let  to  plaintiff  implied  an  agreement 
for  quiet  enjoyment,  and  that  the  pUoMt^ 
was  entUled  to  recover  from  the  defeiidmt 
the  amount  paid  by  him  to  get  rid  of  a  dw- 
tress  put  in  for  the  arrears  of  a  r«/- 
charge  on  the  property  so  demised. 
This  was  an  action  brought  to  recover  a 
sum  of  132.  Ss,  which  had  been  paid  by  the 
plaintiff  to  get  rid  of  a  distress  put  in  for 
arrears  of  rent-charge  on  a  cottage  and  garden 
at  Dunstable,  which  had  been  let  bv  the  de- 
fendant to  him  on  a  parol  agreement  for  lOj-  a 
year.    Th^  plaintiff  obtained  a  verdict,  subject 
to  this  rule  to  enter  it  for  the  defendant. 

0*Malley,    Gray,    and    Woolledge   showed 
cause ;  Couch  in  support. 

Cur,  ad,  vult. 
The  Court  said,  there  was  an  implied  agree- 
ment for  quiet  enjoyment  in  the  parol  demise, 
and  the  rule  was  therefore  discharged. 


ment  of  receiver,  with  liberty  to  apply. 
—  30.  —  Pollock    V.   Lester  —  Ii: 
granted, 


njunction 
July  4,  S.^Blissett  v.  Danie^Part  heard. 


€aixvt  at  ^utttCi  Benci* 
Hochster  v.  Delatour.    June  10,  25,  1853. 

CONTRACT.  —  FOR     FUTURE     SERVICES.  — 
BREACH   OF. — ACTION   FOR. 

Where  a  drfendant,  after   having    entered 
into  a  contract  to  employ  the  plaintiff  as  a 
courier,  wrote  staiing  he  should  not  require 
his  services :  Held,  discharging  a  rule  to 
set  aside  the  verdict  for  the  plaintiff  and 
to  enter  a  nonsuit,  that  the  plaintiff  was 
entitled  to  maintain    an   action  for  the 
breach  of  the  contract  before  the  day  on 
which  such  contract  was  to  commence. 
This  was  an  action  for  breach  of  contract 
by  the  defendant  to  employ  the  plaintiff  as 
courier  from  June  1  last,  in  pursuance  of  his 
letter  on  May  12,  stating  he  should  not  reauire 
his  services.    The  action  was  brought  on  May 
22,  and  the  plaintiff,  on  the  trial  before  Brie, 
J.,  obtained  a  verdict,  whereupon  this  rule  had 
been  obtained  to  set  it  aside  and  to  enter  a 
nonsuit,  on  the  ground  the  action  could  not 
be  brought  before  the  day  on  which  the  con- 
tract was  to  begin. 

Hannen    showed    cause;    Hugh   HiU   and 
Deighton  in  support. 

Cur.  ad.  mdt, 


»W  9tiwl. 

{Coram  Lord  Campbell,  C.  J.) 

Warburg  v.  Leeds  Northern  Railway  Cou^wy- 

Jidy  2,  1853. 

RAILWAY  COMPANY.  —  LIABILITY  FOR  DE- 
TENTION OF  PLAINTIFF. — TAKING  SPl- 
CIAL  TRAIN. 

Quaere,  whether  a  railway  company  is  U^ 
for  the  detention  of  the  plaintiff  by  reatw 
of  their  superintendent  having  in  mistake 
charged  him  2s.  additional  fare,  whereby 
he  lost  the  train  and  was  obliged,  in  order 
to  reach  London,  to  take  a  special  trai»* 
This  action  was  brought  by  the  plaintiff  to 
recover  damages  for  the  loss  which  he  had 
sustained  bv  detention  on  the  defendants'  rul- 
way  throuffh  the  mistake  of  their  servant   It 
appeared  that  the  plaintiff  had  taken  a  return 
ticKet  from  Leeds  to  Harrogate  and  back,  bnt 
had  returned  to  Leeds  to  catch  the  train  for 
London,  but  that,  on  arriving  at  Leeds,  the 
ticket  collector  had  required  the  plaintiff  to  paf 
an  additional  2s.,  which  he  paid  under  protest, 
but  that  from  the  delay  he  lost  the  London 
train.    The  sum  paid  proved  to  be  a  mistakCi 
and  on  the  superintenaent  declining  to  provide 
a  special  train,  the  plaintiff  took  one  and  paid482. 
M.  Chambers  and  Prentice  for  the  plaintiff i 
Sir  F.  Thesiger  and  Bovill,  for  the  defendants, 
cited  Eastern  Counties'  Railway  Company '^j 
Broom,  6  Exch.  R.  3l4j    Roe  v.  Bkkenhm, 
Lancashire,  and  Cheshire  Junction   Rodlway 
Company,  7  Exch.  R.  36. 
The  verdict  was  taken  for  the  defendants, 


The  Court  said,  that  after  the  defendant's       

letter  declaring  his  intention  not  to  perform  |  and  a  bill  of  exceptions  was  tendered, 
the  contract^  Uie  plaintiff  was  entitled  to  main- 
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0o«rtf(  of  Sqtilts, 
PRJCnCE. 

ACCOUNT  OF   PSR80NAL  B8TATB. 

1.  Eridence  in  support  of  the  application  bv 
execnton,  nnder  section  19  of  the  Statute  13  & 
14  Vict  c.  35,  to  take  the  accounts  of  the  per- 
sonal estate  of  a  deceased  person ;  and  form  of 
the  order  of  reference  to  take  such  accounts, 
is  re  Catling,  9  Hare,  vii. 

2.  Mode  of  prosecuting  and  of  actioff  upon 
the  result  of  accounts  and  inquiries  by  the 
Chief  Clerk.    Sawidere  ▼.  Walter,  9  Haie,  v. 

AFFIDAVIT. 

1.  The  Court  has  settled  a  form  of  affidayit 
on  the  model  of  a  carefully  prepared  answer  to 
a  searching  interrofl^atory  to  books  and  papers, 
and  which  affidavit,  though  not  obligatory,  will 
be  conridercd  satisfactory.  Rochdale  Caual 
Company  v.  King,  15  Beav.  II. 

2.  The  affidavit  required  under  the  Exche- 
quer order  of  the  exclusive  title  of  the  petitioner 
to  funds  paid  into  Court,  as  the  produce  of 
lands,  &c.,  taken  by  public  bodies  from  inca- 
pacitated persons,  is  necessary  in  cases  where 
application  is  made  for  uayment  out  of  Court 
of  the  corpus  of  the  funa,  and  not  on  applica- 
tions by  tenants  for  life  for  the  dividends  only. 
In  re  Braye,  9  Hare,  vii. 

ALI.OWA1VCS    OF   IKCOMC. 

Fading  a  suit ^^^ A  married  woman,  having 
a  life  interest  to  her  separate  use  in  real  estate, 
with  her  husband  cut  timber.  j 

A  suit  was  ioatituted  in  one  branch  of  the 
Court  to  carry  into  effect  thotrusto  of  the  set- 
tl^ent.  In  another  branch  a  suit  was  in 
e^steace,  in  which  a  claim  was  made  on  the 
i^arried  woman's  separate  use,  in  respect  of 
lue  timber  cut. 

^cZrf.  that,  in  the  first  suit,  the  Court  could 
not  decide  the  question  oa  to  the  right  to  cut 
tne timber;  but  the  married  woman,  securing 
the  vdlue  of  the  timber  cut,  was  aUowed  her 
mcome  pending  the  suit.  Stacw  v.  Soutkey,  \ 
i>rewTy,  400. 

AMENDME^*T8. 

1,  Bill^General  Orders^  eoastruction  of,-^ 
Ahe  07th  and  68th  Orders  of  1845,  apply  to 
au  application  to  the  Court,  as  well  as  to  an 
Wcation  to  the  Master.  j 

A  motion  for  leave  to  amend,  by  striking  I 
out  the  name  of  a  plaintiff  and  making  him  a 
defendant,  must  be  supported  by  the  affidavits 
reouired  by  the  67th  and  68th  Orders  of  1845. 
'^  ijeod  V.  Lyttleton,  1  Drewry,  36. 

Cue  cited  io  the  judgment :  Btther  r.  Kearsley, 
7  Beav.  545. 

2.  Amending  petition.    Maude  v.  Maude,  5 

ANSWER,   8WSARIN0. 

1*  Re-swearing  the  answer  of  a  defendant 


which  had  been  taken  out  of  the  Record  Office, 
and  of  which  the  jurat  had  been  cancelled  by 
the  officer  of  the  Court.  Attomey^Generdl  v. 
Hudson,  9  Hare,  Ixiii. 

2.  The  21st  section  of  the  Stat.  15  &  16 
Vict.  c.  86,  does  not  involve  any  alteration  of 
the  form  of  the  oaih  to  be  administered  to  a 
defendant  on  putting  in  his  answer.  Attorney'- 
General  v.  Hudson,  9  Hare,  bdiL 

APPEAL. 

From  part  of  decree, — On  an  appeal  from 
part  of  a  decree^  the  whole  case  is  open  to  the 
respondents.  Watts  v.  Symss,  I  De  G.,  M'N. 
&  G.  240. 

APPBOVAL  OP  PURCHA8BB  AND  TITLES. 

Approval  by  the  Court  of  purchases  for  the 
re-investment  of  moneys  in  land,  &c.,  and  of 
the  title  to  the  proper^  so  purchased.  Jn  re 
Caddich,  9  Hare,  ix. 

CHARGING   ORDER. 

1.  Clainu — Judgment  creditor,  —  Petition. 
— ^A  judgment  creditor  had  obtained  a  Judge's 
order  under  the  1  &  2  Vict.  c.  110,  s.  14, 
charging  the  annuity  payable  to  his  debtor  out 
of  a  tUM  in  a  cause  in  this  Court.  The  judg- 
ment creditor  is  entitled  to  a  decree,  upon  a 
claim  Bffaiust  the  debtor,  to  charge  the  an- 
nuity with  the  judgment  debt ;  but  in  order  to 
make  these  charges  effectual,  a  petition  (which 
is  of  course)  to  be  presented  in  the  cause  is 
necessary;  and  the  claim  was  ordered  to  stand 
over;  and,  ultimately,  one  order  was  made  on 
the  claim  and  petition.  Reece  v.  Tayhr,  5 
De  G.  fk  S.  480. 

2.  Fund  in  Court.  Order  nisi,  JVesiby  v. 
Westby,  5  De  G.  &  S.  516. 

CLAIM. 

1.  Case  in  which  a  writ  of  summons  upon 
the  Master's  certificate,  given  under  the  Order 
18  of  the  22nd  April,  1850,  is  not  the  proper 
mode  of  bringing  new  parties  to  a  claim  before 
the  Court,  but  another  or  supplemental  suit  is 
necessary.    Emngton  v.  Fentit  9  Hare,  x. 

2.  A  claim  for  the  specific  performance  of  a 
contract  to  grant  a  lease,  is  special,  and  leave 
to  file  it  is  necessary.    Anonymous,  9  Hare,  xi. 

3.  A  failure  in  establishing  the  case  of  the 
plaintiff  in  a  claim  is  not,  since  the  Stat.  15  & 
16  Vict.  c.  86,  a  ground  for  giving  him  liberty 
to  file  a  bill ;  for,  in  a  proper  case,  the  Court 
under  the  39th  section  of  that  Statute,  will 
direct  a  further  and  oral  examination  of  the 
parties  or  witnesses,  rather  than  leave  the 
parties  to  further  proceedings.  Wilkinson  v. 
Stringer,  9  Hare,  xxv. 

4.  Where  an  infant  defendant  had  appeared 
to  a  claim,  the  Court  appointed  a  guardian  ad 
litem  to  the  infant,  on  the  motion  of  the  plain- 
tiff, without  affidavit  of  service  of  the  writ  of 
summons.    Wood  v.  Logsden,  9  Harej  xxvL 
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5.  Dismissal  of  clainij  the  plaintiff  not  ap- 
pearing, without  affidavit  of  service.  CharUtm 
V.  M^,  9  Hare,  Ixvii. 

C01IM0N   LAW   JUOOS8. 

Applications  for  the  assistance  of  the  Judges 
of  tne  Courts  of  Common  Law  under  tbe 
Statute  14  &  15  Vict  c.  83,  s.  8.  Hay  v. 
WiUoughby^  9  Hare,  xzx. 

DBCRicE. 

1.  ifo^toii. — ^A  plaintiff  in  a  suit  commenced 
by  bill,  before  as  well  as  since  the  Stat.  15  & 
16  Vict.  c.  .86,  came  into  operation,  may  move 
for  a  decree  under  the  15th  section  of  that 
Statute.     CotmW  v.  Vasey,  9  Hare,  acxzi. 

2.  Form  of. — Form  of  decree  in  a  suit  by  a 
mortgagee  against  as  well  the  specific  security 
as  the  general  estate  of  his  deceased  debtor, 
-Hofimati  V.  RUey^  9  Hare,  xH. 

DISMISSAL   OF   BILL. 

1.  Dismissal  of  bills  in  which  executors  and 
trustees  are  parties  may  be  by  consent,  but 
not  upon  terms  of  an  agreement  between  the 
parties,  imless  the  Court  has  heard  and  sanc- 
tioned such  terms.  Warwick  v.  Co9t  9  Hare* 
xiv.« 

2.  Motion  by  the  defendant  for  the  dis- 
missal of  the  plaintiff's  bill  for  want  of  prose- 
cution, order — upon  the  application    of   the 

Slaintiff,  and  upon  affidavit  that  the  plmntiff 
ad  obtained  the  relief  which  he  sought  by  his 
suit,  and  that  any  further  proceedings  would 
be  unnecessary  and  useless,  and  that  the  de- 
fendant was  a  pauper — to  stand  over  to  give 
the  plaintiff  liberty  to  move  to  dismiss  his  bill ; 
and  upon  such  motion  the  bill  dismissed  with- 
out costs.    Pinfold  v.  Pinfold,  9  Hare,  xiv. 

And  see  Steanyer  v.  Gardner,  3  De  G.  &  S. 
696. 

DIBCOVBRY. 

Proceedings  on  a  motion  for  an  injunction 
to  restrain  an  action  at  law  before  the  appear- 
ance of  the  defendant  to  a  bill  of  discovery. 
Fitzgerald  v.  Bult,  9  Hare,  Ixv. 

EXAMINATION   OF  WITKB8BB8. 

Interrogatories,  —  Order  to  exhibit  further 
interrogatories  for  the  examination  of  witnesses 
under  a  commission,  not  restricting  the  further 
examination  to  the  new  witnesses.  Forbes  v< 
Forbes,  9  Hare,  Ixxvii. 

FBE  STAMP. 

1.  Where  written  bill  filed  aad  aflermards 
printed. — Where  a  written  bill  for  an  injunc 
tion  has  been  filed  with  a  proper  stamp,  the 
reqtusite  printed  copy  may  be  filed  without 
stamp,  and  both  ought  to  remain  on  the  file. 
Jones  V.  Batten,  2  De  G.,  M'N.  &  G.  111. 

2.  Amending  petition, — ^A  petition  was  pre- 
sented by  a  single  woman  and  answered  on 
December  1,  and  on  December  2,  before  the 
petition  was  in  the  paper,  she  married.  An 
application  was  granted  for  leave  to  amend  the 
petition  by  making  it  the  petition  of  the  hus- 
Dand  and  without  a  fresh  stamp.  Bobhuon  v. 
Harrison,  1  Drcwry,  307. 


3.  Mode  of  payment  of  the  1/.  stamp  on 
filing  bills.    Brain  v.  Brain,  9  Hare,  xc. 

OUASDIAN   AD   LITEM. 

1.  Infant  dtfendants.^Appearanee  is  Grarf. 
Commission^ — The  appearance  of  infanta  io 

Court  on  the  appointment  of  a  guardian  ad 
litem  to  them  is  not  an  unmeaning  form :  it 
enables  the  Court  to  ascertain  that  they  are 
actually  under  the  care  of  the  guardian  it  ap- 
points. And  where  no  reason  for  the  nan- 
appearance  of  the  infants  was  assigned,  the 
dofut  refused  to  appoint  a  guardian  ad  Utes, 
except  on  their  beincr  brought  into  Court;  bat 
upon  a  proper  affidavit  of  the  illness  of  a& 
infant,  the  Court  appointed  a  guardian.  OoUc 
V.  Monbery,  5  De  G.  &  S.  347. 

2.  Appointment  of  the  solidtor  of  the 
Suitors'  Fund  as  guardian  ad  litem  to  zn  infimt 
defendant,  on  the  application  of  the  plaistifr, 
where  the  infant  was  not  in  default  either  for 
not  appearing  or  not  answering.  BentleifV. 
Robuuon,  9  Hare,  Ixxvi 

3.  Selection  of  a  party  to  be  the  guardian  «< 
litem  of  an  infant  defendant,  ^noayiiosi,  9 
Hare,  xxvii. 

4.  Order  for  the  assignment  of  a  guardian 
ad  litem  to  an  infant  defendant  within  the 
jurisdiction,  without  a  commission,  to  txn 
expense. 

Where  special  circumstances  are  now  necee* 
sary  to  dispense  with  a  commission— Qs««. 
Egremont  v.  J^esioiif,  9  Hare,  xxvii. 

INDORSRMBNT  ON   BILL  OB  CLAIM. 

1.  The  indorsement  on  a  bill  or  claim,  if 
printed,  may  be  altered  before  it  is  BCTred, 
where  the  time  of  appearance  haa  been  en- 
larged or  varied  by  the  order  of  the  Court, 

Whether  it  is  necessary  that  the  indorae- 
ment  on  a  bill  or  claim  should  be  printed, 
yiuere.     Baynes  v.  Ridge,  9  Hare,  xxvii. 

2.  The  indorsement  on  a  bill  or  claim  mjt 
under  the  3rd  section  of  the  Statute  15  &  1^ 
Vict.  c.  86,  be  varied,  as  circumstancea  «• 
quire;  and,  therefore,  when  the  plaintiff  has 
obtained  an  order  for  the  service  of  dcfendantt 
out  of  the  jurisdiction,  fixing  periods  ^^[*^ 
appearance,  the  indorsement  may  be  altered  lO 
as  to  make  the  time  specified  in  the  indorse* 
ment  correspond  with  the  time  allowed  by  the 
order.    Chatfield  v.  Berchtoldt,  9  Hare,  xivm. 

INJUNCTION. 

1.  Stay  proceedings  at  law.^An  injimctioo 
to  stay  a  trial  at  law  will  not  be  granted  on  the 
eve  Of  the  trial,  where  there  has  been  delay  oft 
the  part  of  the  plaintiff  in  Equity  in  mafang 
the  application ;  but  the  lapse  of  time  befow 
the  application  is  made  is  not  an  objection  w 
granting  it,  if  the  trial  be  not  near.  Hol^  ^' 
Brown,  9  Hare,  xxix. 

2.  Granted  at  hMring.^ki  the  bearing, J^ 
injunction  may  be  granted  although  notprayw 
for  by  the  bill.  Reyndl  v.  Sprye.  1  DeO., 
M'N.  &  G,  660. 


\To  be  conftmieif.] 


Wht  ftegul  ^h^tvbfVt 
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SATURDAY,  JULY  16,  1863. 


PUNISHMENT  OF  TRANSPORTATION. 


THE    GOVERNMENT   BILL. 

Although  the  anxiety  and  uncertainty 
wldch  hang  heavily  over  the  Russo-Turkish 
question  have  to  some  extent  diverted  atten- 
tion from  domestic  snhjects,  in  the  early  part 
of  the  week,  there  was  a  very  interesting  and 
important  dbcussion  in  the  House  of  Lords, 
in  reference  to  transp<Hlation  and  the  sys^ 
tern  of  seeoadary  punishments  generally. 
Upon  this,   as  upon  many  other  topics, 
gmt  changes  have  come  over  the  public 
mind.     It  was  for  a  considerable   time 
doubted,  whether  the  punishment  of  trans- 
portation was  not  essentially  objectionablci 
and  whether  it  did  not  operate  rather  as  an 
encouragement  to,   and   a  bounty    upon, 
crime.    This  view  of  the  matter  is  now 
nniversallv  abandoned.     The  Lord  Chan- 
cellor, when  proposing  materially  to  re- 
strict the  punishment  deliberately  admits — 
and  appeals  to  his  own  experience  in  the 
Crimioal  Courts,  as  fortifying  the  coi\yic- 
tion— "that  transportation  answers  more 
effectively  the  endfs  of  secondary  punish- 
ment than  anything  else  that  can  be  de- 
vised/'   His  lordship  described  it,  as  a 
pnnbhment  affording  "the  maximum  of 
apprehension  and  the  minimum  of  endur- 
ance—  exciting  great  terror,  without  in- 
flicting great    pain.''      Earl  Grey,    Lord 
Brougham,  and  Lord  Campbell  expressed 
thdr  entire  concurrence  in  this  view  of 
the  question,  and  it  followed  that  if  the 
interests  of  the   United    Kingdom    on/y 
vere  concerned,   the  system. of  transpor- 
tation ought  not  only  to  be  continued  but 
extended. 

It  is  felt,  however,  by  all  parties,  that  al- 
though it  may  be  desirable  for  the  mother 
couotrv  to  get  rid  of  its  criminal  population, 
^  Mvantage  may  be  too  dearly  pnrdiased 
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by  estranging  the  affections  of  the  colonies, 
and  that  the  time  had  arrived  when  the 
system  should  be  altered,  so  far  as  to  re- 
frain from  sending  convicts  in  future  to 
those  colonies  which  were  unwilling,  upon 
moral  and  social  grounds,  to  receive  trans- 
ported criminals.     It  appears  from  Lord 
Granw«»rth's   statement,  that,  at  present, 
there  is  only  one  of  the  colonies  which  has 
not  manifested  an  indisposition  amounting 
to  repugnance  to  continue  to  receive  con- 
victs,— ^namely  the  oobny  of  Western  Aus- 
tralia, and  that  the  capacity  of  this  colony 
to  receive  an  addition  of  this  character  is 
limited  to  800  or  1,000  annually.    It  seems, 
that  m  the  year  1851,  there  were  sentenced 
to  transportation,  in  England  and  Wales 
2,892,  and  in  Scotknd  and  Ireland  2,400  : 
together  in  round  numbers  5,300.     Above 
3,000  of  the  whole  number  sentenced  to 
transportation    were    sentenced    to    seven 
years'  transportation,  and  of  late  years  it 
has  not  been  the  practice  actually  to  send 
out  of  the  kingdom  all  those  sentenced  to 
be  transported    The  number  sentenced  to 
transportation  for  ten  years  and  upwards, 
in  the  United  Kingdom,  exceeded   2,000 
annually ;  and  it  is  now  determined  that  in 
future,  not  more  than  800  or  900  shall  be 
transported  annually,  and  that  the  punish- 
ment shall  be  reserved  for  those  who,  in 
the  eye  of  the  Law,  are  the  most  culpable, 
and  are  under  the  existing  state  of  the  Law 
sentenced  to  transportation  for  a  period  not 
less  than  14  years.    The  Government  have 
at  length  arrived  at  the  conclusion,  that  the 
practical  administration  of  the  Law  should 
be  brought,  as  nearly  as  possible,  in  con- 
formity with  the  sentence  passed ;  and  that 
it  b  an  unwholesome  state  of  the  Criminal 
Law  that  the  punishment  publicly  pro* 
nonnced  in  a  Court  of  Justice  is  not  carried 
into  execution  in  one  case  ont  of  three.    It 
is  now  proposed  to  put  an  end  to  this  ob- 
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jectionable  state  of  things^  and  to  confine 
the  pttnishinent  of  transportation  to  those 
convicted  of  the  more  heinous  crimes.  The 
punishment  will  still  be  applicable  upon 
convictions  for  receiving  stolen  goods,  vio- 
lent outrages,  assaults  causing  grievous 
bodily  harm,  burglary,  highway  robbery, 
and  cattle  stealing. 

_  So  far  the  Government  plan  is  suffi- 
ciently intelligible,  but  we  must  confess 
our  inability  accurately  to  comprehend 
the  precise  nature  of  the  punishment  it  is 
proposed  to  substitute  for  that  of  trans- 
portation, which  is  now  about  to  be  abo- 
lished in  at  least  four  cases  out  of  five 
in  which  it  is  at  present  applicable.  The 
new  punishment  substituted  for  transporta- 
tion is  designated  in  the  Government  Bill — 
penal  servitude,  and  is  founded  in  great 
measure  uf  on  the  system  now  practically 
adopted  with  respect  to  those  who,  though 
sentenced  to  transportation  for  seven  years 
and  upwards,  are  not  in  fact  sent  from  this 
country.  For  some  reason  we  are  at  a  loss 
to  explain,  Lord  Cranworth's  remarkable 
talent  for  lucid  statement  appears  to  have 
deserted  him  upon  this  occasion.  He  did 
not  succed  in  conveying  to  the  reporters  a 
clear  or  well-defined  notion  of  the  punish* 
meut  to  be  substituted  for  transportation, 
teste  the  following  unabridged  extract : — 

"  The  usaj^e  has  been,  that  a  frreat  portion 
of  the  persons  sentenced  to  transportation  were 
not,  in  fact,  transported.  The  circumstances 
of  age,  hefjth,  or  a  variety  of  other  matters 
rendered  it  expedient  that  the  Crown  should 
interfere,  and  subsequently  by  a  measure  of  the 
Legislature  it  was  provided  that  persons  sen- 
tenced to  transportation  should,  instead  of  be- 
ing transported,  be  imprisoned  for  a  certain 
time  under  the  separate  system,  and  be  subject 
to  a  variety  of  regulations  that  still  remain  in 
force.  They  are  to  be  made  work  on  the  pub- 
lic works,  and  then  after  a  certain  period  they 
may  be  transported.  A  person  who  is  now 
sentenced  to  transportation  for  15  years  may 
be  kept  on  the  public  works  for  the  1 5  years  if 
the  executive  think  fit,  though  it  has  never  been 
done.  Carrying  out  this  practice,  and  carrying 
into  legislative  operation  what  has  been  practi- 
cally  done,  I  thought,  in  conjunction  with  my 
colleagues,  that  an  effectual  course  would  be  to 
impose  on  persons  who  might  otherwise  be 
transported  a  sentence  as  near  as  possible  to 
the  sentence  that  was  ordered  to  be  carried  into 
effect  by  the  Secretary  of  State,  in  cases  where 
the  sentence  of  transportation  was  pronounced. 
Where  a  party  was  sentenced  to  transportation 
for  seven  years,  he  was  ordered  to  be  im- 
prisoned for  two  years,  being  kept  during  a 
part  of  the  time  in  separate  confinement  ac- 
cording to  certain  reformatory  principles ;  then 
he  was  sent  for  a  year,  a  year  and  a  half,  or  two 
years,  to  public  works,  at  the  hulks,  at  Dart- 


moor, Portland,  Pembroke,  and  other  placet; 
and  then  he  was  transported  for  three  or  four 
years  with  a  ticket  of  leave.  That  we  cannot  im- 
fcrtunately  do  any  longer ;  but  what  we  endea- 
vour to  do  is,  to  imitate  as  nearly  as  possible  the 
actual  circumstances  that  occurred  in  the  cue 
of  those  prisoners  who  though  sentenced  to 
trailsportation  were  not  transported.  "We  pro- 
pose, that  in  those  cases  where  a  person  is  now 
sentenced  to  be  transported  for  seven  yean, 
he  shall  be  kept  in  penal  servitude  for  a  tern 
of  four  years.  Of  course  the  Crown  will  be 
able  to  remit  a  portion  of  the  time  on  accooot 
of  good  behaviour  or  other  circumstances.  We 
propose,  that  in  those  cases  where  a  party  is 
now  sentenced  to  transportation  for  10  yeart, 
he  shall  be  kept  in  penal  servitude  for  six 
years ;  that  where  the  sentence  would  be  15 
years  transportation,  the  period  of  penal  send* 
tude  shall  be  eight  years ;  and  that  where  the 
sentence  cf  transportation  would  be  above  15 
years,  the  period  of  penal  servitude  shall  be  10 
years." 

As  we  understand  from  this  statemcBt, 
four  years'  "  penal  servitude  "  is  to  be  the 
substitute  for  seven  years'  transportation, 
six  years'  penal  servitude  for  ten  years* 
transportation,  and  eight  years'  penal  serri- 
tude  for  fifteen  years'  transportation ;  but 
in  what  the  punishment  of  penal  servitude 
is  to  consist,  whether  in  ordinary  imprison- 
ment, separate  confinement,  employment 
in  the  hulks  or  on  public  works,  or  a  com- 
bination of  all  these,  we  are  unable  to  do 
more  than  conjecture  ?  It  is  impossible  not 
to  feel  that  the  Lord  Chancellor  did  little 
more  than  develope  the  skeleton  of  the 
Government  measure,  and  the  public  can 
scarcely  fail  to  participate  in  the  disappoint- 
ment which  Earl  Grey  expressed  at  the  ab- 
sence of  a  fuller  and  more  satisfactory  an- 
nouncement. That  noble  Earl,  who  held 
for  some  years  the  office  of  Secretary  of 
State  for  the  Colonies,  and  is  known  to  take 
the  most  lively  interest  in  the  subject,  is 
understood  to  have  said  : — 

"  He  must  express  his  disappointment  at  not 
having  heard  from  his  noble  friend  a  fuller  ex- 
planation of  the  mode  in  which  the  Government 
intended  to  deal  with  this  subject ;  and  also 
his  objections  to  some  of  the  provisions  of  the 
measure  before  them.  He  did  anticipate 
that  his  noble  and  learned  friend  would  have 
stated  the  measures  which  the  Government  in- 
tended to  adopt  in  order  to  carr}'  into  effect  tnc 
punishment  they  proposed.  He  wished  to 
know  the  extent  to  which  the  existing  pnsons 
at  Portland  or  Dartmoor  were  to  be  enlarged, 
or  what  new  prisons  were  to  be  erected,  an<i 
what  expense  it  was  calculated  would  be  jn< 
curred  on  this  head.  He  desired,  also,  tp  dc 
informed  whether  the  necessary  works  nao 
been  begun,  in  order  to  avoid  any  danger  « 
not  being  prepared  for  the  full  carrying  out » 
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the  new  system  when  it  was  adopted.  Above 
all,  he  anticipated  that  bis  noble  and  learned 
friend  would  have  stated  what  was  to  be  done 
with  the  convicts  whoj  in  the  existing  state  of 
the  law  and  according  to  the  existing  practice^ 
had  been  taught  to  expect  that  at  a  given 
period  they  would  be  released  from  the  severe 
discipline  of  the  establishments  at  Portland^ 
Dartmoor,  and  Bermuda.*' 

After  referring  to  a  return,  showing  that 
the  total  number  of  convicts  removed  to  the 
Australian  colonies  with  tickets  of  leave  in 
the  year  1851  was  3,182,  and  in  the  last 
year  3,735,  and  observing  that  he  knew  of 
no  cause  in  existence  tending  to  diminish, 
and  rather  anticipated  an  increase  of  the 
number  in  the  present  year.  Earl  Grey  pro- 
ceeded:— 

'"That  being  so,  he  wished  to  know  what 
was  to  be  done  with  them  ;  and  he  was  par- 
ticularly anxious  on  this  point,  as  he  found 
that  at  the  time  this  return  was  made  up,  there 
were  in  the  prisons  at  PorUand,  Dartmoor,  and 
Bermuda,  1,234  convicts  who  were  entitled, 
under  the  regulations  which  were  in  force 
when  they  were  sent  there,  to  expect  before 
this  time  to  be  relieved  from  the  discipline  at 
those  establishments.  Those  who  reflected 
upon  the  extreme  severity  of  that  discipline, 
and  recollected  that  it  was  the  hope  of  being 
relieved  from  it  which  had  in  past  years  been 
the  chief  stimulus  to  good  conduct  on  the 
part  o[  the  convicts,  would  agree  with  him  in 
thinking  it  of  extreme  importance  that  the 
House  should  know  what  was  to  be  done  with 
these  persons." 

In  the  course  of  the  debate,  several  sug- 
gestions, of  great  importance,  were  thrown 
out,  which  it  was  admitted  were  well  de- 
serving of  consideration  in  future  stages  of 
the  Bill.     It  was  said,  that  the  practice 
adopted  of  late  years  in  the  colonies  of  not 
discharging  a  convict  at  once  and  placing 
him  in  a  state  of  liberty  after  punisnment, 
but  giving  him  a  ticket  of  leave,  liable  to  be 
revoked  in  case  of  nriisconduct,  had  pro- 
duced the  most  beneficial  results ;  and  it 
was  more  than  hinted  that  something  of 
the  kind    might  be    established    in   this 
country.     It  was  also  suggested,  by  Lord 
Brougham,  that,  with  a  view  to  the  pre- 
vention of  crime,  the  police  system  should 
be  extended  and  rendered  more  efficient, 
the  immediate  effect  of  which  would  be  to 
sow  distrust  amongst  criminals,  and  increase 
the  security  of  the  community.    The  sug- 
gestions thrown  out  in  the  course  of  the 
debate  were  received  with  great  frankness 
b?  the  Grovemment,  and  it  was  admitted 
that  the  measure,  as  originally  framed,  was 
sosoeptible  of  improvement,  and  that  it  was 
faeped  the  Government,  widi  the  assistance 


of  those  who  had  devoted  their  attention 
to  the  subject,  would  be  able,  before  the 
Bill  passed  through  its  various  stages,  to 
render  it  more  deserving  of  the  approvid  of 
the  Legislature. 

The  short  discussion  which  took  place  on 
the  second  reading  was  highly  suggestive, 
and  well  calculated  to  direct  attention  to  a 
question  the  social  importance  of  which  can 
hardly  be  exaggerated ;  and  which  we 
earnestly  commend  to  the  con;iideration  of 
such  of  our  readers  as  have  leisure  to  de- 
vote  to  it. 


NEW  STATUTES  EFFECTING  ALTE- 
RATIONS  IN  THE  LAW. 


bail  in  error. 
16  &  17  Vict.  c.  32. 

Tbk  preamble  recites  8  &  9  Vict.  c.  68. 

No  execution  to  be  stayed  or  defendant 
discharged  from  custody  till  recognizance 
given  for  defendant's  personal  appearance, 
except  when  writ  brought  by  Attorney- 
General;  8.  1. 

Where  default  made  in  personal  appear- 
ance of  defendant  on  the  argument.  Court 
may  order  recognizance  to  be  estreated,  and 
writ  of  error  to  be  quashed  ;  s.  2. 

No  judgment  to  be  given  for  defendant 
for  want  of  a  joinder  in  error,  except  by 
order  of  the  Court  in  open  Court ;  and 
Court  may  examine  record  and  give  jud 
ment,  though  no  assignment  of  errors  file 
s.  3. 

Where  judgment  affirmed,  defendant,  if 
present  in  Court,  may  be  committed  in 
execution ;  s.  4. 

Where  recognizance  has  been  estreated, 
or  judgment  affirmed,  or  writ  of  error 
quashed,  a  Judge  may  issue  warrant  to 
take  defendant,  and  render  him  to  prison 
in  execution  ;  s.  5. 

How  time  of  imprisonment  shall  be 
reckoned  when  defendant  rendered  in  exe- 
cution ;  s.  6. 

If  default  be  made  in  rendering  defend- 
ant to  prison,  and  warl^ant  be  issued  against 
him,  he  shall  pay  the  costs  and  charges  of 
the  render ;  s.  7. 

Where  default  made  by  defendant  in  pro- 
ceeding to  trial  in  Queen's  Bench,  Court 
may  estreat  recognizance  without  scire 
facias  ;  s.  8. 

The  following  are  the  Title  and  sections 

of  the  Act: — 

An  Act  to  make  further  Provision  for  staying 
Execution  of  Judgment  for  Misdemeanors 
upon  giving  bail  in  error.  [2Sth  June,  18b3.] 
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Whereas  by  ao  Act  passed  Id  the  8  &  9  Vict, 
c.  68,  intituled  "  An  Act  to  stay  Execuion  of 
Judgment  for  Misdemeanors  upon  giving  Bail 
in  Error/'  it  is  amongst  other  tlungs  provided 
that  no  execution  upon  any  such  judgment 
shall  be  stayed  unless  and  until  the  defendant 
or  defendants  shall  become  bomad  by  recog- 
nizance to  prosecute  the  writ  of  error  with 
effect,  and  in  case  the  judgment  shall  be  af- 
firmed forthwith  to  render  the  defendant  or 
defendants  to  prison,  according  to  the  said 
judgment,  where  imprisonment  shall  have 
been  adjudged :  And  whereas  it  is  expedient 
to  make  further  provision  for  securing  the 
render  of  a  defendant  to  prison,  according  to 
the  judgment  given  against  him,  when  such 
judgment  shall  have  been  affirmed,  or  such 
writ  of  error  shall  have  been  quashed :  Be  it 
therefore  enacted  as  follows  : — 

1.  In  every  case  in  which  a  writ  of  error 
shall  be  brought  to  reverse  any  judgment  for 
misdemeanor,  except  when  the  same  shall  be 
brought  by  her  Majesty's  Attorney- General, 
no  execution  thereupon  shall  be  stayed,  nor 
shall  any  defendant  be  discharged  from  impri 
sonment  as  to  such  execution,  unless  and  until 
he  shall  become  bound  by  recognizance,  to  be 
acknowledged  in  manner  in  the  said  Act  men- 
tioned, to  prosecute  the  writ  of  error  with 
effect,  and  personally  to  appear  in  the  Court 
wherein  such  writ  may  be  returnable  on  the 
da^  whereon  judgment  shall  be  given  upon  the 
said  writ  of  error,  and  also,  if  so  ordered  by 
the  Court  or  by  a  judge  thereof,  four  days' 
notice  being  given  either  to  the  defendant  or 
his  attorney  or  to  the  bail  personally,  or  by 
leaving  the  same  at  his  or  their  last  known 
place  of  abode  on  the  days  and  times  appoint- 
ed for  any  proceeding  upon  the  said  writ,  and 
80  from  day  to  day,  and  not  to  depart  that 
Court  without  leave,  and  forthwith  to  render 
the  said  defendant  to  prison,  according  to  the 
said  judgment,  in  case  the  said  judgment  shall 
be  affirmed. 

2.  In  every  case  in  which  a  defendant  shall 
make  default  in  prosecuting  such  writ  of  error 
with  effect,  or  in  personally  appearing  in  the 
Court  of  Error  upon  any  proceeding  to  be  had 
upon  such  writ  of  error  as  aforesaid,  it  shall 
be  lawful  for  the  said  Court  to  order  the  said 
recognizance  to  be  estreated  into  the  Court  of 
Exchequer  in  a  summary  way,  and  without  the 
issuing  of  any  writ  of  scire  facias  in  that  be- 
half,  and  also  to  order  the  said  writ  of  error  to 
be  quashed,  without  any  argument  being  had 
thereupon;  and  in  every  such  case  the  de- 
fendant shall  forthwith  be  liable  to  execution 
upon  the  judgment. 

3.  Whenever  any  writ  of  error  shall  be 
brought,  under  the  provisions  of  the  said  Act, 
for  reversing  any  judgment  in  misdemeanor, 
and  error  shall  be  assigned  thereon,  no  judg- 
ment of  reversal  shall  be  entered,  either  for 
want  of  a  joinder  in  error  or  otherwise,  with- 
out the  special  order  of  the  Court  in  which 
rach  writ  of  error  shall  be  pending,  pro-  > 
novmced  in  open  Court;  and  upon  a  certifi- 
ctte,  signed  by  or  on  behalf  of  the  Attorney  or 


Solicitor-General,  that  notice  has  been  givea 
to  one  of  them  of  such  intended  application, 
and  in  the  event  of  there  being  no  joinder  in 
error,  such  Court  of  Error  may  proceed  to  ex- 
amine the  record  in  error,  and  may  give  rodi 
judgment  thereon  as  the  Court  from  wluch 
error  is  brought  ought  to  have  done,  although 
no  joinder  in  error  may  have  been  filed. 

4.  In  every  case  in  which  a  defendant  shall 
personally  appear  in  Court  upon  any  proceed- 
ing had  upon  any  such  writ  of  error,  and  judg- 
ment thereupon  shall  be  affirmed,  or  such  writ 
of  error  shall  be  quashed,  it  shall  be  lawful  for 
such  Court  of  Error  forthwith  to  commit  the 
said  defendant  to  the  keeper  of  the  Queen's 
prison,  and  to  order  the  said  keeper  to  deliver 
such  defendant  to  the  keeper  of  the  gaol  or 
prison  in  which  he  may  have  been  adjud]B[ed  to 
oe  imprisoned ;  and  the  said  keeper  of  the 
Queen's  prison  shall  thereupon  deliver  sach 
defendant  to  the  keeper  of  such  gaol  or  prison, 
and  the  keeper  of  such  last-mentioned  gaol  or 
prison  shall  thereupon  cause  such  defendant 
to  be  kept  in  safe  custody  in  such  gaol  or 
prison,  in  pursuance  of  and  in  execution  of  the 
said  judgment. 

5.  And  whenever  it  shall  be  made  appear  to 
any  one  of  the  Judges  of  the  Superior  Courts 
of  Record  at  Westminster,  either  by  affidavit 
or  by  certificate  of  the  proper  officer  of  the 
Court  of  Error,  that  the  recognizance  of  a  de- 
fendant given  under  the  provisions  of  this  Act 
hath  been  ordered  to  be  estreated,  or  that 
judgment  upon  the  said  writ  hath  been  af- 
firmed, or  that  such  writ  of  error  hath  been 
quashed,  and  that  default  hath  been  made  bv 
the  space  of  four  days  in  rendering  the  defena* 
ant  to  prison  in  execution  of  the  judgment,  it 
shall  be  lawful  for  such  Judge  to  issue  his 
warrant  under  his  hand  aind  s^,  and  thers^ 
to  cause  such  defendant  to  be  apprehendN^ 
and  conveyed  to  the  gaol  or  prison  in  which 
such  defendant  may  have  been  adjudged  to  he 
imprisoned,  pursuant  to  and  in  execution  of 
the  judgment  given  against  such  defendant. 

6.  In  every  case  in  which  a  defendant  shall 
be  committed  by  any  Court  of  Error  in  exe- 
cution of  the  judgment  given  against  such  de- 
fendant, and  in  every  case  in  which  a  defend- 
ant shall,  by  virtue  of  any  warrant  or  in  other 
manner,  be  rendered  to  prison  in  execution  of 
such  judgement,  the  imprisonment  of  such  de- 
fendant (if  imprisonment  shall  not  have  com- 
menced under  such  execution)  shall  be  reckon- 
ed to  begin  from  the  day  when  such  defendant 
shall  be  in  actual  custody  in  the  gaol  or  prison 
in  which  he  may  have  been  adjudged  to  be 
imprisoned  under  such  judgment ;  and  if  the 
defendant  shidl  have  been  discharged  from 
imprisonment  on  giving  bail  in  error,  as  is 
hereinbefore  mentioned,  such  defendant  shall 
be  imprisoned  for  such  further  period- in  the 
same  nrison  as,  with  the  time  tfnring  whi^ 
such  defendant  may  already  ha^e  been  imnn^ 
soncd  under  such  execution,  shall  be  equal  to 
the  period  for  which  he  was  adjudged  to  oe 
imprisoned  as  aforesaid.  , 

7.  Wheoever  default  shall  have  beeninadfl 


JiTew  8tatntt9,^Repeal  qf  Certificate  Dufy-^Siamp  Duty  BUU. 


in  repdering  a  defendant  to  prison  in  execution 
of  a  judgment  for  misdemeanor,  and  a  warrant 
shall  hare  been  issued  against  such  defendant 
to  enforce  such  render  to  prison,  according  to 
the  provisions   of  this  Act,  such  defendant 
shall  be  liable  to  pay  the  costs  and  charges  of 
sach  render  ;  and  if  the  prosecutor  Bhall,  be- 
fore the  expiration  of  the  defendant's  imprison- 
ment, have  caused  the  amount  of  such  costs 
and  charges  to  be  ascertidned  by  one  of  the 
Masters  or  the  assistant  Master  on  the  Crown 
nde  of  the  Court  of  Queen's  Bench,  and  shall 
have  left  with  the  said  defendant,  and  with  the 
keeper  of  the  prison  or  his  deputy,  a  certificate, 
under  the  band  of  such  Master  or  assistant 
Master,  of  the  amount  of  such  costs  so  ascer- 
tamed,  then  and  in  every  such  last-mentioned 
case  the  defendant  shall  not  be  discharged  out 
of  custody  until  such  costs  and  charges  have 
been  paid^  or  until  an  order  has  been  made  by 
the  Court  for  the  Relief  of  Insolvent  Debtors 
or  of  Bankmptcy  for  such  discharge. 
)  8.  And  whereas  in  cases  of  default  made  by 
parties  in  performing  the  conditions  of  recog- 
niaances  into  which  they  may  have  entered  to 
proceed  to  the  trial  of  issues  joined  upon  any 
indictment  or  information  filed  in  her  Majesty's 
Coort  of  Queen's  Bench  it  hath  been  the  usage 
and  practice  to  enforce  the  forfeiture  of  such 
recognizances  by  writ  of  scire  facias,  and  the 
course  of  procedure  by  *circ  facias  in  such 
cases  is  dilatory,  inconvenient,,  and  expensive : 
Be  it  therefore  enacted.  That  in  every  such 
case  of  default  it  shall  be  lawful  for  the  said 
Comt,  or  a  Judge  thereof,  to  call  upon  the 
parties   who  have  entered  into  such  recog- 
nizance, by  rule  or  order  to  show  cause  why 
such  recognizance  should  not  be  estreated  into 
the  Exchequer,  and  thereupon,  unless  cause 
shall  be  shown  to  the  satisfaction  of  the  said 
CSourt  or  Judge,  in  excuse  of  such  default, 
snch  Court  or  Judge  may  order  such  recog- 
nizance to  be  estreated  into  the  Exchequer. 


REPEAL  OP  CERTIFICATE  DUTY. 

STAMP   DUTY   BTLLS. 

There  is  some  complexity  in  regard  to 
the  progress  of  the  several  Stamp  Duty 
Bills,  which  were  subdivided  in  order  to 
pass  speedily  those  parts  which  are  undis- 
puted, particularly  in  regard  to  the  impor- 
tant measure  of  a  uniform  penny  receipt 
stamp. 

The  Stamp  Duties'  Bill  comprised,  in 
the  first  instance,  the  Duties  of  Newspapers 
md  Snj^lements,  and  the  reduction  of  the 
Baty  on  Articles  of  Clerkship  and  Annual 
Ger^eates.  The  Bill,  now  separated  into 
two,  is  arranged  as  follows : — 

No.  I9  comprises  Receipt  Stamps^  reduced 
to  a  pemiy«  whatever  the  amount ; — la£e 
Mdes  ;--County  Paktine  Articles  of 
Clerkahip  {^Scotch  Inrentories  ;-^hi^l 
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Licences ; — Purchases  subject  to  Mortgages 
or  Annuities ; — Counterparts  of  Leases  ;•-■ 
Stamping  Documents ; — ^Transfers  of  Bonds 
and  Mortgages  of  Public  Companies ;  &e. 

This  Bill  has  passed  the  Commons  and 
is  now  in  the  House  of  Lords. 

The  Bin,  No.  2,  is  now  confined  to  the 
Duties  on  Newspapers  and  Supplements, 
and  to  the  Duties  on  Articles  of  Clerkship 
and  Annual  Certificates.  This  Bill,  as 
amended  in  Committee,  stands  for  consider- 
ation on  Monday  next,  the  18th,  but  it 
seems  probable  that  the  question  on  the 
Newspaper  Duty  only  will  be  taken  that 
day ;  and  that  the  Chancellor  of  the  Ex- 
chequer will  arrange  a  convenient  time  with 
Lord  R.  Grosvenor  to  take  the  discussion  on 
the  Repeal  of  the  Annual  Certificate  Duty, 
The  delay  which  has  hitherto  occurred, 
appears  to  nave  been  unavoidable  ;  but  any 
further  postponement  we  apprehend  will  be 
prejudicial,  because,  after  the  decision  on 
the  question  whether  there  shall  be  k  partial 
or  total  repeal  of  the  tax,— -if  the  repeal 
should  be  carried, — ^the  rest  of  the  Bill  of 
Lord  R.  Grosvenor  for  amending  the  An- 
nual Registration  of  Attorneys  and  Solicitors 
must  be  proceeded  with ;  otherwise  all  the 
erils  which  prevailed  before  the  Attorneys* 
and  Solicitors'  Act  of  1843,  will  be  re- 
vived. 

As  explained  on  a  former  occasion,  the  ex- 
pected advantage  of  taking  the  decisicm  of 
the  House  on  the  Chancellor  of  the  £x* 
chequer's  Bill  was,  that  the  Government 
would  be  guided  by  that  decision ;  but  if 
taken  on  Lord  R.  Grosvenor's  Bill,  it  might 
still  be  contested  at  each  stage.  The  pre- 
sent period  of  the  Session  seems  now  to 
render  it  necessary  that,  in  one  form  or 
other,  an  early  division  on  the  question 
should  take  place.  The  Chancellor  of  the 
Exchequer's  Bill  stands  for  Monday,  the 
18th,  and  Lord  R.  Grosvenor's  for  Wed* 
nesday,  the  20th  inst.  We  think  the  Pro- 
fession would  now  prefer,  if  it  can  be  so 
arranged,  that  the  question  should  be  de- 
bated on  the  second  reading  of  Lord  Robert 
Grosvenor's  Bill,  leaving  the  clauses  in  the 
SUmp  Duties'  Bill  No  2  to  be  limited  to 
the  Newspaper  Stamp  Duties,  which  appear 
to  be  somewhat  incongruously  united  with 
the  Annual  Tax  on  Attorneys.  In  favour 
of  this  view,  it  may  be  observed,  that  there 
is  another  Bill  relating  to  the  Law  of  News- 
papers, defining  what  shall  be  deemed  a 
newspaper  and  liable  to  be  stamped,  and  it 
woula  be  more  consistent  to  engraft  <hi  that 
BiU  the  regidatbn  of  the  siae  of  newqptpers 
and  the  stamp  appHcable  thereto. 
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Thero  is  also  another  measare,  namelj^ 
the  Jdeertisement  Duty  redaction  or  abo- 
lition« — ^which  might  fuso  be  appropriately 
connected  with  the  Newspaper  Act,  so  that 
the  whole  might  be  incorporated  in  one  in- 
stead oi  faaviog  three  separate  Acts. 


The  Motion  will  be  made  on  Wednesday 
exl  the  20th.     The  solicitors  both  in  town 
and  comitry  will,  of  conrse,  urge  the  attend- 
ance of  their  friends  in  Parliament. 

SIMONY  LAW  AMfiNDMENT. 

Thb  Dill  bnniiifht  in  by  Mr.  R.  Pfailfimore, 
to  amend  the  Law  respectinj^  Simony,  and  to 
reader  iUeKal  the  Sale  of  the  next  Presentation 
to  aqy  Ecclesiastical  Beneoeet  recites  that,  by 
the  aals  and  purchase  of  the  next  avoidances 
or  preoenfatioils  to  ecdesiastieal  benefices  the 
Law  respecting  Simony  is  often  evaded,  and 
great  scandal  brought  upon  the  Church ;  that 
Uie  purchase  or  procurement  ior  money  or  re« 
ward  by  clergymen  of  nest  presentations  or 
airoidances  has  been  rendered  illegal  by  the 
12  Ann*  St.  2»  c.  12«  and  that  it  Is  expedient  to 
in^nd  the  operation  of  the  Statute  to  lay  per- 
r^  it  is  thei^ore  proposed  to  enact** 


1.  That  if  any  person  shall,  for  any  sum  of 
money,  reward,  gift,  profit,  or  advantage  di- 
rectly or  indirectly,  or  for  .or  by  reason  o£  any 
promise,  agreement,  grant,  band,  covenant,  or 
other  assurance  of  or  for  any  sum  of  ^  mon^,  ^ 
neward,  fph,  profit,  or  benefit  whatsoever,  di-  ^ 
rectly  or  indirectly,  in  his  o\yn  name  or  in  the 
name,  of  any  other  person  or  persons,  take, 
procnre,  or  accept  the  next  avoidance  of  or 
presentadon  to  any  benefice  with  cure  of 
flouls,  dignity,  prebend,  or  Uvine  ecclesiasti- 
cal, and  shall  be  presented  or  cmlated  theze- 
upon,  that  then  every  such  presentation  or  col- 
lation, and  every  admission,  institution^  in* 
ycstitur^  and  induction  upon  the  &ame«  alkali 
be  utterly  void,  frustrate,  and  of  no  effect  in 
law,  and  such  agreement  ahail  be  deemed  and 
taken  to  be  a  simoniacal  contract ;  and  that  it 
shall  be  lawful  for  the  Queen  to  present  or 
collate  unto  or  give  or  bestow  every  such  be- 
nefice, dignity,  prebend,,  and  living  ecclesiasti- 
cal lor  that  one  time  or  turn  only* 

The  attention  of  the  members  of  the  Pro- 
fession acting  on  behalf  of  patrons  of,  Incum- 
bfancers  upon,  or  otherwise  interested  in, 
Chmneh  property,  is  called  to  this  bill.^ 


'  This 
fWfMwnt. 


Bill  has  been  withdrawn  for  the 


GENERAL  REGISTRY  OF  DEEDS. 

PRACTICAL   CONSEaUENCES. 

Amongst  the  difiiculties  in  r^jistering 
deeds  under  the  system  proposed  m  the 
Bill  now  before  Parliament,  the  foUoiriDg 
are  pointed  out  bv  Mr.  J.  T.  Hnmphij  in 
his  pamphlet  on  this  subject : — 

"1.  As  to  assurances  affecting  a  penoo'i 
lands  generally, — In  many  assurances  of  an  im- 
portant kind,  as  in  deeds  of  trust  for  the  bene- 
fit of  creditors,  mortgages,  settlements,  convej. 
ances  on  appointment  of  new  trustees  under 
settlements  and  wills,  assignments  and  releaiee 
of  legacies  charged  on  lands,  &c.,  the  description 
of  the  lands  affected  by  the  assurance  often 
is,  and  can  be,  only  given  in  general  terms; 
and  decrees  and  orders  in  lenity  afiecting 
lands  generally  are  of  constant  occurrence.  In 
these  cases,  there  being  no  specification  of  the 
lands  and  in  many  of  them  both  the  specific 
lands  affected  and  the  title  to  them  being  un- 
known to  the  grantee  or  plaintiff,  it  would 
clearly  be  impossible  for  him  to  register  uaifix 
a  system  founded  on  derivation  of  title,  until 
be  had  ascertained  the  lands  and  investigated 
the  title ;  the  effect  of  which  would  be  that  the 
assurance,  decree,  or  order,  &c.,  would  be  ex- 
posed in  the  meantime  to  all  the  risks  atten£ng 
unregistered  assurances,  llie  inability  to  re« 
gister  in  these  cases  is  a  consequence  arisinc 
out  of  the  peculiar  nature  of  the  system  adopted 
in  the  bill.  The  difficulty  would  apply  Bot 
only  to  entries  in  the  index  of  tities,  where  the 
lands  and  the  titles  were  not  known,  but  to  any 
entries  that  might  be  necessary  in  Uie  index  of 
grantors,  where  the  title  was  known,  bat  the 
specific  lands  themselves  were  unknown,  since 
in  that  case  even  the  right  district  index  of 
grantors  could  not  be  selected.  The  i>rovi8ioa 
in  the  Bill,  sect.  11,  it  id  presumed,  is  intended 
to  meet  this  difficulty  to  some  extent,  as  re- 
e^ds  assurances  of  lands  by  a  general  descrip- 
tion, under  wills  which  have  been  registered 
(see  the  Second  Report  of  the  Real  Aooerty 
Commissioners,  p.  61,  and  the  Report  ox  the 
Registration  and  Conveyancing  Commissioners, 

{),  26) ;  but  as  regards  all  other  assurances  of 
ands  bj  general  description  no  provision  is, 
nor,  it  18  apprehended,  consistenUy  with  the 
leading  principle  of  the  system,  can  be  made. 

"  2.  As  to  decrees  and  orders  in  Eqwty  sf* 
fecting  lands ;  and  herein  of  Us  pendens.^Ti^ 
difficidty  lust  noticed,  in  regard  to  assurances 
of  lands  oy  general  descriptions,  and  also  the 
difiGiculty  before  adverted  to,  occasioned  by  the 
necessity  of  obtaining  a  correct  knowledge  of 
title  in  order  to  due  registration,  would  alone, 
it  is  conceived,  be  insurmountable  obstacles  in 
numerous  cases,  to  the  due  registration  of  de* 
cross  and  orders  according  to  Uie  present  pro- 
visions of  the  Bill;  but  the  Bill  moreover 
seems  to  take  from  them  a  protection  th^now 
have.  By  sect.  12,  the  decree  or  order  is 
treated  as  an  assurance,  and  by  sects.  31  and 
39,  would  be  void,  unless  duly  registered,  M 
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igBiOBt  toy  Babseqaent  usurance  for  valoable 
consideration  daly  registered  before  it,  eveD 
though  each  eabsequent  assurance  were  taken 
with  notice  of  the  decree  or  order ;  whereae  at 
present,  a  parchaaer  is  bound  by  the  result  of 
a  suit,  if  he  have  express  notice  of  the  suit 
pendinfr,  and  even  though  he  have  no  such  ex- 
press notice,  if  a  memorandum  of  the  Us  pen* 
dau  be  registered  under  the  provisions  of  2 
Vict.  c.  11.  But,  as  the  only  virtue  of  the  Us 
pendens  consists  in  the  decree  or  order  to  be 
obtained,  the  effect  of  the  Bill  would  seem  to 
be,  to  take  away  from  all  persons  claiming 
under  the  decree  or  order,  the  protection  of  the 
notice,  and  of  the  registration  under  that  Act, 
of  Us  pendens,  and  to  give  to  a  purchaser  buy- 
ing after  the  commencement  of  a  suit,  but  re- 
gistering his  conveyance  before  the  decree  is  or 
even  can  be  registered,  priority  against  the  de- 
cree. This  is  an  effect  which  coiUd  scarcely  be 
intended.  Some  of  the  earlier  Bills  for  the  re- 
gistration of  assurances,  which  have  been 
brought  into  Parliament,  provided  for  the  re- 
gistration of  Us  pendens,  and  thereby  avoided 
this  injurious  consequence. 

"  But  there  is  still  a  further  difficuhv  attend- 
ing the  due  registration  of  decrees  and  orders ; 
for  supposing  both  the  title  and  the  lands  be 
known,  bat  Sie  title  not  yet  registered  in  the 
index  of  titles,  the  decree  or  order  is  then  the 
/rtt  aaaurance  to  be  entered  in  that  index,  and 
entries  are  to  be  accordingly  made  in  the  index 
ofgrantors.  The  17th  section  of  the  Bill  nro- 
vides,  that  in  the  five  cases  there  referred  to 
(including  decrees  and  orders,  private  Acts  of 
Parliament,  and  the  vesting  of  lands  under 
Acts  of  Parliament),  the  assurances  to  be  re- 
gistered shaU,  for  the  purposes  of  registration, 
be  considered  to  have  been  made  by  the  person 
or  persons  whose  interest  shall  be  bound  or 
affected,  that  is,  such  persons  are  to  be  con- 
sidered as  grantors,  for  the  purpose  of  entry  in 
the  index  of  grantors. 

"Now  it  often  happens,  that  a  decree  or  or- 
der binds  the  rights  of  persons  who  are  un- 
known or  even  mnSom,  as  in  the  case  of  persons 
to  become  entitled  under  contingent  remain- 
ders and  executory  devises,  and  who  for  all  the 
bindmg  purposes  of  the  suit,  are  by  the  doc- 
trine of  the  Court  considered  to  be  represented 
by  the  persons  in  existence  (see  Mitf.  PI.  173, 
174) ;  or  in  the  case  of  orders  made  under  the 
IVustee  Act,  1850  (see  sects.  13,  14,  15,  16, 
19,  and  particularly  sects.  29  and  30),  binding 
the  rights  of  trustees,  mortgagees,  and  contin- 
gent remainder-men  who  are  unborn  or  un- 
known ;  or  in  cases  where  trustees  are  for  the 
purposes  of  a  suit  taken  to  represent  the  cestuis 
^  trust  horn  and  unborn  (see  15  &  16  Vict.  c. 
86, 8. 43,  rule  9) ;  and  possibly  other  cases  of 
this  nature  might  be  put.  In  these  cases,  it 
would  of  course  be  impracticable,  at  once  and 
for  all  time,  to  make  the  entries  requisite  for 
the  due  and  complete  registration  of  the  decree 
or  order,  so  as  to  bind  the  rights  of  all  persons 
to  be  ultimately  bound,  and  to  prevent  those 
who  were  unknown  or  who  afterwards  came 
into  existence  from  nullifying  the  decree  or 


order  against  them,  by  «  subsequent  sale  «f 
their  interest  to  a  purchaser  who  sbonHk  first 
duly  register  his  conveyance. 

"3.  llie  difficulty  last  observed  nponmay  per- 
haps be  illustrated,  in  a  more  striking  manner, 
by  reference  to  private  Acts  of  ParUameni  af- 
fecting lands,  which  by  sect.  13,  are  to  be  con- 
sidered as  assurances  lor  the  purposes  of  regis- 
tration. It  constantly  happens,  that  powers  oC 
sale  and  other  powers  ana  authorities  are  by 
these  Acts  given  to  trustees  and  others,  over- 
riding and  binding  the  estates  and  interests  of 
various  generations  of  persons  bom  and  un- 
born, entitled  in  succession  under  settlements 
and  wills.  In  such  a  case,  unless  the  title  to 
the  lands  was  already  upon  the  index  of  titles, 
so  that  the  act  could  be  entered  under  the  same 
head  of  title  as  some  previously  registered  as- 
surance, the  necessary  entries  in  the  index  of 
grantors  could  only  oe  made,  at  first,  in  the 
names  of  existing  persons  whose  interests  were 
aflfected  by  the  act,  and  the  like  entries  would 
have  to  be  made  in  that  index,  on  the  birtb  of 
every  person  taking  a  remainder  or  portion  or 
other  interest,  not  vested  in  any  person  in 
whose  name  the  act  had  previously  been  regis- 
tered  through  the  index  of  grantors :  so  that 
any  penon  claiming  under  the  Act  adversely 
to  soeh  inleraet  numt,  in  order  to  secnie  bim* 
self,  watch  events,  and  register  front  time  to 
time  as  occasion  might  require.  No  person 
therefore  could,  in  such  a  case,  safely  porcbaae 
under  a  private  Act  affecting  the  interests  of 
unborn  perso«s«  and  the  estates  under  it  woidd 
consequently  be  unmarketable,  notwithstand- 
ing the  powers  conferred  by  the  Act. 

"4.  The  registration  of  the  vesting  oftanfy 
under  provisions  of  Acts  of  Parliament  (sects* 
14  and  17  of  the  Bill),  would  be  exposed  to  the 
same  difficulty,  as  that  just  adverted  to  in  re. 
gard  to  decrees  and  orders  and  private  Acts  of 
Parliament :— as,  for  instance,  under  the  LandsT 
Clauses' Consolidation  Act,  1845,  sects.  31, 58, 
75,76,77;  wherebv,  in  those  cases  in  which 
no  convevance  can  oe  obtained  from  the  owners 
or  from  the  parties  thereby  enabled  to  sell  and 
convey,  or  in  which  they  fail  to  make  out  n 
title,  the  lands  are  declared  to  vest  in  the  pro- 
moters of  the  undertaking,  upon  depont  of  the 
purchase-money  and  execution  of  a  deed  poIL 
but  how,  in  such  a  case,  unless  the  title  were 
already  upon  the  index  of  tities,  could  the  me- 
morandum of  vesting  be  duly  registered,  by 
entries  in  the  index  of  grantors,  in  the  names 
of  all  the  parties  to  be  oonnd,  of  whom  some 
or  all  mignt  be  unknown  or  unborn  ^  In  fiact, 
in  the  majority  of  cases,  in  which  these  pro- 
visions for  vesting  are  had  recourse  to,  regis- 
tration  of  the  vesting  could  not  be  effected. 

"  These  cases,  in  which  decrees  and  orders 
in  Equity,  or  private  Acts  of  Parliament,  af- 
fecting, or  Uie  vesting  under  Acts  of  Parlia-^ 
ment  of,  the  rights  of  unborn  or  unknown  per* 
sons,  are  required  to  be  registered,  by  entries 
in  the  index  of  jprantors,  in  the  namee  of  M 
persons  whose  rights  are  to  be  bound  or  af- 
fected, must  not  be  confounded  with  those 
cases  in  which  a  person,  having  no  interest  ai 


General  Registry  of  Deeds. —Review :  Maugham's  Attorney^  Hand^Book. 


192 

all,  or  a  mere  limited  interest,  is  empowered  to 

seU  and  convey  the  absolute  interest,  and  in 

which  the  proper  entry  in  the  index  of  grantors, 

•  in  the  name  only  of  the  person  so  empowered, 

'  would  be  a  sufficient  entry  so  as  to  bind  all 

-those  whose  interests  were   subject  to   the 

power. 

"  As  to  the  effect  of  error  in  the  entries. 
<' As  the  Bill  provides  (sect.  34)  that  no  as- 
surance is  to  be  deemed  duly  registered,  unless 
and  until  all  the  required  entries  shall  have 
been  duly  made,  the  consequence  of  the  sys- 
tem, making  the  successive  entries  dependent 
upon  the  first  entry,  might  be  to  invalidate  the 
wnole  series  of  successive  registered  assurances, 
by  reason  of  some  defective  entry,  merely 
clerical  or  otherwise,  on  the  registration  of  the 
first  assurance. 

"  Suppose,  too,  what  might  be  no  uncommon 
case,  a  subsequent  assurance  deriving  title 
under  a  prior  assurance  to  be  first  registered 
by  the  proper  entry  in  the  index  of  grantors 
and  carried  to  its  head  of  title,  and  afterwards 
the  prior  assurance  to  be  registered  in  the  in- 
dex of  grantors,  and  carried,  as  it  must  be,  to 
its  separate  head  of  title ;  under  which  of  these 
two  separate  heads  of  title,  is  a  third  assurance, 
deriving  title  under  both  of  them,  to  be  regis- 
tered ?  and  thus  in  would  appear,  that  separate 
lieads  of  title,  in  the  index  of  titles,  might  be 
properly  commenced  for  the  same  title,  which 
might  eventually  lead  to  fraud  and  mischief; 
and  it  might  be  found  rather  difficult  by  any 
regulation  to  provide,  in  such  a  case,  for  their 
being  connected  with  each  other. 
"  As  to  evidence  qf  due  registration, 
''There  is  no  provision  in  the  Bill,  as  to  what 
shall  be  evidence  of  due  registration.  Indeed, 
.  neither  the  books  of  the  register,  nor  any  cer- 
tificate from  the  office,  even  with  the  produc- 
tion of  the  deed  itself,  could  prove  that  fact, 
inasmuch  as  it  would  dep^id  on  all  the  ex- 
traneous circumstances  connected  with  deriva- 
tion of  title,  the  proof  of  which  would  always 
be  necessary,  whenever  the  fact  of  due  regis- 
tration was  litigated,  or  had  to  be  proved. 
Thus,  in  order  to  establish  the  due  registration 
of  a  deed,  it  might  be  necessary  to  prove,  that 
the  grantor  in  Hie  deed  in  question  was  heir  to 
•the  grantee  in  the  deed  under  which  he  derived 
.  title,  and  this,  through  several  descents,  which 
might  be  attended  with  more  or  less  difficulty. 
That  illustration,  though  a  simple  one,  is  suffi- 
cient to  show,  in  a  strong  light,  the  inconveni- 
ence of  the  system,  in  regaid  to  judicial  pro- 
ceedings, when,  to  prove  the  mere  fact  of  due 
registration,  would  require  nothing  short  of  all 
the  evidence,  documentary  or  otherwise,  neecv- 
sary  to  establish  the  derivatiom  qf  title," 
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The  Jitomey^  Hand-Book :  comprising 
tftf  Law  and  Practice  relating  to  the 
Articles  and  Service  of  Clerkship,  the 
Ibuamnation^  Admission,  and  Re- Admis- 
sion qf  Attorneys  ;  and  the  Taking  Out 


and  Renewal  of  their  Annual  Cert^ 

cates;   with   all  the  New  EnaetmetUi, 

Rules,  Decisions  of  the   Courts,  Fonu, 

and  Explanatory  Notes  and  Direetmi, 

By   Robert  Maugham,  Secretary  to 

the  Incorporated  Law  Society  and  the 

Board  of  Examiners,  and  Deputy  Begi«- 

trar  of  Attora^s.     London :  W.  Mm- 

weU.     1853.    Pp.  xvi.,  200. 

The  following  are  the  Contents  of  this 

Work,   which  appears  to  be  opportundy 

published  at  the  time  the  new  Rules  and 

Orders  come  into  operation:   its  utility  is 

obvious : — 

1.  QuaUfieation  before  the  Law  of  Attorwfi 

Consolidation  Act^  1843. 
II.  Qualification  under  the  present  Statvietr- 
Articles  of  Clerkship. 

1.  Term  of  articles.  2.  Exception  in  favour 
of  graduates.  3.  Limited  number  of  dcrks.- 
Discontinuance  of  practice. — Clerk  to  another 
attorney.  4.  Age  of  clerk,  and  ftoji^/(fc  con- 
tract. 5.  Stamp  duty  upon  articles,  asngn- 
ments,  and  counterparts.  6.  Attorney's  bank- 
ruptcy, insolvency,  imprisonment,  or  abscond- 
ing. 7.  Death  or  insanity  of  the  attorney,  &c 
8.  Assignment  of  articles.  9-  Return  of  pre- 
mium. 

III.  Registering  or  Enrolling  of  Artides. 

1.  Affidavit  of  execution  to  be  filed  within 
six  months.  2.  Registration  after  six  months. 
3.  Registration  where  original  articles  lost.  4. 
Mode  of  registration. 

IV.  Mode  of  serving  Clerkship. 

1.  How  clerks  to  be  employed. — Partscrwe 
to  barrister,  pleader,  or  London  agent.  2.  The 
service  need  not  be  continuous. — Desth  of 
attorney ;  Clerk's  absence  on  account  of  illntts, 
&c.  3.  What  offices  may  be  holden  daring 
clerkship.  4.  What  offices  cannot  be  held 
during  clerkship.  5.  Service  to  Ae  paitnff 
of  the  attorney.    6.  Cancelling  artides. 

y.  Examination  of  Attorneys  and  SoUcitm* 
U  Apfdieants  for  admission  on  the  Boll^ 
be  examined.  2.  Orders  for  the  examinatioD 
of  solicitors  in  Chancery,  and  rmlations  for 
conducting  the  examination.  3.  Bules  for  the 
examination  of  attorneys-at-law  before  admtf* 
sion,  and  regulations  for  conducting  the  £&- 
mination.  4.  Practical  directions. — ^Notice  ot 
Examination.— Production  of  testimonials  oi 
service.  5.  Decisions  of  the  Court  as  to  ttie 
time  of  leaving  the  testimoDials.  6.  Condi- 
tional examinations.  7.  Renewed  notice  oi 
examination.  8.  Examination  of  Minois.  9* 
Enlargement  of  time  under  the  ejaaaaffs 
eertifieate.  10.  Instructions  to  the  eandi^t^ 
at  the  examination.  Examination  in  the  L>^ 
of  Real  Pk^peity  and  Conveyancing. 

VI.  Admission  of  Attorneys. 
1.  Proof  of  execution  of  articles  and  semce. 

2.  Notices  of  admission.    Amendment  of  no* 
tices  of  admission.    3.  Oath  to  be  taken  before 
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Notice.  Affidavit  of  service  of  clerkship  • 
Affidavit  of  having  given  notices  of  admisnon. 
Affidavit  of  payment  of  duty. 

4.  Taking  out  and  renewal  qf  Certificate. 

Notice  of  application.  Affidavit  in  support 
of  application  to  dispense  with  Term's  notice 
to  renew  certificate.  Affidavits  in  support  of 
application. 

5.  Annual  Declaration  of  Attorney, 
6.  Registrar's  Certificate  under  6  &  7  Vict, 
c.  T^,  8.  23. 

There  is  a  very  full  Index  added  to  the 
work  to  facilitate  reference,  with  a  list  of 
all  the  cases  on  the  ^bject^  including 
many  not  elsewhere  reported,  and  practicu 
directions  on  matters  peculiarly  within  the 
official  province  of  the  Author  as  Secretary 
to  the  Incorporated  Law  Society. 
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^mission.  4.  Admtstion  of  attorneys  of  the 
Palatine  Courts.  5.  Admission  in  other  Courts 
onsignmgtheRoU.  Adraismns  in  Chancery. 
6.  Change  of  name  on  Roll.  7.  Defective 
qnalificatioii  of  attorney  not  to  disqualify  the 
derk.  8.  Exceptions  in  favour  of  Government 
solicitors,  &c.  9.  Stamp  duty  cm  admission. 
10.  Admission  in  the  Colonial  Courts. 
VII.  Annual  Certificates  of  Attorneys. 
1.  Appointment  of  Registrar  of  Attorneys. 
—His  certificate.  2.  Stamped  certificate  not 
to  be  issued  without  the  Registrar's  certificate. 

3.  Mode  of  obtaining  the  certificate  of  the  Re* 
gistrar,  and  the  stamped  certificate.    Regula* 
tions  at  the  Incorporated  Law  Society.     4. 
Amount  of  stamp  duty. 
VIII.  Taking  out  and  renewing  Annual  Cer- 

tificates. 

1.  After  twelve  months,  no  certificate  to  be 
granted  without  leave  of  the  Court  or  a  Judge. 
2.  Rules  and  Orders  of  the  Court  regulating 
the  noticed  and  affidavits  in — Ist,  Chancery. 
2iid,  in  the  Common  Law  Courts.  3.  Prac- 
tical directions.  4.  Cases  in  which  full  notice 
dispensed  with.  5.  Cases  in  which  the  full 
notice  will  not  be  dispensed  with.  6.  Where 
the  attorney  has  been  out  of  the  Profession 
several  years.  Where  re-examination  ordered. 
Where  re-ezaminations  were  not  ordered.  7. 
Where  payment  of  arrears  and  fines  are  not 
leqmred.  8.  Where  the  arrears  and  fines  aro 
required.  Refusal  of  renewal  of  certificate  for 
malpractice.  9.  Defective  affidavits  and  no* 
tices. 

IX.  Striking  Attorneys  off  the  RoU, 

1.  Striking  off  the  Roll  at  the  attorney's 
own  request.  2.  Defective  or  fraudulent  ser- 
vice of  clerkship.  3.  Offences  for  which  at- 
torneys will  be  struck  off  the  Roll,  or  fined. 

4.  CJomplaints  against  attorneys,  for  which 
they  were  not  struck  off  the  Roll.  5.  The  Ap- 
plication must  be  made  by  a  barrister.  6. 
striking  the  name  off  the  Rolls  of  other 
Courts.  7«  Costs  of  applications  against  at- 
torneys. 

X.  Remtidmission. 
1.  After  hanog  been  struck  off  the  RoU. 
2.  Notice  of  appUcation  in  Chancery.    3»  No* 
ties  of  i^iplication  at  Common  Law. 
XL  #Vef. 
Under  6  &  7  Vict.  c.  73,  schedule  2.   Under 
Orders  of  25th  Oct.,  1852,  schedule  2,  part  1. 
Under  15  &  16  Vict.  c.  73. 

Appendix  of  Forms. 
1.  Articles  ^f  Clerkship. 
Ordinary  form.  Where  deik  articled  to  his 
fidier.  Proviso  lor  return  of  pfamium.  Affi- 
davit of  execution  of  articles  ot  clerkship.  As- 
iigmnent  of  artidee  of  clerkship.  Affidavit  of 
ezeentbn  of  assignment  of  articles.  Affidavit 
in  support  of  motion  to  enrol  articles  nmne  pro 
tme. 

2,  Bxassimafiou^ 

Notice.    Affidavit  in  support  of  application 
to  enlarge  examiners'  certificate. 


PRIVY  COUNCIL  APPEALS. 

PRACTICB   OP    THK    JUDICIAL    COMMITTIB. 

At  the  Court  at  Buckingham  Palace,  the  13th 
day  of  June,  1853,  present  the  Queen's 
most  excellent  Majesty  in  Councti. 
Whereas  there  was  this  day  read  at  the 
Board  a  report  from  the  Right  Honourable  the 
Lords  of  the  Judicial  Committee  of  the  Privy 
Council,  dated  the  30th  May  last  past,  humblv 
setting  forth  that  the  Lords  of  the  Judicial 
Committee  have  taken  into  consideration  the 
practice  of  the  Committee  with  a  view  to 
greater  economy,  despatch,  and  efficiency  in 
the  appellate  jurisdiction  of  her  Majesty  in 
Council,  and  that  their  lordships  have  agreed 
humbly  to  report  to  her  Majesty,  that  it  is 
expedient  that  certain  changes  should  be  made 
in  the  existing  practice  in  appeals,  and  recom- 
mending that  certain  rules  and  regulations 
therein  set  forth,  should  henceforth  be  ob- 
served, obeyed,  and  carried  into  execution, 
provided  her  Majesty  is  pleased  to  approve  the 
same: 

Her  Majesty  having  taken  the  said  report 
into  considbratioD,  was  pleased,  by  and  irith 
the  advice  of  her  Privy  Council,  to  approve 
thereof,  and  of  the  roles  and  regulations  set 
fordi  therein,  in  the  words  following;  vide- 
licet:— 

1.  That,  any  former  usage  or  practice  of  her 
Majesty's  Privy  Council  notwitnstanding,  an 
appellant  who  shall  succeed  in  obtaining  a  re- 
versal or  material  alteration  of  anv  judgment, 
decree,  or  order  appealed  from,  shall  be  entitled 
to  recover  the  costs  of  the  appeal  from  the  re- 
spondent, except  in  cases  in  which  the  Lords 
of  the  Judicial  Committee  may  think  fit  othfir- 
wise  to  direct. 

2.  That  the  Ragistrsr,  or  Other  proper  offiMT 
haviw  the  custody  of  records  in  any  Court  or 
speciii  jurisdiction  from  which  an  appeal  is 
bvooght  to  hsr  Majesty  m  Conncil*  be  dnolsd 
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to  seDd  by  post,  with  all  possible  despatch,  one 
certified  copy  of  the  transcript  record  in  each 
cause  to  the  Registrar  of  her  Majesty's  Privy 
Council,  Whitehall;  and  that  all  such  trans- 
cripts be  registered  in  the  Privy  Council  Office, 
with  the  date  of  their  arrival,  the  names  of  the 
parties,  and  the  date  of  the  sentence  appealed 
from  ;  and  that  such  transcript  be  accompanied 
by  a  correct  and  complete  index  of  all  the 
papers,  documents,  and  exhibits  in  the  cause ; 
and  that  the  Registrar  of  the  Court  appealed 
from^  or  other  proper  officer  of  such  Court,  be 
directed  to  omit  from  such  transcript  all  merely 
formal  documents,  provided  such  omission  be 
stated  and  certified  in  the  said  index  of  papers ; 
and  that  especial  care  be  taken  not  to  allow  any 
document  to  be  8e(  forth  more  than  once  in 
such  transcripts  and  that  no  other  certified 
copies  of  the  record  be  transmitted  to  agents 
in  Englandj  by  or  on  behalf  of  the  parties  In 
the  suit ;  and  that  the  fees  and  expenses  in- 
curred and  paid  for  the  preparaition  of  such 
^ranseript  be  stated  and  certified  upon  it  by 
.the  Registrar  or  other  offioer  preparing  the 
aame. 

a.  That  when  the  record  ef  proceediftgs  or 
evidence  in  the  cause  appealed  has  neen 
printed  or  partly  printed  abroad,  the  Regis- 
trar, or  other  proper  officer  of  the  Court  from 
which  the  appeal  is  brought,  shall  be  bound  to 
send  home  the  same  in  a  printed  form,  either 
wholly  or  so  far  as  the  same  may  have  been 
printed,  and  that  he  do  certify  the  same  to  be 
Correct  on  two  copies,  by  signing  his  name  on 
every  printed  sheet,  and  by  affixing  the  seal,  if 
any,  of  the  Court  appealed  frbni  to  these 
topics,  with  the  sanction  of  the  Coiii't. 

And  that  in  aH  cases  m  wh^ch  the  parties  in 
appeals  shall  think  fit  to  have  the  proceedings 
pnnted  abroad,  they  shall  b*  at  liberty  to  do 
BO,  provided  they  cause  50  cbpJcs  of  the  same 
to  be  printed  in  folio,  and  transmitted,  at  their 
expense,,  to  the  Registrar  of  the  PWty  Council, 
two  of  which  printed  copies  shill  be  certified 
as  above  by  the  officers  of  the  Court  appealed 
from ;  and  in  this  case  no  further  expense  for 
copying  or  printing  the  record  wfll  be  incurred 
or  allowed  in  England.    . 

4,  That  on  the  arrival  of  a  written  transcript 
of  appeal  at  the.  Privy  Council  Office,  White- 
.Jiall,  the  appellant  or  the  agent  of  the  appellant 
prosecuting  the.  same,  shall  be  at  liberty  to  ^$il 
on  the  Registrar  of  the  Privy  Council  to  eaiwe 
.i|,  or  su4!h  part  thereof  w  may  be  necessary  for 
,  the  hearing  of  the  case,  and  likewise  all  such 
parts  thereof  as  the  respondent  or  his  agent 
may  require,  .to  be  printed  by  her  Majesty's 
printer,  oc  by  any  other  prijuter  on  the  same 
termf,  the  appellant  or  his  agent  engaging  to 
pay  the  cost  of  preparing  a  copy  for  the  printer 
at  a  rate  not  exceeding  one  shilling  per  brief 
aheet,  and  likewise  the  coat  of  printing  such 
record  or  appendix ;  and  ^t  lOO  copies  of  the 
same  be  struck  off,  whereof  30  copies  are  to  be 
deliveced  to  the  agents  on  each  side,  and  40 
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and  that  no  other  fees  for  solicitors'  oopiea  of  [Judges' and  officers  of  the  Superior  Courts  of 


the  transcript,  or  for  drawing  the  joint  ap|^* 
dix  be  henceforth  allowed,  the  solicitors  on 
both  sides  being  allowed  to  have  access  to  tbe 
original  papers  at  the  Council  Office,  and  to 
extract,  or  cause  to  be  extracted  and  copied, 
such  parts  thereof  as  are  necessary  for  the 
preparation  of  the  petition  of  appeal,  at  the 
stationer's  charge,  not  exceeding  U.  per  brief 
sheet. 

5.  That  a  certain  time  be  fixed  within  which 
it  shall  be  the  duty  of  the  appellant,  or  hi» 
agent,  to  make  such  application  for  the  print- 
ing  of  the  transcript,  and  that  such  time  be 
within  the  space  of  six  calendar  months  from 
the  arrival  of  the  transcript  and  the  registntioa 
thereof,  in  all  matters  brought  by  appeal  from 
her  Majesty's  colonies  and  plantations  east  oi 
the  Cape  of  Good  Hope,  or  from  the  territories 
of  the  East  India  Company,  and  within  the 
space  of  three  months  in  all  matters  brought 
by  appeal  from  any  other  part  of  her  Mnjes^s 
dominions  abroad ;  and  that  hi  default  of  ue 
appellSQt  or  his  agient  (iaking  efifecteal  stepe  for 
the  prosecution  of  the  appeal  withia  such  time 
or  times  respectively,  the  appeal  shall  stand 
dismissed  without  further  order^  an4  that  a  re- 
port of  the  same  be  made  to  the  Judicial  Com- 
toittee  by  thti  "Registrar  of  the  Privy  Council  tt 
their 'loi^ship's  next  sittrag. 

6.  That  whenever  it  shall  be  found  that  the 
decision  of  a  matter  on  appeal  is  likely  to  turn 
exclnaiFdy  on  r  question  of  law,  thb  agsnts  of 
the  parties,  with  the  sanction  of  the  Registite 
of  the  Privy  Council,  may  submit  such  ques* 
tion  of  law  to  the  Lords  of  tlie  Judicial  Com* 
miltee  ifi  the  fonn  of  ft  special  case,  s«id  print 
such  parts  only  of  the  trtmBcriptaa  may  bene- 
eessary.  for  the  diseoetion  of  lita  aame;  pro^ 
vkle'd  ihat  nothing  lieimii.«otiiain8d  sbsll  in 
any  way  bar  or  prevent  the  Lbrdsf  of  %be  Judi- 
cial Committee  fnomi  ordering  the  foil  diseoi- 
sion  of  the  whole  case,  if  tfaejr^iall  ao^^unkfit; 
and  that  in  «rder  to.  prmnolo  audi  aiRXDt^ 
menta  and  sitnpliicattoa  of  the  mattsrin  oil- 
pute,  |he  Il<^^rar.  of  the  Privy  Conacil  mj  < 
call  the  ngents  of  the  fiartiea  befora  bin,  and 
having  heard  them,  and  eotamined  the  tcan- 
scripty  may  report  tot  the  Gomnuttee  as  to  the 
nature  of  the  proceedinga. 

And  hev  Mftjesty  is  fuEtber  pleased  to  oidse, 
and  it  is  herel»y  ordered*  timt  die  foregoing 
rules  and  reguMons  be  punctually  obesrved) 
obeyed,  and  carried  into- ^xeeiition -in  aUip- 
peale  or  petationa  and4x>mplatnta  in  the  nature 
of  appeals  brought  to  her  "Ma^ty,  or  to  her 
heirs  and  successors,  in  Council,  from  her  Ma- 
jesty's  colonicB  and  plantations  abroad,  and 
from  the  Channel  Islands  or  the  lale  of  Man, 
and  frona  the  territories  of  the  £att  India  Com- 
pany, whether  the  same  be  from  Courto  of 
Justice  or  fi^im  special  jurisdictions,  other 
than  appeals  from  her  Majesty's  Courts  of 
Vice-Admiral^,  to  which  the  said  rules  are 
not  to  be  applied. 

Whereof  the  Judges  and  officers  of  her 
Majesty's  Courts  of  Justice  abroad,  and  the 
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tbe  East  India  Cooopaiiy,  and  all  other  persona 
whom  it  may  concern,  are  to  take  notice^  and 
govern  themselves  accordingly. 

(Signed)    Wm.  L  Bathurst. 
From  the  London  Gaiette  of  the  8th  July. 


NEW   REGULATIONS   AT  THE  AC- 
COUNTANT-GENERAL'S  OFFICE. 

With  the  Lord  ChaQcellor's  sanotioD, 
the  AccooQtant^General  has  extended  the 
time  for  the  delivery  of  cheques  from  two  lo 
three  o'clock* 

Provision  has  also  heen  made  for  opening 
the  oSiee  on  the  15th,  17th,  and  18th  days 
ef  October,  for  the  delivery,  out  of  the 
October  dividends,  of  the  regular  interest 
drafts,  and  any  other  regular  interest  drafts, 
which  may  have  become  payable  during  the 
dosing  of  the  office. 

The  Loud  Chaoeellor  has  also  authorised 
the  addition  of  another  clerk  to  each  di- 
*^sion  of  the  office. 

By  this  iicceasiQn  of  strength,  and  by  a 
new  cli3tiributiou  of  labour,  there  seems  no 
doubt  that  the  Protfession  and  die  Public 
will  be  materially  benefited. 


UNITED  LAW  CLERKS'  SOCIETY. 

o  IConctuiedfromp.  170,  ante.1 

Mr.  Wanwn,  d,  C,  proposed  t^  healih  of 
the.  Chairaum,.  whielv  he  said)  would  need  a 
very  few  .words  irom  him  to  commend  it  to 
thor  wttm  and  eDlhiisiiBtlo  reeeptioii-^for  the 
aame.of.Mr.  Jastice  ColeridgB  coneemrated 
within  iteelf  all  those  allHhutsi/  which  grace 
sad  dignify  the  admiaistMtkm  of  jusiice,--the 
atmoas  piiri^  of  personal  character,  Sfid  hi||^ 
Chnstian^iselmg,  annimtsd  and  aetaated  him 
ia  all  the  rdations  of  life,  and  aever  more 
viaib^.  than  in  dischargiag  the  dttties  of  his 
ludkial  office.    He  also  daimeden  behalf  of 
litentniB  ibadistiitgulshed  name  of  Mr  Jus- 
tice Coleridge,  for  ia  him  wse  foued  a  reAita- 
tien  of  the  cahinmy  that  law  and  letters  eannot 
agree.    When  he  looked  up  to  the  gallery  and 
sawthese  ladies^ whe^  ha  uxidersleod,  were  deeply 
mterestcd  in  the  iostiuiSlon  on  behalf  of  which 
they  were  assembled,  as  being  oonnected  with 
iU  members,  he  could  not  but  think  that  when 
the  learned  Judge  (the  Chairman)  was  speak- 
ing, his  aiecttog  words  must  haifte  awakened  in 
them  a  hearty  respoase.    When  agfon  -^  and 
with  those  wovds>  uttered  in  the  sincere  fed- 
ings  of  his  heart,  he  would  sit  down, — ^wben 
again  would  they  have  a  Chairman  like  M^. 
Justice  Coleridge,  with  a  brotherMU'law  like 
Sir  John  Patteson  ?    He  ci^ed  upon  them,  in 
conclusion,  to  drink,  with  all  the  honours,  the 
health  of  the  Chairman. 
The  CAosrsMm  in  returning  thanks  said  he 

could  not  adequately  express  his  feelings  and 


thanks  for  the  kind  nunner  in  which  his  friend 
Mr.  Warren  had  spoken  of  him,  and  in  which 
they  bad  responded  to  the  toast.  Such  as  he 
was,  his  services  were  entirely  at  the  disposal  of 
the  great  and  honourable  Profession  of  which 
he  had  been  for  so  many  years  a  member.  He 
had  had  in  that  Profession  far  more  success 
than  he  was  at  all  entitled  to,  and  the  only 
return  which  he  could  make  was  by  labouring 
to  discharge,  to  the  very  best  of  his  abilities,  the 
arduous  dudes  it  had  imposed  upon  him.  It 
would  not  be  numy  years  before  he  should  he 
called  upon  to  quit  tne  poet  he  then  occupied, 
and  he  coold  assUi^  them  that  there  was  no- 
thing in  the  dignity  or  the  splendour  of  that 
situation  which  weald  cost  him  one-half— one- 
small  fraction— of  the  regret  which  he  should 
feel  at  quitting  the  members  of  that  ProfAr- 
siou  in  everv  branch  of  it.  He  had  received 
from  every  branch  of  it  the  greatest  kindness, 
and  it  was  no  esprsssion  of  the  moment  when 
he  said  he  had  no  greater  wish  than  that  the 
Profession  might  flourish,  not  only  in  W6rldly 
prosperity,  which  it  was  almost  cettain  to  lead 
to,  but  in  the  gratitude  and  good  opinion  of 
the  Public  at  large. 

Mr.  fT.  Rogert  proposed  the  health  of  Sir 
Johu  Patteson,  who,  ue  said,  was  a  very  old 
friend  of  the  Society,  and  had  attended  pre- 
vious festivals,  and  he  (^r.  Rogers)  hoped  he 
would  attend  many  more.  With  respect  to  the 
Society  itself  be  would  say  that  the  great  ad- 
vauuge  of  it  was  that  its  members  came  for- 
ward to  help  themselves  at  the  same  time  that 
they  were  assis^d  hf  those  who  had  the  ad* 
vantage  of  their  labours ;  and  the  employers 
themselves,  tho^gh  they  came  ibrward  to  per- 
form a  duty,  must  fed  at  the  same  time  plea- 
sure and  sa^actioa  in  doing  so.  He  con- 
cluded by  hoping  to  s^  year,  alter  year  those 
old  friends  who  had  attended  for  so  many 
years,  aqd  they  mgi)X  depend  ueon  it  that  if 
they  brougbl  new  ones  they  would  always  en- 
deavour to  find  room  for  thenu  He  called 
upon  them  to  driok  with  siAceri^  the  toast  he 
had  proposed* 

Sir  John  Patteson,  in  returning  thanks,  said, 
he  had  the  greatest  possible  pleasure  in  attend- 
ing on  these  occasions,  but  in  thanking  them 
lor  the  very  kind  manner  in  which  thev  had 
received  that  toasi,  he  cetdd  not  deny  that  it 
was  muted  with  a  very  coasiderable  melancholy 
feelirtg  upon  his  part,— it  was  his  being  intre- 
dueed  to  them  singly  and  not  being  able  to  be 
included  in  the  next  toast  upon  the  list,  "  The 
Bench,  the  Bar,  and  the  Profession.'^  He 
should  ha¥e  very  much  wished,  had  it  pleased 
God  to  spare  1dm  his  hearhig,  that  he  should 
have  been  inckided  in  that  toast;  this  was  not 
in  any  feeling  of  compkint,  however,  but 
rather  ef  regret  that  he  could  no  longer  follow 
the  duties  of  his  offiee^not  that  he  was  alto- 
gether throwa  out  of  the  Profession,  for  he 
could  go  into  the  Privy  Council  and  could  hear 
toleraldy  well  what  was  passing  there,  though 
be  coulu  not  do  so  in  the  Courts  of  Justice. 
He  eould  not. help  remembering  the  many 
happy  years  he  haa  passsd  in  the  Profession, 
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nine  of  which  had  heen  spent  at  the  Bar,  and 
twenty-one  on  the  Judicial  Bench ;  and  also 
the  many  connexions  he  had  formed  in  the 
Profession,  and  the  assistance  he  had  received 
from  every  hranch  of  it.  He  trusted  he  might 
be  permitted  to  say,  that  in  the  course  of  his 
twenty-one  years'  practice  in  Chambers  he  had 
been  constantly  attended  bv  the  Common  Law 
Clerks,  who  had  conducted  theii  business  be- 
fore him,  with  very  few  exceptions,  and  he 
B^d  80  with  perfect  sincerity,  to  his  entire 
satisfaction,  thus  doing  credit  to  him  and  to 
themselves.  Nor  was  he  deterred  from  saying 
this  from  anything  that  had  occurred  to  him- 
self personally,  lest  he  should  be  thought  afraid 
to  bear  his  testimony  to  those  worthy  men  be- 
cause they  had  paid  him  so  handsome  a  com- 
pliment upon  his  leaving  the  bench ;  for  the 
Common  Law  Clerks  of  London  who  had  been 
in  the  habit  of  attending  Chambers,  had,  by 
subscriptions  of  not  exceeding  55.  each,  done 
him  the  honour  of  presenting  him  with  a  piece 
of  plate  of  the  value  of  50/.  He  had  attended 
those  meetings,  he  begged  leave  to  say,  before 
that  event;  he  did  not  go  there  merely  in  con- 
sequence of  that,  but  he  mentioned  it  as  a  cir- 
cumstance highly  gratifying  to  him.  That 
piece  of  plate  would  go  down  to  those  who 
succeeded  him  when  he  was  dead  and  gone, 
and  by  it  they  would  remember  that  when  a 
man  endeavours  equitably  and  justly  to  do  his 
duty,  success  is  sure  to  tie  with  him.  In  con- 
clusion, he  begged  to  assure  those  present 
that  nothing  womd  give  him  greater  pleasure 
through  life  than  to  promote  as  far  as  he  could 
the  very  worthy  objects  of  the  United  Law 
Clerks'  Society. 

Mr.  James  Russell,  Q.  C,  proposed  '"The 
Bench,  the  Bar,  and  the  Profe88ion,"~that 
great  body  of  men,  he  said*  in  whom  there  had 
been  such  bright  examples,  even  in  the  present 
age — among  whom  might  be  classed  the  il- 
lustrious names  of  Sir  Jk»hn  Patteson,  and  Mr. 
Justice  Coleridge,  the  former  being,  he  was 
glad  to  hear,  only  63  years  of  age,  might  yet 
five  long  the  momento  and  memorial  of  what 
a  Judge  might  be,  whose  power  does  not  de- 
pend upon  the  office  he  fills,  but  upon  the 
greatest  power  in  the  world.  So  long  as  the 
Profession  continued  what  it  had  been,  they 
need  fear  nothing  for  the  rights  and  liberties 
of  the  cottntry,  whieh  is  the  mistrees  of  die 
world. 

Mr.  Hemy  Horn  proposed  the  health  of  the 
Trustees,  and  from  his  own  feelings,  he  knew 
that  it  would  be  received  with  warmth  at  their 
hands.  Those  gentlemen  (the  trustees)  had 
been  the  supporters  of  the  institution,  indeed 
tiiey  might  almost  be  called  the  fathers  of  it. 
Those  who  took  upon  themselves  the  office  of 
trustees  not  only  represented  the  Society  bnt 
evinced  a  warm  feeling  on  its  behalf.  It  would 
ill  become  him  to  advert  to  the  advantages  of 
the  Society^,  for  that  bad  ahready  been  done» 
but  it  was  imposmble  when  one  glanced  over 
the  names  of  those  great  men  by  whom  th« 
Society  had  been  supported,  not  to  see  that 
they  held  out  to  every  one  an  example  for  be- 


coming  men  of  honour  and  distinctioii—iiid 
he  was  not  speaking  the  language  of  flattery 
when  he  said  that,  although  with  regard  to  the 
greater  part  of  the  members  of  their  Profesnon 
who  subscribed  to  the  Society,  it  must  be  theii 
lot  to  remain  in  the  position  they  then  occupied, 
yet,  that  it  was  not  too  much  to  say  that  maaj 
of  them  were  destined  to  fill  the  highest  po- 
sitions in  their  Profession.  But  that  they 
might  be  able  to  aspire  with  some  proroect  of 
success,  he  exhorted  them  to  support  Uie  So- 
ciety.  He  trusted  iU  members  would  never 
forget  that  theirs  was  a  self-reiving  society,  and 
that  their  independence  must  de(>end  upon  the 
manner  in  which  they  supported  it  themselm. 
He  called  upon  them  to  drink  with  uncerity 
the  health  of  the  Trustees. 

Mr.  WiUcock,  Q.  C.  (Trustee),  returned 
thanks.  He  fdt  very  much  honoured  by  the 
compliment  they  had  paid  him.  In  accepting 
the  office  of  trustee,  he  did  so  because  they 
seemed  to  think  his  name  of  use  to  the  Society, 
and  he  felt  it  his  duty  to  his  feUow  creatora 
and  his  friends  to  accept  any  office  they  thought 
he  would  be  of  service  in.  He  returned  them 
thanks  on  behalf  of  the  other  gentlemen  in 
conjunction  with  himself  who  filled  that  office, 
for  the  toast  just  drunk,  and  he  hoped  they 
would  long  live  to  enjoy  the  health  they  had 
wished  them.  In  conclusion,  he  begged  to 
assure  them  that  they  would  endeavour  to 
fulfil  the  duties  imposed  upon  them  fo  the  beet 
of  their  power. 

The  Chairman  said,  there  was  no  part  of  the 
arrangements  of  that  evening,  excellent  as  they 
all  were,  which  had  pleased  him  so  much  ai 
that  which  he  was  then  coming  to.  Those  who 
had  arranged  the  order  of  the  toasts  had  whdy 
reserved  the  best  and  sweetest  to  the  la^ 
which  he  was  sure  they  would  acqmesce  m 
when  he  told  them  he  was  about  to  propose  the 
health  of  •*  The  Ladies,"— the  Ladies  who  had 
graced  their  meeting  that  evening,  who  had 
Ustened  to  their  speeches,  and  he  hoped  they 
had  heard  every  word  of  them  with  good  a^ 
ceptatiouy  and  who  had  listened  with  more 
pleasure,  he  had  no  doubt,  to  the  sweet 
songsters  who  had  charmed  them.  They 
owed  them  much  for  their  presence  there,  for 
they  would  exercise  that  wholesome  infltwnce 
which  he  hoped  they  would  always  hold  within 
their  own  domestic  walls,  in  the  advancemfflt 
of  this  Society.  He  was  reminded  that  they 
had  come  to  a  late  hour  of  the  evenmg,  and  ai 
it  was  one  of  the  good  quadities  of  good  house- 
wives to  be  at  home  early,  he  would  at  opce 
call  upon  them  to  drink  in  their  heartiest 
manner  the  health  of  "  The  Indies." 


COSTS  OF  REGISTRATION  OF 
ASSURANCES. 

{Omdwdedfiam  p.  173,  mUe.} 

B.  ,^ 

SoUeitor^s  usual  Chargssfor  makmg  Semm' 
The  usual  charge  for  learchiag  a  title  is  at  me 
lileof6«.8tf.perbour«   The  time  occiipisdde- 


Costs  qf  R/tSfiiir(Uiom<^  ABnrana$t, 


pendfl  on  the  number  of  names,  and  the  period 

for  which  each  Dame  is  to  be  searched  against 
On  a  Search  fwr  50  years. 
The  charges  would  be,  as  follow,  where  the 

title  is  deduced  through  five  different  persons : 

£   s.  d 

Searching  agunst  H.  for  15  years 
when  he  conveyed  the  estate  to  S,; 
engaged  four  hours     . 

Searching  against  8.  for  20  years  to 
ius  death  when  he  devised  to  W. 
engajged  five  hours 

Searching  against  JV.  the  devisee  for 
four  years  when  he  sold  to  C. ;  en- 
gaged one  hour  ....    0 

S^ching  against  C.  for  six  j^ears 
when,  &c. ;  engaged  one  hour     .    0 

Searching  against  O.  the  last  owner 
and  vendor  for  ^re  years ;  engaged 
one  hour  ...    0 

Paid  registrar  for  searches,  ^re  names  0 

Attending  referring  to  memorials  ex- 
ceeding 50  in  number,  perusing 
them,  and  comparing  the  parcels 
and  other  descriptive  particidars  in 
the  abstract  with  them,  and  taking 
extracts  ;  engaged  eight  hours 

Paid   registrar   mr   references,  five 


16    8 


1  13     4 


6     8 
6     8 


2  13     4 


0     5     0 


Total  .734 

KB. — In  long  and  CQmplicated  titles  the 

seaiebes  will  frequently  occupy  the  solicitor 

and  his  clerks  for  a  week  or  two,  and 

sometimes  several  weeks. 

On  referring  to  accounts  of  purchases  on 

which  searches  have  been  lately  made  in  the 

Middlesejc  registry  the  solicitor's  charge  in 


k  case  were  as  £ 

allow:— 

£    s,   d. 

A's  title 

.     15    0    0 

B's    „ 

.     10     8     4 

C's    ,. 

3  13     8 

D's  „ 

3     3     0 

E's    „ 

.       4  10    0 

Pb    „ 

.     10  15     0 

G's    „ 

.     40     0     0 

H'a  ^ 

.     34     0     0 

Ps     „ 

.     28     0     0 

J's    „ 

.     26     0    0 

K's  „ 

.     11     0    0 

Judgments  and  Lis  Pttdens  Registry. 

Crown  Debts  Registry. 

Annuitiea  Registry. 

Insolvency  Ragistry. 

Bankruptcy  Registry. 

soLicrrom'a  oHAmosa  worn  sbarobks. 
fbr  JmdgwuMU  md  lis  Pendens  m  C.  P.  Qfee, 

£  s.  d. 
For  a  five  yean' search,  each  name*  0  6  8 
Search  fee  .010 

Cnmslkkts. 
For  searching  finom  1839>  the  com- 

mencemeat  of  the  ragislry  under 

£teiiteolVict,eneknaaM.       .068 


£ 

Fee 0 

But  only  one  search  fee  of  \s.  is 
charged  if  you  search  for  judg- 
ments and  Crown  debts  at  the 
same  time. 
N.B, — If  Crown  debts  are  required 
to  be  searched  for  prior  to  1839, 
the  search  must  be  made  with  the 
Queen's    Remembrancer,    who 
makes  the  search  himself,  and 
certifies,  and  bis  fee  is  expensive. 
In  this  case  the  solicitor  charges, — 
Attending  Mr.  Vincent,  instructing 

him  ... 

Drawing  out  instructions  in  writing 

and  copy  (according  to  length)  . 
Paid  him  tor  certificate  and  search  . 
Attending  him  for  same 

Annuities  at  the  Inrolment  Office. 
For  searching  in  every  name  . 
Search  fee,  each  name 
For  referring  to  and  perusing  memo- 
rials and  taking  extracts,  per  hour 
Paid  for  inspection  of  each  memorial 
N.  B. — If  the  memorial  is  of  a  date 
prior  to  the  year  1838,  it  must  be 
inspected  at  the  Rolls  Chapel. 
The  fee  for  search  there  is 
And  inspection  of  each  and  every  me- 
morial ...    0 
The  solidtor's  charge  per  hour        .    0 

Insolvency,  Town  Office. 
Office  fee  for  searches  in  each  name 

tn  list  of  insolvent  debtors  .  .  0 
For  every  three  schedules  inspected  0 
For  searches  in  list  of  protection  cases  0 
For  solicitor's  charge  for  a  search  in 

each  name  is        ....    0 
For  inspecting  schedules  and  taking 
extracts,  according  to  time,  per  hour  0 
Same,  Country  Office, 
Same  char^  and  fees  as  in  town 
oflice  registry. 

Bankruptcy,  Town  and  Comttry. 
Searching  register  of  fiats  (now  re- 
moved to  Basinghall  Street),  each 
name  ...    0 

Fee  paid,  each  name  .0 

Searching  for  adjudications  of  bank- 
ruptcy under  recent   Acts,   each 
name,  in  the  town  registry  .        .    0 
The  like  in  the  country  registry      .    0 
Searching  registry  of  affidavits  filed 
to  ground  proceedings  for  adjudi- 
cation ...    0 
The  like  registry  of  decUurationa  of 

insolvency  ....    0 

The  fee  on  search  in  any  of  the  f ore- 
ing  is  per  name  .0 

\  B.— If  the  search  be  made  gene- 
rallv  in  all  these  registries  and 
against  the  same  person^  the  re- 
gistrar of  bankruptcy  charges 
only  Is.  and  the  soUcitor  charges 
13«.  4d,  for  the  whole. 
Uiht  party  searched  againat  is  feoiid 


107 

s,  d. 
I    0 


0    6    8 


0    6    8 


tl 


6  8 

1  0 

6  8 

1  0 


0     1     0 


1     0 
6     8 


1  0 

1  0 

1  0 

0  8 

6  8 


6    8 
1    0 


6    8 
6    8 


6  8 
6  8 
1    0 


198 


Kota  of  the  Week.-^Superior  Cowrtt :  Lord  Ck^neeUorr^Lordt  JutHees. 


a  bankrupt,  the  search  whether  he  £  s.  d. 
has  obtained  his  certificate  is  each 
name   .  ...    0    6    8 

Search  fee  .010 

The  dif!^rence  between  these  charges  and 
those  of  the  Law  Society  depends  on  the 
presumption  that  the  registration  of  con- 
tracts for  the  sale  of  land  will  be  unneces- 
sary. They  are  not  now  registered  in 
Middlesex  or  Yorkshire^  nor  are  equitable 
mortgages ;  but  a  purchaser  who  has  paid 
a  deposit,  or  wishes  to  soeure  the  convey- 
ance of  the  property  he  has  contracted  for, 
may  lose  his  money  or  his  projected  invest- 
ment if  he  neglect  to  register  the  contract. 

NOTES  OF  THE  WEEK, 


LEGAL  APPOINTMENT. 

We  understand  that  the  vacancy  occasioned 
by  the  resignation  of  Mr.  Reynoldis,  who  for  a 
period  of  40  years  filled  the  office  of  Commis- 
sioner of  the  Court  for  the  Relief  of  Insolvent 
Debtors,  hatf  been  filled  up  by  the  appointment 


of  Mr.  Seijcant  Murphy,  of  the  Nortteni 
Circuit,  and  one  of  the  Members  for  the  Qty        > 
of  Cork.    The  office  is  in  the  gift  of  the  Secre- 
tary  of  State  for  the  Home  Departiaeot. 

ILLNESS   or  MR.  BARON  PARKS. 

We  are  concerned  to  state,  that  Mr.  Baron 
Parke  has  been  prevented  by  a  severe  attock 
of  gout  from  proceeding  on  the  Norfolk  Cir- 
cuit. The  Commission  was  ooened  at  Ayles* 
bury  on  Monday  last  in  Baron  Parke's  absence, 
by  Sir  John  Jervis,  who  was  therefore  com- 
pelled to  order  the  causes  remaining  for  trial 
at  Guildhall  to  be  made  remaneu  to  the 
Sitting  after  Michaelmas  Term. 

NEW   MEMBERS  OP  PARLIAMENT. 

ComeUui  (yBrten,  Esq.,  and  Sir  Jo^n  Foiter 
FiU  Gerald,  K.C.B.,  for  the  county  of  Clar«, 

Vamel  O'C^nneU,  Esq.,  for  Tralee,  in  the 
room  of  Maurice  O'ConnieU,  £aq«,  deceased. 

Thomas  Berry  Hors/all,  E«<^.,  and  the  Hon.        , 
Henrj  Thomat  lAddeil,  for  Liverpool,  m  the 
room  of  Charles  Turner  and  William  Forbes       \ 
Mackcnaie,  £aq«.»  whose  election  has  been  dc 
clared  void. 


RECENT   DECISIONS   IN  THE  SUPCRIOR  COURTS| 

A.ND    SHORT  NOTB«   OF    CA8B8. 


Taylw  V.  Taylor.    May  2^;  Jnne  2,  8,  1853. 

WILL,  CONSTRUCTION  OF.  —  TRUST  FOR 
BALE  OF  REAL  ESTATES.  —  RESIDUE. — 
LAPSED  BEQUEST.  —  HEIR-AT-LAW  OR 
NEXT  OF  KIN. 

A  testator  demsed  real  estates  on  trusts  for 
sale  and  for  the  produce  to  sink  into  and 
be  deemed  part  of  the  residue  of  the  per* 
sonal  estate,  and  be  paid,  applied,  and  dis- 
posed  jof  accordingly.  The  residue  and 
such  proceeds  of  sale  were  left  equaUy  to 
his  seven  children :  Held,  that  the  share  of 
one  of  such  seven  children,  who  died  brfbre 
the  testatbr,  went  to  the  plaintiffs  as  oo^ 
heiresses-at-ktw,  and  not  to  ths  next  of 
kin. 

ne  decision  in  PhiUips  v.  PhiUips,  I  M.  ^ 
K.  649,  overruled., 

WiLLTAM  Taylor,  by  his  will,  dated  in 
December,  1848,  devised  bis  real  estates  on 
trusts  for  sale,  and  that  the  produce  should 
sink  into  and  be  deemed  part  of  the  residue  of 
the  personal  estate,  and  be  paid,  applied,  and 
disposed  of  accordingly.  It  appeared  that  the 
share  of  Edward,  one  of  the  seven  children,  to 
whom  the  residue  and  such  proceeds  of  sale 
were  left  equally,  had  lapsed  by  reason  of  bis 
death  before  the  testator,  and  the  plaintiffs  filed 
this  claim  as  co-heiresses-^at-law,  claiming  such 
share.  The  matter  came  on  in  this  Court  in 
tho  first  instance  by  request  of  Vice^Chancel- 
lor  Stuart. 

Craig  and  W.  D.  Lewis  in  support ;  So/tei- 


tor- General  and  Briggs,  for  the  next  of  kin, 
contriu 

The  Lord  CheateeHor  said,  that  the  ibtre 
lapsed  for  the  benefit  of  the  pkuntifirs,  aid  did 
not  pass  to  the  next  of  kin,  and  ovmruled  tbe 
decision  in  Phillips  v.  Phillips,  1  M.  &  IL  649i 
and  referred  the  matter  back  to  Vice«Ch«Acel- 
lor  Stuart  with  a  declaration  accordingly. 

July  9. — Edwards  y*  Chasi^sion — Cur,  ad. 
vult. 

—  9.— In  re  StoWs  Patent— Putent  refused 
to  be  signed  on  the  ground  of  want  of  origir 
nality. 

—  9. — In  re  Tharp — Consignees  of  Jamaica 
estate  held  entitled  to  stand  as  mortgagees  on 
the  estate  and  the  slave  compensation  fund— 
with  inquiry  as  to  deficiency. 

—  9. — Townley  v.  Z)ear— Motion  refused, 
with  costs,  for  re-hearing  of  cause  heard  io 
1842  by  the  late  Master  of  the  Rolls. 

In  re  Earl  qfEldon;  •»  re  Mendicity  Society. 
July  8, 1653. 

trustees'  act*  1860.<--ytt8TINO  ORDER  IS 
NEW  TRUBTEES.-«BVIININCR  AS  TO  PROFBE 
APPOINTMENT  OF  NEW  TRUSTEE  IN  AC- 
CORDANCE  WITH  RULES  OF  80CIBTT. 

Order  made  under  13  4- 14  Viat.  e.  GO,  vest- 
ing the  right  to  tranter  stock  standing  in 
the  names  cf  old  trustees  of  a  society,  one 
qfwhom  was  a  Iwnatie,  in  the  new  trustei^, 
upon  production  of  am  effdamX  to  ths  regis- 
trar m  lunacy  that  ike  aeip  insteps  a^^iint- 


superior  Cowrtt  s  Lards  Jiut%ee$,-^Roll$. 
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ment  kad  been  made  m  accordance  wiik  the 
rules  and  eonstitmium  qf  the  socieiy. 

This  was  a  petitiou  under  the  13  &  14  Vict. 
€.  60,  on  behalf  of  the  tnuteea  of  the  above 
80ciet]r,  for  a  Testing  order  to  transfer  certain 
stock  in  them.  It  appeared  that  Lord  Eldon 
was  a  tmttee  with  two  of  the  present  peti- 
tioners, and  that  on  his  being  declared  a  lunatic 
a  resolution  was  passed  at  a  meeting  of  the  So- 
ciMy  appointing  Mr.  Penrhjm  a  trustee  m  his 
fitead,  and  that  he  had  accepted  the  office. 

Cainu,  in  support,  said  the  petition  was 
nipported  by  the  affidavit  of  the  secretary  of 
thesociaty. 

The  Iiorrft  JmsHces  said,  the  order  would  be 
made  on  the  production  to  Mr.  Wilde,  the 
Registrar  of  Lunatics,  of  an  affidavit  showing 
iiat  the  ralea  and  constitution  of  the  society 
had  been  followed  in  regard  to  Mr.  Penrhyn's 
appointment. 

July  e.'—Whiieheadv.  Lyn^— 8tand  o^rfor 
application  to  be  heard  in  foH  Court. 

—  7.— York  and  North  Midkmd  Eailway 
Company  v.  Hiidtoji-^Decree  of  Master  of  the 
Rolls  varied  on  appeal. 

—  6, 9. — Lang/ordy,Ma9-^Appeal  allowed 
from  the  Master  of  the  Kolls. 

—  9.—WUHams  y.  IFtltfMM-^Appeal  dis- 
missed, with  ^Q9V^9  from  the  Master  of  the- 
RoUs. 

—  11, 12,— Strange  v.  Iltrngkes  ■  Cm'n  ad. 
vult. 


would  not  have  the  effect  of  restricting  the 
word  to  her  personal  estate  only. 


itMUt  Of  t^t  3R0ltt. 
PatiesonY,  Hpd^.    June  10, 1859.    .. 

DIAECTION  TO  BliLL.  —  "  X8TATK  AUD   BF- 
FICTS/'-^BflAI.  AND  PKXaOZfAL   BBTATB 

Held,  on  construction  of  will,  that  the  words 
*' estate  and  effects^*  were  svfficient  in  a 
direction  to  sell,  to  inehtde  real  as  well  as 
personal  estates,  dUhough  the  gift  was  to 
trustees,  their  "  executors  and  adnUnistra' 
tors,'* 

Bt  her  will,  dated  in  September,  1851,  the 
Ustatrix,  Lady  Hudart,  after  giving  certain 
lej^cies  to  charities  out  of  her  personal  estate, 
and  making  certain  specific  bequests  of  her 
pictures  to  her  daughters,  gave  and  be- 
queathed all  the  rest,  residue,  and  remainder  of 
ber  estate  and  effects  whatsoever,  and  all  her 
diamonds  and  jewels  not  thereinbefore  disposed 
of,  to  trustees,  their  executors  and  administra- 
tors, in  trust  for  sale,  and  to  nay  and  divide 
the  proceeds  among  her  dangnters  and  son 
equally.  This  was  a  spedal  case,  as  to  whether 
a  freehold  house  the  testatrix  possessed  at  Bath 
passed  to  the  phdntiffs,  the  trustees. 

C.  It  Hbore  for  the  pUuntaffs;  OoMoiiforthe 
heir-at-tew. 

The  Master  of  the  Rolls  said,  that  the  will 
did  not  limit  the  word  *'  estate  "  to  personalty 
onlf ,  and  it  appeared  from  the  charitable  gif^ 
the  testatrix  was  aware  of  the  difference  be- 
tween real  and  personal  estate,  and  the  use  of 
^e  words   "executors  and  administrators'' 


Jn  re .    Nov.  24,  1852 ;  July  12, 1853. 

BB*ADMX88IOK    OF   80LICIT0B.  —  8UB8B- 
QUBNT  GOOD   CONDUCT. 

ReHtdmission  ordered  of  a  solicitor  who  had 
been  struck  qf  the  Rolls  in  1842  for  mts* 
conduct  in  respect  of  a  bankrupt's  estate, 
under  the  circumstances,  and  on  testis 
monials  of  good  conduct  from  the  local  law 
society,  and  it  appearing  that  the  Ineorpo* 
rated  Law  Society  did  not  oppose. 

This  was  a  petition  on  behalf  of  a  solieit6r» 
who  had  been  struikoff  thoRoUonDec.6,1842* 
for  misconduct  in  respect  of  a  bankrupt's  estate^ 
to  be  restored  to  the  £olL  It  appeared  that 
he  had  gone  to  the  United  States,  out  that  in 
conse<^uence  of  being  oblif^ed  to  wait  three 
years,  m  order  to  become  a  citizen  of  the  United 
States,  before  he  could  practise  there,  he  had 
returned  to  this  country  and  had  set  up  as  a 
stock-broker  at  Manchester  in  Aprils  1845,  and 
that  he  had  been  nominated  chairman  of  the 
stock  exchange  in  the  following  August, 
which  office  he  continued  to  hold  until 
his  rstirsment  in  1847.  He  had  petitioned  the 
kte  Master  of  the  Rolls  on  Majr  28, 1847*  to 
be  restored  to  the  Roll,  but  nojudgment  had 
been  given  c/n  the  petition:  The  present  pe- 
tition was  accompanied  by  testimonials  from 
upwards  of  80  of  the  solicitors  at  Birmingham, 
and  a  copy  of  the  petition  had  been  duly  served 
on  the  Secretary  of  the  Birmingham  Law  So- 
ciety^and  it  also,  appeared  that  the  Incorpo- 
rated Law  Society  did  not  oppose  the  a(^li«- 
cation. 

R,  Palmer  In  support. 

Cur.  ad.  fmlt. 

The  Master  of  the  Rolls  said,  he  was  now 
resolved  on  granting  the  petitioner's  request. 
Ho  should  not  allude  to  the  misconduct  for 
which  the  Ikte  Lord  Langdale  had  struck  the 
petitioner's  name  off  the  Roll  further  than  to 
say,  that  in  his  mind  Lord  Langdale  was 
perfectly  tastified  in  adopting  that  course.  The 
late  <x>nduct  of  the  petitioner,  his  sufferings 
and  bereavement,  were  not  lost  sight  of  by  £e 
Cknirt,  nor  was  it  an  unimportant  feature  in 
this  application  that  the  Stock  Exchange  and 
the  Law  Society  at  Birmingham  bore  testimony 
to  his  good  conduct  whilst  struggting  mm. 
sickness  and  embarrassment ;  and'  theve  was 
every  reason  to  hope  that  the  severe  lesson  he 
had  learnt,  and  the  sufferings  he  had  under- 
gone, would  effectually  restrain  him  from  mis-  . 
conducting  himself  in  future.  It  was  a  case 
in  which  he  was  glad  to  say  he  was  of  opinion 
that  the  interests  of  society  and  the  Profession 
did  not  require  that  his  punishment  should  be 
longer  continued,  and  accordingly  he  might  be, 
and  was  now,  allowed  once  more  to  pursue  the 
daties  of  a  solicitor  of  this  Court. 


Ju1^6. — Slkins  V.  Toleman  —  In  suit  for 
specific  performance  of  contract  issues  directed 
at  law. 
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5iipertor  C<mrt$ :  RMs.-^V.  C.  JCmcimfey.— F.  C.  Sfnorl.— F.  C.  Wood. 


July  7*-— Outneffs  and  oihin  ▼.  LtOtom  — 
Leave  to  senre  notice  of  motion  to  discharge 
injunction. 

—  8. — Countess  of  Albemarle  ▼.  Sari  of  Al- 
bemarle— Bill  dismissed  without  costs. 

—  1 1 . — Attorney*  General  r.  Hospital  of  St. 
Cross,  Winchestef^^Cur.  ad.  vult 

—  12. —Stevens  y.  Fan  FoorW— Judgmeat 
on  construction  of  marriage  settlement. 

—  12. — Stones  v.  Rowton — ^Appointment  by 
the  two  retiring  trustees  of  new  trustees,  held 
not  a  Talid  execution  of  power  to  surviving  or 
continuing  trustee  to  appoint. 


jyAlmaine  t.  Mosdey.    July  6, 1 863. 

WILL. — CONSTRUCTION, — BBQtJEST    OF    KS 
TATB    AND     BFPSCT8.  —  RBAL     ESTATE 
PASSES. 

A  testator  gave  all  the  residue  of  his  "  estate 
and  effects*^  to  trustees  in  trust  to  collect » 
Src,  and  to  invest  the  same,  and  to  pay  the 
dividends  on  the  same  as  therein  directed : 
Held,  that  real  estate  passed  to  the  trustees 
under  the  words  "  estate  and  effects" 
The  testator,  Mr.  Hewson,  by  his  will,  gave 
and  bequeathed  all  the  rest  and  residue  of  his 
estate  and  effects  to  the  trustees  therein  named, 
in  trust  to  collect,  get  in,  and  receive  the  same, 
and  to  invest  the  same  and  every  part  thereof 
in  the  3  per  cent,  consols,  and  to  pay  the  in- 
terest ana  dividends  thereon  to  Mrs.  D'Almaine 
for  life,  and  at  her  death  to  pay  and  divide  the 
8ud  residuary  estate  equally  among  her  chil- 
dren on  their  attaining  the  age  of  21  respec- 
tively.   The  question  arose,  whether  certain 
real  estate  passed  under  this  gift. 

Chandless  and  F.  J.  Wood  for  the  plaintiffs ; 
Wickens  for  the  Crown ;  Bacon,  Shapter,  and 
Cde  for  other  parties. 

The  Fice-ChaneeUor  said,  that  the  only 
question  was,  whether  any  portion  of  the  will 
qualified  the  effect  of  the  word  *'  estate :"  but 
it  was  clear  that  if  the  real  estate  did  not 
pass  there  would  be  an  intestacy  as  to  that 
DOition,  which  the  Court  was  not  disposed  to 
tttwaar,  and  the  real  estate  therefore  passed. 

July  7. — Roberts  v.  Roberts — Stand  over. 

—  T.'-Clarke  v.  Tav  tor— Charitable  gift  to 
a  aehool  held  to  have  lapsed  by  reason  of  dis- 
continuance of  the  school  indicated. 

-*  8.  ^Carr  v.  RusseU^~On  petition  of  ese- 
CQtor^  investment  of  trust  fund  held  not  au- 
thorised in  East  India  Company's  Stock  at  4 
per  cent 

—  9-^Lane  v.  Horfocib— Bill  dismissed  with 
coats. 

—  9* — In  re  Steward^s  Estate— Temoita  for 
life  of  property  taken  by  railway  company  held 
entitled  to  the  whole  interest  on  purchase- 
money,  and  not  to  merely  the  amount  of  the 
rent  of  the  property  taken. 

—  9* — In  re  Stane^s  TViitf-- Stand  over. 

—  11, 12.  —  Chambers  v.  Waters  —  Ptot 
heard. 


Vto'l^Etuenffr  Stuart* 
ColdwdlY.  Holme.    July  5, 1853. 

CHARITABLE  BEaUEBT. — ^PARISH  CHARrTY 
SCHOOL.  —  PAYMENT  TO  TRBABURBB  Of 
WARD  SCHOOL. 

Bequest  to  the  treasurer  qf  the  charity  school 
qfSt,  ^.  for  clothing  and.  educattng  poor 
children.    It  appeared  there  mas  no  snck 
school  at  St.  M.,  but  that  parish  formed 
part  of  the  ward  of  L.,  which  had  a  cie- 
rity  school  including  the  other  parishet. 
The  money  was  paid  over  to  the  treasurer 
of  the  ward  school  on  his  undertaking  to 
apply  it  for  the  benefit  of  the  poor  ehildrm 
of8t.U. 
In  this  case  a  testatrix,  by  her  will,  Rave  a 
smn  of  2O0L  to  the  treasurer  of  the  parochial 
charity  school  of  St.  Mary,  Woolnotb,  for 
clothing  and  educating  poor  children,  but  it 
appeared  that  parish  has  no  charity  sdiool, 
forming  part  of  Langboume  Ward,  which  in- 
cludes other  parishes,  and  has  a  charity  school, 
and  this  petition  was  presented  by  the  trea- 
surer thereof  for  payment  of  the  legacy. 

Matins  and  Bilton  in  support;  T.  Stevmt 
for  the  treasurer  of  the  parish;  C.  Purton 
Cooper  and  Rogers  for  the  executors ;  Rsstdl 
and  Taylor  for  other  parties. 

The  rice-CktuoeUor  said  the  order  for 
payment  would  be  made  on  the  petitioner's 
undertaking  to  apply  it  for  the  benefit  of  the 
poor  children  of  the  parish  of  St.  Mary, 
Woolnotb. 

July  6,  7,  O^'-Wrighi  v.  Katfey— Csr.  ad. 
vult. 

—  T.—Beart  v.  Veasey;  Same  v.  Arwitsge 
— Injunction  granted  restraining  infriogement 
of  patent. 

—  11.— 1»  re ,  .    Order  fcj 

delivering  up  of  infant  to  guardian  appointed 
by  Court,  and  for  committal  of  person  disobey- 
ing order  for  contempt. 

—  11.— 1»  re  Carre's  E^farfe— Order  for 
payment  to  next  of  kin  of  moneys  in  propor- 
tions found  by  the  Master. 

—  \2.^EUiott  V.  liio»— Order  on  creditor's 
claim  for  administration  of  lunatic's  estate,  and 
special  inquiry  as  to  conveyances  and  assign* 
ments  executed  by  lunatic. 

—  12. —  Torre  v.  Tbrre  —  Declaration  to 
rectify  marriage  settlement  by  striking  out 
words  ''bat  not  by  way  of  anticipation. 

VfcT'Cixncfnor  tRKoolr. 

Hurst  Y.  StokehiU.    July  1,  1853. 

CLAIM.  —  SPECIFIC   PERFORHANCB.  —  VIN* 
DOR  AMD   PURCHASER. — CONTRACT. 

A  purchaser  entered  into  possession  after  hwh 
ing  atxiepted  the  title,  but  he  neglected  to 
take  any  further  steps  towards  computing 
thepurchaact  although  the  vendor  had  re- 
turned  the  draft  conveyance  to  him  (^ 
prooed.  On  claim  by  the  vendor  fer  sps- 
Me  performance  against  the  purchaser,  SB 
order  was  made  for  the  defendont  to  dikm 
the  drsft  eonveyanoe  to  the  plainiiff,  md 
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for  pajfrnatt  qf  the  pvehtue-Moneif  emd 
eo9ts  of  emU,  on  the  tender  thereof  duly 
e^ecuted^ 

This  was  a  daiin  for  tke  specific  perfonn- 
ance  of  a  contrect  for  the  purchase  of  certain 
property,  of  which  the  defendant  was  in  poe- 
sessiooy  and  had  accepted  the  title.  It  ap- 
peared the  draft  conveyance  had  been  returned 
by  the  plaintiff  to  the  defendant  approved,  but 
tut  he  had  not  sent  the  engrossment  for  eze- 
cotkyn. 

Anqthleit  in  support. 

The  Vice-ChanceUor  said,  an  order  woidd  be 
made  on  the  defendant  to  deliver  the  draft 
conveyance  to  the  plaintiff,  and  for  payment  of 
the  purchase  money  and  costs  of  suit  on  the 
pluntiff  tendering  the  conveyance  duly  exe» 
coted. 

July  6,  T-^-BUseet  v.  Damet-^Cur.  ad  tmlt. 

—  8.— /«-  re  Peard*e  Charitable  TVw/— Pe- 
tition adjourned  to  Chambers  in  order  to  settle 
mode  of  carrying  out  scheme. 

—  lU'-'Atiomey^Geueral  v.  Bjpiey— Interim 
injunction  g^ranted. 

—  7, 8, 9, 1 1,  \2.^^Attomey-Qeneral  v.  Clap- 
ham^Cer,  ad.vuU. 


C0ttrt  of  €met9fi  ^erntb* 
DiMe  V.  Bowater.    June  10,  1853. 

LAMDI.ORD  AND  TENANT.  —  REMOVAL  OF 
GOODS  OK  QUARTER-DAY. — ACTION  FOR 
DISTRESS  UNDER   11   GEO.   2,   C.    19. 

l^e  tenaat  of  a  hiouee  let  at  a  yearly  rent 
payable  quarterly  removed  hie  goods  on 
puarter-day  at  7  A.  u. :  Held,  making  ab' 
iohUe  to  enter  the  verdict  for  the  landlord 
in  an  action  brought  by  the  tenant  for  a 
dietreee  thereon,  that  the  landlord  wae  en* 
titled  tofoUow  the  goods  under  the  11  Gfeo. 
2,  e.  19>  s.  1. 
It  appeared  that  the  plaintiff,  who  was  the 
tenant  of  a  house  belonging  to  the  defendant, 
at  a  rent  of  26/.,  payf3)le  quarterly,  had  re- 
moved his  goods  therefrom  at  7  o'clock  a.  m. 
of  December  25  last,  and  that  the  defendant 
followed  such  goods  and  seized  them  for  the 
rent  due  and  pavable  on  that  day.    The  plain- 
tiff thereupon  brought   this    action  for   the. 
leizure,  and  on  tiie  trial  the  plaintiff  obtained  a 
verdict,  subject  to  this  rule  to  enter  it  for  the 
Pendant. 

Vdall  showed  cause  on  the  ground  the  rent 
vas  not  due  until  the  day  following,  and  that 
tha  Stat.  11  Geo.  2,  c.  19>  s.  1,  under  which  the 
tendant  actfed,  did  not  therefore  apply,  citing 
^endr.  Vaughan,  I  Bing.  N.  C.  767- 
Warrem,  Ct  C,  and  Booill  in  support. 
The  Cmrt  (per  Lord  Campbell,  C,  J. ^  and 
Ooleridge  nskd  Erie,  J  J.,  diasentiente  Crouton, 
J')  said,  tbo  case  clearly   came  within  the 
Statute,  as  the  rent  was  doe  on  the  quarter- 
<^,  although  no  remedy  by  distress  could  be 
taken  for  its  non-payment  until  the  following^ 
<^>  and  the  role  most  therefore  be  made  ath 
solote. 


C0ttrt  of  dr^f^ttfr* 
Eegina  r.  Edwards.    May  27 ;  July  6, 1853. 

CROWN  DEBTOR.— WRIT  OF  EXTENT.— FRAC- 
TION   OF  A  DAY.— TITLE    OF  ASSIGNEE. 

Held,  that,  as  between  the  Crown  and  the 

subject,  there  is  no  fraction  of  a  day,  and 

that  therefore  the  Crown  was  entitled  under 

a  writ  of  extent  againtt  the  goods  of  its 

debtor  t»  priority  to  the  t^fkial  assignee,- 

although  his  appointment  took  place  earUer 

on  the  same  day.    ' 

In  this  case  it  appeared  that  a  writ  of  extent 

had  issued  against  the  goods  of  a  Mr.  Salt,  a 

malater,  who  was  a  debtor  to  the  Crown,  but 

that  earlier  on  the  same  day  a  vesting  order  in 

bankruptcy  had  been  made  of  his  property  in 

the  official  assignee. 

Watson  and  James  f¥ilde,  for  the  Crown, 
contended  the  extent  must  be  taken  to  precede 
the  defendant's  title  as  assignee,  as  there  was 
no  fraction  of  a  day  where  the  Crown  was  con* 
cemed. 

Bramwell  and  Kingdon,  contri^  on  the 
ground  the  defendant's  title  was  complete,  and 
that  the  rule  did  not  therefore  apply. 

Vur,  ad.  vult» 
The  Court  (per  Pollock,  L.  C.  B.,  and  Parke 
and  Piatt,  BB.,  diasentiente  Martin,  B.)  8aid> 
that  as  the  authorities  went  to  show  there  was 
no  fraction  of  a  day  as  between  the  Crown  and 
the  subject,  judgment  must  be  for  the  Crown.^ 


July  6.—T)rent  v.  Hunt  and  flno/Aer— Rulo 
discharged  to  set  aside  verdict  for  defendants. 

—  d.^Gibbs  V.  Fremont — Rule  absolute  to 
increase  damages. 


»iii  9riuir. 
(Corosi  Lord  Campbell,  C.  J.) 
Reynal  v.  Cox.    July  6,  1653. 

LORD  mayor's  court.  —  RIGHT  OF  THE 
FOUR  ATTORNEYS  TO  COMPENSATION  ON 
LOSS   OF   PRIVILEGE. 

Semble,  that  the  four  attorneys  of  the  Iiord 
Mayor's  Court  are  entitled  to  compensation 
on  that  Court  being  thrown  open  to  the 
Profession. 

This  was  an  action  on  behalf  of  one  of  the 
four  attorneys  in  the  Lord  Mayor's  Court,  to 
recover  damages  from  the  defendant  for  an  in- 
trusion into  his  office.  The  question  was, 
whether  the  corporation  could  allow  attorneys 
other  than  the  four,  to  practise  in  the  Court 
wi^out  compensating  them  for  the  loss  of  their 
office.  It  appeared  the  office  was  regularly 
sold,  or  if  not  alienated  by  the  holder  thereof 
during  his  Ufe,  the  Court  of  Aldermen  ap- 


*  An  application  for  a  writ  of  venditioni  e^r- 
ponas  was  then  granted,  but  the  Court  declined 
to  order  the  sheriff  to  have  the  property  sold 

San  auctioneer  acquainted  with  the  business 
a  malster,  although  it  might  be  desirable  the 
goods  should  be  sold  by  a  proper  auctioneer. 
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pointed  to  the  vacancy.  The  defendant  had 
been  admitted  to  pracuse  in  the  Court,  puran- 
ant  to  a  resolution  passed  by  the  Courts  of 
Aldermen  and  Common  Council  in  Michael* 
mas  Term  last. 

Attorney-General,  Ckannell,  S.L.,  WUtes,  and 
Maude  for  the  plaintiff;  Watson  and  Fearson 
ioT  the  defendant. 


The  verdict  was  found  for  the  plaintiii^  under 
the  direction  of  the  learned  Judge  that  the 
chanffe  in  throwing  open  the  Court  howerer 
laudable,  should  not  be  effected  so  as  to  inter- 
fere with  the  vested  righU  of  the  privileged 
attorney ;  but  the  facts  were,  by  arrangement, 
turned  into  a  special  verdict  in  order  to  take 
the  opinion  of  a  Court  of  Error. 


ANALYTICAL   DIGEST   OF  CASES, 

BBPOBTBD  IN  ALL  TBI  GOUBT8. 


M^WV^«A^MAA#V«AMMM«V«AM^^^ 


Gourtft  of  liqv(ts« 
PRACTICE. 

[Concluded  from  p.  184,  ante."] 

INJUNCTION. 

3.  Foreign  contract. — A  lady,  not  of  age, 
and  her  father,  by  writing  signed  in  a  foreign 
country,  agreed  with  a  theatrical  manager  to 
sing  at  his  theatre  for  a  definite  period.  By  a 
clause  subsequently  acceded  to  and  signed  by 
her  agent,  and  to  which  she  and  her  father 
afterwards  assented,  she  engaged  "  not  to  use 
her  talents  at  any  other  theatre,  nor  in  any 
concert  or  reunion,  public  or  private,  without 
the  written  authorisation  of'  the  manager. 
The  lady  engaged  with  the  manager  of  a  rival 
theatre  to  sing  at  his  theatre  within  the  defined 
period,  and  her  d^but  was  announced  in  the 
usual  public  advertisements. 

Upon  motion,  in  a  suit  by  the  manager 
against  the  lady,  her  father,  and  the  manager 
of  the  rival  theatre,  it  was  objected  that  the 
positive  and  negative  terms  formed  but  one 
agreement;  and  that,  as  it  had  been  settled 
that  the  Court  could  not  by  injunction  enforce 
the  positive  term  that  the  lady  should  sing,  it 
could  not  enforce  the  negative  stipulation; 
but  held,  notwithstanding  Kemble  v.  Kean,  that 
the  Court  would  prevent  the  violation  of  the 
negative  term,  ana  restrain  the  lady  from  sing- 
ing at  the  rival  theatre,  though  the  positive 
term  of  the  agreement  could  not  be  enforced : 
Held,  also,  that,  although  it  was  a  foreign  con- 
tract, the  plaintiff  was  entitled  to  the  injunc- 
tion, without  reference  to  where  the  contract 
was  entered  into,  or  what  might  be  the  re- 
medies or  foims  of  procedure  in  other  countries 
on  it.    Lumley  v.  Wagner,  5  De  6.  &  S.  485. 

4.  On  dispensing  with  the  affidavit  of  merits 
(since  the  assimilation  of  the  practice  on  com- 
mon and  special  injunctions),  on  the  applica< 
tion  for  an  injunction  to  stay  proceedings  at 
law  by  a  party  out  of  the  jurisdiction,  upon 
proof  of  such  absence,  and  on  service  of  the 
Dill  on  the  attorney  in  the  action.  Sergison  v. 
Beavan,  9  Hare,  xxix. 

5.  Dissolving. — ^Where  a  pluntiffat  lawbe^ 
ing  abroad  has  recovered  judgment  in  the  ac- 
tion, and  the  defendant  at  law  files  his  bill  for 
an  account  and  injunction,  and  obtains  the 
common  injunction,  if  the  Court  sees,  on  a  mo- 
tion to  dissolve  the  injunction  upon  affidavit 
before  answer,  that  there  baa  been  culpable 


delay  on  the  part  of  the  plaintiff  in  Equity,  he 
will  be  ordered  to  pay  the  money  recovered 
into  Court,  or  the  injunction  will  be  dissolved, 
whether  the  bill  was  filed  before  or  after  ver- 
dict.   Anderson  v.  NoblCf  1  Drewry,  143. 

IK8PBCTI0N  OF  D0CUMBNT8. 

A  plaintiff  having  an  order  for  himself,  his 
solicitors,  and  agents,  to  inspect  a  defendant's 
documents,  will  not  be  permitted  to  take  with 
him  another  defendant  to  assist  him  in  in« 
spectiog  the  documents.  Bartley  v.  Bartky,  I 
Drewry,  233. 

INTBBROOATOBIE8. 

Delivery  qf. — Interrogatories  were  filed  and 
an  office  copy  left  at  the  office  of  the  defend- 
ant's soHcitor,  held  that  the  copy  had  not 
been  properly  delivered  within  the  meaning  of 
the  15  &  16  Vict.  c.  86,  s.  12,  and  the  I7th 
Order  of  7th  August,  1852.  Bowen  v.  Priet, 
1  Drewry,  307. 

NOTICB   OF   MOTION. 

Before  bUl  filed. — ^Leave  given  before  bill 
filed  to  give  notice  of  motion  for  injunction. 
Farker  v.  Great  Northern  Railway  Cosiptfsjf, 
4  De  G.  &  S.  138. 

PARTIB8. 

Rights  of  numerous  persons  found  by 
Master's  report  interested,  decided  on  appear- 
ance of  some  without  supplemental  bill.  Form 
of  order.  Williamson'v.  Parker,  5  De  G.  &  S. 
419. 

PAYING   MONBY   INTO   COURT. 

'  1.  Orders  to  pay  into  Court  purchaser 
money  of  property  sold  under  the  decree  of 
the  Court,  where  there  is  no  question  as  to  the 
title,  made  in  Chambers.  Davenport  v.  Daven- 
port, 9  Hare,  1. 

2.  Suspension  of  an  order  for  payment  of 
money  into  Court.  Thompson  v.  Teutony  9 
Hare,  xc. 

PAYING   MOKBY  OUT   OF   COURT. 

1.  The  44th  section  of  15  &  16  Vict.  c.  86, 
does  not  apuly  to  paying  money  out  of  Court. 
Rawlins  v.  M'Mahon,  1  Drewry,  225. 

2.  Application  for  payment  out  of  Court  to 
legatees  of  legacies  paid  in,  under  the  Legacy 
Duty  Act  (36  Geo.  3,  c.  52),  to  be  made  to  the 
Judge  in  Chambers.  In  re  Batard,  9  Hare, 
xliii. 

3.  On  an  application  for  the  payment  to 
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creditors,  who  bad  come  in  under  a  decree, 
of  smaU  earns  of  money  upon  powers  of  attor- 
ney of  an  old  date,  the  Court  required  to  be 
satisfied  by  some  late  evidence  that  the  credi- 
tors who  had  executed  the  power  were  still 
living.    Bird  v.  Bird,  9  Hare»  xliv. 

4.  Amendment  of  an  order  for  pajrment  of 
money  out  of  Court  for  the  maintenance  of  in- 
fants, by  directing  it  to  be  paid  to  two  out  of 
three  executors,  where  one  executor  had  gone 
oat  of  the  jurisdiction  after  the  order  was 
made,  and  aiter  it  had  been  acted  upon  by  the 
Accoontant-General.  Windsor  v.  Cross,  9 
Ilare,  xliv. 

5.  Order  to  pay  dividends  to  A,,  £.,  C,  &c. 
(trustees  of  a  charity),  and  the  sunriyors  and 
survivor  of  them,  and  the  trustees  for  the  time 
heisg,  Eseparte  Trustees  of  Shrewsbury  Hos^ 
pital,  9  Har^  xlv. 

PRINTBD   BILL. 

1.  Correction  iu  wrt/tny.  —  A  printed  bill 
ordered  to  be  received  and  filed,  although  a 
mistaken  tranposition  of  the  names  of  one  of 
the  parties  bad  been  corrected  in  ink.  Yeat* 
man  v.  Mousley,  2  De  G.,  M*N.  it  G.  220. 

2.  Numerical  statements  in  bills  may  be 
printed  in  figures  and  not  in  words  at  length. 
Anonymous,  9  Hare,  Ixxxiii. 

PROCEBDINGB     BSFORE     TUB    JUDGB    AT 
CHAMBERS. 

Petitions  to  be  presented  under  the  Trnstee 
and  Vff^y  Duty  Acts  instead  of  proceeding 
by  summons  in  Chambers.    Jnon»,  9  Hare, 

hxxiii. 

PRODUCTION  OP  DOCCICBICTS. 

1.  On  a  bill  to  set  aside  a  deed  filed  by  one 
plaintiff  only,  praying  that,  if  necessary,  it 
mif|[ht  be  taken  as  on  behalf  of  creditors  gene- 
rally, it  appeared  that  A,,  claiming  under  tbe 
deed,  had  a  power  of  appointment,  and  that  she 
had  appointed  under  her  power ;  the  plaintiff 
moved  for  production  of  documents  in  the 
hands  of  the  trustees  of  the  deed,  offering  to 
confinn  the  appointment  of  A.  The  appointees 
were  not  parties :  Held,  that  the  production 
coald  not  be  enforced  in  the  absence  of  those 
persons.    Ford  v.  Dolphin,  1  Drewry,  222. 

2.  Certainty  of  alleffation.^A  bul  alleged 
the  plaintiff  to  be  entitled,  under  wills  which  it 
8?t  out,  as  tenant  in  tail;  it  alleged  that  the 
defendants  claimed  iipder  the  same  will  as 
tenants  in  fee.  llie  question,  as  raised  by  the 
pleading,  was  one  of  pure  construction  of  these 
viUs.  The  bill  also  alleged  the  plaintiff's  pe- 
digree  as  tenant  in  tail.  The  answer  ignored 
the  pedigree,  but  admitted  the  possession  of 
documents  tending  to  evidence  that  pedigree  ; 
wW,  that  the  plamtiff  was  entitled  to  produc- 
tion of  them. 

A  bill  alleged  that  A.  left  JB.,  his  niece,  and 
C.,  his  great  nephew,  his  co-heirs,  who  there- 
upon became  the  right  heirs  and  issue  in  tail 
of  D. ;  Held,  that  this  was  a  sufficiently  certain 
allegation  of  the  title  of  B.  and  C,  as  such  co- 
heirs  and  issue  in  tail  claiming  through  A, 
n'right  V.  Vernon,  1  Drewry,  344. 


3.  The  18th  section  of  the  Chancery  Amend- 
ment Act  does  not  entitle  a  plaintiff  to  read  an 
aflSdavit  on  a  motion  to  proauce  documents,  to 
establish  the  possession  of  documents  not  spe- 
cifically adnutted  by  the  answer  to  be  in  the 
defendant's  possession.  Lamb  v.  Orton,  1 
Drewry,  414. 

4.  Motion  for  production  of  documents  be- 
longing to  a  company,  against  defendants,  who 
had  been,  but  were  no  longer,  trustees  of  the 
company,  no  other  shareholders  being  parties. 
The  answer  admitted  the  documents  to  be  in 
the  office  of  the  company,  but  not  otherwise  in 
the  possession  or  custody  of  the  defendants : 
Held,  that  production'  could  not  be  enforced. 
Penney  v.  Goods.  I  Drewry,  474. 

6.  Evidence  on  motion.^ Extraneous  to  the 
oiiM^er.— Upon  «  motion  for  production  of  do- 
cuments in  the  defendant's  custody,  the  Court 
will  not  receive  evidence  extraneous  to  the  an- 
swer, to  show  that  a  particular  document  had 
been  fraudulently  omitted  from  the  schedule, 
although  the  defendant  does  not  object  to  the 
admission  of  the  extrinsic  evidence,  and  has 
adduced  evidence  to  contradict  it.  Reynell  v. 
Sfirye^  Sprye  v.  Reynell,  I  De  G.,  M*N.  &  G. 
656. 

6.  Orcfer.— No  afiidavit  is  necessary  to  sup- 

§ort  an  application  for  production  on  oath  of 
ocuments  under  the  15  &  16  Vict.  c.  86,  s.  20.. 

The  Court  has  settled  an  order  under  that 
Act,  reouiring  the  plaintiff  to  make  an  afiidavit 
of  the  documents  in  his  possession,  and  to  pro- 
duce such  as  ha  does  not  thereby  object  to 
produce. 

A  defendant  is  entitled  of  right  to  such  an 
order  for  production,  and  a  delay  in  making 
the  application  does  not  deprive  him  of  it. 
Rochdale  Canal  Company  y,Jxiug,  ISBeav.  11. 

PR08PBCTIVE   ORDER. 

1.  Prospective  orders  enabling  parties  to 
pay  money  from  time  to  time  to  the  credit  of 
the  cause,  obviating  the  necessity  of  a  repe- 
tition of  the  orders  for  the  same  purpose, 
Hutchinson  v.  Hutchinson,  0  Hare,  Ixxxiv. 

2,  Prospective  order  for  the  sale,  from  time 
to  time,  of  so  much  of  the  capital  of  a  fund  in 
Court  as  would  be  sufficient,  with  the  income, 
to  pay  an  annuity  which  the  income  alone  was 
insufficient  to  pay.  Lambie  v.  Lambie,  9  Hare,. 
Ixauciv.  ^ 

RECftlVER. 

Sequestration^ — Contempt. — Under  an  order 
of  the  Court,  made  in  a  suit  in  which  it  was  held 
that  a  judgment  was  a  charge  on  the  ecclesiasti- 
cal benefice,  a  receiver  was  in  possession  of  the 
funds  of  the  benefice,  for  the  benefit  of  the 
plaintiff,  subject  to  a  due  provinon  for  the  ser* 
vice  of  the  church.  A  subsequent  incum- 
brancer, with  notice  of  the  appointment  of  the 
receiver,  issued  a  sequestration,  and  proceeded 
up  to  publication,  but  did  not  take  or  receivn 
any  funds  of  the  living ;  Held,  that  this  ought 
not  to  have  been  done,  without  the  leave  of  the 
Court;  that  it  was  an  interference  with  the 

Sissession  of  the  receiver,  and  was  a  contempt. 
ttwkins  V.  Qaihereole,  1  Drewry,  12. 
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RBFBRKNCB  TO   MA8TSR. 

Reference  to  the  Master  nnder  section  10  of 
llie  Act  15  &  16  Vict.  c.  80,  of  a  caose  heard 
since  the  first  day  of  Michaelmas  Term«  1852. 
Fiddocke  v.  Smith,  9  Hare,  IzzxviL 

BEBVTCE  OF  DECREE  OR  ORDER. 

1.  Mode  in  which  the  directions  of  the  Court 
are  obtained  on  the  question  of  what  parties 
are  to  be  served  with  the  order  or  decree,  and 
as  to  on  which  of  the  parties  service  may  be  dis- 
pensed with.  De  Baiinhard  v.  Bullock,  9  Hare, 
adit. 

2.  As  to  serving  an  infant  with  notice  of  the 
decree,  under  the  8th  Rule,  s.  42,  Stat.  15  &  16 
Vict.  c.  86.     Clarke  v.  Clarke,  9  Hare,  xiiL 

BCIEMTIFIC  A88I8TANCB. 

The  42nd  section  of  the  Masters  in  Chancery 
Abolition  Act  (15  &  16  Vict.  c.  80),  does  not 
authorize  the  Court  to  delegate  to  die  Master 
the  power  of  calling  in  scientific  aid.  But 
where,  before  the  Act,  a  complicated  claim  for 
a  debt  requiring  such  aid  had  been  referred  to 
the  Master,  and  liberty  had  been  given  to  the 
claimant  to  bring  an  action;  as  it  appeared 
that  such  action,  if  brought,  must  go  to  arbitra- 
tion, the  Court  ordered  the  matter  to  be  dis- 
posed of  in  Chambers,  where  the  Judge  woijd 
call  in  such  scientific  aid  as  he  should  think  fit. 
MUdmay  v.  Lord  Methuen,  1  Drewry,  216. 

SETTLING   DEEDS. 

1.  Manner  of  settling  deeds  to  be  executed 
by  incapacitated  persons  under  the  decree  of 
the  Court,  and  upon  the  consideration  of 
moneys  paid  into  Court,  Harvey  v.  Brooke,  9 
Hare,  xi. 

2.  Settling  purchase  deeds  for  the  re-invest- 
ment of  the  moneys  of  incapacitated  persons, 
and  payment  out  of  Court  of  the  purchase- 
moneys.  Exparte  Rector  qf  South  CoUingham, 
9  Hare,  xii. 

3.  An  order  for  the  settlement  of  the  con- 
veyance, and  for  the  payment  of  the  purchase- 
money  out  of  Court,  on  the  re-investment  of 
moneys  of  incapacitated  person.  Sec.  In  re 
Caddick,  Q  Hare,  Ixzxv. 

4.  Effect  of  a  contract  for  the  purchase  of 
lands  for  the  re-investment  of  trust  moneys 
being  made  without  reference  to  the  fund  pro- 
poBed  to  be  thereby  xe-inVested.  In  re  dad- 
dick,  9  Hare,  kzxv. 

5.  The  deeds  which  are  settled  by  the  con- 
veyancing counsel  of  the  Court,  are  those 
which  are  made  for  the  re-investment  of  the 
moneys  of  incapacitated  persons,  &c.  Deeds 
for  conveyance  or  transfer  of  trust  property 
from  old  to  new  trustees,  &c.,  are  approved  by 
the  Judge  of  the  branch  of  the  Court  to  which 
the  cause  is  attached.  Bkudaudv.  Blaxkmd, 
9  Hare,  IxviiL 

SUPPLEMENTAL  ORDER. 

1.  The  52nd  section  of  the  Chancery  Prae- 
tice  Amendment  Act,  15  &  16  Vict.  c.  86,  pro- 
viding that  upon  a  suit  becoming  defective  by 


reason  of  transmission  of  intereit,  an  order  to 
the  efllect  of  the  usual  supplemental  decree  nny 
be  obtained,  as  of  course,  upon  an  allegatioD 
of  the  transmission  of  interest,  applies  to  casa 
where  the  rights  of  the  phdntiff'  are  affected  bj 
a  settlement,  executed  after  the  institutioQQf 
the  suit  Atkiunm  v.  Por*er,  2  De  G^  M'N. 
&  6.  221. 

2.  The  birth  of  one  of  a  class,  entitleda 
such  after  the  institution  of  a  suit  is  witlun  the 
52nd  section  of  the  Chancery  Improrement 
Act,  and  justifies  an  order  for  the  usual  rap. 
plemental  decree.  FuUerton  v.  Martent,  1 
Drewry,  238.  I 

TRUSTER  ACT,  1850. 

C€mBtruetion,^A.  and  B.,  being  trasteee,  die 
Master  found  that  it  was  uncertain  whether  i. 
was  living  or  dead;  but  £.  was  living;  after- 
wards  J3.  died :  Held,  that  A.  was  not  sole 
trustee  within  the  Trustee  Act,  1850 ;  and  the 
22nd  section  of  the  Act  did  not  apply,  hn 
RandaU,  1  Drewry,  401.  | 

17NDSRTAKINO.  « 

How  party  to  seek  relief  from.'—k  billfftt  • 
filed  in  1849>  for  the  purpose  of  taking  the  bc. 
counts  of  an  abortive  railway  undertaking.  : 
Upon  a  motion  in  July,  1851,  oy  a  defendant,  ! 
to  dismiss  the  bill,  the  plaintifiT  undertook  to  j 
file  a  replication  on  or  before  the  Ist  day  o(  \ 
Hilary  Term^  1852.  He  made  default  in  per-  . 
forming  his  undertaking.  Upon  a  motion  made  i 
in  February  following,  the  plaintiff  pro^d  tint  \ 
he  had  been  unable  to  serve  the  other  defend-  | 
ants,  so  as  to  perfect  the  suit  he  was  prosecot-  I 
ing  bond  fide  t  Held,  that  the  plaintiff  must  be  : 
held  to  the  undertaking;  and  that,  if  he  bad  i 
case  entitling  him  to  be  relieved  from  the  no-  j 
dertaking,  he  ought  to  have  made  a  spedil  ' 
application  to  be  discharged  from  it. 

Other  defendants  had  abstained  frommoviog 
for  the  dismissal  of  the  bill,  reljring  on  the  aa- 
dertaking  given  on  the  motion  in  July,  1851; 
but,  on  the  default  of  the  plaintiff  to  perfbm 
that  undertaking  by  filing  a  replication,  these 
defendants,  in  February,  1852,  moved  for  the 
dismissal  of  the  bill  as  against  them ;  and  the 
Court  dismissed  the  bill  accordingly.  Im  ikM 
V.  Stanhope,  5  De  G.  &  S.  247. 

WITNB88. 

Leave  to  examine  under  39/A  Ordier.— In  a 
cause  at  issue  before  the  Orders  of  7th  Aog. 
1852,  the  parties,  in  Julv,  1852,  agreed  to  poet- 
pone  publication  till  the  2nd  Nov.,  on  the 
ground,  that  the  new  practice  would  then  cone 
into  operation.  The  case  was  one  in  which  it 
was  not  clear,  hut  probable  that  oral  examina- 
tion might  be  the  most  effective. 

Held,  that  the  postponement  of  publication 
was  not  an  agreement  to  adopt  the  new  prac* 
tice;  but  in  the  absence  of  special  reasons  to 
the  contrary,  there  being  BprobMSty  of  ad- 
I  vantage  in  applying  the  new  practice,  it  ought, 
according  to  the  intention  of  the  Act,  to  be  ap- 
plied.   Howard  v.  Howard,  I  Drewry,  239* 
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DIGEST,  AND  JOURNAL  OF  JURISPRUDENCE. 


SATURDAY,  JULY  23,  1853. 


PROGRESS  OF  LEGAL  REFORM. 


BILLS   BEFORE    PARLIAMENT. 

An  animated  conversation,  which  can 
hardly  fail  to  he  attended  with  advantage, 
took  place  amongst  the  Law  Lords,  on  a 
recent  occasion,  when  Lord  Brougham 
complained  that  his  Bill  for  amending  the 
Law  of  Evidence,  hy  rendering  the  testi- 
mony of  a  wife  admissible,  with  certain  re- 
strictions, was  allowed  to  slumber  on  the 
table  of  the  House  of  Commons  for  several 
weeks.  The  Lord  Chancellor  explained, 
that  the  delay  in  the  progress  of  the  Bill  in 
question  was  not  to  oe  ascribed  either  to 
indifPerence  or  hostility;  but  arose  from 
the  circumstance,  that  a  much  more  com- 
prehensive measure,  founded  on  the  Second 
Report  of  the  Common  Law  Commissioners, 
and  including  the  provbion  contained  in 
Lord  Brougham's  Bill,  was  in  course  of 
preparation.  His  Lordship  added,  that  the 
draft  of  the  Bill,  framed  with  a  view  of 
carrying  into  effect  the  recommendations  of 
the  Common  Law  Commissioners,  had  been 
lately  submitted  to  biro,  but  considering  its 
extent  and  importance,  he  had  arrived  at 
the  conclusion,  that  it  should  be  printed, 
and  time  afforded  for  its  careful  examina- 
tion, before  it  obtained  the  sanction  of  the 
Legislature.  He  intended  to  do  with  this 
Bill,  as  had  been  done  with  the  Common 
Law  Procedure  Bill,  to  ask  his  noble  and 
learned  friends,  before  entering  upon  any 
discussion,  to  give  its  provisions  a  perusal 
and  consideration,  not  only  in  that  House 
but  in  their  own  houses.  The  result  of  the 
consideration  the  Common  Law  Procedure 
Act  had  received  before  it  became  law,  was, 
that  it  worked  with  less  difficulty  than  any 
similar  measure  of  equal  importance  he  re- 
membered, and  by  pursuing  the  same  course 
m  reference  to  the  Bill  about  to  be  intro- 
YoL.  XLYi.    No.  1|324. 


doced,  he  reckoned  upon  obtaining  a  like 
favourable  result. 

Lord  Cranworth  then  alluded  to  the 
charges  made  against  him,  in  anonymous 
letters  and  otherwise,  of  obstructing  mea- 
sures of  law  reform,  and  declared  &at  he 
should  feel  himself  unworthy  of  the  position 
he  occupied,  if  he  allowed  such  imputations 
to  influence  him  in  asking  their  Lordships' 
sanction  to  any  measures  of  law  amendment 
which  had  not  been  maturely  considered* 
and  had  not  previously  had  the  approval  of 
his  own  judgment.  The  Lord  Chanoellor's 
sentiments  upon  this  subject  appear  to  have 
been  cordially  responded  to  by  all  the  Law 
Lords  present,  and  Lord  Campbell  espe- 
cially took  occasion  to  observe,  that  the 
country  was  now  upon  a  course  of  law 
amendment  the  most  satisfactory,  with  the 
prospect  that  every  portion  of  the  leeal 
system  would  be  speedily  and  effectually 
reformed.  Next  Session,  he  confidently 
expected,  not  only  to  proceed  with  the  Bill 
for  the  Amendment  of  the  Common  Law 
Jurisdiction,  adverted  to  by  the  Lord  Chan* 
cellor,  but  also  to  enter  upon  the  reform 
of  the  Ecclesiastical  Jurisdiction.  He  was 
satisfied,  however,  that  nothing  could  be 
more  injurious  to  the  cause  of  law  reform 
than  passing  bills  containing  crude  and  ill- 
considered  provisions.  It  is  to  be  hoped 
that  the  concurrence  of  opinion  manifested 
upon  thb  occasion,  amongst  those  who, 
having  no  sympathy  with  existing  abuses, 
know  from  experience  that  even  when  re* 
forms  are  determined  upon,  the  modus  ope* 
randi  is  matter  of  the  utmost  importance, 
will  not  be  without  its  influence  upon  those 
impatient  spirits  who  overlook  all  diffi- 
culties, and  can  never  perceive  why  that 
which  is  conceived  to  be  desir^ible  should 
not  be  immediately  effected. 

With  respect  to  the  great  measures  of 
the  Session, — the  Succeeeion  Duty  Bill, 

N 


206 


FrogrtSB  ofJtegal  BrfcTm—BUU  btfore  PurUammt 


creating  a  new  tax  of  a  comprehensiTe  and 
complicated  character,  and  the  India  Bill, 
placing  the  government  of  India  upon  a 
new  footing, — ^it  may  be  remarked,  that  the 
first  has  only  just  reached  the  House  of 
Lords,  and  the  second  has  jet  several  im- 
portant stages  to  pass  before  it  arrives 
there.  Under  such  circumstances,  it  can- 
not be  expected  that,  at  this  period  of  the 
year,  the  Government  will  introduce  any 
fresh  measures  of  law  reform,  or  press  for- 
ward any  of  those  now  before  ParHament, 
the  necessity  for  which  does  not  seem  to  be 
urgent. 

^  In  pursuance  of  the  intention,  some  time 
since  announced  in  this  pubtication,  the 
Government  has  obtamed  the  consent  of 
the  House  of  Commons  to  the  principle 
of  the  Charitable  Trusts  Bill  in  the  form 
in  which  it  came  down  from  the  House  of 
Lords,  and  unless  some  unforeseen  obstacle 
interferes,  this  measure  will  obtain  the 
sanction  of  Parliament.  As  already  antici- 
pated, however,  ministers  have  prudently 
avoided  the  lengthened,  and  probablv  fruit- 
less, discussions  whidi  would  anse  by 
S easing  upon  the  consideration  of  the 
ouse  of  Commons,   a  measure  of  such 


terially  altered  and  abridged  in  the  Select 
Committee  to  which  it  was  referred.  1^ 
number  of  clauses  are  reduced  from  17  to 
10,  and  that  most  objectionable  eUote, 
which  directed  that  the  salaries  of  the 
Judges  should  be  paid  out  of  the  Swton' 
Fund,  and  against  which  the  Couneiloftbe 
Incorporated  Law  Society  thought  it  tlteir 
duty  to  protest  by  way  of  petition,  as  in- 
volving a  departure  from  the  sound  piin- 
ciplci  that  the  suitors  of  the  Courts  should 
be  relieved  from  the  payment  of  Judges' 
salaries,  we  rejoice  to  find  has  been  com- 
pletely expuBffed.  The  clauses  of  the  Bill, 
as  it  passed  the  House  of  Lords,  ue  ar- 
ranged in  the  following  order : — 

f'l.  The  future  dividends  upon  fands^the 
dividends  of  which  have  not  been  receired  for 
15  years,  may  be  carried  to  the  credit  of  a  food 
enUtled  'The  Suitors'  Unclauned  Divideiid 
Account/  and  such  part  of  the  last-mentioDed 
fund  as  the  Lord  Chancellor  may  from  time  to 
time  think  fit,  carried  over  to  'TheSoiton' 
Fee  Fund  Account.' 

"  2.  Righto  of  suitors  to  stock  or  dividendi 
transferred  not  to  be  affected,  but  to  be  satis- 
fied out  of  '  The  Suitors'  Fee  Fund.' 

"3.  Periodical  investigations  to  be  loade 
every  five  years,  and  transfers  of  dividends 


equivocal  expediency  as  the  Registration  of\  arising  upon  stock,  the  dividends  of  whicli 


AMurances^  BilL  The  Bill  is  about  to  be 
withdrawn  for  the  present,  not,  we  may 
venture  to  hope,  to  be  speedily  or  incon- 
siderately re-introduced. 

The  Session  will  not  have  .passed  with- 
out some  progress  being  made  in  the  great 
work  of  digeeting  the  Criminal  Law,  a 
subject  to  which  a  Select  Committee  of  the 
House  of  Lords  has  devoted  great  attention. 
Two  Bills  have  been  prepared  under  the 
sanction  of  the  Lords'  Committee,  the  one 
digesting  the  Law  as  it  relates  to  Murder 
Had  Manslaughter,  and  the  second  on  the 
subject  of  Larceny  and  offences  of  that 
nature.  The  safe  and  judicious  course  is 
now  proposed  of  printing  those  Bills  and 
circulating  them,  so  that  the  opinions  of 
the  Judges  may  be  obtained,  and  Parlia- 
ment will  be  thus  placed  in  a  position 
which  will  enable  it  to  proceed  more  confi- 
dently as  well  as  more  satisfactorily  in  the 
next  Session.  Lord  Brougham  declared, 
that  now,  for  the  firet  time,  "he  looked 
with  confidence  to  the  completion  of  a 
sound,  well-digested,  code  of  Criminal  Law." 

The  Chancery  Suitors'  further  Relief 
Bill,  an  analysis  of  which  was  laid  before 
our  readers  shortly  after  it  was  presented 
by  Lord  St^  Leonards,^  has  been  very  ma- 

*  See  Leg.  Obs.  Feb.  19,  1853,  page  313. 


have  not  been  received  for  15  years. 

"4.  201,028/.  2i.  3(f.,  Bank  3  per  cent  An- 
uuities,  now  standing  to  the  credit  of  ^e  ac- 
count of  '  Moneys  placed  out  to  proride  for 
the  Officers  of  the  High  Court  of  Chancery,'  to 
be  transferred  to  Suitors'  Fee  Fund. 

"  5.  Stamp  duties  payable  upon  powers  of 
attorney  for  sums  not  exceeding  20/.,  or  aaDial 
payments  not  exceeding  5/.,  repealed,  and,  in 
lieu  thereof,  a  stamp  of  55.,  in  respect  of  the 
vellum,  parchment,  or  paper,  upon  which  such 
power  of  attorney  shall  be  written. 

''  6.  Stamp  duties  to  be  under  the  maoi(S«- 
ment  of  Commissioners  of  Inland  Revenue. 

"  7-  Lord  Chancellor  may  empower  Account- 
ant-General  to  act  on  powers  of  attorney  in  re- 
ceipt of  future  moneys. 

"8.  Compensation  allowances  payable  to 
officers  of  the  Court  of  Chancery  may  be  ap- 
plied to  making  good  moneys  improperly  with- 
held or  abstracted  by  parties  who  hare  od- 
tained  other  offices  or  employments  in  the 
Court,  and  who  are  entitled  to  snch  allow- 
ances. 

"  9.  Orders  made  under  the  Act  majr Jroa 
time  to  time  be  annulled,  altered,  or  varied.    ^ 

"  10.  In  construing  Act,  *  Lord  ChanceUor 
to  include  *  Lord  Keeper,'  or  '  Lords  Commis- 
sioners of  the  Great  Seal,'  for  time  being.' 

The  Bill,  as  amended,  is  now  before  the 
House  of  Commons,  and  as  it  is  unobjec- 
tionable in  form,  has  the  sanction  of  the 
Lord  Chancellor,  and  was  framed  by  Low 
St.  Leonards,  there  is  no  reason  to  9p?^ 
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hend  that  it  will  meet  with  any  serious  ob- 
stroction  in  its  futore  stages. 

The  Lord  Chancellor  has  taken  an  early 
opportunity,  in  Committee  on  the  Trans- 
poriation  Bill,  to  supply  the  deficiency 
pointed  out  (ante,  p.  186)  in  the  statement 
made  by  his  Lordship  upon  the  second 
reading/ by  explaining  the  punishment  of 
"pend  servitude.'^     It  appears  that  per- 
sons to  whom  this  punishment  is  applicable 
will,  in  the  first  instance,  be  subjected  to 
separate  confinement,  under  strict  reforma- 
tory regulations,  and  afterwards  to, labour 
upon  public  works,   and  that  during  the 
latter  period  of  the  servitude,  they  may  be 
permitted  to  obtain  employment  from  pri- 
Tate  individuals  within  a  certain  local  limit, 
the  Government  taking  care  that  the  con- 
vict is  not  forced  to  commit  crime  from  the 
impossibility  of  obtaining  remunerative  la- 
hoar.     The  success  of  the  experiment  now 
ahout  to  be  tried  for  the  first  time  within 
the  limits  of  the  United  Kingdom,  occasions 
much  anxiety,  and  doubts  were  freely  e\- 
pressed  in  the  House  of  Lords  as  to  its 
expediency.     It  must  be  remembered,  how- 
ever, that  the  plan  now  proposed  is  to  be 
considered  as  in   some   sense   a  necessity 
forced  upon  those  in  authority  by  the  de- 
termined refusal  of  the  colonists  to  receive 
transported  criminals.     A  substitute  was  to 
be  found  for  transportation,  and  nothing 
presented  itself  but  a  choice  of  evils. 


ANNUAL  CERTIFICATE  TAX. 


ANOTHER   COALITION. 

The  Bill  for  the  total  repeal  of  the  An- 
nnal  Certificate  Tax  on  Attorneys  and  So- 
licitors, was  negatived  on  the  2nd  reading 
on  Wednesday  last,  the  20th  instant.  An 
inspection  of  the  division  list,  and  the  pe- 
rusal of  the  report  of  the  debate,  will  have 
enabled  our  readers  readily  to  understand 
how  the  measure  has  for  the  present  been 
defeated.  The  Government  is  composed 
chiefly  of  Whigs  and  Peelites,  with  a  small 
addition  of  Radicals.  Notwithstanding  this 
extraordinary  coalition  of  parties,  the  attor- 
neys were  able,  by  the  undoubted  justice  of 
their  case,  to  obtain  the  large  njajority  of 
52,  in  a  House  of  nearly  400,  on  the  10th 
^larch  last,  on  Lord  R.  Grosvenor's  motion 
for  leave  to  bring  in  the  Bill. 

Subsequently  to  this  division,  namely,  on 
the  14th  April  last,  Mr.  Milner  Gibson,  in 
a  smaller  House,  carried  the  total  repeal  of 
the  Advertisement  Duty  against  the  Go- 
vernment by  a  majority  of  31 . 


But  on  the  Ist  July,  in  a  Comarittee  of 
the  whole  House,  the  ChanodUor  of  the 
Exchequer  on  the  1st  division  carried  his 
motion  by  109  against  99,  for  his  proposed 
Advertisement  Duty  of  6d.  On  another 
amendment,  however,  the  same  evening,  he 
was  outvoted  by  5 : — the  numbers  for  the- 
duty  being  63,  against  it  68 ;  and  on  tiie 
last  division  there  were  70  for  the  total 
abolition  and  61  against  it,  leaving  the  Ck>- 
vernment  in  a  minority  of  9. 

Then,  in  the  night  of  the  4th  July,  or 
rathe?  the  nnming  of  the  5th,  the  Stamp 
Duties'  Bill  eame  on,  and,  in  order  to  aeoe- 
lerate  the  progress  of  the  penny  receipt 
stamp  and  other  undisputed  alterations,  the 
Bill  was  divided: — ^No.  1  containing  the 
agreed  clauses,  and  No.  2  those  which  were 
disputed  reUting  to  Newspaper  Duties  and 
Taxes  on  Attorneys. 

It  was  deemed  expedient,  if  practicable, 
on  the  part  of  the  attorneys,  to  take  the 
sense  of  the  House  either  on  the  Stamp 
Duties'  Resolutions  or  on  the  Bill  when  in 
Committee,  in  the  expectation  that  if  the 
House  decided  in  favour  of  the  Repeal  of 
the  Certificate  Tax,  the  Chancellor  of  the 
Exchequer  would  offer  no  further  objection. 
Lord  R.  Grosvenor,  therefore,  did  not  im- 
mediately press  the  2nd  reading  of  his  bill* 
Moreover,  it  was  anticipated  that  after  the 
Government  had  succeeded  in  passing  the 
principal  parts  of  their  financial  plan,  the 
comparatively  small  amount  of  the  remain- 
der of  the  ^nual  Certificate  Duty  would 
not  be  a  material  object,  and,  at  all  events, 
could  not. disturb  the  financial  arrange- 
ments for  the  year. 

It  was,  therefore,  with  great  surprise 
that  we  heard  the  Chancellor  of  the  Exche- 
quer declaring,  on  Wednesday  last,   that 
the  estimated  surplus  of  little  less  than 
half  a  million  was  by  various  causes  so  di- 
minished that  he    could    not    spare    the 
amount  which  he  would  lose  by  the  total 
repeal  of   the    Certificate  Tax.      Having 
agreed  to  reduce  it  oiie*fourth,  the  remain- 
der would  be  80,000/.,  and  the  total  abo- 
lition of  the  Advertisement  Duty  would  be 
about  80,000/.,  making  160,000/.    Accord- 
ing to  his  present  estimate,  if  that  sum 
should  be  taken  away,  there  would  be  a 
deficit  in  the  Treasmry  instead  of  a  surplus. 
Now,  it  appears  incredible  that  the  Tax  on 
Saccessions  and  other  new  taxes  amounting 
to  several  millions,   and  with  the   former 
taxes  exceeding  50  millions,  should  have 
been  so  nicely  adjusted  with  the  expen  di- 
ture  that  the  comparatively  small  sum    of 
80,000/.   would  disturb  this  mighty  au  d 
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mudi-huided  Budget!  Yet  so  the  Chan- 
oeUor  of  the  Exchequer  solemnly  asserted. 
He  was  disposed,  though  relactanUj,  to 
concede  one  sum  of  80,000/.,  and  avowed 
that  he  preferred  the  repeal  of  the  Advert 
tisement  Duty  to  that  of  the  Attorneys' 
Certificates. 

Tlie  members  of  the  House  had  been  ex- 
tensively canvassed  to  vote  against  Lord  R. 
Grosvenor's  Bill,  on  the  understanding  that 
ihe  Government  would  give  up  the  Adver- 
tisenoent  Duty;  and  the  result  has  been, 
by  this  further  coalition,  that  above  60 
members  who  had  formerly  voted  for  the 
Attorneys,  went  over  to  the  Government,  and 
thus  (in  the  absence  of  more  than  half  the 
members)  the  Bill  was  thrown  out,  the  votes 
agunst  it  being  186,i  and  for  it,  only  102. 
Notwithstanding  this  unfavourable  de- 
cision on  the  general  question,  it  should  be 
remembered  that  one  step  has  been  made 
in  the  right  direction  during  the  present 
Sessidn.  Influenced  by  the  repeated  divi- 
sions in  the  last  Parliament,  during  the 
years  1850  and  1851,  when  the  five  ma- 
lorities  increased  from  19  to  30,  and  by  the 
large  majority  of  52  in  the  new  Parliament, 
the  Government  have  agreed  to  reduce  the 
tax  25/.  per  cent.  This  is  an  admission  that 
the  tax  is  oppressive  and  unjust.  It  forms 
an  "  instalment  of  justice."  We  have  rea- 
son to  believe  that  the  Succession  Duties 
will  produce  much  more  than  the  estimate, 
and  if  the  state  of  the  finances  should  con- 
tinue in  other  respects  prosperous,  we  may 
anticipate  a  must  broader  mai^  than 
80,000/.,  wherewith  to  abolish  the  remain- 
der of  the  impost  next  year. 

We  subjoin  as  full  a  report  as  we  have 
been  able  to  procure  of  the  debate,  and 
to  which  we  have  added  the  Division  list. 

DEBATE  ON  THE  ATTORNEYS'  CER- 
TIFICATE DUTY  AND  THE  ADVER- 
TISEMENT DUTY. 

On  the  order  of  the  day  for  the  second  read- 
ing of  the  Attorneys'  Certificate  Duty  Repeal 
Bill  on  the  20th  July, 

^  Lord  R,  Chrosvenor  said  that,  under  ordinary 
circumstances,  he  should  have  contented  him- 
self with  making  the  motion  for  the  second 
reading  of  the  Bill,  but  as  a  good  deal  had 
passed  bearing  on  the  subject  since  the  Bill 
had  been  read  a  first  time,  and  he  was  placed 
in  a  very  peculiar  position,  he  wished  to  state 


*    Besides  6l    renegades,    there    were    21 
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his  reasons  for  the  coarse  he  was  about  to  par- 
sue.  He  was  aware  that  he  brought  the  ques* 
tion  forward  at  a  disadvantageous  moment  It 
was  now  the  20th  of  July,  many  of  his  sup- 
porters were  absent,  some  oviring  to  the  time  of 
year,  and  others  being  on  circuit.  Among 
other  discouragements,  he  had  to  contend  with 
the  remaiic  that  the  friends  of  the  Governmest 
ought  to  regard  the  budget  as  a  whole,  and 
not  object  to  its  items ;  and  that  so  much  had 
been  gained  in  the  larger  items,  that  the  smaller 
might  go  unnoticed.  He  felt  that  they  owed  a 
debt  of  gratitude  to  the  Chancellor  of  Exche- 
quer, for  the  financial  scheme  which  he  had 
brought  forward,  at  a  crisis  when  a  single  false 
step  would  have  been  productive  of  seriotw 
consequences.  But  the  House  would  recollect 
that  he  had  postponed  the  second  reading  from 
time  to  time,  though  he  had  been  called  upon 
to  bring  the  question  to  a  decision  earlier,  and 
notwithstanding  his  strong  feeling  of  the  in- 
justice of  any  part  of  the  duty,  he  had  shrank 
from  going  on  with  the  Bill.  Since  then,  the 
financial  measures  of  the  Government  had  gone 
safely  through  the  House,  and  since  then,  also, 
there  had  been  a  return  of  the  last  quarter's 
revenue,  which  showed  that  the  finances  of  the 
country  were  in  a  flourishing  state. 

He  thought  that  this  was  one  of  those  occa- 
sions when  an  appeal  might  be  made  to  the 
Chancellor  of  Exchequer,  and  that  his  right 
hon.  friend  would  have  thanked  him  for  the 
opportunity  of  conferring  a  boon  upon  the 
class  whose  cause  he  advocated,  who  were  suf- 
fering from  a  special  grievance,  and  the  majo- 
rity of  whom  suffered  severely.  There  was  one 
other  circumstance  to  which  he  must  aUode, 
and  that  was  the  alteration  which  the  Chancel- 
lor of  the  Exchequer  had  made  in  the  duty. 
His  right  hon.  friend  might  think  him  very 
ungrateful  to  say  so,  but  really  that  proposition 
was  more  distasteful  than  the  original  tax  it- 
self. In  his  speech  in  introducing  his  financial 
scheme,  his  right  hon.  friend  stated  that  the 
attorneys  had  suffered  by  recent  legislation, 
and  that  there  ought  to  be  some  remedy.  The 
remedy  which  he  proposed  was  to  take  off  one 
fourth  of  the  duty,  viz.,  3/.  out  of  12/.  in  Loo- 
don,  and  2/.  out  of  8/.  in  the  country;  and 
then  reduce  the  duty  on  articles  of  clerkship. 
That  reduction,  which  was  not  asked  for,  was 
pleaded  in  bar  to  the  further  consideration  of 
the  subject.  He  did  not  know  what  could 
have  induced  his  right  hon.  friend  not  to  treat 
the  advertisement  and  certificate  duties  in  the 
same  comprehensive  manner  as  he  had  done 
other  taxes.  Why  was  he  so  enamoured  oi 
them  as  to  cling  to  such  rags  of  taxation, 
which  were  not  productive  of  much  revenue, 
while  they  pressed  hardly  upon  those  who  had 
to  pay  them  ? 

There  were  other  peculiar  circumstances  in 
which  he  was  placed,  and  to  which  he  musj 
allude.  He  found  that  he  (Lord  R.  Grosvenorj 
was  opposed,  and  his  right  hon.  friend  sup- 
ported, from  a  quarter  that  he  did  not  expect  j 
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that  if  he  would  asBlst  his  right  hon.  friend  in 
opposing  thie  meaeure,  the  Government  would 
snule  on  the  proposition  for  the  abolition  of  the 
advertieement  datf .  An  extraordinary  canrass, 
he  believed*  had  been  made  to  induce  his  (Lord 
R.  GrosvenoPs)  supporters  to  vote  against  the 
measnre*  and  others,  who  could  not  be  induced 
to  do  that,  to  stay  away.  That  being  the  case, 
he  was  readv  to  admit  to  his  right  hon.  friend 
that  if  be  had  reduced  the  duty  by  half  he 
would  not  have  brought  forwara  his  motion 
this  year ;  for  he  wonld  then  have  supposed  it 
to  be  a  prelude  to  its  total  abolition.  He  was 
so  antioua  not  to  disturb  the  arrangements  of 
Government  that  if  his  right  hon.  friend  would 
only  say  that  the  duty  was  merely  kept  on  for 
the  purposes  of  revenue  for  this  year,  and  in 
deference  to  the  opinion  expressed  by  the  House 
would  take  it  into  consideration  next  year,  he 
would  be  willing  not  to  go  to  a  division  He 
had  never  argued  the  question  but  in  one  point 
of  view.  He  thought  the  tax  ought  to  be  re- 
pealed because  it  was  so  unjust  and  oppressive, 
and  irrespectively  of  any  question  of  finance. 
If,  however,  he  could  obtain  no  such  prospect 
from  his  right  hon.  friend,  he  could  not  aamit 
what  he  thought  was  a  useless  compromise, 
and  he  must  then  leave  the  question  in  the 
hands  of  the  House.  The  noble  lord  concluded 
by  moving  the  second  reading  of  the  Bill. 

Mr.  Murrouffh  said  he  came  to  the  House 
with  a  conviction  that  he  was  about  to  record 
his  vote  for  one  of  those  political  shams  of 
which  this  session  had  been  so  prolific.  The 
noble  lord  had  twitted  the  right  hon.  member 
for  Manchester  with  having  made  a  compromise 
with  the  ChanceUor  of  the  Exchequer,  but  if 
the  noble  lord  had  been  as  sincere  with  regard 
to  his  measure  as  the  member  for  Manchester 
was  with  regard  to  the  repeal  of  the  advertise- 
ment duty,  there  would  nave  been  no  chance 
of  a  compromise.  The  noble  lord  did  not  object 
to  the  resolutions  on  this  tax  being  brought 
up.  They  were  abo.ut  to  vote  for  a  political 
snam,  and  if  he  (Mr.  Murrough)  had  consulted 
his  own  feelings,  he  would  have  stayed  away 
altogether,  but  he  was  unwilling  to  let  the 
noble  lord  go  away  without  his  knowing  his 
(Mr.  Murrough's)  feelings^  and  that  of  the 
majority  of  the  profession  with  regard  to  his 
conduct.  The  noble  lord  had  postponed  his 
BiU  till  the  fag  end  of  the  session,  when  all  the 
junior  members  of  the  bar,  and  the  friends  of 
the  attorney,  were  on  circuit.  (Laughter.)  Hon. 
gentlemen  might  laugh,  but  he  hoped  it  was  at 
the  noble  lord  s  expense. 

Mr.  Hume  wished,  before  the  Chancellor  of 
the  Excheauer  spoke,  to  make  an  appeal  to  the 
House  with  regard  to  the  position  in  which 
they  were  placed.  He  was  not  one  of  those 
who  could  be  charged  by  the  noble  lord  with 
changing  his  vote,  for  he  had  always  voted 
against  this  measure,a8  being  partial  legislation, 
and  he  believed  he  was  a  better  friend  to  the 
attorneys  in  that  respect  than  the  hon.  gentle- 
man opposite,  the  member  for  Bridport.  He 
believed  the  noble  lord  was  quite  sincere,  and 
^e  (Mr.  Hume)  was  equally  sincere  in  voting 


against  the  noble  lord,  though  he  did  not  ap- 

frove  of  the  tax,  which  he  thought  unjust, 
ndeed,  the  whole  system  of  licences,  he  thought, 
ought  to  be  considered,  but  if  they  began  to 
legislate  by  exempting  one  class,  that  would  be 
unmet  anu  partial,  and  he  wished  all  persona 
snbject  to  licencee  to  be  equally  treated.  He 
rose  to  express  a  hope  that  hon.  gentlemen 
would  not  attend  to  what  had  fallen  from  the 
hon.  member  for  Bridport,  and  he  appealed  to 
the  House,  after  what  had  passed  in  the  dis- 
cussion of  the  Budget,  that  those  who  wished 
the  general  success  of  that  measure,  and 
every  such  measure^  must  be  a  compromise, 
to  look  at  it  as  a  whole.  When  the  Chan- 
cellor of  the  Exchequer  first  proposed  his 
financial  scheme,  he  (Mr  Hume)  said  it  had 
established  a  principle  which  would  lead  to 
taxes  being  imposed  where  they  could  best  be 
borne;  and  if  he  voted  for  this  measure,  he 
should  be  going  against  the  understanding 
which  had  heen  come  to,  that  that  measure 
should  be  taken  as  a  whole.  He  appealed  to 
the  friends  of  the  noble  lord  who  had  voted 
against  the  tax,  to  consider  that  the  drcum- 
stances  in  which  they  were  now  placed  were 
different,  and  that  they  were  not  always  situated 
with  equal  advantage  to  repeal  a  tax.  He 
should  give  his  strenuous  opposition  to  this 
motion ;  not  because  he  loved  the  tax,  or  was 
an  enemy  of  the  attorneys— for  he  was  a  friend 
of  every  attorney — and  wished  him  to  be  re- 
lieved from  taxation,  but  only  as  one  of  the 
community. 

The  Chancellor  of  the  Exchequer :  I  sympa- 
thise very  much  with  the  pain  which  the  no- 
nourable  member  (Mr.  Murrough)  suffers  on 
account  of  the  vote  he  is  about  to  give,  but  I 
would  respectfully  suggest  to  him  that  he  might 
very  fairly  spare  himself  that  pain  by  not 
giving  it.  There  are  but  two  motives  that 
generally  actuate  men— the  motive  of  duty, 
and  the  motive  of  pleasure.  His  motive  in  this 
case  cannot  be  duty,  for  he  says  he  is  going  to 
vote  for  a  sham ;  neither  can  it  be  pleasure,  for 
he  says  it  is  very  painful  to  his  feelings.  He 
will  excuse  the  liberty  I  take  in  suggesting 
that  there  is  an  obvious  way  of  escaping  the 
difficulty.  As  regards  what  the  honourable 
member  has  said  of  the  motives  of  the  noble 
lord,  I  think  the  honourable  member  is  mis- 
taken. *It  is  true  that  the  noble  lord  has 
suffered  postponement;  but  it  is  not  triie  that 
he  has  thereby  put  the  advanUge  into  my 
hands.  So  far  am  I  from  agreeing  with  the 
honourable  member  on  this  point,  that  I 
should  rather  be  disposed  to  find  fault  with 
the  noble  lord  for  the  chivalrous  tenacity  with 
which  he  has  taken  up  the  cause  of  this  un- 
fortunate body,  and  I  am  inclined  to  think  that 
no  more  illustrious  example  of  his  philan- 
thropy will  be  auoted  in  after-times  than  the 
manner  in  which  he  has  held  out  the  right 
hand  of  succour  and  support  to  a  meritorious 
class,  so  entirely  without  organisation,  not  re- 
presented in  this  House,  cut  off  from  the  ordi- 
nary means  of  communication  with  members 
of  Parliament,  and,  last  of  all,  at  the  present 
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moment,  having  all  tbeir  friends  on  circuit. 
As  regards  the  Bill  itself,  I  am  very  sorry  to 
find  that,  besides  the  offence  of  refusing  to 
accede  to  the  repeal  of  the  duty,  I  have  com- 
mitted another  offence,  more  unacceptable 
still,  in  introducing  a  plan  for  its  reduction. 
If  the  noble  lord  and  those  he  represents  are 
in  earnest,  on  this  point,  I  do  not  say  that  the 
Government  is  so  oDstinate  that  we  might  not 
be  induced  to  give  up  our  proposition;  but 
this  I  do  say,  that  the  Government  cannot  and 
will  not  be  parties  to  a  repeal  of  the  annual 
Certificate  Dutv,  and  to  setting  actual  mem- 
bers of  the  profession  free  from  that  tax  which 
they  have  paid  sixty  years,  and  which  every 
one  of  them  was  bred  up  in  the  expectation  of 
paying,  and  at  the  same  Ume  leave  in  force, 
that  enormous  tax  (120/.)  which  is  levied  on 
every  little  hoy  who  joins  this  profession,  which 
18  levied  on  sickly  boys,  who  perhaps  may  die, 
and  which,  at  any  rate,  must  be  paid  some  ten 
or  twelve  years  before  any  return  can  be  de- 
rived from  it. 

My  noble  friend  has  said,  that  if  I  consent 
to  leave  the  question  open  till  nest  year,  he 
may  in  that  case  withdraw  the  Bill  in  the 
meantime,  reserving  to  himself  the  right  to 
bring  it  forward  at  a  future  period.  Of  course, 
it  is  open  to  him  to  use  his  own  discretion  in 
that  matter,  but,  for  my  own  part,  I  do  expect 
that  the  House  will  now  give  something  like  a 
final  vote  upon  this  subject.  I  will  state  what 
I  conceive  to  be  conclusive  reasons,  from  the 
state  qfthe  revenue  in  the  present  year,  why  the 
House  should  not  adopt  the  BUI  of  the  noble 
lord;  but  I  cannot  give  to  my  noble  friend 
any,  expectation  that  ntxt  year,  or  the  year  after 
that,  or  indeed  in  any  future  year,  I  will  pro- 
pose the  repeal  of  this  duty ;  and  for  the  plain 
and  honest  reason  that,  formiog  the  most 
sanguine  estimate  of.  the  resources  of  the 
country  and  the  probable  state  of  the  revenue 
which  it  is  uossible  to  form,  I  still  think  that 
^here  are  other  objects  of  legislation  far  more 
important  and  imperative  than  the  Repeal  of 
the  Duty  upon  the  Certificates  of  Attorneys 
and  Solicitors.  I  say,  therefore,  I  will  give  no 
pledge  for  the  future,  because  X  see  approach- 
mg  a  long  army  of  clainas  for  the  repeal  of 
taxes  of  a  higher  nature  than  can  be  urged  in 
favour  of  the  present  Bill.  But  we  do  propose 
to  make  an  alteration  in  the  Certificate  Duty  of 
Attorneys.  We  propose  to  make  an  equitable 
reduction  in  the  Annual  Certificate  Duty,  and 
in  the  Duty  upon  Articles  of  Clerkships.  We 
do  not  alter  the  relations  of  those  duties  one  to 
the  other;  on  the  contrary,  we  have  maintained 
their  relations  ;  but  we  have  refused  to  grant 
something  in  the  nature  of  a  monopoly  by  re- 
pealing the  Annual  Duty  and  maintaining  the 
Duty  upon  Articles  of  clerkship.  Again,  the 
revenue  considerations  as  regards  the  present 
Bill  are  well  worth  the  attention  of  the  House. 

On  the  18th  of  April,  having  stated  to  the 
House  the  changes  which  the  Government  were 
prepared  to  propose  in  the  financial  affairs  of 
the  country,  I  calculated  that  the  result  of 
those  changes  would  be  to  leave  us  with  a  sur- 


plus for  the  year  of  49&,0OO^  SinoB  that  time 
various  changes  have  t^en  place,  which  baYe 
materially  altered  the  state  of  things  which  thea 
existed.  The  noble  lord  rojost  not  found  him- 
self upon  the  returns  of  the  last  quarterns  re- 
venue, lliose  returns,  favourable  as  they  we«, 
and  indicating  as  they  did  the  satisfactory  con- 
dition of  the  resources  of  the  country,  were 
affected  by  adventitious  and  accidental  ciccum- 
stances,  and  by  a  variety  of  causes  which  will 
not  occur  again.  I  must  tell  my  noble  fiiead 
that,  looking  at  the  presmt  state  of  the  country, 
and  including  in  that  view  the  prospects  of  the 
harvest,  if  I  were  to  asH  the  geotlemea  in  my 
department  to  prepare  an  estimate  of  the  re- 
venue for  the  year  1853.(4, 1  am  afrwd  they 
would  not  give  axe  a  more  favourable  one  than 
that  I  laid  before  the  House  im  April  Int. 
Since  that  time  we  have  ascertained  that  the 
militia  estimates  will  be  lets  by  62,O0(U.  than 
what  we  then  expected  they  would  he;  bat,  on 
the  other  hand,  the  packet  contract  estimato 
will  be  35,000/.  more,  while  the  50,000^.  whij 
we  expected  to  save  by  retrenchments  in  the 
Channel  Islands  will  not  be  available  in  tlie 
present  year.  The  sum  of  100,000/.,  which  I 
stated  to  the  House  as  the  probable  result  ot 
our  financial  measures,  though  it  may  be 
reckoned  a  permanent  saving  to  the  co'^jfjy* 
from  the  contracted  amount  of  Exchequer  bill«, 
will  not  be  available  for  the  balance  of  the  pre- 
sent year ;  while  the  sum  of  1 10,000/.,  which  1 
expected  to  obtain  from  licences,  has  been  cut 
down  by  deductions,  which  it  was  necessary  to 
make  in  order  to  satisfy  the  fair  daims  of 
parties,  that  it  seems  to  me  safer  not  to  count 
upon  sqiy  increase  of  that  kind*  Hew,  thes, 
we  have  somewhere  about  300,000/.  out  of  ay 
surplus  of  495,000/.  disposed  of,  leaving  a  bt- 
lance,  after  taking  credit  for  the  improved 
militia  estimates,  of  250,000/.  Of  that  sum  I 
am  sorry  to  say  that  from  \  50,000/.  to  JWO,000<. 
will  be  required  to  meet  certain  charges  wbicb 
it  will  be  our  duty  to  present  to  the  House  « 
supplementary  estimates.  After  meeting  thoie 
charges  there  will  be  a  surplus  of  (torn  6O,00(M. 
to  100,000/.  left  in  our  hands.  . 

What  are  the  demands  which  are  made 
upon  us  ?  They  are  two  in  number.  It  i«  ^ 
manded,  in  the  first  place,  that  we  shall  repeal 
the  Advertisement  Duty»  which  will  cost  uj 
80,000/. ;  and  it  is  demanded,  in  the  eecood 
place,  that  we  shall  abolish  the  Attorneys*  Cer- 
tificate Duty,  which  will  cost  us  S0,000/.  more. 
Now  it  is  plain  that  if  both  of  these  duties  are 
to  be  repealed,  we  shall  have  to  cairy  on  iw 
financial  operations  of  the  year,  not  wi'^*^f^ 
plus,  but  with  a  deficit.  Something  has  Mja 
said  about  a  Ucit  undersUndiog  between  tw 
right  honourable  gentleman  the  member  lor 
Manchester  and  myself.  Whatever  under- 
standing there  may  be  upon  this  subject  is  dw 
tacit,  but  outspoken,  and  whatever  had  pjo^ 
ceeded  from  me,  directly  or  indirectly » to  m 
right  honourable  gentleman,  in  regard  to  i 
relation  between  the  two  questions  of  the  w  • 
tificate  and  Advertisement  Duties,  is  no  to^ 
than  likewise  proceeded  from  me  directly  to  w 
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nobk  lord,  wlien  be  did  me  the  honour  to  call 
upon  me  two  days  ago.  We  are  asked  to  girc 
up  160,000/.  in  two  aums  of  80,000/.  each,  with 
the  knowledge  that,  if  we  accede  to  both  de- 
mands, we  must  start  with  a  deficit  upon  the 
financial  calculations  of  the  year.  That  is  the 
connexion  between  the  two  questions  which  I 
pointed  out  to  the  noble  lord  when  he  waited 
upon  me.  At  first,  the  opinion  of  the  Gorem- 
raent  was,  that  the  most  prudent  course  would 
be  to  make  neither  of  the  alterations  proposed ; 
and  upon  that  condition  we  submitted  our 
financial  plana  to  the  House.  You  know  how 
those  plana  were  received.  I  will  not  apeak 
now  of  chance  divisions  taken  at  a  late  hour  in 
the  evening,  but  if  I  refer  to  the  division  taken 
some  three  weeks  ago  with  reference  to  the  Ad- 
vertisement Doty,  I  must  admit  that  it  indi- 
cated a  strong  feeling  and  desire  on  the  part  of 
the  House  that  that  duty  should  be  repealed. 
Our  opinion  was  that  it  would  have  been  more 
prudent  not  to  have  repealed  that  duty ;  our 
opinion  is  that  we  cannot  repeal  both  duties, 
and  we  are  not  prepared  to  accede  to  such  a 
proposition  ;  but  I  have  no  hesitation  in  saying, 
if  the  queation  comes  to  be  between  one  duty 
and  the  other— if  the  House  is  disposed  to 
press  for  the  repeal  of  the  Advertisement  Duty 
in  opposition  to  our  views,  and  if  we  are  to 
exercise  a  judgment  upon  the  subject — ^that  we 
cannot  conscientiously  accede  to  the  Repeal  of 
the  Certificate  Duty.  We  admit,  on  the  other 
hand,  that  the  House  has  Ahown  a  strong  de- 
sire for  the  repeal  of  the  Advertisement  Duty  ; 
and  what  we  say  is,  that  if  one  of  these  duties  is 
to  be  repealed,  that  one  ought  not  to  be  the 
Attorneys'  Certificate  Duty.  I  have  now  ex- 
plained to  the  House  the  position  in  which 
thiis  question  stands  with  regard  to  the  finances 
of  the  country.  I  have  declined  giving  any 
pledge  for  the  future.  I  have  steted  that-  in 
the  opinion  of  the  Government  it  would  not  be 
consistent  with  their  duty  to  accede  to  the 
repeal  of  the  Certificate  Duty;  and  having 
•aid  that,  and  left  the  matter  in  the  hands  of 
the  House,  I  wiU  now  only  express  the  fervent 
hope  that  this  subject  is  not  to  be  made  a  tax 
in  another  form— that  it  in  not  to  become  a  tax 
from  year  to  year  upon  the  time  of  the  House 
—but  that,  by  some  definitive  and  decisive  ex- 
pression of  opinion  on  the  part  of  the  House, 
it  will  now  be  settled  once  and  for  ever. 

Colonel  Sibthorp,  said  the  right  hon.  gentle- 
man had  entirely  misrepresented  the  financial 
condition  and  prospects  of  the  countrv,  by 
keeping  back  the  fact  that  he  had  succeeded  in 
passing  an  infamous  Succession  Tax,  which 
was  calculated  to  yield  millions  to  the  revenue. 
Of  all  the  Chancellors  of  the  Exchequer  he  had 
ever  seen,  the  present  was  by  far  the  worst. 
Uif  scheme  of  government  might  be  said  to 
consist  of  highway  robbery,  bankruptcy,  and 
humbug. 

'  Mr.  Bwart  said,  he  was  one  of  those  who 
80pported  the  repeal  of  the  Advertisement 
Doty,  and  also  the  repeal  of  the  Duty  on  At- 
torneys' Certificates ;  but  as  he  had  to  choose 
between  the  two  duties,  he  could  not  hesitate 
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to  give  his  assent  to  the  repeal  of  the  Adver- 
tisement Dutv,  which  affected  aU  classes  of  the 
community,  believing  that  he  should,  by  so 
doing,  best  discharge  his  duty  to  his  constitu- 
ents and  the  country. 

Mr.  Maguire  was  one  of  those  who  voted  in 
the  chance  divisiona  on  the  motion  of  the  mem- 
ber for  Manchester,  which  had  been  alluded 
to ;  but  he  had  not  spoken  on  the  question  of 
the  repeal  of  the  Advertisement  Duty,  aa  it 
might  have  appeared  that  he  was  influenced  by 
personal  motives.  If  he  was  influenced  by 
mere  personal  motives,  he  should  now  vote 
a;7ainst  the  motion  of  the  noble  lord;  but  he 
should  not  do  so,  and  he  had  stronger  reasons 
than  ever  for  taking  that  course  since  the 
Chancellor  of  the  Exchequer  had  said  that  the 
attorneys  were  bred  up  to  pay  this  tax.  But, 
at  least,  they  were  not  bred  up  to  pay  the  In- 
come Tax.  The  recent  law  reforms  had  cut 
down  their  business  and  their  profits,  and  they 
were  therefore  more  entitled  to  this  indulgence 
than  before. 
The  House  divided — 

For  the  second  reading    .    .     .    102 
Against  it ;     .     186—84 

It  is  evident,  on  the  perusal  of  this  debate, 
that  the  Bill  was  lost  principally  by  the  skilful 
division  of  the  supporters  of*^  the  respective 
claims  of  the  Attorneys  and  the  Fress,  and 
from  the  absence  of  a  large  number  of  mem- 
bers who  had  previously  voted  for  the  Repeal 
of  the  Certificate  Duty.  The  Chancellor  of  the 
Exchequer  conquered  by  dividing  his  oppo- 
nents. Having  pledged  himself  that  the  (go- 
vernment could  not  spare  the  money  for  the 
abolition  both  of  the  Annual  Certificates  and 
the  Advertisement  Duty,  the  members  were 
obliged  to  choose  between  the  one  and  the 
other,  and  the  majority  preferred  popularity  to 
justice  and  consistency  !  The  repeal  of  the 
remaining  fief,  was  a  concession  to  the  News- 
papers, and  more  acceptable  to  the  Public  than 
the  relief  of  the  Lawyers,  and  therefore  the 
Government  gave  it  the  preference. 

The  notion,  however,  that  this  decision  will 
prevent  the  agitation  of  the  question  in  the 
next  Session  is  perfectly  absurd.  There  were 
only  287  members  in  the  House,  and  of  the 
186  who  voted  against  the  Bill,  29  were  place- 
holders, and  62  had  previously  voted  the  other 
way.  Now,  in  the  present  Parliament,  314 
members  have  already  voted  for  the  total  re- 
peal, 104  members  have  not  voted,  and  there 
are  14  vacant  seats.  Calculating  the  votes  of 
those  who  have  hitherto  been  absent,  in  the 
same  proportion  as  those  who  have  voted,  the 
number  in  favour  of  the  attorneys  is  385,  being 
verjr  nearlv  two-thirds  of  the  whole  House.  It 
is  impossible,  therefore,  to  accept  the  recent 
division  as  settling  the  question.  And  it  is 
surely  unbecoming  in  a  free-trade  Minister  and 
in  the  British  House  of  Commons,  to  urge  that 
"  the  time  of  the  House  is  not  to  be  taken  up  " 
in  the  further  discussion  of  an  impost  which 
violates  every  principle  of  taxation  and  equal 
justice. 
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Division  List  on  Attorneys*  Csrtifieate  Duty  Bill, 


DIVISION  LIST  ON  ATTORNEYS' 
CERTIFICATE  DUTY  BILL. 

[The  62  Members  marked  thus,*  who  now 
voted  against  the  repeal,  previously  voted  or 
paired /or  it.  The  names  of  the  29  holders  of 
office  in  the  present  Government  who  voted  on 
this  occasion  are  printed  in  italics.] 

Attorneys  and  Solicitors*  Certificate  Duty, 
(No.  2)Bill, — Order  for  Second  Reading  read ;  j 
Motion  made,  and  question  proposed,  "  That 
the  Bill  be  now  read  a  second  time  : " — Amend-  | 
ment  proposed,  to  leave  out  tho  word  "  now,'*  i 
and  at  the  end  of  the  Question  to  add  the 
words  "  upon  this  day  three  months :"— Ques-  • 
tion  put,  "That  the  word  *now'  stand  part  of  j 
the  Question:"— The  House  divided;  Ayes,! 
103,  Noes,  186.  I 


Adderlev,  C.  Bowyer 
Alexanaer,  John 
Annesley,  Earl  of 
Bailey,  Crawshay 

(Monmouth) 
Barrin^n,  Viscount 
Benbow,  John 
Bcresford,  Rt.  Hn.W. 
Berkeley,  Hon.  H,  F. 

{Bristol) 
Blandford,  Marquis  of 
Booth,  Sir  R,  Gore 
Brooke,  Sir  Arth.  B. 

(Fernumagh) 
Brown,  Humph. 

(Tewkesbury) 
Burrows,  Henry  N. 
Butler,  Charles  S. 
Carnac,  Sir  J.  Rivett 
Child,  Smith 
Cobbold,  J.  Chevallier 
Codrington,  Sir  \Vm. 
ConoUy,  Thomas 
Crook,  Joseph 
Cubitt,  Mr.  Alderman 
Davison,  Richard 
Duckworth,  Sir  J.T.B. 
Duncombe,  Hon .  W.  E. 

(East  Retford) 
Dunne,  Colonel 

(Portarlington) 
Egerton,  \Vm.  Tatt 

(Cheshire.  North) 
Egerton,  Edward  C. 

(Macclesfield) 
Ferguson,  Joseph 

(Carlisle) 
Fitzgerald,  Sir  John 

(Clare  Co.) 
Frewen,  Charles  Hay 
Fuller,  Augus.  Ehott 
Galway,  Viscount 
Goddard,  Ambrose  L. 
Goderich,  Viscount 
Gore,  Wm.  Ormeby 
Graham,  Lord  M.  W. 

(Grantham) 
Grogan,  Edward 


Had  field,  George 
Hamilton,  George  A. 

(Dublin  Univers.) 
Hawkins,  W.  Warwk. 
Herbert,  Sir  Thomas 

(Dartmouth) 
Hotham,  Lord 
Ingham,  Robert 
Jones,  Captain 

(Londonderry) 
Kendall,  Nicholas 
Ker,  David  Stewart 
King,  James  King 

(Herefordshire) 
Knatchbull,  W.  Frs. 
Knight,  Fred.  Winn 
Laflfan,  Robert  M. 
Langton,  H.  Gore 

(Bristol) 
Langton,  W.  Gore 

(Somerset,  West) 
Lascellas,  Hon.  E. 
Lennox,  Lord  Alex.  F. 

(Shoreham) 
Leslie,  Chas.  Powell 
Liddell,  Hen.  George 
(Northumberland,  8.) 
Locke,  Joseph 
Lytton,  Sir  G.  E.  L,  B. 
McGregor,  James 

(Sandwich) 
Maguire,  John  F. 
Martin,  John 
Miles,  William 
Mitchell,  William 

(Bodmin) 
Moody,  Chas.  Aaron 
Morgan,  Charles 

(Brecknock) 
Morris,  David 
Mowbray,  J.  Robert 
Mullings,  J.  Randolph 
Murrough,  J.  Patrick 
Napier,  Rt.  Hon.  J. 
Newdegate,  Chas.  N. 
O'Brien,  Cornelius, 

(Clare) 
Palmer,  R.  (Berkshire) 


Parker,  R.  Townley 
Pechell,  Sir  G.  Brooke 
Peel,   Colonel  (Hunt^ 

ingdon) 
Potter,  Robert 
Price,  William  Philip 

(Gloucester  City) 
Pugh,  David 
Repton,  Geo.  Wm.  Jn. 
Rolt,  Peter 
Russell,  Francis  W. 

(Limerick) 
Sibthorp,  Colonel 
Smvth,John  George 

(For*  City) 
Somerset,  Captain 
Spooner,  Richard 
Stafford,    Augustus 

(Northampton) 

Tellers  for  the  Ayes, 
and  Mr.  Edward  Ball. 


Stanley,  Lord  (King's 

Lynn) 
Taylor,  Colonel 
Tudwav,  Robt.  Charles 
Tyler,  Sir  George 
Vance,  John 
Vyvyan,  Sir  Richard  R. 

(HeUton) 
Vyse,  Capt.  Howard 
\\  addington,  Harry  S. 

(Suffolk) 
Walcott,  Adm. 
Welby,  SirO.Eark 
Whiteside,  James 
Whit  more,  Henry 
Wise,  Ayshford 
Wooud,  Basil  Thomu 

(Knaresboroagh) 
Wyndham,  General 

(Cockermouth) 
Lord  Robert  GrosTcnor 


NOES. 


I   Acland,  Sir  T.  D. 
!   A'Court,Chas.H.W. 
Anderson,  Sir  James 
•:= Bailey,  Sir  Joseph 
,      (Breconshire) 
,    Baines.Rt.Hon.M.T. 
I  *Baird,  James 
^  *  Barnes,  Thomas 

Barrow,  William  H. 
,    Bass,  Michael  Thos. 
'    Beaumont,  W.  B. 
Beckett,  William 
.  *Bell,  James 
Berkeley,  Admiral 

(Glo'ster  City) 
Bethell,  Sir  Richard 
^'' Biggs,  William 
-Blackett.  John  F.  B. 
♦Boldero,  Colonel 
Bonham- Carter,  Jno. 
*Bouverie,Hon.Ed.P. 
-i^Bowyer,  George 

Boyle,  Hon.  Colonel 
♦Bramston,  Thos.  W. 
Bright,  John 
Brockman,  Edwd.  D. 
Browne,  Valentine  A. 
(Kerry) 
*Bruce,  Lord  Ernest 
(Marlborough) 
Bruce,  Hen.  Austin 
(Merthyr  Tydvil) 
Campbell,  Sir  Arch.  I. 
CardwelURt.Hon.E. 
Cavendish,  Hn.  Geo. 
(Derbyshire) 
^Chambers,  Thomas 

(Hertford^ 
♦Cholmondeley,Ld.H. 
Clifford,  Henry  M. 
Cobden,  Richard 
*Cockbum,SirA.J.E. 

Coffin,  Walter 
♦Cowan,  Charles 


Cowper,  Hon.  JVm.F. 

Craufurd.  E.  H.  J. 

Crossley,  Frank 

Dalkeith,  Earl  of 

Davie,  Sir  H.  R.  F. 
♦Denison,  Edmund, 
(York,  IV.  R.) 

Denison,  J.  Evelyn, 
(Malton) 

Dent,  John  Dent 
*Dering,  Sir  Edward 

Divett,  Edward 

Drumlanrig,  F«co««^ 

Drummond,  Henry 
*Duke,  Sir  James 
•Duncan,  George 

Dundas,  Geoige 
(Linlithgow) 

Dundas,  Frederick 
(Orkney) 

Dunne,  Michael 
(Queen's  Covdff) 
*East,  SirJ.  BuUer 

Elcho,  Lord 

Ellice,Rt.Hon.Edw. 

(Coi>*fi/f7/) 
Elmley,  Viscount 
Esmonde,  John 
*Ewart,  William 
Feilden,  M.  Joseph 
Fergus,  John 
Ferguson,  Colonel 
(Kirkaldy,  ^e.) 
^Fttzroy,  Hon.  Henfy 
:=Fitzwilliam,'Hn.G.W. 

(Peterborough) 
Foley,  John  H.  H. 
Forster,  Charles 
(Walsall) 
*Fortescue,  Chichester 
*Fox,  Richard  M. 
(Longford) 
Gardner,  Richard 
*Geach,  Charles 
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Gibson,  Rt.Hn.T.M. 
Gladstone,Ri,Hn.W. 
{Oitford  Univerniy) 
Goodman,  Sir  George 
Gordon,  Admiral 
Goulbnm,  Rt.Hn.H. 
Gower,  Hon.  Fred.  L. 
Graham,  Ri,Hn.SirJ, 
iCarlisU) 
♦Greville,  Col.  Fulke 
*Hal],  Sir  Benjamin 

{Marylebaru) 
*Hamilton,  Lord  C. 

{Tipyme) 
*Ha8tie,  Alexander 

{Glasgow) 
Hastie  Archibald 

{Paisiey) 
Headlam,  Thomas  E. 
Heathcote,  Sir  G.  J. 

{Rutktnd) 
Herbert,  Kt.  Hn.  S. 

*Hervey,EjordAffred 
Heywortli,  Lawrence 
•Hindley,  Charles 
Horsfall,  Thos.  B. 
Howard,  Hn.C.W.G. 

(CumberUmd) 
Howard,  Lord  Edwd. 

(Anmdel) 
Hume,  Joseph 
{Mtmtrote) 
Hntchins,  Edwd.  Jn. 
Jermyn,  Earl 
Jocelyn,  Viscount 
•Keating,  Robert 

{Wat  erf  or  d) 
•Kennedy,  Tristram 
•Keogh,  William 
•Kershaw,  James 
•Kinnaird,  Hon.  A.  F. 
Kirk,  William 
•Lacon,  Sir  Edmtmd 
Laing.  Samuel 
Lawlejr,  Hon.  F.  C. 
Lee,  William 
(Maidttone) 
Le^b,  Geo.  Cornwall 
{Cheshire,  N,) 
Lockbart,  Allan  Eliot 

(Selkirk) 
Lockbart,  William 

( Lanarksh.) 
Lowe,  Robert 
•Luce,  Thomas 
Mackinnon,  Wra,  A. 
Macfj^regor,  John 

(6205^010) 

*Maddock,  Sir  Herb. 
Ma-Me,  Hon.  Colonel 
Miall,  Edward 
MiUigan,  Robert 
Mills,  Tbomas 
Moffatt,  George 
Moletworlk,    Right 
Hon.  Sir  fVilUam 
Monck,  Viscount 
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*3fofise//,  WiUiam 
Mulgrave,  Earl  of 
Mure,  Colonel 
•Newark,  Viscount 
♦Norreys,  Lord 
•Oakes,  Jas.  Hen.  P. 
O'Connell,  Daniel 
•O*  Flaherty,  Anthony 
Oliveira,  Benjamin 
Ofbome,  Ralph 
Otway,  Arthur  John 
Owen,  Sir  John 
PalmerBton,  Viscownt 
Patten,  John  Wilson 
Peel,  Frederick 
{Bury) 
♦Percy,  Hon.  J.  Wm. 
*Peto,  Samuel  Morton 
Phillipps,  John  Hen. 
Phillimore,  Rob.  J. 
{Tavistock) 
•Pigott,  Francis 
*Pilkington,  James 
Pollard-Urquhart,W. 
Ponsonby,  Hon«  A. 

G.John 
Pritchard,  John 
Ramsden,  Sir  J«  W. 
Robartes,  T.  J.  A. 
Roche,  Edmund  B. 
RMssellf  Lord  John 

{London) 
Russell,  Fr.  C.  H. 
(Bedfordshire) 
•Sadleir,  James 
{Tipperary) 
*Sadleir  John 
{Sligo) 
Sawle,  C.  B.  G. 
•ScholeBeld,  William 
♦Scobell,  Captain 
Seymour,  Lord 

{Thtness) 
Seymour,  Henry  D. 

{Poole) 

Shelbnme,  Earl  of 

*Shelley,  Sir  John  V. 

^•'Sheridan,  Richard  B. 

Smith,  John  Benjn. 

(Stockport) 
Smith,  Rt.  Hn.  R.  V. 

{Northampton) 
Strutt,  Rt,  Hon.  E. 
Stuart,  Henry 

{Bedford) 
Sutton,  John  H.  M. 
Tancred,  Henry  W. 
Thompson,  Greorge 

{Aberdeen) 
Thomley,  Thomas 
Vernon,  Leicester  V. 

{Chatham) 
ViUiers,Rt,Hn,C.P. 
{ Wolverhampton) 
*Wall,  Chas.  Baring 
•Walmsley,  Sir  Josh. 
*Walpolc,Rt.Hn.S.H. 
Walter,  John 


Wells,  William 
Whalley,  George  H. 
Wickham,  Hen.  W. 
Wilkinson^  Wm.  A. 
•WilUams,  William 
(Lambeth) 
WiUon,  James 

Tellers  for  the  Noes,  Mr,  Hayter  and  Mr. 
Grenville  ^Berkeley. 
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NEW  STATUTES  EFFECTING  ALTE- 
RATIONS  IN  THE  LAW. 


AGGRAVATED  ASSAULTS. DELAY  AND  EX- 
PENSE IN  ADMINISTERING  CRIMINAL 
LAW. 

16  VicT.  c.  30. 

Power  of  punishing,  on  summary  con- 
▼iction,  assaults  committed  on  females  and 
male  children  under  14  years  of  age,  and 
occasioning  actual  bodily  harm,  extended. 
No  appeal  against  such  conviction ;  s.  1. 

Court  of  General  or  Quarter  Sessions 
may,  upon  proof  of  conviction  and  notice  to 
parties,  declare  a  recognizance  to  keep  the 
peace  or  to  be  of  good  behaviour  to  be  for- 
feited ;  s.  2. 

Detention  of  persons  committed  to  prison 
for  not  entering  into  recognizance  limited ; 
B.  3. 

Indictments  for  misdemeanour  not  to  be 
removed  by  certiorari,  except  on  affidavit 
that  a  fair  trial  cannot  be  haa ;  s.  4. 

No  certiorari  to  issue  to  remove  in- 
dictment, unless  recognizance  given  for  pay- 
ment of  costs  ;  s.  5. 

How  costs  to  be  taxed  and  recovered ; 
s.  6. 

If  no  recognizance  given.  Court  to  try 
as  if  no  certiorari  awarded ;  s.  7. 

Not  to  apply  to  certain  certioraris  award- 
ed ;  B.  8. 

Secretary  of  State  may  issue  his  war- 
rant for  brineing  up  a  prisoner  (not  in  cus- 
tody under  civil  process)  to  give  evidence  ; 
s.  9. 

Extent  of  Act;  s.  10. 


The  following  are  the  Title  and  sections 
of  the  Act  :— 

An  Act  for  the  better  Prevention  and  Punish- 
ment of  aggravated  Assaults  upon  Women 
and  Children,  and  for  preventing  Delay  and 
Expense  in  the  Administration  of  certain 
Parts  of  the  Criminal  Law.  [lAthJune,  1863.] 

Whereas  the  present  law  has  been  found 
insufficient  for  tne  protection  of  women  and 
children  from  violent  assaults  :  Be  it  enacted 
as  follows : — 
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New  Statutes  effecting  Alterations  in  the  Law. 


1.  When  any  person  shall  be  charged  be- 
'  fore  two  justices  of  the  peace  sitting  at  a  place 

where  the  petty  sessions  are  usually  held,  or 
before  any  magistrate  of  the  Police  Courts  of 
the  Metropolis  utting  at  any  sucli  Police  Court, 
at  before  any  stipendiaiy  magistrate  elsewhere, 
with  aa  assault  upon  any  fen^ab  whatever,;  or 
upon  any  rasde  child  whos^  age  shall  not  in  the 

>  dpinion  of  such  -justices  or  police  or  stipendi- 
ary magistrates  exceed  fourteen  years,  either 
upon  the  complaint  of  the  party  aggrieved  or 
otberwiae,  it  shall  be  lawful  for  the  said  jus^ 

'  ttces  or  police  or  stipendiary  magistrate,  if  the 
assault  is  of  such  an  aggravated  nature  that  it 
cannot  in  their  or  his  opinion  be  sufficiently 
punished  under  the  provisions  of  the  Statute 

*9  Oeo*  4,  c.  31,  to  proceed  to  hear  and  deter- 
mine in  a  Btimmary  way,  and  if  they  shall  find 
the  same  to  be  proved,  to  convict  tlie  person 
accused ;  and  evciry  ofiender  so  convicted  shall 
be  liab]e  to  be  imprisoned  in  the  common  gaol 
or  house  of  correction,  with  or  without  hard 
labour,  for  a  period  not  exceeding  six  calendar 

'  months,  or  to  pay  a  fine  not  exceeding  (tO" 
gether  with  costs)  the  snm  of  20/.,  and  m  de- 
fault of  payment  to  be  imprisoned  as  aforesaid, 
with  or  without  hard  labour,  for  a  penod  not 
exceeding  six  calendar  months  unless  such 
fine  and  coats  be  sooner  paid,  and  if  the  magis- 
trate or  magistrates  shall  so  think  fit  shall  be 
bound  to  keep  the  peace  and  be  of  good  be- 
hanour  for  any  period  not  exceeding  six  ca- 

•  lendar  months  from  the  expiratiorx  of  such 
sentence ;  and  such  conviction  shall  be  a  bar 
to  all  future  proceedings,  civil  or  criminal,  for 

.  or  in  respect  of  the  same  assault ;  and  no  per- 
son convicted  under  this  Act  shall  be  entitled 
to  appeal  against  such  conviction  to  the  Gene- 
ral Quarter  Sessions  of  the  Peace,  anything  to 
the  contrary  in  any  Statute  notwithstanding, 

2.  Where  any  recognizance  to  keep  the 
peace  or  to  be  of  good  behaviour  is  entered 
into  by  any  person,  as  principal  or  surety,  be* 
fore  the  Court  of  General  or  Quarter  Sessions 
of  tlie  Peace  of  any  county,  riding,  division, 
city,  borough,  or  place,  or  before  any  justice  or 
justices  of  the  peace  of  any  county,  riding,  di- 
vision, city,  borough,  or  place,  it  shall  be  law- 
ful for  any  such  Court  of  General  or  Quarter 
Sessions  of  the  Peace  as  aforesaid*  upon  appli- 
cations made  to  such  Court,  to  declare  such 
recognizances  to  be  forfeited,  upon  proof  as  a 
conviction  of  the  party  bound  by  such  recog* 
nizance  of  any  offence  which  is  in  law  a  breach 
of  the  condition  of  the  same;  and  upon  further 
proof  that  a  notice  in  writing,  signed  by  the 
person  seeking  to  put  such  recognizance  in 
force,  has,  seven  clear  days  before  the  com- 
mencement of  such  sessions,  been  personally 
served  upon  or  left  at  the  usual  place  of  abode 
of  the  party  or  each  of  the  parties  (if  more 
than  one)  who  enter  into  such  re4;ognizance8, 
that  an  application  will  be  made  to  the  said 
General  or  Quarter  Sessions,  that  the  said  re- 
cognizance  shall  be  declared  forfeited  and  if  such 
recognizances  shall  be  declared  forfeited  all 
such  proceedings  shall  be  had  thereon  as  in  the 
case  of  a  recognizance  forfeited  at  such  Court 


of  Genera]  or  Quarter  Sessions,  and  all  the 
provisions  of  the  Act  of  the  3  Geo.  4«  t,  46, 
and  of  the  Act  of  the  4  Geo.  4,  c.  37,applicable 
to  a  recognizance  so  forfeited  at  suchConrt, 
shall  apply  to  a  recognizance  which  shall,  upon 
such  application  and  proof  as  hereinbefore- 
mentioned,  be  declared  to  be  forfeited;  and 
upon  notice  in  writing  of  such  intended  appli- 
cation to  the  said  General  or  Quarter  Se«noDs 
being  given  to  an}"  justice  or  jmtices,  befote 
whom  any  such  recognisance  shall  htirt  been 
taken,  fonr  clear  days  before  the  commence- 
ment o£  the  eaid  sessions,  the  said  justice  or 
jnstkree  shall  transmit  the  said  recognizance  to 
the  clerk  of  the  peace  of  the  county,  riding, 
division,  city,  borough,  or  place  withm  which 
the  said  recognizance  shall  have  been  takes, 
with  a  certificate  that  the  said  recognizance  b 
sent  to  him  by  reason  of  such  last-men tiooed 
notice  having  been  so  given  as  aforesaid. 

3.  No  person  committed  to  prison  under 
any  warrant  or  order  of  one  justice  of  tlie 
peace  for  or  on  account  of  not  enterinfc  i^^ 
recognizances  or  finding  soretsesto  keep  the 
peace,  or  to  be  of  good  behaviour,  shall  be  de- 
tained under  such  warrant  or  order  for  more 
than  1 2  calendar  months  from  the  time  of  such 
commitment. 

4.  And  whereas,  by  reason  of  the  establiih- 
ment  of  a  Court  of  Criminal  Appeal,  the  re- 
moval of  indictments  by  writ  of  certiorari  is 
seldom  necessary  for  the  decision  of  questions 
of  Law,  but  is  nevertheless  sometimes  resorted 
to  for  purposes  of  exi)ense  and  delay :  Be  it 
enacted.  That  no  indictment,  except  indict- 
ments  against  bodies  corporate  not  authorised 
to  appear  by  attorney  in  the  Court  in  which 
the  indictment  is  preferred,  shall  be  removed 
into  the  Court  of  Queen's  Bench,  or  into  the 
Central  Criminal  Court,  by  writ  of  certiorari, 
either  at  the  instance  of  the  prosecutor  or  of 
the  defendant  (other  than  the  Attorney-Gcnenl 
acting  on  behalf  of  the  Crown),  unless  it  be 
made  to  appear  to  the  Court  from  which  the 
writ  is  to  issue,  by  the  party  applying  for  the 
same,  that  a  fair  and  impartial  trial  of  the  case 
cannot  be  had  in  the  Court  below,  or  that 
some  question  of  law  of  more  thin  usu^  diffi- 
culty and  importance  is  likely  to  arise  upon 
the  trial,  or  that  a  view  of  the  premises  in  re- 
spect whereof  any  indictment  is  preferred,  or  a 
special  jury,  may  be  required  for  the  satisfactorx 
trial  of  the  same. 

5.  And  whereas  it  is  expedient  to  make 
further  provision  for  preventing  the  vexations 
removal  of  indictments  into  the  Court  of 
Queen's  Bench :  Be  it  therefore  enacted.  That 
whenever  any  writ  of  certiorari  to  remove  aa 
indictment  into  the  said  Court  shall  be  award- 
ed at  the  instance  of  a  defendant  or  defendants, 
the  recognizance  now  by  law  required  to  be 
entered  into  before  the  allowance  of  such  writ 
shall  contain  the  further  provision  following; 
that  is  to  say,  that  the  defendant  or  defendants, 
in  case  he  or  they  shall  be  convicted,  shall  pay 
to  the  prosecutor  his  costs  incurred  subsequent 
to  the  removal  of  such  indictment ;  and  when- 
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eter  any  sueS^  writ  of  certiorari  flball  be  award- 
ed at  the  instance  of  the  prosecutor,  the  said 
prosecutor  shall  enter  into  a  recogoizance  (to 
be  acknowledged  in  Hke  manner  as  is  now  re- 
quired in  cases  of  writs  of  certiorari  awarded  at 
tne  instance  of  a  defendant)  with  the  condition 
faUowing ;  that  is  to  say,  that  the  said  prose* 
cntor  sAmU  pay  to  the  defendant  or  defendants, 
in  case  he  or  they  shall  be  acquitted,  his  or 
their  ctmts  incurred  subsequent  to  such  re- 
movnL 

6.  The  costs  hcnreittbefore  respeetivdy  men* 
tioned  shall  be  tated  aceofding  to  the  coarse 
of  the  Court  of  Queen's  Bench ;  and  for  the 
recovery  thereof  the  persons  entitled  thereto 
shall,  at  the  expiration  of  10  days  after  demand 
made  of  the  person  or  persons  at  whose  in- 
stance the  writ  of  certiorari  was  awarded,  and 
on  oath  made  of  such  demand  and  refusal  o[ 
payment,  hare  a  writ  of  attachment  granted 
against  him  or  them  by  the  Court  of  Queen's 
Bench  for  such  contempt ;  and  the  said  Court 
shall  and  may  also. order  the  said  recognizance 
to  be  estreated  into  the  Exchequer. 

7-  If  the  person  or  persona  at  whose  in- 
stance any  writ  of  certiorari  shall  be  awarded 
sball  not,  before  the  aUowance  thereof,  enter 
into  such  recognizance  as  is  hereinbefore  pro- 
vided, the  Court  to  which  such  writ  may  be  di* 
rected  shall  and  may  proceed  to  the  trial  of  the 
indictment,  as  if  such  writ  of  certiorari  had  not 
been  awarded. 

8.  This  Act  shall  not  cstend  to  anT  writ  of 
certiorari  awarded  at  the  instance  of  her  Ma- 
jesty's Attorney- General. 

9.  It  shall  be  lawful  for  one  of  her  Majesty's 
Principal  Secretaries  of  State,  or  any  Judge  of 
tbe  Court  of  Queen's  Bench  or  Common  Pleas, 
or  any  Baron  of  the  Exchequer,  in  any  case 
where  he  may  see  fit  to  do  so,  upon  application 
by  affidavit,  to  issue  a  warrant  or  order  under 
bis  band  for  bringing  up  any  prisoner  or  per- 
son confined  in  any  gaol,  prison,  or  place, 
under  any  sentence  or  under  commitment  for  i 
trial  or  otherwise  (except  under  process  in  any 
civil  action,  suit,  or  proceeding),  before  any 
Court,  Judge,  Justice,  or  other  judicature,  to  be 
examined  as  a  witness  m  any  cause  or  matter, 
civil  or  criminal,  depending,  or  to  be  inquired 
x>i,  or  determined  in  or  before  such  Court, 
Judge,  Justice,  or  judicature ;  and  the  person 
required  by  any  such  warrant  or  order  to  be  so 
brought  before  such  Court,  Judge,  Justice,  or 
other  judicature  shall  be  so  brought  under  the 
same  care  and  custody,  and  be  dealt  with  in 
like  manner  in  all  respects,  as  a  prisoner  re- 
quired by  any  writ  of  habeas  corpus  awarded 
by  any  of  her  Majesty's  Superior  Courts  of 
Law  at  Westminster  to  be  brought  before  such 
Court  to  be  examined  as  a  witness  in  any  cause 
or  matter  depending  before  such  Court  is  now 
by  Law  required  to  be  dealt  with. 

10.  This  Act  shall  not  extend  to  Scotland  or 
Ireland. 


LAW  OF  COSTS. 

In  an  action  of  assumpsit,  the  declaration  in 
which  contained  several  counts, — Ist,  upon  an 
award  ^  2nd,  for  work  and  labour  and  broker- 
age; 3rd,  for  intere8t;  and  4th,  for  money 
found  due  upon  an  account  stated;  the  de- 
fendant demurred  to  the  1st  and  3rd  counts, 
and  pleaded  non  assumpsit  to  the  2nd  and 
4th.  After  tbe  issue  wHs  made  up  and  de- 
livered, and  notice  of  trial  and  assessment  of 
damages  given,  the  defendant  obtained  leave 
to  withdraw  his  plea  of  non  assumpsit  so  far  as 
related  to  the  2nd  count,  and  in  Heu  to  pay 
2Ss.  into  Court  upon  that  count,  which  the 
plaintiff  took  out  in  satisfection.   • 

The  issue  on  fact  was  tried,  and  damages  on 
the  issues  in  law  contingently  assessed,  when 
a  verdict  was  found  for  the  defiendant  on  the 
issue  on  the  4th  count,  and  damages  were  as- 
sessed at  Is.  on  the  1st  and  drd,  with  lea%'e  to 
move  to  increase  the  damages  to  722.  on  the 
Ist  issue,  and  to  19/.  8s.  6d.  on  the  ard.  In 
the  following  Term,  a  rule  nisi  for  that  purpose 
was  obtained,  which  rule  was  afterwards  made 
absolute.  The  demurrers  were  argued  and 
judgment  given  for  the  plaintiff.^ 

Upon  the  taxation  of  costs,  the  Master  al- 
lowed the  defendant  the  costs  of  the  trial,  he 
having  succeeded  upon  the  single  issue  of  fact, 
— deoucting  from  the  amount  what  the  plain- 
tiff would  have  been  entatied  to,  if  the  damages 
on  the  let  and  3rd  counts  had  been  assessed 
on  a  writ  of  inquiry.  A  motion  was  afterwards 
made  to  review  the  taxation  on  the  ground  that 
as  the  plaintiff  was  obhged  tago  down  io  try 
the  issue  in  fact  and  to  assess  the  damages  on 
the  issues  in  Law,  he  was  entitled  to  the  costs 
of  the  trial. 

Jervis,  C.  J.— The  3rd  count  being  disposed 
of  by  the  payment  into  Court,  and  the  onlv 
issne  in  fact  having  been  found  for  the  defen<£- 
ant,  what  costs  would  the  plaintiff  be  entitled 
to  ?  If  the  account  stated  had  not  been  there, 
there  would  only  have  been  a  writ  of  inquiry ; 
and  the  result  of  the  trial  places  the  plaintiff 
in  the  same  position.  The  Master  has  done 
quite  right.  The  rest  of  the  Court  concurring. 
Rule  refused.    Smith  v.  Hartley,  1 1  C.  B.  678. 


LAW  ASSOCIATION  FOR  THE  BE- 
NEFIT OF  WIDOWS,  &c. 

AXNUAL   RSPOKT. 

This  benevolent  Society  held  its  Annual 
General  Court  on  the  I2th  May  last,  in  the  In- 
corporated Law  Society's  Buildings.  Mr. 
Francis  Bligh  Hookey,  of  Blackheath,  presided. 
The  following  Report  of  the  Board  of  Directors 
was  read  by  the  Secretary  :— 

^  *'  In  presenting  their  annual  statenaent,  the 
Directors  are  able  to  announce  to  the  Annual 
General  Court,  a  continued  ipaprovement  in 
t^  condition  of  tbe  Association. 

'  10  C.  B.  800.   . 
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"The  capital  stock  now  amounts  to  21,400/., 
in  the  3^  per  cents.^  yielding  a  dividend  of 
695/.  lOs. 

"  In  addition  to  the  income  thus  derived  from 
the  capital  stock,  the  sum  of  608/.  3s.  has  heen 
received  in  life  and  annual  suhscriptions ;  the 
former,  amounting  to  81/.  185.,  having  been  in- 
vested in  stock,  in  pursuance  of  the  rule  of  the 
Association  in  that  behalf. 

"The  further  sum  of  7/.  17*.  5rf.  in  addition 
to  21/.  7s.,  mentioned  in  the  last  Report,  has 
been  received  from  the  estate  of  the  late  Mr, 
Jos.  Roberts,  of  Queen  Square,  in  part  pay- 
ment of  a  reversionary  legacy  left  by  him  many 
years  since ;  and  this  sum  has  also  been  added 
to  the  capital  of  the  Association. 

"  In  referring  to  the  subject  of  the  annual 
subscriptions,  alluded  to  in  the  last  report, 
certain  new  regulations  were  approved  at  the 
last  General  Meeting,  and  have  since  been 
brought  into  operation.  The  effect  of  the  new 
system  will  be  a  more  equal  distribution  than 
heretofore  of  the  income  of  the  Association, 
over  the  financial  year ;  and  it  is  believed  that 
the  present  mode  of  collection  will  not  only 
prove  more  convenient  to  the  members,  but 
more  beneficial  to  the  institution. 

"  One  new  case  of  the  primary  class  has  come 
before  the  Directors  during  the  year,  the  appli- 
cant being  the  widow  of  a  member  who  had  only 
joined  the  Society  in  1S47>  and  had  recently 
entered  a  firm  of  great  respectability,  but  whose 
income,  under  the  arrangement  with  his  part- 
ners, dying  with  him,  his  family  were  left  in  a 
state  of  much  distress.  In  this  instance  the 
Board  ordered  the  payment  of  50/.  for  the  cur- 
rent year.  This  case  forcibly  illustrates  the 
value  of  the  institution. 

"  The  relief  afforded  to  the  primary  class  of 
applicants,  has  been  805/.,  wnile  that  of  the 

Previous  year  was  845/.  This  diminution  has 
een  occasioned  by  the  death  of  one  of  the  ap- 
plicants, who  had  been  dependent  upon 
the  Society  since  the  year  1837.  During  the 
year  another  death  has  occurred  in  the  same 
class.  The  applicant  having  left  three  daugh- 
ters (one  of  whom  has  lately  died),  the  direc- 
tors have,  in  the  exercise  of  the  disci-etion 
vested  in  them,  paid  to  them  the  balance  of  the 
60/.  voted  in  June  last  to  their  late  mother. 

"  The  sum  voted  at  the  last  annual  meeting 
for  the  benefit  of  non-members'  widows  and 
families  was  200/.,  the  whole  of  which  has 
been  applied  in  cases  of  that  description  ;  and 
the  Directors  recommend  the  subject  of  this 
vote  to  the  consideration  of  the  General  Court. 
**  Since  the  last  General  Meeting,  eleven 
new  members  have  been  elected  ;  and  the  Di- 
rectors trust  that  every  member  will  use  bis 
best  endeavours  to  promote  the  success  of  the 
charity,  by  canvassing  his  professional  friends 
to  become  subscribers,  and  by  calling  atten- 
tion to  the  peculiar  features  of  the  institution. 
It  is  not,  perhaps,  generally  known,  or  aaffi- 
ciently  attended  to,  that  the  widow  or  child  of 
a  member,  on  proof  of  the  relationship  and  the 
existence  of  distress,  is  spared  the  expense  of 
applying  for  votes;  receives  prompt,  efficient 


and  continued  relief;  and,  with  such  studied  de- 
licacy, that  even  the  names  of  recipients  are  not 
publicly  indicated,  further  than  by  initials.  In 
these  particulars  will  be  found  veryuniUQal 
claims  to  consideration  and  support. 
"  (By  order  of  the  Board,) 

"  John  Murray,  Secretary,** 


CONVEYANCING  PRACTICE. 

COMPLBTINO  PURCHABS8. — BANKBBS' 
CHBQUBS. 

Thb  following  suggestion  is  made  in  the  last 
Annual  Report  of  the  Metropolitan  and  Pro- 
vincial Law  Association  :— 

j  *'  It  has  been  represented  to  the  Committee 
that  a  custom  has  of  late  years  been  growing 
up  in  the  Profession  to  complete  purchases  by 
means  of  cheques  instead  of  cash.  There  is  no 
doubt  that  if  any  cheque  so  received  by  a  so- 
licitor in  exchange  for  the  title-deeds  of  hii 
client  were  to  be  dishonoured,  the  solicitor 
could  be  made  personally  responsible ;  uid  the 
Committee  do  not  think  that  any  member  of 
the  Profession  ought  to  be  put  to  the  alterna- 
tive of  assuming  such  a  liability,  or  of  refnsing, 
as  a  matter  of  personal  precaution,  to  accept 
an  offered  cheque ;  and  they  are,  therefore,  of 
opinion  that  it  ought  to  be  deemed  a  breach  of 
Professional  etiquette  to  offer  a  cheque  in  pay- 
ment of  purchase-money.  If  this  point  were 
generally  understood,  by  the  Profession,  it 
would  relieve  many  gentlemen  from  what  they 
now  feel  to  be  a  very  unpleasant  position.** 


RESTRAINT  op  SURGEON'S  PRACTICE. 

LiaUIDATBO    DAMAGKS. 

An  action  of  covenant  was  brought  on  an  in- 
denture, whereby  the  defendant  and  the  plain- 
tiff agreed  to  enter  into  partnership  as  surgeons, 
for  the  term  of  three  years ;  and  the  defendant 
covenanted  that,  after  the  determination  of  the 
partnership,  he  would  not  at  any  time  practice 
as  a  surgeon  at  No.  28,  Dorset  Crescent,  or 
within  the  distance  of  24  miles  thereof,  measur- 
ing by  the  usual  streets  or  ways  of  approach 
thereto,  nor  reside  within  the  distance  of 
21  miles  of  No.  28,  Dorset  Crescent,  without 
the  plaintiff's  consent,  nor  would  attempt  to 
prevail  on  any  of  the  patients  of  the  defendant, 
or  of  the  partnership,  to  withdraw  from  the 
plaintiff,  or  to  employ  any  other  medical  at- 
tendant in  prejudice  of  the  plaintiff,  but  would 
in  all  things  endeavour  to  promote  the  business 
and  advantage  of  the  plaintiff  as  a  surgeon,  io 
far  as  it  was  in  the  power  of  the  defendant,  vaa 
as  he  could  reasonably  and  properly  be  required 
to  do;  and  that,  if  the  defendant  should  in  and 
respect  break  or  infringe  this  stipulation,  W 
should  pay  the  plaintiff  1,000/.  as  and  for  lim- 
dated  damages,  and  not  by  way  of  penalty. 
The  breach  assigned  was,  that  after  the  exp^- 
ration  ot  the  term,  the  defendant  did  reside 
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within  the  distance  of  2}  miles  of  the  pre- 
mises. No.  28,  Dorset  Crescent.  The  plea 
traversed  this  allegation ;  and  after  verdict  for 
the  plaintiflf*,  it  was  held. 

First,  that  the  distance  was  to  be  measured, 
not  by  the  most  frequented  public  ways,  but 
by  any  of  the  usual  public  ways. 

Secondly,  that  the  covenant  not  to  reside  at 


any  time  within  the  prescribed  distance,  was 
not  unreasonable  or  void. 

Thirdly,  that  the  sum  of  1,000/.  was  liqui- 
dated damages  and  not  a  penalty.  Atkyns  Y. 
Kinnier,  4  Exch.  R.  776.» 

'  Cases  cited  in  the  judgment:  Le^A  r. 
Hind,  9  B.  &  C.  774 ;  Mallan  v.  May,  11  M. 
&  W.  653. 


CANDIDATES  WHO  PASSED  THE  EXAMINATION, 
Trinity  Term,  1863. 


Names  of  Candidates.  To  whom  Articled,  Assigned,  SfC. 

Beck,  Charles  George  Haden         .        „        .        .    Edward  Corles 

Blake,  John  Dyer Richard  Henry  Blake 

Boote,  Daniel James  Benjamin  Vickers 

Bransoo,  Charles  Anthony Thomas  Branson 

Bnitton,  Charles,  jun Charles  Brutton  ;  Thos.  H.  Law  -,  Francis  Impey 

Bryan,  George John  William  James  Dawson 

Burton,  Francis Hugh  Broce  Campbell 

Ceams^  Robert  Paton,  B.  A.  ....    James  Robinson  ;  Edward  Banner 

Chaaberlsin,  James  William  ....   James  Hardy  Chamberlain 

Cottman,  George Frederick  Tbomas  Elgie 

DeacoD, Leonard  Jobn Robert  Richardson  ;  Thos.  J.  Jerwood;  H.Moore 

Dempster,  Joseph Arthur  William  Woods 

Elmbirst,  James Joseph  Guy 

£maauel,  Lewis James  Hoskins 

Finch,  George Georp^e  Finch  ;  William  Pullen 

Freeland,  John Edmund  Barlow 

Gibbs,  Wyatt Charles  John  Longcroft 

Gwyer,  George  Wright Sir  John  Kerle  Haberfield 

Hassard,  John Joseph  Barker 

Haycock,  William  Hine William  Hine 

Helm,  Jobs  Blackwell,  M.A William  Evan  Price  ;  Thomas  Nettleriiip 

UortJey,  William,  jun William  I lorsley 

Housman,  Edward 1-uke  Minshall ;  James  William  Dean 

Howse,  John Joseph  Randolph  MuUiDgs  i  John  Chubb 

Jacobs,  Frederick  ......    Frederick  Turner 

Jennins,  Charles Philip  Henry  Watts 

John,  Edward  William Edward  Hearle  Rodd 

Jalius,  Herbert  A  melius        •        .         .        .         .   Jol*n  Scholey 

Keene,  Alfred  Thomas Sydney  Alleyne 

Kelsall,  William Thomas  Forbes  Kelsall 

King,  William Robert  Carr  Andrew 

Laachester,  Frederick  William      ....   Alfred  Rhodes  Bristow 

Leak,  John Luke  Thompson 

Leech,  Joseph  James     .•••••    David  Morice  Johnston 

Lewii,  Edward  John      •         ,        .         ...    James  G  raham  Lewis 

Lewis,  William Michael  Lewis 

Lloyd,  William Thomas  Price 

Mann,  William John  Owen 

Marriott,  Francis James  Roberts 

Mason,  Edward  I'bomas John  Bridges 

Maud,  Henry  Aoghton Thomas  Holme  Bower 

Merediib,  William Richard  John  Roberts  w^v— 

Mills,  Richard, jun.,  M.A William  Alslton  j  Walter Frs.  Baynea;  Ed. WnUiet 

Morse,  William  Kendle Matthew  Raokham 

Nesfield,  George  Agars Edward  Sedgfield  Donner 

Pagdon,  Frederick  John Charles  Long  ;  Charles  John  Tylee 

Parker,  Henry  Watson Robert  Few 

Feachev  Alfred James  Penchey 

Pearse,  David  William Peter  J.  T.  Pearse ;  Peter  John  Thos.  Pearse,  jan. 

Pbilpot,  Tbomas Edward  Kynaston  Bridger 

Scholefield.  Matthew  8yk« Charles  Firth 

SeweU,  Isaae  William Isaac  Sewell 

Shaw,  Joseph John  William  Botterton 

Sha«-,  William  Henry William  Edward  Lycett 

Stebbiog,  John Edward  White 

Stephens,  William  Henry ^^'"**"*  ^*®P^®"' '  I^^^u  ^^  u;nnKHff« 

Stringer,  Charles   . George  Hinchliffe;  George  Hayes  Hmcbhffe 
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Names  of  Candidates,  To  whom  Articled,  Assigned^  4rc. 

Tanner,  VVilltam  Afric  .        .        .        .        .        •  Bicbard  Mul lings 

Taylor,  Robert  Ramsden Thomas  William  Clough 

Walker,  George William  andJobn  Walker 

Wailis,  William  Talbot Kicbard  Boswell  Beddome 

Wells,  Frederick Richard  Roy 

Wbitebottse,  John Thomas  Mott  Whitebouaa 

Wilcoeks.  Frederick  James   .        .        •        .        .  John  Hull  Terrell ;  Joseph  Hooley  Torr 

WilkiiDSOD,  Charlea  Ellis Henry  Ray  Fresbfield 

Williams,  Thomas  Henry Robert  Edirarda 

Witball,  Charles  Fldtvard Samuel  Edward  Donne 

Wreford,  Charles  Reynell Henrr  Andrewes  Palmer 

Wright,  William  James Robert  Mossop ;  Wace  Lockett  Mendham 


NOTES  OF  THE  WEEK. 

CORRUPT   PBACTICB8   COMMISSIONS. 

The  Queen  has  been  pleased  to  appoint 
Henry  Davison,  Esq.,  James  Vavffhan,  Esq., 
and  John  HwreU,  Esq.,  to  be  Commissioners 
for  the  purpose  of  making  inquiry  into  the 
e:(istence  of  corrupt  practices  at  the  last  elec- 
tion for  the  borough  of  TynemovUK 

The  Queen  has  been  pleased  to  appoint 
Michael  Frenderpast,  Esq.,  sen.,  one  of  her 
Majesty's  Ck>unsel,  Sir  John  Eardley  Bardley 
JVUmot,  Bart,  and  Leofrie  Temple,  £sq.,  to  be 
Ck)mmissioners,  for  the  purpose  of  making  in« 
Quiry  into  the  existence  of  corrupt  practices  at 
uie  last  election  for  the  Borough  of  Barnstaple. 
— ^From  the  London  Gazette  of  15th  July. 


NBW  MBMBBK  OV   PARLIAMBNT. 

John  Sadleir,  Esq.,  forStigo  Borough,  in  the 
room  of  Charles  Townelcy,  Esq.,  whose  dedon 
has  been  declared  void. 


LAW   APPOXNTMBNTS. 

Mr.  Henry  Sidney  Wasbrough  (of  the 
firm  of  Messrs.  Stanley  and  Wasbrough,  of 
Bristol,  Solicitors),  has  been  duly  appointed  i 
Commissioner  Extraordinary  for  taking  sffida* 
viU  in  the  Chancery  and  three  Law  Court*  of 
Ireland,  for  the  city  and  county  of  Biirtol  and 
the  adjoining  counties  of  Gloucester,  Somenct, 
Wilts,  and  Monmouth. 

Mr.  Henry  Sidney  Wasbrough  has  also  been 
appointed  Deputy  Coroner  for  Bristol 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS, 
AND    SHORT  NOTES   OF    CASKS. 


ColUnson  v.  ColUnson.    July  16,  1853. 

CLAIM. — PURCHA8B  OF  PROPBRTY  IN  NAME 
OF  TRU8TBB.  —  APPOINTMBNT  OF  NSW 
TRUSTEE,  WHERE  FORMER  OF  UNSOUND 
MIND  BEFORE  DECLARATION  OF  TRUST 
EXECUTED. 

The  plaintiff  purchased  property  and  took  a 
conveyance  to  his  son  as  trustee  for  himself, 
but  brfbre  the  declaration  of  trust,  which, 
it  appeared,  was  in  draft  at  the  time,  could 
be  executed,  the  son  became  of  unsound 
mind.     There  was  evidence  of  the  prepara- 
tion of  such  draft,  and  that  the  plaintiff 
never  intended  to  give  his  son  ike  beneficial 
interest:   on   claim,  an  order  was  made 
vesting  the  property  in  a  trustee  for  the 
plaintiff. 
This  was  a  claim  for  the  appointment  of  a 
person  to  re-convey  certain  property  in  West- 
moreland, purchased  bv  the  plaintiff  in  the  years 
1831  and  1835,  and  which  had  been  conveyed 
to  his  son  as  trustee  for  himself.     It  appeared 
that  the  son  became  of  unsound  mind  in  1834, 
and  that  in  consequence  he  was  unable  to  sign 
a  declaration  of  trust,  the  draft  of  which  had 
been  prepared  at  the   time.     There  was  no 
power  to  appoint  a  new  trustee.     A  petition  in 
the  lunacy  had  been  filed  for  the  purpose,  but 
had  been  directed,  on  March  16  last,  to  stand 
over  in  order  to  proceed  by  claim. 
Malins  and  Bates  in  support,  on  the  plain- 


tiff's affidavit  that  he  furnished  the  purcbsse- 
money  and  never  intended  to  give  his  son  th« 
beneficial  interest,  and  on  an  affidavit  by  the 
solicitor  that  the  draft  declaration  of  trott  bad 
been  actually  prepared  wiien  the  purchaie  was 
made. 

Giffard  for  the  lunatic. 

The  Lord  Chancellor  said,  that  as  then 
could  be  no  doubt  but  that  the  conveyance  wai 
to  the  son  only  as  trustee,  an  order  would  be 
made  vesting  the  property  in  the  solicitor,  as 
trustee  for  the  plaintiff,  as  asked. 

July  16. --Edwards  v.  CAcmpuw  — Appeal 
allowed  from  the  late  Vice-Chancellor  Knight 
Bruce. 


ILorM  SluJ^treiT. 
Tucker  v.  Hernaman.    July  13, 1863. 

BANKRUPT.  —  BUBSEQUBNT     CREDITORS.  — 
.     RIGHT    OF    CREDITORS     UNDER    COMMIS- 
SION TO  PRIORITY. — OFFICIAL  ASSIONBB. 
— COSTS   OF  APPEAL. 

Held,  affirming  the  decision  of  Vice-Cksn- 
cellar  Stuart,  t)iat  where  creditors  under  a 
commission  permit  their  debtor  to  carry  on 
business  afterwards  without  obtaining  «'* 
certificate,  they  are  postponed  in  favour  V^ 
the  subsequent  creditors.  And  a  decree  fi^ 
the  admimstration  of  the  estate  in  CkaR- 
eery  was  affirmed,  although  an  order  m 
been  obtained  in  a  District  Bankn^'^f 
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Ctnarifor  the  qficial  assignee  to  receive  the 
estate  and  pay  the  debts  and  hand  over  the 
swrplms  to  the  executor, 
T%e  costs  of  the  appeal  were  directed  to  be 

paid  by  the  official  assignee  personaMg. 
This  was  an  appeal  from  tbe  decision  of 
Vlce*ChanoeUor  Stuart  (leported  on^tf,  voL  45, 
p.  480).  It  appeared  that  Mr.  A.  Blswood^ 
then  carrying  on  the  business  of  a  solicitor  at 
Chard,  Somersetshire,  became  bankrupt  in 
1815,  bat  without  obtaining  his  certificate,  ho 
went  abroad,  and  that  in  1817  he  returned  to 
this  country,  and  in  1824  set  iip  again  at 
Bungay,  SMfblft,  where  he  continued  to  prac- 
tise to  the  period  of  his  death  in  1852.  An 
order  had  been  obtained  by  a  creditor  in  Oc- 
tober last  from  the  District  Bankruptcy  Court 
of  Exeter  for  the  defendant,  who  was  the  offi- 
cial assignee,  to  pay  the  funeral  and  testamen- 
tary expenses,  tne  subsequent  creditors,  and 
the  creditors  under  the  bankruptcy,  and  hand 
orer  the  surnhis  to  the  plaintiff,  the  executor, 
whereupon  this  ckum  was  filed  for  the  usual 
administration  decree,  which  had  been  granted, 
and  the  defendant  then  presented  this  appeal. 

BoU  and  J.  V.  Prior  in  support ;  Baoon  and 
Sekomberg,  contrk,  citing  Troughton  v.  Qitley, 
Ambl.  630 ;  H.  Prior  for  the  other  executor. 

The  Lords  Justices  said,  it  appeared  the 
testator  had  carried  on  a  very  considerable 
business  to  the  period  of  his  death,  and  he  had 
paid  some  of  the  4ebts  proved  uudsr  the  com* 
missioD,  and  it  was  impossible  therefore  not  to 
presume  the  other  creditors .  were  aware  of  the 
facts.  In  accordance  with  the  decision  in 
TVot^htonr.  Qitley,  cited  at  Bar,  which  settled 
that  if  creditors  under  a  commission  in  bank- 
ruptcy permitted  a  bankrupt  to  carry  on  his 
trade  subsequently  to  the  issuing  of  such  com- 
missioo,  those  creditors  were  in  the  position  of 
prior, with  reference  to  subsequent,  mortgagees, 
the  creditors  lost  their  priority  in  respect' to 
the  debts  due  under  the  commission,  and  the 
subsequent  debts  were  entitled  to  priority  in 
the  administration  of  the  assets.  The  Court  of 
Bankruptcy  had  moreover  no  jurisdiction  to 
administer  the  assets  for  the  benefit  of  the 
subsequent  creditors  who  had  no  rights  under 
the  commission,  and  the  apped  would  there- 
fore be  dismissed,  with  costs  to  be  paid  by  the 
official  assignee  personally. 

Pennell  v.  DefelL   June  23, 26 ;  July  16, 1853. 

OmCIAL  ASBIQNEE  IN  BANKRUPTCY. — 
PATMSNT  OF  MONEYS  IN  BANKERS' 
BANDS  AT  DEATH  IN  PRIORITY  TO  OTHER 
CREDITORS. 

Appeal  allowed  from  the  Master  of  the  Rolls, 
and  order  for  payment  to  the  official  assig- 
nee in  bankruptcy,  ^  moneys  received  by 
his  predecessor  in  office,  and  which  had 
been  paid  into  his  bankers,  in  priority  to 
his  other  creditors,  where  the  moneys  could 
be  traced  as  belonging  to  such  trust  estate. 
This  was  an  appeal  from  the  decision  of  the 
Master  of  the  Rolls.      It  appeared  that  the 
plaintiff  had  succeeded  Mr.  George  Green,  as 


official  assignee  of  the  Court  of  Bankruptcy^ 
and  that  there  was  a  sum  of  money  in  his  hands • 
at  the  time  of  his  decease  belonging  to  bank- 
rupt estates,  and  the  plaintiff  claimed  to  be 
paid  such  moneys  in*  full  out  of  the  funds  in 
nis  bankers'  hands!  The  Master  of  the  KoHs 
having  decided  against  the  plaintiff,  on  the 
ground  the  moneys  were  mixed  up  with  the 
private  moneys,  and  could  not  be  distinguished, 
this  appeal  was  presented. 

Roupell  and-  Hardy,  m  support ;  K.  Palmer 
and  Rogers,  contrit. 

Cur.  ad,  vult. 

The  Lords  Justices  said,  thkt  the  plaintiff 
was  entitled  to  be  paid  in  full,  the  whole  ba«> 
lances  being  traceable  as  belonging  to  the  trust 
estates,  and  allowed  the  appeul  accordingly, 
and  directed,  if  there  shoula  be  a  deficiencv  of 
assets,  the  executors*  costs  should  be  paid  in 
preference. 

Julyl5.— fFetfes/ey  V.  Wellesley  :  Morning- 
ton  y,  Momimgton — Declaration  herein  that 
defendant  was  a  trustee  as  in  order  on  furthier 
directions. 

—  16. — Freer  v.  Freer— Appeal  from  Vice- 
Chancellor  Stuart  allowed. 

—■  16.— FKcfts/er  v.  ^Te/^f/er— Appeal  from 
Vice-Chancellor  Stuart  dismissed,  with  costs. 

—  \^,^Gosl%ngif,Townsendr-^Cur,ad,vult, 

—  18.  —  Attorney-General  v.  Trevelyan  — 
Judgment  on  appeal  from  Master  of  the  Rolls. 

—  19. — Gottlieb  v.  Cranch — Appeal  allowed 
from  Vice-ChandeDor  Stuart,  without  costs. 


tSMttt  of  ti$  VialU. 
MNab  ▼.  Whitebread.    July  5,  1853b 

OIFT  TO  WIDOW.— PRECATORY   TRTTST  FOR 
CHILDREN. — ABSOLUTELY. 

Bequest  by  testator  of  all  his  property  to  his 
wife,  "  her  heirs,  executors,  administrators, 
and  assigns,  absolutely  for  ever : "  Held, 
that  the  gift  was  not  limited  by  the  ad- 
dition  "in  the  full  assurance  and  confident 
hope  she  would  bring  up  his  children  in  the 
fear  of  God,  and  educate  and  provide  for 
them  the  same  as  if  he  had  lived,'* 
The  testator,  by  his  will,  dated  in   1837, 
gave  all  his  freehold,  leasehold,  and  other  per- 
sonal property,  to  his  wife,  her  heirs,  exe- 
cutors, administrators,  and  assigns,  absolutely 
for  ever,  in  the  full  assurance  and  confident 
hope  she  would  bring  up  his  children  in  the 
fear  of  God,  and  educate  and  provide  for  them 
the  same  as  it  would  have  been  his  intention  to 
do  if  he  had  lived.    The  question  arose,  on  the 
testator's  death,  whether  this  amounted  to  an 
absolute  gift,  or  only  to  a  trust. 

JR.  Palmer  and  Heberdcn  for  the  wife,  the 
plaintiff;  Godfrey  and  Hugh  F,  Jackson  for  the 
children ;  Evans  for  the  personal  representative. 
The  Master  of  the  Rolls  said,  the  intention 
of  the  testator  was  too  indefinite  to  enable  the 
object  to  be  enforced,  and  besides  the  property 
was  absolutely  given  to  the  wife  for  ever.  The 
case  of  Pope  v.  Pope,  10  Sim.  I,  was  in  point. 
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and  the  plaintiff  must  be  held  entided  to  the 
whole  beoeficial  interest. 


July  IZ.-rBradshaw  v.  MilUnff^Hdd,  on 
construction  of  a  will,  that  the  word  "  issue  " 
did  not  include  grandchildren,  where  it  was 
directed  that  the  issue  of  the  parties  benefi- 
cially interested  should  take  the  share  of  their 
parents. 

—  14. — Guinness  v.  SuWon— Injunction  dis- 
solved, with  liberty  to  apply,  and  costs  re- 
served. 

—  14. — In  re  British  and  American  Steam 
Navigation  Company,  exparte  Bradskaw — On 
appeal  from  Master  Sir  G.  Rose,  name  removed 
from  list  of  contributories. 

—  15. — Asher  V.  Reynolds  and  others— In- 
'unction  granted. 

—  18. — King  v.  CAmc*— Memorandum  of 
agreement  for  surviving  partner  to  purchase 
share  of  deceased  partner  held  binding  under 
the  circumstances. 

—  18.— Trustees  of  the  Birkenhead  Dock 
Company  v.  Lairrf— Declaration  against  taking 
down  or  altering  wharf  wall,  &c.,— costs  re- 
served. 

—  18,  19. — Merchant  Tailors'  Company  v. 
Corporation  of  London — Injunction  refused. 

—  ig.—Gauntlett  v.  Carfer— Judgment  on 
construction  of  devise. 

—  l9,Slewitt  V.  NewaU^Stand  over. 


Trimmer  v,  Dtmby.    July  16,  1863. 

BBaUBBT  OF  PICTURES. — RAFBRSNCB  UNDBR 

masters'  abolition  act  as  to  PRBSBR- 

VATION,   PENDING   SUIT. 

Reference  to  skilled  persons  under  the  IS  ^ 
16  Vict,  c,  80,  s,A2,as  to  preservation  of 
pictures  bequeathed  by  a  will,  pending  a 
suit  in  respect  of  the  trusts  of  such  will 

Thb  late  Mr.  Turner  had  left  certain  valu- 
able pictures  to  the  trustees  and  directors  of 
the  National  Gallery,  with  a  direction  that  if 
the  same  were  not  accepted  within  a  year  from 
his  death,  the  trustees  and  executors  of  his 
will  should  found  a  charitable  institution  for 
decayed  artists,  but  in  the  event  of  such  insti- 
tution not  being  able  to  be  legally  founded,  he 
appointed  the  defendant  the  custodian  of  the 
pictures,  and  to  keep  them  unsold  and  to  be 
viewed  gratuitously  by  the  public  at  his  resi- 
dence, 47,  Queen  Anne  Street.  The  question 
now  arose  as  to  the  protection  from  injury  of 
the  pictures  pending  the  determination  as  to 
their  ultimate  destination. 

Solicitor-General  and  iVickens  for  the  Crown ; 
Follett  and  iV.  Morris  for  the  next  of  kin ;  T.  H. 
Terrell  for  the  trustees  and  executors  j  Swan- 
ston  and  Stevens  for  the  defendant;  Walker 
and  Roxburgh  for  the  heir-at-law;  Willcock 
and  Ellis  for  other  parties. 

The  Viee-ChanceUor  said,  it  was  important 
the  pictures  should  be  protected  from  in- 
jury pending  the  suit,  and  referred  the  question 
to  Mr.  Hardwicke,  Sir  Charles  Eastlake,  and 


Mr.  Clazkson  Stanhope,  under  s.  42  of  the  15 
&  16  Vict.  c.  80. 

July  l^.— Chambers  v.  WaHert—On  fiirtlier 
directions,  assignees  held  entitled  to  lien  on 
fund  in  Court,  and  petition  refused  daimisg 
arrears  on  annuity.    ^ 

—  14.— S«ine«  v.  Hoiieywoorf— Order  dia. 
charged  to  amend,  and  for  amendments  to  1m 
to  be  taken  off  the  file. 

—  IB.-^Atlomey'Qeneral  v.  St.  SaxMw^t 
School — Order  on  petition  to  confirm  Maiter'i 
report  herein. 

—  19. —  Corner  v.  Ti^yar/— Payment  m 
testotor's  lifetime  of  bills  of  exchange  held  to 
be  an  ademption  of  legacy  to  their  amount 

Eades  v.  WtUiams,    June  9>  1853. 

BVIDBNCB.— PROOF   OF   DOCUMENTS  BY  AF- 
FIDAVIT.— MOTION   OF   COURSE. 

Leave  given  on  motion  to  prove  i«<fcr  ^ 

15  4-  16  Viet,  c.  86,  *.  36,  certain  (toes- 

ments  by  aJMavit,  where  the  evidencewu 

arranged  to  be  taken  orally,  btt  semble, 

that  the  order  is  as  of  course. 

This  was  a  motion  for  leave  to  prove  under 

B.  36  of  the  15  &  16  Vict.  c.  86,»  certain  docuj 

ments  in  this  case  by  affidavit.    It  appearw 

the  parties  had  by  consent  arranged  the  en* 

dence  should  be  taken  orally. 

Metcalfe  in  support ;  Toller,  contii  on  tte 
ground  the  order  was  as  of  course,  uadef  the 
43rd  Order  of  August  26,  1841  .■ 

The  nce-Chancelior  said,  the  order  eould  be 
obtained  as  of  course  at  the  Rolls,  under  the 
old  practice,  but  the  order  might  be  taken  on 
the  present  motion  as  if  it  had  been  of  courte. 

July  IZ.^Tatham  v.  Paritcr— Petition  dis- 
missed on  behalf  of  assignee  for  discharge  of 
writ  of  sequestration,  issued  for  contempt  ot 
Court  for  non-payment  of  moneys,  and  for  ae- 
livery  up  of  real  and  personal  property  of  ^ 
solvent  who  had  been  discharged  under  the 
Insolvent  Debtors'  Act. 

—  13,  14.— Crowe  v.  General  Reversionari 


*  Which  enacts,  that  "  notwithstandinfr  ^ 
plaintiff  or  defendant  in  any  suit  in  the  said 
Court  may  have  elected  that  the  evidence  m 
the  cause  should  be  taken  orally,  affidavits  oy 
particular  witnesses,  or  affidavits  as  to  paiticn- 
lar  facts  or  circumstances,  may,  by  consent  or 
by.  leave  of  the  Court  obtained  upon  notice,  w 
used  on  the  hearing  of  any  cause,  "*^p*^ 
consent,  with  the  approbation  of  the  Com 
may  be  g^ven  by  or  on  the  part  of  marncd '^ 
men,  or  infants,  or  other  persons  under  cW- 
abUity."  .,     ^ 

2  Which  directs,  that  "  in  cases  in  vhicft^J 
exhibit  may,  by  the  present  practice  of  tn 
Oourt,  be  proved  viva  voce  at  the  bearing  » 
a  cause,  the  same  may  be  proved  by  the  ^ 
davit  of  the  witness,  who  would  be  compel*"* 
to  prove  the  same  viva  voce  at  the  heanng. 


Superior  Courts :  V.  C  WoodL-^Queen'i  Beuek^^Bckequer. 
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Inoettmmt  Company— Decree  for  plaintiff,  with 
costs. 

July  le.—Etifleheart  v.  Ordettj  Maddy  v. 
ifl*« — Petition  dismissed,  with  costs. 

—  16,  IS,— Nottidffe  v.  TeW«— Order  for 
compromise  by  consent. 

—  19. — Hoiman  v.  Lo^es — Decree,  with 
costs,  for  re-K:onveyance  and  surrender  to  plain- 
tiff on  repayment  of  amount  fund  due  to  de- 
fendant. 

—  19.— ^idgway  v.  W^flr/on— Decree  for 
specific  performance  of  agreement  for  lease, 
with  costs. 


Pearson  v.  fVilicocks.    July  1 1,  1853. 

MI8TAKB  IN  KNTmUINO  AFFIDAVITS.— 
LBAVS  TO  RX-SWBAR  AKD  FILK  WITH- 
OUT  FBB8H  STAMP. 

Jjeai^  given  to  re-swiar  and  file  qfidavits 
without  a  fresh  stamp,  which  had  been 
wrongly  entitled  by  mistake. 

This  was  a  motion  for  leave  to  re-swear  and 
file  certam  affidavits  in  this  cause,  without  re- 
engrossment  or  a  fresh  stamp,  where  it  ap- 
peared they  had  been  entitled  by  mistake  in  a 
wrong  cause. 

Hardy  in  support 

The  Vtee-Chancellor  granted  the  application. 


JulylZ.'^St.  Paul  v.  Birmingham,  Waiver- 
iampUm  and  Stour  Valley  Railway  Compamy 
— Judgment  on  special  case. 

—  14. — Attorney-General  v.  Ripley — Stand 
ovex  on  undertaking  being  continued. 

—  16. — Ipswich  Dock  Company  v.  Byles--* 
Injunction  refused  on  undertaking. 

—  16. — Johnstone  v.  Cooke — Reference  to 
Chambers^  in  suit  for  specific  performance  of 
lease  of  brick-field,  as  to  custom. 

—  iG.—Attomey^Generaly.  Bishop  of  Wor- 
cester— Order  as  to  costs  of  relator. 

** —  18, 19- — Aspinall  v.  London  and  South 
Western  Railway  Company — Part  heard. 

Court  at  eautnt'tf  J^tntb* 
Batard  v.  Hawes.    May  31,  1853. 

FROVISIONAL  COMMITTEE-MAN.  —  LIABI- 
LITY TO  ENGINEER. —  ACTION  FOR  CON- 
TRIBUTION. —  DBCBA8BD  COMMITTBB- 
MBN. 

It  appeared  that  12  provisional  committee- 
men had  given  orders  to  the  engineer  of  a 
railway  for  plans,  ^-c,  but  two  were  since 
dead,  and  that  the  plaintiff  had  paid  the 
amount  of  the  engineer's  claim :  Held,  that 
a  payment  into  Court  of  onctwelfth  of  the 
amount  by  the  defendant  in  an  action  for 
contribution,  was  sufficient,  and  a  rule  was 
made  absolute  for  a  new  trial  where  the 
verdict  passed  for  one-tenth  ;  and  semble, 
that  the  executors  of  the  deceased  com- 
mittee-men were  liable  for  their  testators' 
contributions, 

Tbib  was  a  rule  nisi  for  the  new  trial  of  this 


action,  which  was  brought  by  a  provisional 
committee-man  against  another  member  of  the 
committee,  for  the  amount  of  his  contribution 
towards  the  claim  of  the  engineer,  which  the 
plaintiff  had  settled.  It  appeared  that  there 
were  12  members  of  the  committee  who  had 
given  the  orders  to  the  engineer,  but  that  two 
were  since  dead.  The  defendant  paid  into 
Ck>urt  one-twelfth  of  the  amount,  but  the  plain- 
tiff having  obtained  a  verdict  for  one-tenth, 
this  rule  had  been  obtained. 

Bramwell  and  Prentice  showed  cause  against 
the  rule,  which  was  supported  by  Crowder  and 
Ogle. 

Cur,  ad.  vult. 

The  Court  ssud,  the  question  was,  whether 
the  amount  to  be  recovered  was  to  be  calcu- 
lated according  to  the  number  of  the  original 
contractors  or  of  those  alive  at  the  time  the 
action  was  brought.  In  the  present  case,  the 
action  was  founded  on  the  implied  engagement 
existing  between  the  parties  at  the  time  of  en- 
tering into  the  contract,  and  the  number  of 
original  contractors  must  therefore  control  the 
proportion  of  liabilities.  The  rule  was  accord- 
ingly made  absolute  for  a  new  trial. 


C0iivt  0f  ffrd^c^ttfr* 

WiUiams  v.  Holmes.    May  26,  1853. 

AUCTIONEER. —  LIABILITY  OF  GOODS  ON 
PRBMI8BB  FOR  BALE. — ACTION  AGAINST 
LANDLORD   BY   PURCHASER.  « 

Certain  buHdinf  materials,  S^c,  were  on  pre- 
mises  occupied  by  an  auctioneer  by  sub- 
letting from  the  d^endant's  lessee  in  order 
to  be  sold,  and  had  been  advertised  accord- 
ingly.     The  defendant  put  in  a  distress  and 
seized  such  goods  for  arrears  of  rent.    In 
an  action  by  the  purchaser  thereof  against 
the  defendant,  held,  discharging  a  rule  nisi 
to  set  aside  the  verdict  for  the  plaintiff, 
that  such  goods  were  privileged  and  not 
liable  to  the  distress  for  rent. 
This  was  a  rule  nisi  to  set  aside  the  verdict 
for  the  plaintiff  and  for  a  new  trial.     It  ap- 
peared that  the  plaintiff  had  purchased  certam 
building  materials  and  other  goods  at  an  auc- 
tion which  took  place  on  part  of  certain  pre- 
mises let  by  the  defendant  to  a  Mr.  Marshall, 
bnt  who  had  sublet  to  an  auctioneer  named 
Hill,  and  that  the  goods  in  question  had  been 
seised  for  rent  previous  to  the  day  advertised 
for  the  sale,  whereupon  this  action  was  brought. 
The  plaintiff  obtained  a  verdict  under  the  di- 
rection of  Martin,  B.,  that  the  goods  were  pri- 
vileged. 

Wilkins,  S.  L.,  and  Cowling  showed  cause* 
citing  Breton  v.  Arundell,  10  C.  B.  54;  B. 
James  and  MUward  in  support. 

The  Court  said,  that  the  goods  were  not 
liable  to  be  distrained  for  rent,  although  the 
auctioneer  occupied  the  premises  wrongfully, 
as  they  were  there  to  be  sold,  according  to  the 
case  of  Brown  v.  Arundell,  cited  at  Bar,  and 
the  rule  must  therefore  be  discharged. 
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ANALYTICAL   DIGEST   OF  CASES, 

KSPORTBD  IN  ALL  THE  CaURTS. 
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€outt$(  of  CqultB* 
PLEADING. 

MABRIBD   WOMAN. 

Right  to  sue, — Nuisance,  —  A  "bill  was  filed 
by  a  married  woman  in  respect  of  her  separate 
property,  alle^^iiig  a  nttisance,  by  reason  of  a 
noisy  trade  which  destroyed  her  rest,  and  de- 
preciated her  property. 

The  evidence  as  to  the  nuisance  was  con- 
flicting, and  no  action  had  been  brought. 

Held,  that  the  nuisance,  if  there  was  one,  was 
not  irremediable,  but  capable  of  compensation 

Sr  damages,  and  there  could  be  no  injunction 
1  the  right  was  established  at  law. 
And  sembUt  that  in  respect  of  the  mere  per- 
soiml  nuisance,  the  wife  could  not  sae  alone ; 
and  that  as  to  mere  depreciation  of  her  pro- 
perty she  could  not  maintain  a  bill,  as  that 
would  not  amount  to  nuisance.  fVhite  v. 
Cohmh  1  Drewry,  312. 

MULTIFARIOUSNESS. 

Misjoinder  of  plaintiffs.  See  Pearce  v.  Wat- 
kins,  5  De  G.  &  S.  315. 

PARTIES. 

H  The  testator,  after  giving  the  income  of 
his  residuary  real  and  personal  estate  to  A,  for 
life,  and,  after  her  de<jease,  to  B.  for  life,  di- 
rected his  trustees  then  to  sell  his  estates,  and 
divide  the  proceeds  amongst  "the  following 
persons,  or  their  heirs,  for  ever :— the  grand- 
children of  C,  the  grandchildren  of  D.,  and 
the  grandchildren  ofE.  .*'  Held,  that  the  word 
"  heirs  *'  was  to  be  construed  heirs  according 
to  the  nature  of  the  property ;  and  it  being  in 
this  case  given  as  money,  "  heirs  "  was  con- 
strued "next  of  kin;"  that  the  grandchildren 
of  C,  D.,  and  E.,  living  at  the  death  of  the 
testator,  and  afterwards  born  during  the  lives 
of  the  tenants  for  life,  and  the  next  of  kin  of 
any  of  them  who  predeceased  the  surviving 
tenant  for  life,  were  entitled  to  the  residuary 
estate,  the  next  of  kin  of  each  deceased  grand- 
child taking  the  deceased  grandchild's  share  ; 
that  the  words  "  for  ever  '*  did  not  alter  the 
character  of  the  persons  who  were  to  take,  the 
only  import  of  such  words  being,  that  the 
persons  who  were  to  take  took  absolutely. 

That  the  Court,  being  satisfied  that  neither 
the  heirs-at-law  nor  the.  personal  representa- 
tives of  the  deceased  grandchildren  had  any 
reasbnable  ground  of  claim,  it  was  not  neces- 
sary to  make  them  parties  to  the  suit. 

That  the  other  grandchildren  and  the  next 
of  kin  of  the  deceased  grandchildren  of  the 
testator  must  be  brought  before  the  Court,  on 
the  further  prosecution  of  the  suit,  by  being 
served  with  notice  of  the  decree  under  the  8th 
rule  of  the  42nd  section  of  the  Act  15  &  16 
Vict.  c.  86. 


Where  an  estate  is  to  be  sold  under  the 
decree  of  the  Court,  the  general  rule  (with  a 
possible  exception  in  some  cases  of  extreioe 
difficulty)  is,  that  all  the  parties'  interest  in 
the  proceeds  must,  to  secure  a  proper  and  ad- 
vantageons  sale,  and  protect  the  title  of  pur- 
chasers from  being  open  to  inquiry  or  im* 
peachment,  be  parties  to  the  suit,  or  be  senred 
with  notice  of  the  decree  under  the  Sth  rote 
of  the  42nd  section  of  the  Act  15  &  16  Vict 
c.  86. 

The  5l8t  section  of  the  Act  15  &  16  Vict.  c. 
86,  which  empowers  the  Court  to  adjodioate 
on  questions  between  some  only  of  the  putiet, 
does  not  render  the  ftdecision  binding  on  the 
absent  parties,  as  the  42nd  section  of  the  same 
Statute  doe.<<,  when  notice  of  the  decree  hai 
been  served  under  the  Sth  rule. 

The  expense  of  ascertaining  the  kinship  of 
the  next  of  kin  of  the  deceased  grandchildren 
ought  to  fall  upon  the  general  estate  d  il 
testator,  as  such  next  of  kin  are,  equally  wiu 
the  surviving  grandchildren,  his  legatees ;  and 
therefore,  as  the  number  of  grandchildren  must 
be  ascertained  before  the  fund  could  be  di- 
vided, it  would  be  unjust  to  the  next  of  kin  of 
the  deceased  grandchildren  that  the  inqimy 
should  stop  without  ascertidning  their  kinship, 
therebv  throwing  the  expense  of  sach  proof 
upon  their  shares  of  the  fund. 

A  distinction  between  suits  by  creditors  and 
suits  by  legatees  is,  that,  in  suits  by  creditors, 
where  one  sues  on  behalf  of  others,  the  law 
gives  a  power  to  the  tmstees  to  deal  with  the 
estate,  which  it  does  not  give  in  the  case  of 
legatees.     Doody  v.  Higgins,  9  Hare,  xxxii. 

2.  Representation  of  cestuis  que  trust  of  real 
estate  by  the  trustees,  under  rule  9,  s.  42,  Stat. 
15  &  16  Vict.  c.  86,  in  suits  against  them  for 
foreclosure  or  sale,  extended  to  the  case  of 
infant  cestuis  que  trust,  and  to  trustees  of  sub- 
ordinate interests  under  settlements  of  shares 
of  children  in  remainder,  but  not  otherwise  to 
adult  cestuis  que  trust,  Goidsmid  v.  ^oii^ 
hewer,  9  Hare,  xxxviii. 

3.  A  mortgagor  being  a  defendant  to  a  daim 
for  foreclosure,  in  that  cjiaracter,  and  who,  m  | 
such  character,  has  a  right  given  him  to  re- 
deem, ie  bound  by  the  foreclosure,  in  reaper* 
of  an  interest  which  he  may  have  as  tenant  for 
life,  under  a  settlement  made  of  moneys  se- 
cured by  a  second  mortgage  of  the  same 
estate,  although  such  latter  interest  be  noi 
stated  on  the  claim.  Goidsmid  v.  Stonekonse, 
9  Hare,  xxxix. 

4.  Distinction  as  to  the  necessity  oi  ros^dni 
persons  beneficially  interested  in  real  csta  e 
parties  in  suits  by  mortgagees  for  foredosum 
or  sale  of  mortgaged  estates,  against  the  pc - 
sons  having  the  legal  interest  only,  where  suc^ 
persons  are  executors  of  the  mortgagor,  to 
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wbere  they  are  merely  trotteet  of  settkiiitnU 
of  the  mortgaged  property.  Hanman  v.  RUty, 
9  Hare,  xl. 

5.  Oa  a  bill  for  the  execution  of  the  friuto 
of  a  will,  directing  the  sale  and  distribution  of 
th«  proceeds  of  real  estate,  framed  according 
to  the  old  practice,  and  bringing  all  the  re- 
siduary  devisees  and  legatees  before  the  Court: 
Heid»  that  the  trustees  of  a  settlement  of  the 
share  of  one  of  the  residuary  legatees,  made  on 
her  marriage,  ought  to  be  parties ;  but  that  the 
children  of  the  marriage  would  be  sufficiently 
represeuted  by  such  trustee.  Densem  v.  EU 
warihy,  9  Hare,  xlii. 

6.  A  suit  by  creditors  under  a  trust  deed  al- 
lowed to  proceed  against  the  trustees  without 
apersonal  representative  of  the  deceased  debtor, 
the  author  of  the  trust,  where  no  such  repre- 
sentatives existed,  and  his  estate  was  insolvent. 
Chaffers  r.  Headlam,  9  Hare,  Ixvi. 

7.  The  Court  will  not,  under  the  44th  sec- 
tion of  the  Statute  15  &  16  Vict«  c.  86,  dispense 
with  the  personal  representative  of  a  trustee, 
where  sucn  personal  representative  has  neces- 
sarily active  duties  to  perform  in  the  execu- 
tion of  the  trdst.  Fowler  v.  Bayldon,  9  Hare, 
Ixxviii. 

8.  The  9th  rule  of  the  42nd  section  of  the 
Statute  15  &  16  Vict.  c.  86,  applies  not  only  to 
administration  suits,  bdt  to  all  suits  where  the 
interest  of  the  cestui  que  trust  is  represented 
by,  and  his  powers  are  vested  in,  the  trustee. 
Fowler  v.  Bayldon,  9  Hare»  IxxviiL 

9.  Decree  for  Uie  appointment  of  new  tms* 
tees  and  conveyance  of  the  trust  estate,  in  a 
suit  by  some  eestwis  que  trusts  against  the  de* 
vieees  of  the  last  survivor  of  the  former  trus* 
tees,  and  a  direction  to  serve  the  other  cestuis 
que  trusts  with  notice  of  the  decree.  Joues  v. 
James,  9  Hare,  Ixxx. 

See  Cooper  v.  Earl  of  Poms,  3  De  G.  &  S. 
688  ;  Haig  r.  Gray,  3  De  G.  &  S.  741. 

10.  As  to  cestuis  q^e  trustent,  see  Ptake  v. 
Ledger,  4  De  G.  &  S.  137. 

11.  Companies^  Clauses'  Consolidation  Act, — 
Miaapi^ication  of  company's  funds.  Injunc- 
tion.  Bill  to  alter  company's  objects.  Great 
Western  Railway  Company  y.  Rushout,  5  De 
G.  &  S.  290. 

12.  Admmistrator  de  son  tort. ^Legal  per 
souat  representativc-^To  a  suit  by  a  creditor 
of  an  intestate,  against  an  administrator  de  son 
tort,  for  an  account  and  payment,  it  is  neces- 
sary that  a  legal  personal  representative  duly 
constituted  should  be  a  party.  Creasor  v. 
Robinson,  14  Bcav.  589. 

Cases  cited  in  the  judgment :  Tyler  v.  Bell,  1 
Keen,  8S6 ;  «  Myl.  &  Or.  89 ;  Humphreys  v. 
Humphreys,  3  P.  Wms.  395 ;  Madox  t.  Jack- 
soo;  3  Atk.  406. 

13.  Chapeh  —  Trustees,  —  Trustees  of  a 
chapel,  with  the  assent  of  the  majority  of  the 
men  subscribers,  were  authorised  to  mortgage 
or  sell  it.  They  mortgaged  it  for  600/.,  with 
a  power  of  sale.    The  mortgagee  conveyed  to 


Staot,  who  sold  it  t^  a  company  for  l,100f. 
The  trustees  filed  a  bill  against  Stant,  insistmg 
that  he  was  a  mortgagee  and  not  a  purchaser, 
and,  offering  to  affirm  the  sale  to  the  company, 
sought  to  recover  the  surplus  purchase-money, 
after  deducting  the  mortgage :  Held,  that  the 
men  subscribers  were  necessary  parties.  Mian 
V  5/o«/,  15  Beav.49. 


Case  cited  in  the  jadgment  t  Carlisle  v.  Sooth 
Eastern  Railway  Company,  3  H.  &  T.  366}  1 
M'N.  fit  G.  699. 

14.  Personal  representative. — ^The  44th  sec- 
tion of  the  15  &  16  Vict.  c.  86,  does  not  apply 
to  the  case  where  the  estate  to  which  it  is  de- 
sired to  appoint  a  representative  is  the  estate 
being  administered  by  the  Court.  Silver  v. 
Stein,  1  Drewry,  295. 

PARTNERS. 

Public  eoftpany* — Smnff  on  hehaHf,  ^v.— 
If  a  member  of  a  company  has  a  common  in* 
terest  in  the  subject  of  his  suit  with  the  other 
members,  he  must  sue  on  behalf  of  himaelf 
and  all  the  other  partners ;  and  if  he  has  not 
such  common  interest,  the  other  partners  must 
be  represented  on  the  record,  that  they  may  be 
heard  upon  the  question.  Macbride  v.  Linasay, 
9  Hare,  585. 

PERSONAL   REPRE8BKTATIVB. 

1.  Case  in  which  the  executors  of  a  father, 
who  survived  and  became  the  sole  next  of  kin 
of  his  deceased  children,  may  be  appointed  bv 
the  Court,  under  the  44  th  section 'of  the  15  &: 
16  Vict.  c.  86,  to  represent  the  estates  of  the 
deceased  children  for  the  purposes  of  the  suit. 
Swallow  V.  BtfifM,  9  Hare,  xlvii. 

t2.  A  mortgagee  having  filed  his  claim  against 
the  heirs  in  gavelkind  of  the  deceased  mort- 
gagor, who  had  died  intestate,  prayed  a  sale  of 
the  mortgaged  premises,  and  the  application  of 
the  proceeds,  so  far  as  it  would  extend  in  pay- 
ment of  his  debt,  and  the  administration  of  the 
personal  estate  and  the  other  real  estate  of  the 
debtor,  for  the  benefit  of  the  plaintiff  and  the 
other  unsatisfied  creditors,  but  there  was  no 
personal  representative  of  the  deceased  mort- 
gagor, except  an  administrator  ad  litem.  The 
Court  held,  that  the  suit  could  not  proceed, 
under  the  44th  section  of  the  Stat.  15  &  16 
Vict.  c.  86,  in  the  absence  of  a  personal  repre- 
sentative of  the  intestate,  where  the  object  was 
to  administer  his  estate ;  and  that  a  testator  or 
intestate,  whose  estate  was  to  be  administered, 
was  not  intended  to  be  included  in  the  words 
of  the  Act,  "  any  deceased  person  who  was  in- 
terested in  the  matters  in  question ;"  and  that 
neither  was  the  administrator  ad  litem  a  suffi- 
cient representative,  where  the  object  was  not 
merely  to  bind,  but  to  administer  the  estate. 
Groves  v.  Levi,  9  Hare,  xlvii. 

3,  On  a  petition  by  the  heir-at-law  of  one 
who  was  entitled,  upon  the  death  of -the  tenant 
for  life,  to  lands  which  had  been  taken  under 
the  Manchester  Improvement  Act,  for  payment 
out  of  Court  of  the  purchase-money  of  such 
lands,  the  executors  named  in  the  will  of  the 
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deceased  party,  hut  who  had  not  proved  the 
will,  were,  under  the  44th  section  of  the  15  & 
16  Vict.  c.  86,  appointed  to  represent  his  per- 
sonal estate  for  the  purposes  of  the  proceeding. 
Exparte  Cramer,  9  Hare,  xlvii. 

4.  After  an  order  on  a  claim  for  administm- 
tion  hv  residuary  legatees,  H.  J.,  a  defendant, 
one  ot  the  executors,  and  who  was  also  a  resi- 
duary legatee,  and  who  had  not  taken  out  pro- 
bate, or  possessed  assets  of  the  testator,  died. 
Upon  affidavit  that  the  deceased  had  left  a 
widow  and  several  children;  that  the  widow 
had  said  her  husband  left  nothing,  and  she 
would  not  administer ;  and,  upon  affidavit  also, 
that  it  would  cost  the  plaintiffs  30/,  to  procure 
administration  to  the  estate  of  the  deceased : 
the  Court  ordered,  that  the  suit  might  proceed 
without  making  the  personal  representative  of 
R.  J,  a  party  thereto ;  and  directed  the  inquiries 
and  accounts  directed  by  the  order  of  the  21st 
April,  1852,  to  be  prosecuted  and  taken  in  like 
manner  as  if  a  legal  personal  representative  of 
the  late  defendant  JR.  J.  had  been  served  with 
a  writ  of  summons,  and  had  entered  his  ap- 
pearance with  the  Clerk  of  Records  and  Writs 
as  a  defendant.  Rogers  v.  Jones,  9  Hare, 
xlvii. 

5.  A  claim  for  the  appointment  of  new  trus- 
tees allowed  to  proceed  in  the  absence  of  a 
personal  representative  of  a  deceased  person, 
where  such  person  had  an  interest  in  the  trust 
funds  in  the  event  of  the  death  of  his  child  (the 
infant  plaintiff*)  under  21,  but  had  died  indebt- 
ed, ana  without  any  other  property.  Magnay 
v.  Davidson,  9  Hare,  Ixxxii. 

BBVIVOa  AND   8UPPLIIHSMT. 

1.  One  of  two  creditors,  plaintiffs  in  a  cre- 
ditor's suit,  upon  an  abatement  by  the  death 
of  an  executor  of  the  testator,  obtained  admini- 
stration de  bonis  non  to  the  estate  of  the  testa- 
tor, and  leave  was  given  to  the  other  creditor 
to  file  a  supplemental  claim  aa:ainst  him  and 
the  executors  of  the  deceased  executor,  the 
case  not  being  within  the  52nd  section  of  the 
15  &  16  Vict.  c.  86,  which  gives  to  an  order  on 
motion  the  effect  of  a  supplemental  decree. 
Tate  v.  Leithead,  9  Hare,  li. 

2.  Order  on  motion  exparte  by  the  plaintiff 
to  revive  and  carry  on  proceedings  in  an  admi- 
nistration suit,  upon  abatement  by  the  death  of 
the  executor,  under  the  52nd  section  of  the 
Act  15  &  16  Vict.  c.  86,  upon  allegation  (with- 
out proof)  of  the  facts  constituting  the  abate- 
ment.   Martin  v.  HadloWf  9  Hare,  lii. 

3.  Where  the  case  is  one  in  which  the  order 
to  revive  only  is  necessary,  and  not  an  order 
to  the  effect  of  a  supplemental  decree,  the 
motion  is  of  course,  and  does  not  require  to  be 
mentioned  to  the  Court.  Bonjil  v.  Jhirchas,  9 
Hare,  lii. ;  England  v,  Ventham,  ib. 

4.  An  order,  to  the  effect  of  a  supplemental 
decree,  made  under  the  52nd  section  of  the  15 
&  16  Vict.  c.  86,  where  the  interest  of  an  infant 
plaintiff  had  been  transmitted  to  the  trustees  of 
a  settlement  made  under  the  direction  of  the 


Court  in  consequence  of  her  marriage.    Atkk' 
son  T.  Parker,  9  Hare,  hi. 

5.  Order  to  the  effect  of  a  supplemental 
decree,  on  the  birth  of  a  child  interested  in  the 
subject  of  the  suit.  Fullerton  v.  Mortis,  9 
Hare,  lii. 

6.  A  creditor,  who  had  proved  his  debt  in 
the  cause,  applied  and  obtained  an  order  under 
the  52nd  section  of  the  Act  15  &  16  Victc 
86,  for  the  order  to  revive  and  carry  on  the 
proceedings,  the  suit  having  been  abated  by 
the  death  of  the  pluntiff,  the  Court  being  of 
opinion  that  the  benefit  of  the  clause  was  not 
confined  to  the  parties  to  the  suit  Lowu  r. 
Lowes,  9  Hare,  liL 

7.  Order  in  the  nature  of  a  supplemental 
decree,  for  a  creditor  who  had  proved  his  debt 
to  carry  on  a  creditor's  suit,  where  the  original 
pluntiff  had  become  bankrupt.  EngUA  t. 
Hagman,  9  Hare,  Ixxxviii. 

REPLICATION. 

1.  Notice  of  filing  the  replication  uoder  the 
26th  section  of  the  Stat.  15  &  16  Vict  c.  86, 
and  the  28th  General  Order  of  August,  185i, 
allowed  to  be  inserted  in  the  Gazette, viA'vi 
two  newspapers  of  the  county  in  which  the  de- 
fendant was  known  to  have  last  resided,— in  a 
case  in  which  the  plaintiff  had  entered  an  ap- 
pearance for  the  defendant,  and  no  place  had 
been  fixed  for  service  of  notices.  Barton  r. 
fVhitconUf,  9  Hare,  Ixxxvii. 

2.  Under  the  26th  section  of  the  Sutate  15 
&  16  Vict.  c.  86,  and  the  18th  General  Order 
of  August,  1852,  a  replicsition  is  necessary 
when  the  decretal  order  hae  not  been  made, 
and  the  suit  is  to  be  proceeded  with  in  the 
ordinary  form ;  but  it  is  noU  necessary  when 
the  plaintiff  is  proceeding  by  motion  for  a  d^ 
cree.    Dmfield  v.  Sturges,  9  Hare,  kxsrii. 

8BRVICB   OF  COPY   BILL. 

On  member  of  family  at  defendant's  *osie.-- 
Inmate. — Semble,  that  service  of  a  copy  of  a 
bill  at  the  defendant's  house,  upon  a  member 
of  his  family,  is  not  sufficient,  unless  the  mem- 
ber of  the  family  is  an  inmate  of  the  house. 
Edgson  v.  Edgson,  3  De  G.  &  S.  629. 

SUPPIiBMENTAL   STATBMBNT. 

The  defendant,  although  he  has  the  conduct 
of  the  cause,  is  not  therefore  enabled,  und^ 
the  53rd  section  of  the  Sut  1 5  &  16  Vict  c.  ^, 
and  the  44th  General  Order  of  the  7th  August, 
1852,  to  file  a  statement  of  additional  facuor 
circumstances  occurring  after  the  institatioaoi 
the  suit,  to  be  annexed  to  the  bill.  Lee^- ^' 
9  Hare,  xci. ;  Lys  v.  Lee,  ib. 

WAIVBR. 

Of  defendant  against  co-defendant,— M^} 
o/.— When  a  plaintiff's  case  wholly  faJ«»  " 
cannot  be  aided  by  the  gift  or  waiver  of  o^ 
defendant  as  against  his  co-defendant  rl^ 
lingswortk  v.  Skakeskaft,  14  Beav.  492  J  ^•' 
f^rtiei  V.  Same,  ib. 
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THE  ATTORNEYS'  CERTIFICATE 
DUTY. 

BEFKAT   OF   THE   BILL. — REPEAL  OF  AD- 
TXRTISEMENT   DUTY. 

<'  The  defeat  of  the  BiU  for  Blaeing  the 
Solicitors  and  Attomep  of  the  XJnited 
Kingdom  on  the  same  footing  as  other  pro- 
fesaonal  men,  hj  the  repeal  of  the  Annual 
Cemficate  Duty,  is  deserving  of  something 
more  than  a  mere  passing  nptice.  The  un- 
saooessfiil  result  of  the  motion  for  a  second 
readiDg  b  to  he  ascribed  to  the  influence  of 
m  oMnbination  of  curcumstanees  not  likely 
again  to  occur.  To  doubt  that  the  deUbe* 
Tate  conyictions  of  a  large  majority  of  the 
members  of  the  House  of  Commons  are 
favourable  to  the  Bill  introduced  by  the 
Noble  liOrd^  the  Member  for  Middlesex^  is 
to  repudiate  the  evidence  of  previously  re- 
corded votes,  and  to  distrust  the  sincerity 
of  voluntary  promises.  The  determination 
of  a  large  numerical  majority  of  the  whole 
House  vras  reversed,  however,  by  a  majority 
of  84  in  a  House  consisting  futogether  of 
not  more  than  286  members. 

The  cnrcamstance  that  the  division  was 
taken  at  a  morning  sitting,  and  at  a  period 
of  the  Session  when  many  of  the  warmest 
fnends  of  the  measure  were  absent  from  the 
metropolis,  contributed  to  a  result  not  alto- 
gether unexpected.  It  is  a  remarkable  fact 
that  the  division  list  does  not  present  the 
name  of  a  single  practising  barrister  who 
was  present  to  record  his  vote  in  favour  of 
the  Bill,  with  the  solitary  exception  of  Mr. 
Whiteside,  late  Solicitor-General  for  Ire- 
land. On  the  other  side,  the  professional 
adversaries  of  the  attom^s  mustered  in 
considerable  strength.  The  absence  of 
mmy  of  the  ablest  and  most  energetic  ad 
Tocates  for  the  repeal  of  the  tax  vras  for- 
toitona.  Still,  it  is  quite  manifest  that  the 
YoL.  XLYi.    No.  1»325. 


lon^  roll  of  61  deserters,  disclosed  by  the 
division  Ust,  and  the  larger  number  of 
absent  members  who  had  voted  at  the 
former  stage  in  support  of  the  BiU,  wsa  to 
be  attributed  mainly  to  the  false  issue 
raised  by  the  Government,  by  which  many 
members,  favourable  to  the  repeal  of  the 
tax,  were  encouraged — ^perhaps  we  should 
rather  say  6n6«f— to  vote  against  it,  by 
holding  out  as  an  alternative  the  repeal  of 
the  Advertisement  Duty. 

It  is  impossible  to  deny  that  this  position 
was  adroitly  taken  advantage  of  by  the 
Chancellor  of  the  Exchequer,  who  secured 
the  votes,  or  at  all  events  the  neutrality,  of 
nearly  every  member  giving  general  sup- 
port to  the  Government,  by  the  assurance 
that  the  national  revenue  would  exhibit  a 
positive  deficit  if  the  Advertisement  Du^ 
and  the  Attorney'  Tax  were  both  repealed* 
Mr.  Gladstone  is  too  conscientious  to  jus- 
tify a  doubt  that  he  believed  what  he 
gravely  stated,  that  80,000/.,  the  sum  he 
proposes  to  continue  to  squeeze  frpm  the 
solicitors  of  the  United  Kingdom,  would 
destroy  the  symmetry  of  his  Budget  and 
create  that  financial  abomination — ^an  ex- 
penditure exceeding  the  annual  income. 

It  is  consolatory,  however,  to  reflect,  that 
if  Uie  Chancellor  of  the  Exchequer  has 
adjusted  income  and  expenditure  so  nicely 
this  Session,  some  re-adjustment  of  taxation 
will  be  required  in  the  next.  The  risht 
hon.  gentleman  expressed  a  hope  "that 
the  complaint  of  the  attorneys  would  not 
become  a  tax,  from  year  to  year,  upon  the 
time  of  the  House,  but  that  the  question 
would  now  be  settled,  once  and  for  ever.'* 
The  right  hon.  gentleman  will  forgive  us 
for  reminding  him,  that  he  has  shown  too 
little  deference  in  this  matter  for  the  opinion 
of  others,  to  expect  his  wishes  in  this  re- 
spect should  influence  the  conduct  of  those 
who  are  smarting  with  a  sense  of  injustice* 
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It  is  preposterous  to  suggest,  that  the  op- 
position to  such  a  tax  should  be  put  an  end 
to  by  a  paltry  reduction  of  25  per  cent. ! 
Let  the  Chancellor  of  the  Exchequer  be  as- 
sured, that  the  only  mode  by  which  the 
question  can  be  settled,  and  the  future  time 
of  the  House  saved,  is  by  consenting  to  the 
total  repeal  of  a  duty  more  objectionable 
even  in  principle  than  in  amount.  Our 
earnest  hope  is,  that  whilst  any  portion  of 
the  tax  remains,  no  legitimate  means  should 
be  left  untried  to  procure  its  repeaL  The 
division  on  the  second  reading  may,  and  no 
doubt  has,  produced  disappointment,  but  it 
aflTords  no  reason  for  being  disheartened. 
Indeed,  the  history  of  the  professional  agi- 
tation for  the  repeal  of  the  duty,  is  instruc- 


OPINIONS  OF  THE  PRESS  ON  THE 
CERTIFICATE  DUTY. 

The  Morning  Herald  of  the  22nd  July 
has  an  able  commentary  on  the  character  of 
attorneys  and  the  injustice  of  the  Certifi- 
cate Tax. . 

"Nothinf(  is  more  common  among  a  certsdn 
class  of  vulgar  persona  than  illiberal  sneers  and 
insinuations  agamst  the  Profession  of  an  At^ 
tomey.  We  are  not  about  to  defend  a  body 
which  numbers  in  London  and  Middlesex 
some  thousands  of  members — a  body,  more- 
over, which  in  England  and  Wales  is  yet  more 
numerous  than  the  profession  of  snrgeon- 
apothecaries.  Among  a  class  so  multitudi- 
nous there  must  of  course  be,  as  there  is  in 
_  ^  V' — ^^  every  profession,  some  black  sheep— some  in- 
live  as  well  as  encouraging.  { different  if  not  tainted  characters.  Have  we 
In  the  course  of  the  short  debate  which  '  °®'  ^  ^®^  ^^^  ^^  indifferent  clergymen— some 
preceded  the  division  on  the  second  reading  !  ^^^"P^»^  militaiy  and  naval  men-some  not 
some  imputations  were  thrown  out  airainft  T^  "P"^^^^'  barnstera  and  doctors-and 
T  ^^A  P<^k^*»  r«-«  viiiuwii  uuv  againsu  ij^^  ^an  we  expect  not  to  find  some  mdiffer- 
l.ord  Robert  Grosvenor,  and  the  smcenty  cnt  and  scampish  attorneys?  But  making 
or    nis  aavocai^  was   somewhat    broadly ;  exception  of  this  minority,  we  hesitate  not  to 

Suestioned  by  Mr.  Murrough.  It  is  above  state,  that  there  are  among  the  attorneys  of 
11  thmgs  desirable,  that  a  body  of  profes- 1  England  and  Wales  as  respectable  and  intelli- 
sional  men,  struggling  for  relief  from  per- '  ^^"'  ™^°  as  are  to  be  found  in  any  class  of 
sonal  hardship,  should  themselves  afford  an '  ^^*  community.  No  men,  in  all  the  wous 
example  of  moderation  and  iustice  No- '  '^^t'^^?  «(,  ^^^^  ^^f^.  '^e  exception,  probably, 
thing  could  be  more  unjust  than  to  measure  ""  ^^a  ^T'}?  P^y"«an,  are  oftencr  or  more 
T^r#?  PnKi,,^  o^^^^^     y  1    ^^Jfr.^^i  confidentially  employed.    Attorneys  draw  up 

Lord  Robert  Grosvenor's  zeal,  ability,  or  our  marriaRc  settlements  and  our  wiUs-pre- 
smcenty,  by  the  result  on  the  second  read-  'pare  the  drafts  of  our  conveyances,  leases/ 
ing.  He  was  placed  in  an  embarrassing '  deeds,  marriage  articles,  and  mortgages— 
and  difficult  position.       His  n<iri-.v  nr^kAl.  maintain  and  defend  our  ricrhta.  under  the 


and  difficult  position.  His  party  predi*^ 
lections  and  his  general  political  and  finan- 
cial news  were  in  favour  of  the  Govern- 
ment. He  regarded  the  Budget,  as  a  whole, 
to  be  so  good  as  to  give  its  author  a  claim 


maintain  and  defend  our  rights,  under  the 
advice  and  with  the  assistance  of  counsel 
— make  for  us  safe  and  eligible  investments, 
and  perform  a  thousand  and  one  other  ne- 
cessary acts  and  duties  not  necessary  to  re- 
capitulate in  this  place.    And  after  all  the  cry 


upon  the  gratitude  of  the  country-.  The  |  ^nd  hubbub  that*Te^V^^t"anriit7e  VJlga'r 
wonder,  under  these  circumstances,  is,  how '  make  about  the  india-rubber  consciences  of 
the  Noble  Lord,  the  Member  for  Middle-  j  lawyers— after  the  jeremiads  as  to  the  length 
sex,  resisted  the  entreaties  and  persuasions  ^^  t^^i'"  hills  and  the  looseness  of  their  prac- 
ot*  his  political  friends,  and  persevered  in  '  V*^^~^°^  ^"^^.^^^^^  ^^  malversation  and  mis- 
bringing  the  question  before  an  unwillin 


audience.  We  believe  we  express  the  views 
of  the  largest  section  of  the  Profession  when 
we  state,  that  they  do  not  participate  in  the 
sentiments  of  those  who  suggest  that  Lord 
Robert  Grosvenor  is  not  entirely  sincere  in 


feasance  are  there  to  be  met  with  among  so 
many  thousand  practitioners,  so  generally,  so 
unreservedly  trusted.  We  will  be  bound  to 
say,  that  in  the  three  Common  Law  Courts 
there  are  not  fifty  cases  of  delinquency  an- 
nually occurring  among  ten  or  twelve  thou- 
sand practising  attorneys.     We  think,  there- 


xiowrc  \jrosvenor  is  not  entirely  sincere  in  sand  practising  attorneys.  We  think,  there- 
the  efforts  he  has  made  for  the  repeal  ofl^^re,  the  Right  Hon.  the  Chancellor  of  the 
the  tax.  The  cause  has  derived  nndoubted !  Exchequer  might  have  spared  his  sarcasm* 
advantages  from  his  steadv,  consistent  and  •  \"**  ^"  ^^^^  ^^  Wednesday  night.  Amongst 
uniform  support.  His  ^vocacv  has  jfJ  ^^°  "^**  ^"^^^^  !^i!  ^^^'^•fP^i"*"^  «^^^^^ 
vested  it  in  flflTPftt  mp^cM^^  «^  ;/  r»-  1 1  ^^^^  ^^«re  are  individuals  as  straightforward 
Iwctir   uh?^^^^^^^  ?i    'i  P.^'^^^r^ '  ^°d  direct-pun^osed  as  Mr.  Gladstone;  «hUe 

\^^  ^^  'i  ri  *r'  ;^?P^««"y  desirable;  I  among  the  belter  and  higher  classes  of  tbe 
andthougli,  like  the  ablest  commanders,  he  [  craft  there  are  men  second  to  none  in  the 
has  encountered  in  this  instance  a  temporary  I  community  in  lofty  notions  of  propriety  *n J 
combination  of  untoward  events  it  became  I  honour.  Mr.  Gladstone,  however,  for  the 
impossible  to  resist,  we  still  confidentl v  ex- '  "^nce,  descended  to  sarcasm  and  sneeriugj ' 
pert  to  march  to  victorv  under  his  guidance  1^°*^  ^^^^®  ^^  admit  that  his  sarcasms  and 
*  ®  *  i  sneers  were  more  artistical  and  less  acrimom- 

"^  ous  than  usual,  we    nevertheless   think  no. 


Opimoiu  of  the  Frets  on  the  CerHJhaie  Duty. 


^2r 


higher  of  the  man,  though  we  may  noirrate 
the  artificer  somewhat  higher  thaa  before. 

''The  Chancellor  of  the  Exchequer  lumpily 
hit  the  House,  like  Tommy  Townsend  (whom 
he  ia  no  respects  resembles),  betwixt  wind  and 
prater.  The  House  laughed  at  jokes  out  of 
Mr.  Gladstone's  mouth  which  did  not  savour 
of  the  lugubrious  mirth  of  the  Grand  Inquisi- 
tor, and  the  result  was  that  the  Government 
had  a  majority  of  84  against  the  second  read- 
ing of  Lord  Robert  Grotvenor's  Bill." 

Then  follow  some  reflections  on  the  delay 
which  has  occurred  in  bringmg  on  the  se- 
cond reading,  in  the  justice  of  which  we  can- 
not concur,  and  which  we  have  noticed  at 
another  page  (ante  226).  The  Editor  thus 
proceeds: — 

''At  the  end  of   the  month  of  July,  it 
is   quite  impossible  for   any    one,    however 
good  his  case,   to  secure   the   attention  of 
a  wearied  house.    You  may  show  over  and 
over  again    that  attorneys  are  harassed   in 
everv  possible  way — you  may  show  that  as 
articlaa  clerks  they  have  to  pay  stamps,  pre- 
miums, &c., — you  may  show  that  their  articles 
must  he  enrolled,  that  their  service  must  be  full 
and  perfect,  that  they  must  be  examined,  an- 
swering questions  testing  competency  and  ac- 
quirements— ^you  may  show  that  they  must  give 
a  series  of  notices  as  to  admission,  and  make 
affidavita  as  to  stamp  duty  being  paid — you 
may  show  the  disabilities  under  which  attor- 
nevs  h|boar,  and  prove  that  they  are  liable  for 
offences  or  misbehaviour  to  be  punished  in  a 
summary  way,  either  by  attacnment,  or  by 
having  their  names  struck  off  the  Roll— »you 
may  show  that  they  are  punishable  for  fraud, 
for  disobeying  the  Rules  of  Court,  or  for  being 
fraudulently  admitted,  or  for  using  the  name 
of  another  attorney—- you  may  demonstrate 
that  Uiev  are  more  the  creatures  of  severe 
rules  ana  stringent  regulations  than  all  other 
classes  of  her  Majesty's  subjects  put  together, 
and  in  addition  prove  that  they  are  specially 
taxed  as  a  profession — you  may  show  that 
under  an  Act  of  Parliament  they  are  pbllged 
between  the  15th  November  and  the  16th  De- 
cember in  every  year  to  take  out  a  certificate 
— which  must  oe   lodged   with  the   proper 
officer— -yon  may  show  that  the  duty  on  this 
certificate  is  so  regulated  that  if  the  attorney 
reside  within  London  or  Westminster,  or  with- 
in the  limits  of  the  twopenny  post,  then  if  he 
have  not  been  admitted  three  years  he  shall 
pay  6/:  yearly,  but  if  three  years  or  more  122. 
--you  may  show  that  if  he  reside  out  of  the 
limits  of  the  twopenny  post,  and  have  not  been 
admitted  three  years,  he  shall  pav  4/.,  but  if 
three  years  or  more  8Z. — ^but  in  the  ending  of 
July,  or  m  the  beginning  of  August,  hon. 
members  laugh  and  make  light  of  these  griev- 
ances, and  cry  harro  against  all  gentlemen  by 
act  of  Parliament,  against  whom,  to  use  the 
luigvBge  of  Lord  Coke,  omnia  prtttummUur. 

**  In  vam  does  Mr.  Hume  protest  against 
taxing  any  particular  section  of  the  community 


—in  vain  does  common  sense,  common  justice, 
and  the  roughest  notion  of  equity  suggest,  that 
this  Annual  Certificate  Doty  is  notUng  but  an 
attornev  poll  or  capitation  tax, — ^in  vain  is  it 

8 leaded  that  the  gains  of  attorneys  have  (greatly 
iminished  within  the  last  five  years, — ^in  vain 
is  it  truly  urged  that  legal  business  has  de« 
creased  a  thu>d,  and  in  some  instances  a  half, 
within  the  same  period.  'All  this  matterv 
not,'  says  the  jucudous  and  Jesuitical  Glad- 
stone,— 'for  the  attorneys  have  no  friends 
present— 'the  Bar  are  all  on  circuit,  and  so,  in 
the  name  of  impartial  justice,  and  to  square 
my  Budget,  let  us  continue  the  Certificate 
Duty.  The  sly  rogues  who  possess  all  our 
muniments  in  their  strong  boxes — ^and  who 
ch>rge  us  6«.  8(/.  and  13^.  Ad.  for  the  smallest 
trill  tof  work  or  talk— have  paid  the  tax  any 

Sar  these  60  years,  and  therefore  why,  in 
eaven's  name,  should  they  not  pay  it  in  the 
year  of  grace  1853  ?  However  unjust  or  in- 
equitable that  tax  may  be  per  ee,  there  are 
conclusive  reasons  for  continuing  it  from  the 
state  of  the  revenue— therefore  by  all  means 
mulct  the  attorney  for  evermore.* 

"The  high  pohtical  morality  of  this  tone  is 
worUiy  of  its  equity  and  lustice.  Doctrines 
such  as  these  fall  with  peculiar  grace  and  effect 
from  the  lips  of  a  man  believed  to  be  of  austere 
purity,  if  not  of  angelie  piety,  and  the  highest 
sense  of  religion  and  morality.    Whether  such 

Srinciples,  and  so  openly  avowed,  will  enhance 
f  r.  Uladstone's  reputation  with  the  general 
public,  comprising  the  sinners  as  well  as  the 
saints,  seems  more  than  questionable.  For 
ourselves,  being  neither  better  nor  worse  than 
the  generalitv,  we  must  say  that  the  exhibition 
is  anything  out  edifring  to  the  political  mo« 
rality  of  the  age,  while  it  is  eminently  unjust  in 
reference  to  the  attorneys." 

The  Editor  of  Tie  Standard,  on  the  21st 
July,  thus  remarks  on  the  debate  :— 

"  Lord  Robert  Grosvenor*s  Bill  for  the  re- 
mission of  the  Tax  upon  Attorneys*  Certificates 
was  opposed  by  the  Government,  and  rejected 
by  a  large  majority  (186  to  102).    The  reason 
assigned  by  the  Chancellor  of  the  Exchequer 
for  opposing  the  Bill  lets  in  some  light  upon 
the  nnancisl  prospects  of  the  country  in  the 
hands  of  the  present  Government.  Mr.  Glad* 
stone  admitted  that  the  administration  of  the 
Earl  of  Derby  had  left  in  the  Exchequer  a 
considerable  eurpbu,  which  hcd  not  in  April 
last  been  reduced  below  half  a  million,  or 
nearly  that  sum.    Upon  this  eurphu  the  right 
hon.  gentleman  then  calculated,  but  circum- 
stances had  since  occurred  from  which  he 
inferred  that  next  year  his  enrplue  could  not 
exceed  150,000i.,  a  sum  which  would  be  more 
than  forestalled  by  the  abolition  of  the  Attor* 
neys'  Certificate  Tax,  80,0002.,  and  the  abo* 
lition  of  the  Advertisement  Duty,  also  80,000f* 
To  surrender  both  taxes  would  turn  his  ex« 
pected  smrphu  into  a  deficiency  of  10,OOOZ. ; 
and  having  to  choose  which  tax  he  would  re- 
mit* he  preferred  the  Advertisement  Duty  for 
renussion,  and  must  therefore  continue  the 
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Tax  upon  the  Attonieys'  Certificalkef,  which 
he  detended  upon  the  strangeit  ground  in  the 
world;  namely,  that  as  each  attorney,  upon 
Ids  admission  to  the  first  step  of  his  Profes- 
aion,  must  pay  1202.  down,  it  is  right  and 
proper  to  charge  him  with  an  annuity  for  the 
rest  of  his  professional  life,  upon  the  principle, 
we  suppose,  that  the  more  a  man  nas  heen 
taxed  the  more  he  ought  to  he  taxed — a  very 
convenient  principle  for  a  Chancellor  of  the 
Exchequer,  but  one  scarcely  reconcilable  with 
the  common  notions  of  justice.  The  brilliant 
prospect  of  a  possible  surplus  of  70,0002.,  not- 
withstanding the  proposed  imposition  of  a 
Succession  Tax  and  the  large  extension  of  the 
area  of  the  Income  Tax,  &c.,  must  be  highly 
flattering  to  the  country,  and  a  striking  proof 
of  the  financisd  skill  of  her  Majesty's  present 
advisers  I  But  what  if  the  estimated  surpbu 
which,  contrary  to  all  expectations  dwindled 
from  495,000/.  in  April  to  150,0002.  in  July, 
should  continue  to  aecline  at  the  same  rate  ? 
Why  the  retrogradation  would  bring  it  to  nil 
before  the  end  of  the  Session ;  but  Mr.  Glad- 
atone  is  a  great  finance  minister." 

The  following  is  from  The  Sun  of  the 
22nd  July  :— 

*'  It  will  be  seen  from  our  Parliamentary  Re- 
port that  the  gratifying  announcement  of  the 
abolition  of  the  Duty  on  Adwertisements  waa 
made  during  the  debate  on  the  Attorneys'  and 
Solicitors'  (>rtificate  Duty  Bill— which  Tester- 
day  stood  among  the  orders  for  a  secona  read- 
ing. The  Financial  Minister  was  wise  in  his 
generation,  for  by  deferring  the  statement  of 
nia  intentions,  he  succeeded  in  throwing  out  the 
BiU  for  the  exemption  of  legal  practitioners  from 
any  annual  duty  for  this  session  at  least.  The 
rignt  hon.  gentlemaUi  who  at  this  period  of  the 
Session  could  prevent  either  measure  from  being 
carried,  plainly  intimated  that  he  could  not 
afford  to  give  up  the  two  sources  of  revenue — 
to  surrender  80,0002.  to  legal  pFBctitioners  in 
the  shape  of  a  total  repeal  of  die  annual  tax, 
and  80,0002.  to  the  general  public  in  the  shape 
of  Advertisement  Duties.  An  option  as  to 
which  would  be  taken  was  all  that  he  could 
offer.  Under  such  circumstances,  there  eonld 
be  no  doubt  as  to  which  side  the  scale  would  in- 
c]in&    The  repeal  of  the  Certificate  Duty  wmild 

a  benefit  a  class — a  numerous  and  injfuential, 
despite  the  calumnies  that  have  keen  from 
time  to  time  uttered,  we  will  add,  meritorious  and 
honourable  class.    The  abolition  of  the  tax  on 

Eiblicity  will  benefit  the  community  at  large, 
very  man  who  desires  to  make  known  his 
wants  of  any  description  will  participate  in  the 
aaving.  Not  a  single  bill  of  costs  would  be 
I^HUted  a  farthing  in  consequence  of  the  repeal 
of  the  Certificate  Duty.  The  attendance  would 
still  be  6s.  Sd.  to  13e.  4(2.,  or  12.,  aeoordmg  to 
the  time  occupied ;  but  ninety  advertiaera  out 
ol  a  hundred  will  receive  the  Ml  smount,  and 
in  some  instaneea  even  move  than  the  !».  6d. 
now  surrendered*  There  would  be  no  eompen- 
Mtion  worth  speakiiig  of  foir  the  almlitioa  of 
the  Certificate  Dutiea ;  the  fausinaas.  would  not 


be  stimulated  thereby,  nor  pohaps  woidd  it 
be  very  desirable  to  increase  litigation,  e?enif 
practicable.  All  that  would  flow  into  the 
Treasury  would  be  the  Income  Tax,  oa 
80,0002.,  and  possibly  a  very  trifling  addi- 
tion to  the  consumption  of  taxable  aitides. 
We  say  a  very  trifling  addition,  because  ittor- 
neys  would  be  sddom  debarred  from  any  ol 
the  luxuriea  or  comforts  of  life  in  consequenee 
of  the  payment  of  82.  or  62.,  as  the  caie 
may  be.  Whereas  there  would  be  an  ample 
equivalent  for  the  Advertisement  Duties,  not 
merely  in  increased  consumption  of  doty- 
paying  articles,  and  in  tradesmen's  income 
tax,  but  more  directly  in  the  increased  letonu 
from  the  paper  duties  and  the  newspaper  and 
supplement  stamp  duties.  There  covld  not 
then  have  been  a  moment's  hesitation  as  to 
which  of  these  taxes  was  the  greatest  evil,  and 
which  would  be  selected  for  repeal." 


DIVISION  LISTS  ON  ATTORNEYS' 
CERTIFICATE  DUTY  BILL,  1863. 

In  the  Legal  Observer  of  the  19th  of  Manh 
last,  we  gave  a  list  of  the  Diviuon  on  tite 
Motion  for  leave  to  bring  in  the  BiU  to  repeal 
the  Attorneys'  and  Solicitors'  Annual  Certifi- 
cate Duty. 
The  votes  for  the  Bill  w«««  .  .  319 
Against  it W 

Majority  for  the  Bill       ;        •       .     52 
In  the  last  Number  for  23rd  July,  the  Divi- 
sion on  the  Second  Reading  was  staled,  the 
votes  for  it  bdng  102,  and  against  it,  185. 

We  now  add  the  names  of  16  members  who 
paired  on  the  last  occasion  p^l60  who  bid 
previously  voted  or  paired  for  the  Bill  ;HH 
who  had  previously  voted  or  paired  against  it| 
and  80  who  have  never  voted ;  and  to  wludi 
we  haye  added  a  summary  of  the  whole  of  tbe 
votes. 


MEMBERS  WHO   PAIRED 

On  the  2nd  reading  of  the  Bill,  July  20, 1853. 
No.  16. 


For 
J.  D.  Fitzgerald 
W,  L.  Freestun 
H.  A.  Herbert 
Sir  W.JolUffe,  Bart. 
Sir  F.  Kelly 
R.  Knightley 
A.  H.  Layani 
SirC.D.Norrey8,Bt. 

The  member  marked 
ybr  the  Bill. 


Agmnst. 
Grenfell,  C.  W. 
R.  D.  Mangles 
W.M.E.Mileer 
Hon.  E.  MoBtyn 
Lord  A.  H.Paget, 
RtHon.H.Tafnd 
S.  Whitbread 
•Right  Hon.  J.  A.&. 

Wortley. 
thus  *  has  tJttof^ 
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MBlfBERS  ABSSNT  ON  THE   8BCOND 
RE^DINO^ 

Wko  previously  voted  or  paired  for  tke  Bill  in 
tk^  present  or  last  ParHament. 


No.  160. 


Aglionby^  H.  A. 

Alcock,  T. 

An86n,  Viscount 

AiehdaU,  M.  £. 

Arkwright,  G. 

Bagge,W. 

Baldock,  £.  H. 

BaU,J<^ii 

Bankea,  Rt.  Hon.  G. 

Bateflon,  T. 

BcUcw,  T. 

Bennet,  P.,  jim. 

Bentiad^,  6.  W.  P. 

Berkeley,  Hon.  C.  F. 

Bkke^M.J. 

Booker,  T.  W. 

Biisco,  M. 
fBrocklehunt,  J.,  ion. 

Back,  L.  W. 

Bolkdey,  Sir  R.  Bart. 

BuDer,  Sir  J.  Y.,  Bt. 

BarrcU,SirC.M.,Bt. 

Bim»I. 

CabbeU.  6.  B. 

Goims,  H.  M'C. 

Caylcy,  E.  S. 

CbaU»,T. 

Chaplin,  W.  J. 

Christopher,  Rt  Hn. 
R.A. 

CUnton^LordC.P. 

GliFe,  R. 

Cobbett,J.  M. 

Cogan,  W.  H.  F. 

Coles,  H.  B. 

Collier,  R.  P. 

Compton,  H.  C. 

Cotton,  HoB.W.  M.S. 

Davies,  D.  A.  S. 

Deedes,  W. 
f  Disraeli,  Rt.  Hon.  B. 

Duff,  G.  S. 

Duflf.J. 

Daffy,  C.  G. 

Dancombe,  Hon.  A. 
i* Doncombe  Hon.  O. 

Puncombe,  T.  S. 

Donlop,  A.  M. 

Da  Pre,  C.  G. 

Evans,  Sir  De  Lacy 

Evelyn,  W.  J, 

Pagan,  W.T. 

Famham,  E  B. 

Farrer,  James 

Fellowes,  £• 

Floyer,  J. 

Fodett,  B.  S. 

Forbes,  W. 

Fonter,  Sir  G.,  Bart. 

Fox,  W.  J. 
ff^ncb,  F, 

Freshfidd,  J.  W. 


6a]lwey,SirW.P.,Bt 

Gaskell,  J.  M. 

Gilpbi,  R.  T. 

Gooch,  Sir  £.,  Bart. 

Goold,  W. 

Grace,  O.  J.  D. 

Gianby,  Marquis  of 

GreenaU,  G. 

Greene,  John 

Greene,  Thomas 

Grosvenor,  Earl 

Gwyn,  H. 

Hall,  John 

Halsey,  T.  P. 

Hamilton,  J.  H. 

Hanbury,Hn.C.S.B. 

Hardinge,  Hon.  C.  S. 

Heneage,  G.  F. 

Henley,  Right  Hon. 
J.W. 

Heywood,  J. 

Higgins,  G.  G.  O, 

Hildyard,  R.  C. 
tHill,  Lord  A.  E. 

Hogg,SirJ.W.,Bt. 

Horsman,  £. 

Hudson,  G. 

Hughes,  W.  B. 

Jackson,  W. 

King,  Hon.  P.  J.  L. 

Kingscote,  R.  N.  F. 

Knox,  B.  W. 

Knox,  Hon.  W.  S. 

Laslett,W. 

Lawless,  Hon.  C.  J. 

Lennox,  Lord  H., 
G.  C.  G. 

Lewisham,  Vis. 

Lindsay,  Hon.  J. 

Long,  W. 

Lopes,  Sir  R.  Bart. 

Lowther,  Hon.  H.  C. 

Lucas,  F. 

Malins,  R. 
fManners,  Right  Hon. 
Lord  John 

March,  Earl  of 

Massey,  W.  N. 

MaunseU,  T.  P. 

MaxweU,  Hon.J.P. 
tMeagher,  T. 

Montgomery,  H.  L. 

Moore,  G.  H. 

Mundy,  W. 

Muntz,  G.  F. 

Naas,  Rt.  Hon.  Lord 
Neeld,  Joseph 
North,  J.  S. 
O'Brien,  P. 
OTBrien,  SlrT.,Bt 
Packe,C.W. 


Pakington,  Rt.  Hon. 

Sir  J.,  Bart. 
PeIlatt,A. 

Pennant,Hn.E.G.D. 
Phinn,T. 
Prime,  R. 
Ricardo,  O. 
Robertson,  P.  F. 
Rushout,  G. 
Sandars,  G. 
Scott,  Hon.  F. 
ScuUy,  F. 
Scully,  V. 
Seaham,  Viscount 
Seymer  H.  K« 
Shafto»  R.  D. 
Shee,  W. 
Smith,  W.  M. 
Stanhope,  J.  B. 
Stanley,  Hon.  W.  0. 
Stephenson,  R. 


Strickland,  Sir  G.Bt. 
Stuart,  Lord  D.  C. 
Stui%  H.  G. 
Sullivan,  M. 
Thesiger,  Sir  F. 
Thompson,  William 
fTownshend,  J. 
Trollope,  Right  Hon. 

Sir  J.,  Bart. 
Tynte,  C.  J.  K. 
VansitUrt,  G.  H. 
Vemer,  Sir  W.,  Bart 
Villier8,Hon.F.J.R. 
Waddington,  D. 
West,  F.  R. 
Williams,  T.  P. 
Willoughby,SirH.P. 
Worcester,  Marq.  of 
Wynn,  H.  W.  W. 
Wynne,  W.  W.  E. 
Yorke,  Hon.  E.  T. 


Sir 


The  Names  marked  thus  f  nave  also  paired 
or  voted  against  the  Bill. 

meAibbrs  absent  on  the  sbgond 

BBADINO. 

Who  pravionsly  voted  or  paired  against  the 

Bill  in  the  present  or  last  Parliament* 

No.  94. 

Forester,  Rt.  Hon.  G. 

C.W. 
Gladstone,  J.  N. 
Glyn,  G.  C. 
Greaves,  E. 
Gregson,  S. 
Grey,  Rt.  Hon.  Sir  G., 

Bart. 
Hanmer,  Sir  J.,  Bart 
Harcourt,  F.  V. 
Harcourt,  G.  G.  V. 
Heathcote,  G.  H. 
Hume,  W.  W.  F. 
Hutt,  W. 
Inghs,  Sir  R.  H. 
Irton,  S. 
Johnstone,  Sir  J.  V.  B«, 

Bart. 
Labouchere,  Rt.  Hn.H. 
Langston,  J.  H. 
Lemon,  Sh:  C,  Bart. 
Lewis,   Rt.  Hon.  9k 

T.  F.,  Bart. 
Lovaine,  Lord 
Lowther,  Heniy 
Macaiday.Rt.  Hn.T.B. 
Mackie,  J. 

M*Taggart,SirJ.,Bart* 
Marshall,  W. 
Madieson,  Alex. 
Matheson,  Sir  J.,Bait^ 
Milnes,  R.  M. 
MicheU,  T.  A. 
Moncrieff,  Rt.  Hon.  J. 
MoolgMiery,  Sir  G., 

Bart*  V 

Nod,  Hon.  G.J. 
Ossulston,  Lord 


Adair,  H.  £. 
Anson,  Hon.  G. 
Bagsfaaw,John 
BaiUie,  H.J. 
Baring,  Rt.  Hob. 

F.  T.,  Bart. 
tBaring,  H.  B. 
Biddulph,  R.  M. 
Blair,  J.  H. 
Brand,  Hon.  H. 
Brothertott,  J. 
Brown,  W. 
Bruce,  C.  L.  C. 
Burke,  ShrT.  J.,  Bart. 
Byng,  Hott.G.H.  C. 
CauUeild,  J.  M. 
Cavendish,  Hon.  C.  C. 
Chectham,  John 
Christy^S. 
day.  Sir  W.,  Bart, 
ainton,  LordR.R.P. 
Olive,  Hon.  R.  U. 
tCocks,  T.  8.,  jon. 
ColvUe,  C.  R. 
Coote,SurC.H.,B8rt. 
Corbal^,  M.  E. 
Gorry,  Rt.  Hon.H.T.L. 
Crowdcr,  R.  B. 
Currie,  R. 

Dalrymple,  Visooont 
Drax,  J.  S.  W.  S.  £. 
Egerton,  Sir  P..  Bert. 
Blfiot,  Hon  J.  E. 
Emlyn,  Viscount 
Easlon,  E«rl  of 
Ferguson,  Sir  R.  A., 

Bart. 
Fits  Gerald,  W.R.S.V. 
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Fa^^  Lord  G.  A.  F. 
Palmer,  Roundell 
Phillimore,  J.  G. 
Finney,  "W. 
PortaC  M. 

Portman,Hn.W.H.B. 
PowIett,LordW.J.F. 
Kicardo,  J.  L. 
Bice,  £.  R. 
Rich,  H. 
Rumbold,  C.  £. 
Scrope,  G.  P. 
Smith;  J.  A. 


Smith,  M.  T. 
SmoUeCt,  A. 
tSotheron,  T.  H.  S. 
Thicknesse,  R.  A. 
Vane,  Lord  H.  G. 
Vernon,  G.  E.  H. 
Vivian,  J.  H. 
WeUesley,  Lord  C. 
Whatman,  J. 
WiUcox.B.M'G. 
"WinniDgton,SirT.E., 

Bart. 
Wodehouae,  E. 

The  names  marked  thus  t  have  also  paired 
mc  voted  in  favour  of  the  Bill* 


JKSMBERS    WHO    HAVE    NBVKR  VOTED 
THE  BILL, 


ON 


No.  80. 


Arbuthnott,  Hon.  H. 

AspinaU,  J.  T.  W. 

Atherton,  W. 

Baring,  Hon.  F. 

Baring,  T. 

Bentinck,  Loi^   H. 
W.S. 

Bcrkelev,SirG.H.F. 

Bernara,  Viscount 

Bland,  L.  H. 
*Bradv,  J. 

Brooke,  Lord 

Bunbury,W.B.M'C. 

Burghley,  Lord 
•Butt,  G.  M. 

ObamlMsrs,  M. 

Chandos,  Marquis  of 

Chelsea,  Viscount 

*Da8bwood,SirG.H., 
Bart. 

Devereur,  J.  T. 

Dod,J.W. 

Ellice,  E.,jun. 

Filmer,  Sir  E.,  Bart 

Fitz-William,  Hon.  C. 
W.W. 

Forster,  John 
•FVanklyn,  G.  W. 

Greorge,  J. 

Guernsey,  Lord 

Hale,  R.  B. 

Halford,  Sir  H.,  Bart. 

Hayes,  Su'EL  S*,  Bart. 

Heard,  J.  J. 

Heathcoat,  John 

Heneage,  G.  H.  W. 

Henchy,  D.  O'C. 

'Herries,Rt.Hn.J.C. 

Johnstone,  James 

Jones,  D. 

Keating,  H.  S. 

Kerrison,  E.  C. 


Lefevre,Rt.Hn.C.S. 
LiddeIl,Hon.  H.T. 
Lovedon,  P. 
Macartney,  G. 
M'Cann,  J. 
•M'Mahon,  P. 
Magan,  W.  H. 
Majoribanks,  D.  C. 
Mandeville,  Viscount 
Manners,  Lord  G.  J, 
Masterman,  J. 
Meux,  Sir  H.,  Bart. 
Milton,  Viscount 
Moore,  R.  S. 
Morgan,  C.  O.  S. 
Neeld,  John 
Neivport,  Right  Hon. 

Viscount 
Pakenham,  E.  W. 
Peel,  Sir  R.,  Bart. 
PowcU,  W.  E. 
Power,  N.  M. 
Price,  Sir  R.,  Bart. 
Roebuck,  J.  A. 
Rothschild,  Bn.LN. 
Seymour,  W.  D. 
Smijth,Sh'W.B.,Bt. 
Smyth,  R.  J. 
Stafford,  Marquis  of 
Stirling,  W. 
Swift,  R. 
Talbot,  G.  R.  M. 
Tollemache,  J. 
Tomline,  G. 
Traill,  G. 

Tyrell,  Sff  J,  T.,Bt. 
Vivian,  J.  E. 
Vivian,  H.  H. 
Walsh,  Sir  J.  B.,  Bt. 
Warner,  E- 
Wigram,  L.  T. 
Wynn,Sb:W,W.,Bt. 


*  These  members  have  signified  their  inten« 
tioa  of  voting  for  the  Bill. 


8SAT8  VACANT. 

Barnstaple 
Cambriage 
Canterbury      • 
Hull       .        • 
Maldon  • 
North  Derbyshire 
Tynemouth 
West  Cornwall 
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SUMMARY. 

Members  who  voted  for  2nd  reading  lOS 

Against  it 185 

Tellers 2      3 

Pairs 8      8 

Members  absent  who  previously  vo« 

ted  or  paired  infmomr  of  the  BilL  160 
i^^atns^it 94 

278  m 

Add  to  the  minority  the  members 
who  previouslv  voted  for  the  Bill, 
but  now  votea  against  it,  on  ao- 
eount  of  the  Advertisement  Duty     61 

Deduct  from  the  majority  the  same 
votes ^1 


Mttjwiiy  107 


333 


2SS 
333 


Total  number  of  votes     •        •       .       t  561 
Membeni  who  have  not  voted  on  any  di« 

vision 60 

Seats  vacant .13 

6M 


NEW  STATUTES  EFFECTING  ALTB- 
RATIONS  IN  THE  LAW. 

HACKNKT  CARRTAOES. 

16  &  17  ViCT.  c.  33.' 

PBB80N8  desirous  of  obtaining  a  hceneeto 
keep  a  hackn^  eanriage,  &c.,  to  maks  apnticir 
tion  to  Commissioners  of  Police,  who,  it  ^ 
riage  is  found  fit,  shall  grant  a  certificate.  No 
licence  to  be  granted  by  Board  of  law 
Revenue  without  such  certificate ;  s.  1. 

Commissioners  of  Pcdice  may  cause  car- 
riages, &C.,  to  be  inspected,  and  if  not  in  ft 
condition  may  suspoid  Uoences,  and  naa 
Stamp  Ofiiee  plate.  Notice  to  be  given  to  ui* 
land  Revenue;  s.  2. 

Penalty  of  Si.  per  day  for  using  carriage  not 
in  fit  condition ;  s.  3. 

The  proprietor  or  driver  of  any  ^""^Jj*jJ 
carriage  within  the  limiU  of  this  Act  shaU  ba 
entitled  to  demand  and  take  for  the  hire  » 
audi  carnage  the  fares  act  forth  in  the  Seo^ 


^  The  important  sections  for  the  informatioB 
oftheM^ersof  hackiwy  carriages  (ofwtoa* 
large  pvoportion  are  lawyers),  are  stetsdeefv«* 
fim. 


New  Stattaei  ^eeiimg  AUerMm  m  th§  Law, 


»^ 


dole  (A.)  to  this  Act  annexed:  Prorided  aU 
ways,  that  when  the  proprietor  or  driver  of 
any  hackney  carriage  to  he  paid  a  fare  calcu- 
lated according  to  the  distance  ahall  he  re- 
<pind  by  the  hirer  thereof  to  atop  each  car^ 
nage  for  15  minutes,  or  for  any  longer  time,  it 
aluul  be  lawful  for  the  proprietor  or  driver  to 
demand  and  receive  from  the  hirer  so  require 
ing  him  to  stop  a  farther  sum  (above  the  fare 
to  which  he  shall  be  entitled,  calculated  ac- 
cording to  the  distance)  of  6d.  for  every  15 
minutes  completed  that  he  shall  have  beoi  so 
stopped;  and  no  proprietor  or  driver  shaU 
demand  or  receive  over  and  above  the  add 
fue  any  sum,  for  or  by  way  of  back  fare,  for 
the  return  of  such  carriage  from  the  place  at 
which  such  carriage  shall  be  discharged ;  s.  4. 

Table  of  fiures  to  be  put  up  distinctly  inside 
and  outside  of  hackney  carriages.  Driver  to 
produce  book  of  fares  when  required ;  s,  6. 

In  case  of  disputes  as  to  the  fare  to  be  cal- 
culated according  to  the  ^stance,  any  table  or 
book  signed  by  the  said  Conunissioners  of 
Pohce  shall,  on  proof  of  such  signature,  be 
deemed  and  taken  to  be  conclusive  evidence 
of  all  the  distances  therein  stated  to  have  been 
measured  by  the  authority  of  the  said  Com* 
miasioners  of  Police;  ana  it  shall  be  lawful 
for  the  said  Commissioners  to  cause  to  be 
placed  or  erected  at  the  several  standings  for 
nackney  carriages  or  elsewhere  within  the  Me- 
tropolitan District,  as  they  may  deem  conve- 
nient, tables  of  distances  and  fares,  and  such 
other  infonnation  as  may  be  useful  to  persona 
Idring  such  carriage ;  s.  6. 

The  driver  of  every  hackney  carriage  which 
aihaU  ply  for  hire  at  any  place  within  the  limits 
of  this  Act  shall  (unless  such  driver  have  a 
reasonable  excuse,  to  be  allowed  by  the  justice 
before  whom  the  matter  ahall  be  brought  in 
queation),  drive  such  hackney  canriage  to  any 
place  to  which  he  shall  be  required  by  the 
nirer  thereof  to  drive  the  same,  not  exceeding 
six  milea  from  the  place  where  the  same  shall 
have  been  hired,  or  for  anv  time  not  exceeding 
one  hour  from  the  time  when  hired  :  Provided 
always,  that  when  any  hackney  carriage  shall 
bave  been  hired  by  time,  the  driver  thereof 
nay  be  required  to  drive  at  any  rate  not  ex- 
ceeoing  four  miles  within  one  hour,  and  if  the 
driver  of  such  carriage  shaU  be  required  to 
drive  more  than  four  miles  within  one  hour, 
then  in  every  such  case  the  driver  thereof  shall 
be  entitled  to  demand,  in  addition  to  the  hn 
jc^pilated  by  time  in  Schedule  (A.)  to  this  Act 
annexed,  for  every  mile  or  any  part  thereof 
exceeding  four  miles,  the  fare  reguhited  by 
distance  as  set  forth  in  the  same  Schedule; 
9.7. 

Evety  driver  of  a  hackney  carriage  within 
die  brnita  of  this  Act  shall,  on  each  occasion 
when  aneh  carriage  shall  be  hired,  deliver  to 
the  hirer  thereof  a  card,  on  which  shall  be 
printed,  in  legible  letters  and  figures,  the 
woida  '*  Hackney  Carriage/'  and  the  nnmber  of 
the  Stanq>  Office  plate  fixed  on  such  hackney 
carriage,  or  such  other  words  or  figures  as  thie 
said  CSmumanoners  of  Police  may  direct ;  s.  8. 


Number  of  persons  to  be  carried  to  be 
painted  or  marked  on  hackney  carriage ;  a.  9. 

The  driver  of  every  backup  carriage  within 
the  limits  of  this  Act  shall  carry  in  or  upon 
such  carriage  a  reasonable  quantitjr  of  luggage 
for  every  person  hiring  such  carnage  without 
anv  additional  charge,  except  as  provided  in 
Schedule  (A.)  to  this  Act  annexed ;  s.  10. 

Prooerty  left  in  hackney  carriages  to  be  de- 
positea  at  the  police  office.  Penalty  on  driver 
tor  default.  Propertr  not  claimed  to  be  diap 
posed  of.  Penalty  ot  10/.  or  imprisonment  on 
refusing  or  neglecting  to  give  up  property  left 
in  stage  carriages ;  e.  11. 

Commissioners  of  Police  to  appoint  persona 
to  enforce  good  order  at  hackney  carriage 
stands.  Bee.;  s.  12. 

Power  to  Commissioners,  with  consent  of 
Treasurv,  to  pay  wages  to  such  persons,  and 
also  to  airect  water  rates  to  be  paid ;  s.  13. 

Lamps  to  be  placed  inaide  metropolitaa 
stage  carriages ;  s.  14. 

Printed  bills,  &c.,  not  to  be  put  on  metn^ 
politan  stage  or  hackney  carriagea,  so  aa  to 
obstruct  li^ht,  &c. ;  s.  16. 

Advertismg  vehicles,  Ue.,  prohibited ;  s«  16. 

The  driver  or  conductor  of  any  metiopoln 
tan  stage  carriage,  or  the  driver  of  any  hacLoey 
carriage,  who  shall  respectively  commit  any  « 
the  following  ofiTenoes  within  the  limits  of  this 
Act,  shall  be  liable  to  a  penalty  not  exceeding 
40s,  for  each  offence,  or  m  default  of  payment 
to  imprisonment  for  any  time  not  exceeding 
one  calendar  month : 

1.  Every  driver  of  a  hackney  carriage  wh» 
shall  demand  or  take  more  than  the  proper 
fare  as  set  forth  in  Schedule  (A.)  to  tms  A^ 
annexed,  or  who  shall  refuse  to  admit  and 
cany  in  his  carriage  the  number  of  persona 
painted  or  marked  on  such  carriage  or  spe^ 
cified  in  the  certificate  granted  by  the  said 
Commiasioners  of  Police  in  respect  of  snch 
carriage,  or  who  shall  refuse  to  carry  by  hie 
carriage  a  reasonable  quantity  of  \umg9  for 
any  person  hiring  or  mtendmg  to  nue  such 
carriage: 

2.  Every  driver  of  a  hackney  carriage  wlu> 
shall  refuse  to  drive  such  carriage  to  any- 
place within  the  limits  of  this  Act,  not  e&> 
ceeding  six  milea,  to  which  he  shall  be  re^ 
quired  to  drive  any  person  hiring  or  intend 
ing  to  hire  such  carriage,  or  who  shall  refuse 
to  drive  any  such  carriage  for  any  time  not 
ceedinf|[  one  hour,  if  so  reouired  by  any  per- 
son hinne  or  intending  to  nire  such  carriage^ 
or  who  shall  not  drive  the  aame  at  a  reason- 
able and  proper  speed,  not  leas  Uian  ax 
miles  an  hour,  except  in  case  of  unavoidable 
delay,  or  when  rsqmred  by  the  hirer  thereof 
to  drive  at  any  alower  pace : 

3.  Every  driver  of  a  hackney  carriage  who 
shall  ply  for  hire  witii  any  carriage  or  horse 
which  shall  be  at  the  time  unfit  for  public 
use,  or  who  ahall  refuse,  or  neglect  to  de- 
liver to  the  hirer  of  his  carriage  a  ticket  with 
the  number  of  the  Stamp  Office  plate  on 
such  carriage  printed  thereon ;  s.  1^. 

It  shall  be  laimd  for  any  one  of  the  police 

o  & 
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magtstnites  A  ftdy  of  the  Mefcropolhait  FWce 
Cortrtk  to  hear  and  detenmiie  all  otf^nees 
a^sst  the  {iroTiaioni  of  this  Act,  sad  ako  all 
dt^>ate6  or  caaeec  of  compbdnt  that  may 
aiiie  out  of  the  aatae ;  or  if  the  oflFenoe,  die* 
pate,  or  cause  of  oooidaiiit  ahall  be  committed 
or  occur  in  smy  place  not  oonipfiaed  wiliiia  the 
limite  of  a  Police  Court  Dirtrict,  the  aame  may 
be  heard  aad  detenained  by  taro  justieet  of  the 
peace  for  the  county ;  or  if  the  offence,  dispute, 
or  cause  of  complaint  shall  be  committed  or 
occur  within  the  city  of  LouioD,  the  aame 
aiudl  be  heard  and  datermnied  by  one  justioe 
of  the  peace  for  the  said  city,  or  by  a  OMliopo- 
litan  police  maaiBtnte  sitting  at  the  Police 
Court  in  Bow  Street ;  and  in  case  of  any 
dispute  between  the  hirer  aad  driver  of  any 
hacknnr  carriage,  the  hinr  may  require  the 
•dnvar  forthwith  to  drive  to  the  netreat  Metro- 
politan Police  Court  or  Juataoa  Room,  where 
•Cjoaaplaint  may  be  made  to  the  magistrate  then 
sitting,  who  shall  hear  and  determine  the 
«uie,  witbont  requiring  any  aumaooua  to  be 
(issved  for.  that  purpoae ;  and  if  such  dispute 
should  arise  at  a  time  adien  the  Police  Court 
or  Justice  Room  shall  not  be  open,  the  hirer 
WMj  require  the  driver  to  drive  to  the  nearest 
Potiee  Station  or  Joatioa  Roonoi,  where  the 
complaint  shall  be  entered,  aad  notice  given  to 
both  parties  that  1^  matter  in  dispute  shall  be 
beard  by  the  magistrate  at  hia  neact  sitting; 
a.  18. 

For  every  o£Eeiioe  againat  the  provisions  of 
this  Act  for  which  no  special  penalty  is  herein- 
before  appointed,  the  offender  shall  be  liabte 
to  a  penalty  not  exceeding  40f .,  or  in  de&ult 
^  payment  be  imprisimod  for  amr  time  not  ex- 
cseding  one  month  in  any  gacH  or  boose  of 
conrection  within  the  jurisdiction  of  themagis- 
trale  before  whom  the  conviction  shall  take 
^ilace ;  s.  19. 

CommeacsraeBt  of  Aet^lOth  July,  1853. 

SCHSDObX  A« 

Bates  and  Fares  to  be  paid  for  any  Hackney 

Carriage  hired  at  any  Place  within  the  Umits 

of  this  Act. 
.    With  four  or  two  wheels,  drawu  by  one 
horUf  for  any  distance  within  and  not  exceed- 
iiigonemile        .        •        •        •        .        6c^. 

ror  any  distance  exceedixig  one  mile,  after 
the  rate  of  o  J.  for  every  mile,  and  for  unj  part 
of  a  mile  over  and  above  any  number  of  miles 
completed. 

[  For  any  time  withia  and  not  exceeding  one 
hour 2s. 

And  for  everv  hackney  carriage  drawn  by 
two  horses,  one-tAirdsiboYO  the  rates  hereinbe- 
fore-mentioned. 

.  The  above  fares  to  be  paid  according  to  dis- 
tance or  time^  at  the  option  of  Use  hirer,  to  be 
expressed  at  the  commencement  oi  the  hiring ; 
if  not  otherwise  expressed,  the  fare  to  be  paid 
accordiju;  to  distance. 

Fh)vided«  that  no  driver  shall  be  compellable 
to  hire  jhis  carriage  for  a  iare  to  be  paid  ac- 
cording to  time  at  any  time  after  eight  o'doek 
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in  ihe  evening  and  before  six  o'dockinthB 
morning. 

When  more  than  two  persons  shall  becuriad 
inside  any  hadmey  carriage,  one  sum  of  6d  is 
to  be  paid  for  the  whole  hiring  in  addi^  to 
the  alKTve  fares. 

Two  children  under  10  years  of  age  to  be 
counted  as  one  adult  person. 

When  more  that  two  persons  shall  be  earned 
mside  any  hackney  carriage  with  more  loggage 
than  can  be  carried  inside  the  carriage,  afn> 
ther  sum  of  2d.  for  every  package  carried  oot- 
aide  the  said  carriage  is  to  be  psdd  by  the  hire 
in  addition  to  the  above  fares. 


LAW  OF  EVIDENCE. 

CONTRADICTION  OF  A  PABTT's    OWK  WIT- 
NB8«. 

W«  omitted  in  the  extracts  from  the  Co*- 
moA  Law  Commissioner's  Report,  the  follow- 
ing remarks  of  Lord  Desman  in  regard  to  the 
admission  of  evidence  in  contradidaoa  of  i 
party's  own  witness : — 

"  I^  instead  of  acting  on  estabfished  raH 
we  were  now  conferring  on  what  mles  it  vooia 
be  best  to  esUblish,  the  inconvenience  of  pi** 
chiding  the  proof  tendered  strikes  my  mind  ai 
in6nitely  greater  than  that  of  admitting  it  fat 
it  is  impossible  to  conceive  a  more  frigntnu 
iniquity  than  the  triumph  of  falsehood  and 
treachery  in  a  witness  who  pledges  himself  to 
depose  to  the  troth  when  brought  into  coait» 
and  in  the  meantime  is  persuaded  to  swear, 
when  he  appears,  to  a  completely  iacoonstent 
«tory.  - 

"  The  dangers,  on  the  other  hand,  tbooA 
doubtless  very  fit  subjects  of  precaution  m  the 
progress  of  Uie  trial,  exist  at  present,  m  an 
equal  degree  with  reference  to  modes  at^ 
ceeding  whkh  have  never  yet  been  questioned. 

w  The  most  obvious  and  striking  dzojox  » 
that  of  coUurion.  An  attorney,  it  is  said,  mOT 
induce  a  man  to  make  a  false  statement  ^ 
out  oath,  for  the  mere  purpose  of  <»°*'*T: 
ing  by  that  statement  the  truth,  '^^^  ^Jl? 
sworn  as  a  witness,  he  must  reveaL  ^^^ 
partiea  concerned  in  this  imagined  ^^'"*2 
must  be  utterly  lost  to  every  sense  of  ab*^!* 
well  as  honeaty.  But  there  is  another  mooB 
by  which  their  wicked  conspiracy  couKi  w 
justaa  easily  effected.  The  statemoit  0ig 
be  made,  and  then  the  witaess  mig^  ten<^ 
himaelf  to  the  opposite  party,  for  '^JJ^ 
might  be  first  set  up,  and  afterwards  P'*>*"l 
ed  by  his  former  statement.  This  ^^ 
effectual  stratagem  could  be  prevented  oy 
rule  of  law,  .^-«* 

"The  other  danger  la,  that  the  «t*tcm» 
which  is  admissible  only  to  contradict  m  ^ 
ness,  may  be  taken  as  substantive  proof  JO^ 
cause.  But  this  danger  equally  .^""^.^ 
the  contcadietion  of  an  adverse  «itaess; 


met  by^  the  Judge  pointix^  out  the  uw|J"^J 
to  the  jury,  and  warning  them  not  to  W 
kd.  ItisnotaoabstnsebntthatJix4i(^'^' 
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explain  it,  and  joriea  perceiYe  its  reasonable- 
ness; and  it  is  probable  tbat  tbey  most  com- 
monlv  discard  entirely  the  evidence  of  bim 
who  has  stated  falsehoods^  whether  sworn  or 
nnswom.* 

**  If  the  witness  professing  to  be  mine  has 
been  bribed  by  my  adversary  to  deceive  me, 
j-'ifs  having  tanght  me  to  expect  the  truth 
from  him.  he  is  induced  by  malice  or  cor- 
ruption to  turn  round  upon  me  with  a 
newly-invented  falsehood,  which  defeats  my 
just  light,  and  throws  discredit  on  all  my 
p^cr  witnesses,— must  I  be  prevented  from 
showing  the  jury  facts  like  these  ?  Suppose 
uat  in  some  dispute  happening  in  the  street  a 
bystander  declares  his  name  to  one  of  the  con- 
tending parties,  and  his  readiness  to  prove  his 
conduct  blameless  ;  that  he  attends  the  solici- 
tor, and  gives  in  his  deposition  to  the  same 
effect,  but,  when  sworn  in  open  Court,  takes 
part  with  the  adversary.  The  question  then 
IS,  whether  he  is  to  be  believed,  cc  the  other 
witnesses  called  by  the  same  par^.  Some  one 
in  Court  happens  to  know  him,  and  whispers 
to  the  attorney,  *  He  has  deceived  you  in  every 
my  ;  he  has  given  you  a  false  name ;  he  is  the 
adversary's  brother  and  partner:  moreover, 
he  has  been  for  years  notoriously  infamous  1' 
Or,  suppose  such  a  trial  for  misaemeanour  as 
some  inat  have  lately  revolted  the  public  miAdj 
tod  that  soine  stranger,  after  voluntarily  offer* 
ing  bis  testimony  to  a  calumniated  man,  should 
unexpectedly  side  with  his  false  accusec  If 
the  rule  against  discrediting  your  own  wit- 
ness must  be  stricdy  construed,  thess  de- 
ceptions cannot  be  exposed.  You  will  be  told 
^t  you  have  called  him;  you  mus^  take 
him  for  better  and  for  worse,  and  must  be 
bound  bv  aH  his  statements.  Or,  if  yon  are 
permittei^  by  reason  of  your  late  discovery  of 
these  facts,  to  prove  them  for  your  own  neces- 
sary protection,  this  must  be,  because  the  rula 
cannot  apply  to  a  case  where  such  facts  are 
brought  to  your  knowledge  after  you  have 
placed  him  io  the  witness-box.  The  rule;,  thei^ 
£ore,  is  limited  by  that  condition ;  and  you  shall 
be  at  liberty  to  discredit  your  witness  by  such 
evidence^  because  you  have  been  deceived  and 
sorpriaed.  Can  any  reason  then  be  assigned, 
why,  when  equally  deceived  by  his  denying  to- 
day what  he  asserted  yesterday,  you  should  be 
ezclttded  from  showing  the  contradiction  into 
which,  from  whatever  motive^  he  has  fallen} 
It  is  clear  that,  in  civil  cases,  the  exclusion 
might  produce  great  injustice,  and  in  criminal 
cases  improper  acquittals  and  frandolent  con- 
victions/' 


THE  LINEAGE  OF  SIR  THOMAS  MORE. 

Iif  fhe  35fh  Yolnme  of  the  ArchBologia  ap- 
pears a  very  interesting  article,  written  by  Ed- 
ward Foss,  Esq.,  F.S.A.,  in  which  he  has  given 
fbm  Ttsolt  of  his  lemsd  and  nnwesried  i«- 
■eanih  into  the  lineage  of  the  celebrated  Sir 
Xhomas  More*     Mr.  Foss  observes^  "that 


there  is  a  natural  and  univ^al  desire  io  know, 
from  wlut  Block  a  ^reat  man  has  descended  g 

and  who,"  he  asks,  ''is  there,  whether  he  bo 
lawyer,  philosopher,  historian,  or  antiquary, 
who  will  deny  that  tide  to  Sir  Thomas  More  2'^ 
The  fact,  also^  which  Mr.  Foss  seeks  to  esta- 
blish, is  important  in  another  point  of  view  :— 
"  It  will  prove  that  at  a  time  when  the  barriers 
between  the  different  grades  of  society  were  for 
more  difficult  to  be  passed  than  in  the  present, 
day,  soeh  a  combination  of  talent  with  integri^ 
and  moral  worth,  as  distinguished  the  progem« 
tors  of  Sir  Thomas,  could  overcome  aE  the 
prejudices  in  favour  of  high  descent,  whicb 
were  the  natural  resak  of  the  feudal  systsip.*' 

Hie  following  is  Mr.  Foss's  vahiable  contii- 
bution  towards  the  elucidation  of  this  part  of 
the  biography  of  Sir  Thomas  More  :— 

"  It  cannot  have  escaped  the  observation  of 
every  person  interested  in  the  life  of  Sif 
Thomas  More,  that  his  biographers,  though 
one  of  them  married  his  daughter,  and  another 
was  his  great-grandson,  are  almost  entirely 
silent  as  to  the  family  from  which  he  spmng. 
In  their  statements  upon  this  subject,  they 
ascend  no  higher  than  Sir  ThoAas's  father. 
Sir  John  More ;  he  being  no  less  a  person 
than  one  of  the  Superior  Judges;  holding 
that  dignity,  too,  for  a  space  of  at  least  12 
years,  and  not  dying  till  after  his  son  had 
been  elevated  to  ihe  highest  legad  position  in 
the  kingdom. 

''  That  Roper  is  silent  about  the  Chancellors 
pedigree  cannot  be  attributed  to  his  ignoranee» 
for  he  was  not  only  Sir  Thomas's  son-in-law, 
but  was  evidentiy  on  terms  of  familiar  inter- 
course with  him.  In  a  biography  conqiOsed 
so  closely  upon  the  time,  ana  which  must 
therefore,  be  considered  as  the  best  authority 
for  all  that  is  known  of  the  private  history  of 
the  family,  it  is  difficult  to  ascribe  the  silence 
of  the  writej:,  on  a  point  so  naturally  arising,  to 
anything  but  a  delicate  disinclination  to  ttf09A 
that  wldchhc  might  fear  would,  in  some  mmds, 
derogate  from  the  respect  with  which  the 
Chancellor  was  regarded.  It  is  scarcely  to  be 
conceived  that  he  did  not  know  to  what  familf 
Sir  Thomas  belonged,  or  that,  knowing  i^he 
would  not  have  recorded  his  knowledge,  had 
he  not  been  restrained  by  anxiety  to  avoid  the 
risk  of  wounding  the  feelings  of  survivors. 

"The  great-grandson  of  the  Chancellor,  now 
clearly  proved  Ijy  Mr.  Hunter's  investigations 
to  be  Cresacre  More,  in  his  biography  endea- 
vours,  with  a  natural  desire  to  magnify  his  an- 
cestors, to  show  that  they  were  of  gentle  de- 
scent, deriving  his  argument  from  the  epitaph 
written  by  Sir  Thomas,  which  he  misquotes, 
and  from  the  arms  alleged  to  be  borne  oy  Sir 
John,  which  he  misunderstands.  He  cites  Sir 
Thomas's  epitaph  as  commencing  with  these 
words :  'Thomas  More,  bom  of  no  no6lg famfl^, 
but  of  an  honest  stock;'  and  be  alterw«raa 
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largves  upon  the  word  'noMit'  w  if  it  oc- 
^lured  in  the  originaL  Bat  no  inch  word  is 
really  to  be  found  there.  The  peeeage  etands 
thus:  'Thomas  Monie,  urbe  Loodinenei,  fa- 
vilift  non  cekbri,  sed  hoBeaft&  nafcne;'  words 
simple  enough*  and  which  seem  pkinljr  to  in- 
dicate that  he  could  trace  his  pedigree  little 
beyond  his  father. 

**  With  regard  to  the  arms^  Gbreaacre  More 
aayiy  '  Judge  More  bore  arms  from  his  birth« 
having  his  coat  quartered ;'  meaning  that»  Id 
eonaeqnence  of  tne  marriage  of  one  of  his  an- 
cestors with  the  .heiress  of  a  family  entitled  to 
coat  armour,  he  quartered  the  arms  of  that 
family  with  his  own.  But  there  is  no  evidence 
that  this  was  the  case.  It  is  true  that  the  arms 
«f  Sir  Thomas  on  the  monument  at  Cbdsea 
are  quartered ;  but  this  quartering,  which  has 
never  been  identified,  may  have  belonged  to 
8ir  Thomas's  mother.  .  The  anm  of  Sir  John 
himself,  as  depicted  by  Dugdak  from  the 
window  of  the  refectory  in  Seijeant's  Inn, 
Fleet  Street,  contain  no  Quartering ;  and  I  am 
enabled  to  add,  from  the  kind  investigations  of 
York  Herald,  that  none  of  the  pedigrees  in  the 
Heralds'  College  begin  with  an  earlier  name 
than  that  of  Sir  John,  except  some  of  a  much 
later  date,  which  carry  up  tfafi  family,  bat  with- 
out Christian  name  or  place,  to  an  assumed 
grandfather.  These*  ana  the  pedigree  in  the 
Ashmole  Library  mentioned  by  Mr.  Hunter, 
are  evidently  derived  from  Sir  John's  will,  in 
which  he  speaks  of  his  grandmother  Johanna, 
daughter  of  John  Leycester. 

**  Looking,  then,  at  the  modeet  description 
friven  by  Sir  Thomas  More  himself,  at  the  total 
aileace  of  his  son-in-law  on  the  subject,  and  at 
the  absence  of  all  testimony  to  the  contrary,  it 
seems  impossible  to  come  to  any  other  oon- 
closion  than  that  the  family  was  an  obscure 
one.  This  opinion  has  been  confirmed  by  re- 
cent investigation;  but  the  origin  thus  dis- 
covered, so  far  from  detracting  in  any  degree 
from  the  merit  either  of  the  Chancellor  or  the 
Judge,  must  be  considered  as  speaking  budly, 
not  only  to  their  credit,  but  to  the  credit  of 
those  to  whom  they  owed  their  elevation: 
showing  that,  even  in  those  days,  virtue  and 
learning  met  their  due  reward,  and  contradict- 
ing the  general  impression  tliat  none  but  rich 
men's  sons  were  admitted  members  of  the  Inns 
pf  Court. 

''From  the  information  hitherto  furnished, 
all  that  can  be  collected  with  regard  to  the 
lineage  of  Sir  John  More,  the  Chancdior's 
father,  is  that  his  grandfather  married  Johanna, 
the  daughter  of  John  Leycester;  but  who  John 
Lejrcester  was,  or  who  Sir  John  More  was,  no 
wnter  has  yet  explained.  It  is  curious,  dso, 
that  in  what  is  tola  of  Sir  John  himseljf,  con- 
tradictory accounts  are  given  of  the  Inn  of 
Court  to  which  he  belonged,  of  the  Bench  on 
which  he  sat  as  a  Judge,  and  of  the  age  at 
which  he  died. 

"  As  to  the  Inn  of  Court  to  which  he  be- 
longed, Chauncy,  in  his  History  of  Hertford- 
shire (p,  531),  states  that  he  studied  the  law 
apdwas  reidtr.atUnflolA'sIaD;AeidDagdale, 


in  his  list  of  readers  at  the  Middle  Tempk, 
names  John  More  as  one  of  them,  describiog 
him  as  'afterwards  one  of  the  Jodgesof  the 
Common  Fleas.'  Though  tbece  m  »  hi 
authority  for,  both  statements  that  in  nek  of 
these  Inns  Uiere  was  a  John  More,  wlbolield 
the  office^  ci  reader  within  10  yean  of  each 
other,  a  careful  examination  of  the  dtUs  and 
facts  relating  to  both  will  raise  a  dosbt 
whether  the  Judge  can  be  identified  witb 
either. 

"Taking  them  in  the  order  of  date, it  ap- 
pears that  John  More,  af  Lincoln's  Iso,  was 
Autumn  reader  there  in  5  Henry  7,  l^^^ 
and  Lent  reader  in  the  tenth  year,  1495.'  If 
this  were  the  Judge,  his  call  to  the  degree  of 
seijeant  in  1503  would  be  fourteen  years,  aod 
his  elevation  to  the  Bench  in  1518  twenty-nioe 
years,  after  his  first-reading;  an  interval  so 
great  aa»  if  not  entirely  beyond  the  range  of 
possibility,  at  all  evento  to  render  the  nppo- 
sitbnthat  the  reader  and  the  Judge  iren;  the 
same  person  highly  improbable.  This  impt}- 
babilitv  is  not  diminished  by  the  further  his- 
tory disclosed  in  the  records  of  that  Society, 
in  the  examination  of  which  I  am  greatly  in- 
debted to  the  effective  assisUnce  of  its  exeel- 
lent  librarian,  Mr.  Spilsbury. 

"The  name  of  More  occurs  in  the  Black 
Book,  fo.  137  *,  M  early  as  4  Edward  4, 
1464-6,  when  a  John  More  was  laisedfroni 
the  office  of  buUer  to  that  of  seneachal  or 
steward,  an  officer  at  the  head  of  the  servants 
of  the  house,  empk>yed  to  collect  the  dnet  and 
to  keep  the  accounts,  in  connexion  with  the 
last  of^which  his  name  is  occasionsllr  intro- 
duced. This  John  More,  in  MiAaitaiaa 
Term,  1470,  49  Henry  6  (being  the  year  of 
that  monarch's  temporary  restota^)>  *** 
admitted  a  member  of  the  society,  in  reward, 
as  is  stated  in  the  entry,  for  his  hawn«  con- 
ducted himself  faithfully  in  the  office  of  wm 
and  in  that  of  steward,  which  it  goes  on  to 
declare  he  had  'for  a  k>ng  time'  filled;*  m 
that  it  mav  be  weU  conceived  that  at  the^ 
of  this  his  admission  he  was  at  least  nny 
years  of  age.  He  would  then  be  progresnTciy 
called  to  the  Bar  and  raised  to  the  Benzol 
the  Society,  and  in  due  time  be  appointed  < 
reader.  This  person,  there  is  no  doob^  w 
the  reader  in  1489*  at  which  time  he  woidd  oe 
abont  59  years  old;  but  he  could  «ca"*^? "U 
the  Judge  who  was  appointed  in  1518,  wbo^ 
he  would  have  been  no  less  than88  yeare  of  a^ 


"  >  Dugdale's  Orig.  250.  ^  .     . 

"•  His  admission  is  thus  entered  m  ^ 
Black  Book,  vol.  i.,  fo.  162 :  '  Joh'cs  Mow  la* 
missus  est  in  SocieUtum  Termino  MicMe»" 
A«  xlxo  Henr.  VP.  et  ei  perdonantur  va»- 
tiones  due  et  quod  sit  ad  repasts  et  dbw» 
unumclericumjpro  xiii*  per  ^P^^P'^jL^ 

tinnA   tarn   in  nffieio  mnceme.  ouam  IH  <^ 


boa- 


quod  tarn  in  officio  pinceme,  <}uam  in  o 
seneschaUi,  que  quidem  officia  m  ^^'V^f 
picio  diu  continuavit,  bene  et  fidelitersegwwj 
et  vadia  nulla  de  socieUte  recepU  ^^Jf^. 
quo  officium  seneschaUi  occupavit.  ^•^*">>» 
natur  in  camera  uaperlliome  {tipp^T^'^^ 
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^  Km  to  tbe  efadmt  of  the  Middle  Temple, 
the  Jolm  More  of  that  Society  wae  Atitnmn 
reader  there  in  21  Henry  7,  1505,  and  Lent 
rewler  in  3  Henry  8, 1512 ;»  dates  which  acem 
«adily  to  aceommodale  themaelres  to  the  year 
in  whkh  John  More  became  Jndge,  via.,  in 
1518,  and  which  no  doubt  led  Dugdale  so  to 
-deengnate  him.  But  there  are  two  pre^ant 
facta  which  exclude  the  klea  that  the  Judge 
oouM  have  been  th«  reader  of  the  Middle 
Temple.  The  Judge  was  called  to  the  degree 
<^the  ooif  in  19  Henry  7,  1603;  and  when 
that  degree  is  assumed,  it  is  wiell  known  that 
tlw  new  eeijeant  leaves  his  original  society  and 
joins  that  of  the  Judges  and  seijeants.  How 
then  eould  John  More,  so  made  a  seijeant  in 
'1503,  be  called  upon  to  read  in  the  Society  he 
had  kfi^  not  once  only  in  1505,  but  a  second 
time  in  1512,  after  he  had  entered  into  another 
body?  Again,  Dugdale  in  his  Origines,  p. 
113,  extracts  from  the  books  of  the  Middle 
Temple  the  account  of  the  feast  given  to  the 
tan  aeijeants  appointed  with  John  More,  and 
that  aecoimt  distinctly  names  three  only  who ' 
^ere  of  that  house,  among  whom  John  More ' 
is  not  mentioned ;  and  it  is  next  to  impossible 
that  he  would  have  been  omitted  from  so 
formal  an  entry  had  he  bean  a  member  of  the 
Middle  l^mple. 

**Fnita  a  fair  consideration,  therefore,  of 
the  fiMtt  connected  with  these  readers  of  Lin- 
coin's  Inn  and  the  Middle  Temple,  it  is  diffi- 
cult to  believe  that  either  of  them  was  the 
fiiliireJiidj^e.    Who,  then  was  he  ? 

"The  biographara  place  Sir  John  at  Lin- 
ooln'a  Im.  Roper,  the  first  of  them,  though 
be  deea  not  state  the  fact,  kavea  the  reader  to 
mfer  it,  by  recording  that,  if  the  father  and 
•on  met  together  at  readings  in  Linc<rfn's  Inn, 
the  latter^  though  Chancellor,  would  offer  in 
argument  the  pre-enunence  to  his  fbther. 
Cieaecre  More,  his  descendant,  distinctly  de- 
eoribee  him  of  Lincoln's  Inn. 

••  To  the  records  of  that  Society,  therefore, 
nfaence  must  aoain  be  mede  for  further  illus* 
tratioo.  There,  besides  tbe  former-mentioned 
John  More,  originally  the  butler,  and  then 
niaed  from  the  stewardship  to  be  first  a  mem- 
berand  then  a  reader  of  the  society,  another 
Jcitok  More  is  to  be  found,  with  the  addition  of 
'junior'  to  his  name,  who  in  22  Edward  4, 
148S  (12  years  after  the  first  John  More  had 
been  admitted  a  member)  is  mentioned  as 
*  pineema,'  or  butler.  It  la  scarcely  possible 
to  doubt  that  this  John  More,  junior,  was  the 
•on  of  the  first  John  More,  holding  as  he  did 
Uiesame  ofiice  of  butler,  which  the  latter  had 
Anrmerly  filled.  Fourteen  years  afterwards,  on 
February  12, 1496,  Thomas  More,  the  Chan- 
ceUor,  was  admitted  into  the  Society,  and  the 
entry  describes  him  as  the  son  of  John  More, 
wifliout  designating  who  John  More  was,— 
ifaereby  leading  to  the  inference  that  he  was 
'•ome  person  so  well  known  as  not  to  stand  in 
need  of  any  description.  That  he  was  a  mem- 
ber of  the  same  society  is  made  especially 
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appaient  by  the  entry  further  stating  that 
Thomas  *is  pardoned  four  Vacations  at  th$ 
inttana  of  John  More,  his  father.'  This 
father,  ^lersfore,  must  be  either  John  Mora 
the  former  stewn^y  or  John  More,  junior,  the 
butler;  for  no  other  John  More  appears  on 
the  books  at  that  time. 

"  On  the  presumption  that  the  first  John 
More  was  the  father  of  Sir  Thomas,  and  that 
he  was  the  father  also  of  John  More,  junior, 
he  would  thus  have  two  sons,  which  would  be 
in  contradiction  to  the  statement  of  all  the 
biographers,  who  unanimously  declare  that  Sir 
Thomas  was  an  only  son.  If  John  More, 
junior,  is  excluded  as  a  collateral  relation  and 
not  a  son,  then  the  birth  of  Sir  Thomas,  which 
is  invariably  fixed  about  the  year  1480,  must 
have  been  at  a  very  late  period  of  his  father*a 
life ;  the  fact  being,  on  the  contrary,  that  he 
was  the  son  of  the  first  of  three  wives  with 
whom  his  father  was  united.  Sir  Thomas, 
therefore,  being  when  admitted  in  1 496  only 
1 6  yeara  old,  could  not  under  any  reasonable 
calealation  have  been  the  son  of  John  More 
the  dder.  But  the  same  facts  present  no  such 
difiieultie«  with  reference  to  John  More,  junior. 
In  1482  he  was  butler  to  the  society,  but  there 
is  no  entry  of  his  appointment  to  the  office. 
Seeing,  however,  that  the  elder  John  More 
had  been  admitted  a  member  in  1470,  it  may 
be  presumed  that  the  younger  More  had  suc- 
ceeded him  in  the  butlership  as  soon  as  he  was 
old  enough  to  perform  its  duties,  and  the  cal- 
culation cannot  be  ftr  wrong  if  he  is  supposed 
to  have  been  between  28  and  30  in  1482.  If 
he  was  the  Chancellor's  father,  it  mav  be 
readily  conceived  that,  as  he  married  early  in 
life,  he  had  then  a  son  of  two  years  of  age,  who 
would  thus  be  ready  in  1496  to  be  admitted  a 
member  of  the  house.  It  only  remains,  there- 
fore, in  order  to  establish  this  parentage,  to 
account  for  John  More,  junior,  the  butler, 
being  placed  in  such  a  position  as  afterwards 
to  assume  the  coif  and  to  obtain  a  seat  on  the 
Judicial  Bench. 

"  John  More,  the  elder,  admitted  a  member 
in  1470,  must  have  been  called  to  the  Bar  long 
before  1482,  when  the  younger  is  mentioned  as 
buUer.  As  he  was  named  a  reader  seven  years 
afterwards,  it  is  dear  that  he  was  gaining  an 
ascendancy  in  the  Inn,  and  he  must  have 
become  a  bencher  previously  to  his  being  a 
reader.  It  would  oe  only  natural  that  he 
should  desure  for  Ins  son  the  same  advantage 
which  he  himself  had  received,  and  even  with- 
out the  operation  of  this  feeling  it  seems 
almost  a  necessary  step  to  his  being  admitted 
to  the  bench  of  the  society  that  his  son  should 
be  removed  from  a  menial  office.  For  the 
mode  of  doing  this  lus  own  case  would  form  a 
precedent;  and  that  no  entry  has  been  dis- 
covered of  John  More,  junior^s,  admission, 
may  be  accounted  for  by  the  carelessness  with 
which  the  books  were  then  kept,  and  the  want 
of  a  regular  list  of  admissions ;  that  of  Sir 
Thomas  himself  bemg  inserted  with  two  or 
three  othera  in  a  page  devoted  to  other  matters, 
and  tnrlttsu  in  a  SOumtt  tasM. '  Addhsg  to 
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these  probabilities  the  fact  that  every  reader 
had  a  special  privilege  of  admitting  any  person 
he  pleased  into  the  Society/  no  reasonable 
doubt  can  exist  that  John  More»  junior,  was 
admitted  either  before  or  at  the  time  when  his 
father  became  one  of  the  governors  or  a  reader 
of  the  house :  and  the  interval  between  1482 
and  1503,  when  John  More,  the  Judge,  was 
called  Serjeant,  is  amply  sufficient  for  the  seve- 
ral subsequent  gradations. 

''  The  uncertainty  in  which  we  are  left  with 
regard  to  the  date  of  his  elevation  to  the  Bench 
and  the  Court  in  which  he  sat  does  not  touch 
the  question  which  is  now  in  discussion,  but 
the  contradictoiy  accounts  of  the  age  at  which 
he  died  serve  in  tome  measutB  as  an  iUastra- 
tion  of  the  inquiry. 

''With  regard  to  the  former,  it  will  be 
lenough  to  mention  that  he  sat  successively  in 
both  Courts ;  that  in  the  first  instance  he  was 
appointed  a  Judge  of  the  Common  Pleas  be- 
tween November,  1517,  and  Februarv,  1518, 
and  that  the  date  of  his  removal  into  the  Court 
of  King's  Bench  was  probably  about  April* 
1520. 
^ "  With  reference  to  his  age  at  the  period  of 
his  decease,  which  occurred  about  November, 
1530,  his  son's  earliest  biographer,  William 
Boper,  says  nothing;  but  his  fpreat-grandson, 
Cresacre  More,  describes  him  just  before  his 
death  as  'near  90  years  old;'  a  calculation 
evidently  founded  on  the  supposition  that  he 
was  the  Lincoln's  Inn  reader  of  1489,  and  on 
the  presumption  that  he  would  then  We  been 
about  49  years  of  age.  This  extreme  old  age 
an  subsequent  writers  have  inconsiderately 
adopted,  without  reflecting  that  in  that  case  he 
would  have  been  78  when  he  was  raised  to  the 
Bench,  a  period  of  hfe  at  which  it  is  scarcely 
possible  to  suppose  that  any  one  would  be  se« 
lected'for  the  first  time  to  exercise  judicial 
functions. 

"  A  far  more  eatisfoctory,  because  contem- 
porary, authority  has  been  entirely  disregarded. 
This  ma^  be  found  in  the  inscriptions  on  the 
family  pictures  preserved  at  Burford  Priory  and 
at  Nostell  Priory,  both  of  which  are  referred  to 
in  Mr.  Hunter^s  very  valuable  preface  to  his 
edition  of  Cresacre  More's  life  of  the  Chan< 
cellor.  These  pictures  were  painted,  one  of 
them  certainly  by  Holbein,  in  1530,  after  Sir 
Thomas  became  Chancellor,  and  just  previ- 
ous to  Sir  John's  death,  lliey  represent  idl 
the  members  of  the  family  then  in  existence, 
and  the  ages  of  each  are  inscribed  on  their 
portraits.  Both  of  these  pictures  agree  aa  to 
the  then  age  of  Sir  John,  who  on  one  is  de< 
scribed  as  '  aged  *!Q!  and  on  the  other,  as  '  in 
the  77th  year  of  his  age.'  This  evidence,  which 
is  manifestly  the  most  trustworthy,  would  make 
the  birth  of'^Sir  John  take  place  about  the  year 
1453,  so  that  he  wotdd  have  been  29  when  he 
is  first  mentioned  as  butler,  about  50  on  his 
assumption  of  the  seijeant's  c<Hf,  and  his  db- 
vation  to  the  Bench  would  have  happened  «t 
the  more  probable  age  of  64  or  65 ;  a  cidcula^ 


tion  whkh  taDiea  in  every  material  re^eet  vidi 
the  hypothesis  I  have  bMn  advocating. 

"  After  a  caraf  ul  comparison  of  the  £i«ts  and 
dates  connected  irithbotk  John  Mores,  iiseoDi 
to  me  that  the  only  £ur  conchuion  that  en  be 
formed  is,  that  John  More,  first  the  bolH 
afterwards  the  steward,  and  finallv  the  rosdcr, 
of  Lincoln's  Inn,  was  the  CSiancdlor's  gnad- 
father;  and  that  John  More,  junior,  who  wis 
also  at  one  time  the  butler  diere,  was  the 
Chancellor's  father  and  afterwards  the  JodflSi 
Not  odv  does  this  descent  euit  precisilyttK 
'  non  oeiebri  sed  honest^  natoa '  in  Sir  Thp> 
mas's  epitaph,  but  it  explains  the  ailenoe  of  bis 
biograpiiers,  and  accounts  for  the  Judge  nd 
the  Chancellor  attending  the  reading 
society  with  which  thdr  family  had 
closely  connected." 


SELBCTIONS  FROM  COBRISPOKDENCE. 

MOaTGAGB  OF  ESVXRBIOMAJIT  INTBftBST.— 
SALS. 

A.  is  entitled  to  the  absolvte  revemon  of 
freehold,  copyhold,  and  leasehold  propertia^ 
subject  to  the  life  estate  of  B.  J.  agrees,  bft 
memorandum  in  writiiM^,  to  convey  his  right 
and  interest  therein  to  C.  for  securing  pajment 
of  a  debt,  and  diarges  the  reversion  with  the 
Miyment  thereof  with  interest  on  demsnd. 
What  ia  the  most  advisable  course  iot  the 
mortgagee  to  pursue  to  obtain  payment,  sad 
in  the  event  of  his  filing  a  claim,  wookl  the 
Court  order  a  sale  of  the  reversionary  inteiert 
to  pay  the  amount  aeenred  with  ioiterest  sad 
I  Cms. 


"^  Dugdale't  Grig.  248/ 


LICSWCS  TO  DIG. 

In  the  querv  stated  by  "  Qvis,"  in  yov 
Number  of  2na  instant,  tuere  was  a  msiuM 
error  of  the  press.  The  words  "  is  «*  "  being 
transposed  and  printed  "  it  ia." 

On  the  best  consideration  I  can  give  the 
subject,  it  appears  that  a  mere  "Ucenee"  ^ 
dig  for  ore  or  brick  earth  will  not  prevent  we 
owner  of  ^  soil  from  granting  a  oaiDir 
licence  to  another  person.  Presuming  this  to 
be  correct,  it  behoves  all  persons  eogamH  ^ 
such  matters  to  secore  an  ezduaive  right 

ONX,&e. 

CBBTIFICATB  DUTT. 

Just  as  I  anticipated,  the  Profession  bjv 
been  joggled  by  a  httle  manoeuvering  in  w 
House.  Consiaering  that  professions  profitt 
have  been  so  much  cut  up,  I  think  thatgroadd 
adone  was  sufficient  to  support  the  dsis  » 
a  repeal  of  the  iniquitous  tax.  I  ain  W^ 
sure  that  my  profits  are  not  mora  than  eoft' 
third  of  thar  amount  20  or  25  years  sg* 
Indeed,  I  know  an  instance  of  a  provi- 
sional man  within  20  miles  of  London  mwI 
unabk  to  pay  die  tat,  and  the 
w»  he  was  driven  ^nt  <Sf  the  T 
ita  gross  ujoatioe. 
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Asmming  that  the  different  oflioers  of*  her 
Majesty's  cDstoms  were  taxed  with  l^l,  a  year* 
and  tMt  their  fees  weie  aholiihed  or  Aeir 
offieea  diaeontiaiied^— it  wookl  joet  be  ms 
reaaonaMe  to  tax  them  with  18/.  after  each 
abolitioii  aa  it  is  to  tax  attorneys  after  their 
emolmnenta  are  taken  from  them.  To  men  of 
good  pnctiGe  it  is  not  a  matter  of  such  im- 
portance, bnt  it  is  vital  to  the  new  begimier 
and  the  man  struggling  to  keep  his  head  above 
water. 

It  baa  occured  to  me  that  probably  the  old 
mode  nvght  be  reaorted  to  with  advaatage^ — 
I  mean  the  pajrmeBt  of  aay  U.  6d.  oa  ewry 
writ  isaoed,  which  would  prodaea  a  brae  ve* 
venue  and  relieve  the  poor  pnctitioaer.  How- 
ever ahia  may  be«  I  hope  the  Profession  will 
not  rdax  in  their  endeavours  to  affect  a  repeal, 
which  must  take  place  aooner  or  later. 

A  SoLicnoB  OP  40  Ybaba, 


PI7BCHABB  OV    FRVBHOLD   BT  LBBBBBw— 
BBIX^— DBVMBB. 

If  a  lessee  is  entitled  under  a  covenant  in 
hJB  lease  to  become  the  purchaser  of  the  de- 
mised premises,  and  he  elects  to  purchase 
after  the  decease  of  the  lessor,  what  is  the 
effect  of  such  election  as  between  the  lessor's 
real  and  personal  representatives  ?  As  the  pro- 
pertv  win  thereby  be  converted  into  personalty, 
womd  the  lessor's  heir  or  defisee  lose  it  m 
the  benefit  of  the  persona  taking  tha  personal 
estate^  K. 


Hiem^  James  Gav,  and  Ererard  Mylne  Staf- 
ford, Attorneys,  Bcmcitors,  and  Conveyancers* 
June  96 

Hitchin,  Ward  Dyson,  and  Charies  Gleadait, 
Halifax,  Attorneys  and  Solicitors.    July  12. 

Sharp,  Edmund,  and  John  Indermaur,  3, 
Devonsmre  Terrace,  High  Street,  Marylebone, 
Attorneys  and  Solicitors.    July  22. 

Stedman,  Charles  Henry,  and  John  Swayne 
Place,  2,  Guildhall  Chambers,  Basin^all 
Street,  City,  Attorneys  and  Solicitors.  June 
21. 


FBBPETVAI«  COMMIBBIOMBBB. 

Appowied  mder  the  FUes  and  Recoveries  Aei, 
with  dates  when  gazetted. 

Ascroft,  Robert,  Preston,  in  and  £ar  the 
County  of  Lancaster.    June  21. 

Bowser,  Richard,  Bishops  Auckland,  ia  and 
for  the  CooDty  of  Durham.    July  5. 

Svanay  Wiliiasn  Coventry,  in  and  lor  the 
County  of  Wawick.    Jnly  1 2. 

Hadfield,  Samnd,  Manchester,  in  and  for  the 
County  of  Lancaster.    June  24. 


TBUBTBB'b  BBFU8AL  TO  ACT.-*  RBMBDV* 

A  amn  of  1,000/.  consols  is  standing  in  the 
namea  o£B,  and  C,  in  trust  to  pay  the  dtvi- 
denda  aa  they  beemne  due  to  a  clergyman 
during  his  incumbency.  One  of  the  trustees 
refuses  to  act  and  to  receive  the  dividends,  five 
of  which  are  now  due,  the  other,  from  his  ad- 
vanced age,  upwards  of  90,  being  unable  to 
talce  a  journey  of  nearly  50  miles  to  receive 
them.  What  is  the  best  and  least  expensive 
coorse  to  take  ?  and  would  the  Court,  under 
the  circumstances,  entertain  an  application  to 
appoint  two  new  trustees  ?  and  wul  the  Court 
aaodle  the  obstinate  trustee  with  eoats  ? 

L. 

PROFESSIONAL  UST8. 

BIBBO1.0T1O1VS    OF   PBOFBS8IONAL   PABT- 
NBB8HTP8. 

fWm  Jmm  21f/  to  My  t2ud,  1853,  both 
imclunve,  with  datu  when  gazetted^ 

BoRadaile,  WiUiani,  and  FkaderickDiiMdale, 
tt.  King's  Arms  Yard,  City,  Attoneja  and 
Sdisston.    JnlyS. 

Cox,  William,  and  MatdMW  William  Ta^r, 
4BBd  6  Fianars'  HaH,  Old  Broad  Street,  City, 
Attoneys  said  Sobdtora.    JaaaSi. 

I^iahaw,  Henry,  and  John  Forabaw,  Liver* 
pool  and  Southport,  Attom^B  and  JUintors. 
i«lj6. 


INCORPORATED  LAW  SOCIETY. 

RBDUOnON  OP  ADinSBION  FBB. 

Thb  liberal  reduction  of  the  Admission  Fee 
to  the  Incorporated  Law  Society  from  151.  to 
Si.,  which  took  place  on  the  21st  June  last^  hai 
been  zealously  responded  to  by  the  Profesaion. 
Already  Fifty  New  Members  have  joined  the 
Society.  At  this  rate,  before  the  next  Annnal 
Meeting,  several  hundred  Members  may  be 
added  to  the  Roll.  The  younger  Memben  of 
the  Professkm  will  be  paiticalarly  benefited  by 
thia  alteration.  It  may  be  expected  that  of  the 
300  who  are  cnnaally  admitted  and  take  oat 
their  certificates,  a  considerable  proportioB 
may  now  be  expected  to  join  the  Society,  and 
thus  add  to  their  respectability  and  participate 
in  all  the  advantages  of  the  Society. 


NOTES  OF  THE  WEEK. 

NBW   MBMBBSa  OV   PABLIAMBMT. 

Mehael  Wmiams,  Esq.,  for  the  West  Di- 
vision of  the  County  of  Cornwall,  in  the  room 
of  Edward  WiUiaaa  Wyaae  Pendarves^  Esq.^ 


mmam  Pbfe  TkonMtt,  Esq.,  for  the  North* 
em  Division  of  tlie  County  of  Derby,  in  the 
room  of  WiUiam  Evans,  Esq.,  who  baa  ae« 
eaptedtlioaficaof  Steward  or  Bailiff  of  har 
Majeatfa  CkSHmk  Hondnda. 


i^ft  Notts  of  the  Wedc^Svperior  Cowrit :  Court  of  Appeol.-^Lordt  Jtutiea. 

Lancaster,  St,  Clement  Danes,  and  St  Mary- 
le-Straad,  and  Qerk  to  the  CommUsionen 
of  Proper^  and  Iwrnne  Taaeafor  tbe  lane 
dietriet,  in  the  xoom  of  tbe  late  Mr.  C.  C. 
Score. 


I.AW   APPOlNTMBNt. 

Mr*  John  Frederick  haacsou,  Veatry  desk 
of  St  dement  Danes,  has  been  appoinled 
derk  to  the  Commissioners  of  Land  and  As* 
sessed  Taxes  for  the  district  of  the  Duchy  of 


RECENT   DECISIONS   IN  THE  SUPERIOR  COURTS, 

AND  BHOmT  NOTE!  OV    CASKS. 


€ttwct  Iff  SppeaL 
Hendereon  v.  Eaettm,   July  30. 1853. 

PBCBBB  POB  SALB  OP  PABT  AND  TBAKS* 
FBB  OP  BB8IDUB  OF  STOCK. — DiSOBBDI- 
BNCB. — PROCBBDiNG  UNDBR  TRUSTBBS' 
ACT,   1830. 

One  of  two  defendants  reused  to  obey  the  di^ 

rectione  of  a  decree  for  the  sale  of  certain 

stock  and  transfer  of  ike  residue,  and  it 

was  not  proposed  to  proceed  as  for  a  eon-' 

tempt,  but  under  the  13  ^  14  Fict.  c,  60. 

An  orditr  was  mads  nominating  a  person 

to  join  with  the  other  drfendant  in  trams^ 

ferring  the  whole  stock  into  Court,  and 

then  an  order  might  be  taken  for  the  sale 

of  so  much  as  might  be  required. 

This  was  an  application  by  request  of  Viet- 

Chancellor  iiC»fi(/er5/tfy.    It  appeared  that  one 

of  the  two  defendants  had  refused  to  obey  the 

directions  of  a  decree  made  herein  for  the  sale 

of  certain  stock  and  transfer  of  the  residue, 

and  an  application  was  thereupon  made  under 

the  13  &  14  Vict.  c.  60,  for  the  appointment  of 

a  person  in  her  stead  to  sell  ana  transfer  the 

same,  instead  of  proceeding  against  her  for 

contempt. 

Bagshawe  in  support. 

The  Court  said,  it  would  be  better  to  nomi- 
nate some  person  to  join  with  the  other  de- 
fendant in  transferring  the  whole  stock  into 
Court,  and  then  to  order  so  much  to  be  sold  as 
would  be  required  for  the  purposes  of  the 
decree. 


Boyd  v.  Jagger,     July  20, 1863, 

MOTION  POR  DBCRBB  OR  DBCRBTAL  ORDBR 
— ENTRY  OP  NOTICE  WITH  BBGI8TRAR. — 
TIME  OP. 

Held,  that  the  entry  with  the  registrar  qf  the 
.  notice  qf  motion,  under  the  27  th  Order  ff 
August  7  Ittet,  for  a  decree,  or  4e&retal 
order  under  the  15  ^  16  Viot,  c.  66«  #.15, 
is  to  be  concurrent  with  the  "  one  month's 
notice  "  thereqf  to  the  d^endant  or  defend* 
ants  wsder  the  2%nd  Oraer, 

This  was  a  question  as  to  the  time  of  satsv« 
ing  inth  tihd  n^gistrar  the  noUce  «f  motion  for 
a  deeree»  under  the  I5fr  IdViet  c.86^s,  15. 
.  By  the  22nd  Order  ofAognstriast^  it  is  di- 
rected that  '<  one  month'*  notiee  is  to  bestren 
l^tiieplabitiffto  thedetedaBtordefiiiitfnts 
ot  the  motion  for  a  dearoBflr  deccBtal^orAer/^ 

And  by  the  27th  Onter  liwi  "^erwrf  bo- 
tice  of  motion  or  decretal  oider  is  so  ia^^o^ 
tared  with  the  registrar^  who  is  to  make  oul  a 


list  of  such  motions,  and  the  same  are  to  be 
heard  according  to  such  list,  unless  the  Court 
shall  make  order  to  the  contrary.'' 

Forster  appeared. 

The  Court  aaid,  that  the  notice  of  motioa  nd 
the  entering  thsieof  should  be  concBrrent  acts. 

July  20.— /f»  re  JBttPoAei^-AnplicatioD  re- 
fused for  second  reviewal  of  the  decision  of  the 
Master  of  the  Rolls  and  to  direct  alresh  scdos 
or  issue  at  law,  after  verdict  in  former  iooe 
under  former  order  affirmed  on  appeal  to  the 
Lords  Justices. 

—  20.— CJI/or«{  V.  IWreW— Stand  over. 

—  iO.^EJhoards  v.  I\»cii^-Part  heard. 


MMtti  Avattiai. 
Dt^amrr.  SigeL    July  22,  23, 1853. 
soLtcrroR  and  articled  clerk.— claim 

FOR  PREMIUM.— NBGLBCT  OP  SOLICITOK 
TO  PROCURE  ENROLMENT  OP  ARTICLES. 
— COSTS. — XMPERTINEMCB. 

Under  indentures  qf  articles  qf  derksiip  be- 
tween the  defendant  and  the  jilotati/,  a 
solicitor,  the  premium  was  stated  to  he 
150^,  and  there  was  the  usual  receipt  asd 
release  therrfrom,  although  it  apvearedwot 
to  have  been  paid,  but  an  J  0  U  gi^e* 
for  the  amount,  together  with  a  sieswras- 
dum  from  the  defendant  that  he  uM 
give  security  on  certain  property  to  vUch 
he  was  entitUd  and  insure  his  life*  Tk 
articles  were  dated  in  September,  and  m 
dtfendant  Itft  voluntarily  in  the  foUomsg 
April,  Judgment  qf  non  pros,  had  beet 
suffered  in  an  action  on  the  I  0  U,  end  tk 
plaintifffiled  a  claim  to  foreclose  themrt' 
gage.  J%erioe'ChancellorStaaxiheddU' 
missed  the  claim,  without  costs,  on  tie  de- 
fendant's undertaking  to  pay  2U  to  1m 
plaintiff  in  respect  of  the  time  served,  Os 
appeal,  this  omer  was  oonfrmed. 

Quaere,  whether  as  the  plaintiff  had  9^t 
caused  the  ajidamt  to  be  JUed  under  m 
6^7  VicL  c.  73,  f.  8,  in  order  to  enrot 
the  articles  within  the  six  months,  he  com 
recover  at  law  for  the  premium  vnrespeetvst 
of  the  release. 

The  clerk's  qgldavits  contained  passages  f^ 
lating  to  the  plaintiff's  private  life  jw 
general  habits,  he  was  ordered  to  psy  ^ 
for  such  impertinent  matter  under  the  15  ^ 
16  rict.  c.  86,  s.  17,  and  Order  30/A  tf 
August  7,  l$S2. 
This  was  an  a^ysal  ftmtfiA  *»•"»  f 
Vios-Chanoellor  Stuart  (reported  ante,  p.  H^> 


AfMrtor  CaiKrUi  Lord§  JuHoa^^Bolb* 


tn 


It  appeared  that  tbe.dafendant  beoame  a  cltrk 
to  the  plaintiff,  Mr.  Antonine  Pufaur,  an  at- 
torn^ and  soUdtor,  in  the  month  cf  April, 
1849,  and  that  in  the  Septembet  fbUotring  be 
executed  artideB  of  cltrkMup  at  a  pmnium  oC 
ISO/.,  which  was  expressed  to  be  paid  in  the 
naual  form  and  a  release  and  receipt  given. 
The  moiiej  was,  howerer,  never  paid,  but  the 
defendant  gaver  an  i  0  U  <bf  llui  ftnollntaid 
silked  a  memorandum  that  when  called  upon 
he  would  give  the  plaintiff  securitv  for  the 
same  upon  certain  propertv  to  whicn  he  was 
entitled,  and  woidd  also  e£»et  an  insarance  on 
hie  Hfe.  The  defendant,  in  April,  1850,  quit* 
ted  the  phdntifs  ofice  vohintarily,  and  an 
action  was  brought  upon  the  I  O  U,  to  which 
the  defendant  pleidea  the  Nlease  under  the 
indeDtves  of  srticies,  and  the  ptsftAtUT  snfihred 
a  judgment  of  non  prw,  to  be  entered.  This 
clum  was  then  filed  to  foreclose  the  mortgage, 
hot  Hbe  Viee-Chancellor  Siwart  had  dismissed 
the  aame,  inthoot  costs,  en  the  pajinent  by  the 
defendant  of  Sll.  within  a  week,  in  respect  of 
the  period  served  with  the  plainliff,  who  there- 
upon presented  this  appeal. 

Mabumd  0$U  in  support;  Wigrvm  and 
Sldtrtatif  coiltHU 

The  Lords  JtuHeet  said,  that  there  was  a 
fact  wliich  was  svHleieDt  t»  dispose  of  the 
case;  namely,  that  the  plaintiff  had  not  made 
or  caused  to  be  made  the  requisite  affidavit, 
under  the  6  Be  7  Vict.  c.  73,  s.  3,  within  six 
months  after  the  date  of  the  contract,  to  enable 
the  articles  to  be  enrolled,  and  they  were  not 
therefore  enrolled,  and  the  defendant's  service 
could  not  reckon,  except  from  the  time,  which 
nerer  arrived,  when  the  affidavit  should  have 
been  filed  for  the  purpose  of  procuring  enrol- 
ment,  unless  a  Court  should  otherwise  order, 
as  allowed  by  «.  9  of  the  Statute.  This  po- 
sition bad  beeu  occasioned  by  the  plaintiff's 
neglect  of  the  duty  which  was  thrown  on  hzm 
by  the  Act  of  Parliament,  and  would  have  pre- 
vented the  attorney  from  recovering.  The 
title  of  the  plaintiff  had  therefore  failed,  but  it 
was  competent  to  this  Court  to  deal  more 
Strictly  and  according  to  what  might  be  con- 
siders due  substantnlly  against  the  defend- 
ant, and  the  decision  of  the  Vice-chancellor 
would  not  be  disturbed.  There  appeared  to 
be  passages  of  affidavits  filed  by  the  defendant 
winch  went  beyond  the  ordinary  and  proper 
liooace  and  into  the  plaintiff's  private  life  and 
general  habits,  and  m  accordance  with  the  15 
&  16  Vict.  c.  86,  s.  17,"  and  the  30th  Order* 


>  Which  provides,  that  "it  shall  be  lawful 
for  the  Court  to  direct  the  costs  occasioned  by 
any  impertinent  matter  introduced  into  any 
proeeedmg  in  the  said  Court  to  be  paid  by  the 
psrty  introducing  the  same;  upon  application 
being  made  to  the  Court  for  that  nuipose." 

*  Which  directs,  that  ^  the  application  to  be 
made  for  the  costs  of  any  impertinent  matter 
utroduced  into  any  bill,  answer,  or  other  pro- 
eeedSag,  is  to  be  made  at  the  time  when  the 
Goort  disposes  of  the  costs  of  the  cause  or 
r,aid  net  ai  any  other ttoe." 


of  Angoit  7  kft,  tha  defendant  must  pay  the 
plaintiff  20^  for  such  impertinent  matter,  and- 
on  such  payment  and  performance  of  the  un- 
dertslniig  aa  dioreetad  in  the  Court  belo^,  th« 
appeal  would  be  dismiasedj  without  eo«ts« 

July  22.— In  re  CWsimta^— Stand  over. 
,  —  ,22.—BxpQrte  Poole  and  another.  Simp- 
iin  y.  Jffaf trf-^Ordef  for  payment  of  dividends 
to  onaaauis  for  paaper  lunatic,  during  her  life 
or  farther  order. 

—  S2.— In  re  JBeiMMoa,  Sftpmte  Brnmnmr^ 
Petition  as  to  class  of  certincate  of  bankrupt, 
stand  over,  with  protection,  and  at  the  end  of 
the  year  to  be  of  the  third  class. 

— •  S6<-*iBr«KJUsy  v.  Lyw^^CW*.  ad.  mU. 

—  fi&^--Arfdbart  t.  DraMir— Appeal  from 
Vice-chancellor  Wood  dismissed,  with  coata» 

^  a6.r— Boiiia^on  v.  Orsof  WuUm  BMt 
W9  Cwapony— Anrangemeat  coma  to. 


MaiUx  Of  fi$  nam. 

RkodeMr.Meimm.    July  S3, 1863. 

VIENDOR  AND  PUBCHASKR. — STIPULATION 
AS  TO  PBODtJCTlON  OF  TITLE  ANTERIOR 
TO  LKA8R  TO  PLAINTIFF.— RVIDBNCR  AE 
TO   PBIOR  MORTGAOB. 

Under  an  agreement  for  the  $aU  of  eertam 
leanhold  property,  it  wat  agreed  that  the 
plaintiff  shotud  deduce  a  good  and  market* 
able  tUle,  but  that  no  title  or  evidence  qf 
title  should  be  given  or  required  to  beoro^ 
dnced  or  authenticated  anterior  to  the  lease 
firm  the  freeholder  to  the  pltdntiff.  It  09- 
peared  from  a  letter  sent  by  the  ptaintiff*e 
saiHcitor  afterwards,  that  a  mortgage  hai 
been  made  on  the  agreements  for  leases  of 
the  premises  in  question,  with  other  pro* 
perty,  but  that  the  former  had  been  subse* 
quently  released  and  brfore  the  lease  to  the 
plaintff:  Held,  overruling  an  o^ection 
on  appeal  from  the  Chief  Clerk,  that  the 
defendant  was  estopped  by  the  stwulation 
from  requiring  the  production  of  further 
ii^ormation  and  documents  relating  to  the 
mortgage, 

Trt8  was  a  suit  for  the  specific  performance 
of  an  agreement  to  purchase  from  the  plaintiff 
for  1,350/.,  certain  ground-rents  of  10  houses 
in  the  Caledonian  Road,  held  on  lease  for  a 
term  of  99  years  from  March,  1850.  The 
plidnllff  agreed  to  deduce  a  good  and  market- 
able Me  to  the  premises,  but  sdpulated  that  no 
title  or  evidenee  of  title  should  be  given  or  re« 
quired  tobe  produted  or  authenticated  anterior 
to  the  lease  from  the  freeholder  to  the  plahitiff. 
It  vg^gnnik  that  an  abatract  was  accordingly 
delivmd*  but  a  letter  was  sent  in  Febmaiy 
kat  to  the  dafendsBt,  which  refeired  to  a  morti' 
gage  on  the  agifenienta  for  leasee  of  the  pre- 
misea  io  qaestkm,  with  other  property,  b«t  that' 
ithMLbesndisdHisedao&r  as  related  to  the 
purchased  prnkea  bafars  the  Isase  to  the 
phdniiff  wafr  gtaotod.  An  objectifln  as  to  the^ 
titl^  waa  dMrsopdn  taken  before  the  Clnaf 


1» 


Superior  Omi9z  JtottRr-*F.  €.SM»§l»fi^^.€.  Siuart. 


CSerk  at  dwrnboiB,  and  Hb^ddendamt  required 
the  production  of  further  information  or  docu* 
ments  relating  to  the  mortgage^  and  on  its 
being  overruled,  this  application  was  made. 

JR.  Paimer  and  Bagshawe,  jun.,  for  the  defend- 
ant, in  support. 

Uonfd  and  BUttm  for  the  plaintiff,  contrii, 
mre  not  called  on. 

Tht  Master  of  the  RoUs  said,  the  stipulation 
aa  to  the  evidence  of  title  precluded  the  defend- 
ant from  sustaining  the  objection,  unlesa  he 
could  shew  the  plaintiff  had  not  the  thing  he 
coBtraeted  to  sell,  and  mere  snspicione  were 
]|ot  sufficient.  The  objection  was  therefore 
overruled. 


;  July  20,  21,  26.-.  For*  and  North  mdkmd 
Bmiway   CompoMy   v.    Hwdaon  —  Judgment 


—  23,  2S.'--AU$opip  V.  FraMT— Motion  to 
dissolve  injunction  refused,  with  costs. 

—  ^^'—AttomeyGeneral  Y,  Corporation  of 
Bochester — Reference  at  Chambera  as  to  cha- 
nty scheme. 

Pe/tree  v.  Wjfoombe  Railway  Compaay.    July 

14, 1853. 
MOTION  AS  TO   COSTS    AFTBR    INJUKGTION 
.      MOVBB  AND   BBFSKINCX  TO  BOARD  OF 
.     TBADB   AB   TO   WOBKS  ON   BALLWAT. 

0»  a  motion,  oa  behalf  of  the  owner  of  an 

adjoiumg  house,  for  an  injumetion  to  re- 

atraim  a  railway  eonmamy  from  raising 

ihekr   Una  of  embankment    beyond  that 

aaihorised,  the  matter  was  referred  to  the 

Board  of  Trade  by  consent,  and  they  re- 

ported  in  faooar  of  the  eompany  .•  Held, 

that  a  was  competent  to  the  pknnHff  to 

opply  as  to  the  costs  without  notice  of 

motum,  but  no  order  as  to  such  costs  was 

made,  having  regard  to  the  decision  in  the 

dtfmdants*  favour,  and  that  they  had,  on 

the  other  hand,  given  no  notices  of  their 

imtenOon  to  raise  their  embankment 

An  iniunction  had  been  moved  for  in  this 

case  on  behalf  of  the  occupier  of  a  house  ad- 

loining  the  line  of  the  defendants'  railway  to 

nstram  their  raising  the  embankment  higher 

^Kin  the  authorised  height,  no  notices  having 

been  given,  but  the  matter  was  referred  by 

opnwnt  to  the  Board  of  Trade,  who  decided  in 

tba  defendants'  favour. 

Swanston  and  Nichols,  for  the  plaintiff,  now 
tt^lied  as  to  the  costo ;  Malins  and  Jessel  for 
the  defendants,  contri^  on  the  ground  it  was 
xiot  competent  to  the  plaintiff  to  move  for  costs 
XDflrdy,  without  a  notice  of  motion. 

The  rice-Chancellor,  however,  said,  the 
qoMtiOB  of  costs  was  properiy  now  discussed, 
ooUhat  having  regard  to  the  adverse  decision 
«t  the  Board  of  Trade  and  the  defendants' 
OBMasion  on  the  other  haad  to  give  notice  of 
the  alteration  in  die  height,  no  order  would  be 
aade  18  to  the  costs. 


InreJByles'Tnui.    jBly  13, 1853. 

NEW  TBUBTBB. — APPOIlfTM BNT  OF  LADT.— 
XXFBDIBNCT  OF. 

The  Court  declined  to  sanction  the  apfdeU 

ment  as  a  trustee  of  a  young  lady,  tdthatgh 

it  was  suggested  that  she  would  heaNeto 

frotect  the  interests  of  her  younger  Intier 

tn  the  trust  property,  and  there  »(u  to  op- 

positioni 

In  this  petition  for  the  appointment  of  two 

new  trustees  in  the  place  of  one  who  had  died, 

and  of  another  whose  place  of  abode  was  oot 

known,   it  appeared  that  one  of  the  parties 

proposed  was  a  young  lady,  who  was  intov 

ested  to  a  small  extent  only  in  the  trust  iiad, 

but  who  would  be  able,  it  was  suggested,  to 

protect  the  interests  of  her  younger  brotlA 

There  was  no  objection  raised  to  her  fitoesi.  I 

W.  Morris  and  Giffard  for  the  several  paitiei. 

The  Vtce-Chanceilor  said,  it  was  inexpedient 

to  appoint  a  lady  as  a  trustee,  and  referred  it 

back  for  another  person  to  be  pn^osed  in  bff 

stead. 


Bkeklm- 


July  20. — Attorney-General  v. 
Information  cQsmissed. 

—  21. —Attorney  General  v.  Ftofid-Om 
on  petition  for  payment  out  of  Court  of  par- 
chase-money  of  charity  lands  taken  by  railway 
company,  and  for  application  of  portion  in 
repairs. 

—  21.— HeolA  V.  C*«pfiMBi— Order  ke  is- 
ference  to  Chambers  herein.  .  . 

—  23.— AfofTtrt  V.  Walton:  Heeikmr.  Ad- 
jduon--:  Judgment  on  further  directioDB  and  for 
appointment  of  new  trustees. 

—  2B.— Elder  v.  itfaelwm  —  Reference  to 
Chambers  to  obtain  opinion  of  Scotch  lawyw 
on  question  of  law  of  Scotland. 

9ice«Ciancrnar  g^tanxU 
Harding  v.  Trotter.    July  20, 1853. 

WlltU —  CONBTBUCTION.  —  COMVlBBlOW*"" 
TRU8T  FOR  BALB. 

A  testator  gave  all  kis  real  and  p^^ed 
estates  to  trustees  w  trust,  by  F^_^ 
private  sale  or  sates  at  their  ^^■^5^"* 
and  altogether  or  in  sites  or  P^^^^^r?, 
otherwise,  and  as  and  when  tf  '**y.*T"? 
from  time  to  time  or  at  any  time  tmsj^ 
to seU  and  dispose  efas  ^^^^'^JzL 
proper,  and  to  pay  one  equal  sisth  ^  » 
each  of  his  ^  children:  Held,  «*«<  * 
the  death  of  one  before  sale,  that  Us  s»^ 
went  to  his  heir-at^Idw  as  real  esteis. 
Jambs  Harding,  of  Ncwcastle^n-l^ 

by  his  will  gave  all  his  real  and  pew^ 

estates  1 


to  the  trustees  therein  named,  in  «2i 
by  public  or  private  sale  or  sales,  at  thsff*^ 
venience,  ana  altogether  or  itt  sites  or  p«*^ 
or  otherwise,  and  as  and  wheto,  if  *J?jf J^\* 
from  time  to  time  or  at  any  time,  tnf »"V- 
sett  and  dispose  of  as  they  should  ^^^^^ 
and  to  nav  one  eonal  Sixth  share  t*  «•«■.  •'.T 


and  to  pay  one  equal  inixth  share 
sfat  (^ildfefi.    It 
tatoPs   childran 


iiltfast0^ 


It  appeeired  tiiM  ««<*  "\Zl 


died  bafore  saj 


Stiperiar  CMrfr ;  F.  C.  flActrf.— F.  C7.  irood.— QseM^  Bene*.— AcAe^ncr.  24i 


place,  and  &e  question  aroM  whether  the  ahaie 
of  ench  child  went  among  the  snrviyors  aa 
penonaltj  or  to  the  heir«at>lai9  and  eldest  son 
aa  real  estate. 

MaUms  and  HaOett  for  the  plaintiff;  Boeon^ 
Damiel,  Skee,  and  Bocke  for  the  defendants. 

The  yiee-CkanceUar  said,  that  in  aecordance 
wtth  the  decision  in  PoUiSf  ▼•  Seymour,  2  Y.  & 
C,  £q.  Ezch.,  708,  the  share  went  to  the  heir- 
at-law  as  real  estate  nnconverted  at  the  death 
of  the  child. 


Jidy  21.--Bfar<  v.  LintseUj  8am€  t.  Hogg 
—Injunction  ^{ranted  to  restrain  infringement 
of  patent. 

— -  21. ^Stanton  v.  Ta/Zcrsaa— Decne  to 
rescind  contract  for  purchase  of  house  and  fbr 
return  of  deposit  money,  with  anj  interest 
made  thereon. 

—  22,  23.^Howard  v.  Earl  of  FwgaU— 
Decree  to  set  aside  deeds  of  gift  and  iot  re- 
conveyance by  trostses* 

—  2:s.— Hodgson  v.  Sfopcr— Reference  to 
take  aecoraits  at  Chambers* 

—  25.  —  Aberdare  Railway  Company  v. 
Wayne — ^Bill  dismissed,  with  costs. 

—  26.^Calder  v.  CaAfcr— Order  for  distri- 
bution of  testator's  estate. 


In  re  Wilson.    July  16,  1853. 

iKTSSTlfSNT    OP     PT7KCHA8B  -  MONBT     OF 

I«ANDS  TAKBN  BT  BATLWAT  COMPANY.-*- 

BKOJCBBAOB.— COBT8. 

Order  on  peHHon  by  tenant  for  lifie  ofpre^ 
mises  taken  by  railway  company,  jir  the 
investment  of  the  purehase-'mowey,  wUhoni 
deduction  of  brokerage,  and  for  payment  of 
tie  dividends,  on  the  petitioner's  mdertd^ 
ing  to  pay  the  same,^'8U€h  brokerage  Jo  be 
paid  oy  the  railway  company  as  part  of 
the  costs. 

Searieti  appeared  in  support  of  this  petition 
which  was  presented  on  behalf  of  a  tenant  for 
Mb  of  certain  premises  taken  by  a  railway 
ccympany,  for  the  investment  of  the  purchase- 
money,  ^thout  deductiooof  brokerage,  and  for 
payment  of  the  dividends  on  the  petitioner's  un- 
dertaking to  pay  the  brokerage.  An  order  was 
.alao  aonght  for  paynant  of  the  brokerage  as 
yart  of  the  costs  by  the  comoany. 
Tha  Vioo'CkaneeUor  maoe   the  order   as 


July  2l.-*Ba0  V.  Ciirlts— Iiuanction  grant- 
•d  vestraining  imitation  of  plaintiff's  labels. 

«—  33.-*Jfi  re  Bedford  QUwi^— -Modifies- 
tioa  of  sehsBM.  for  gafremment  of  charity  ap- 


— •  9fK  S6.— -  Jipwatf  V.  Loudon  and  North 
Wettem  RaUway  Cbmaay^BefersDce  for  ac* 
'CflHoti — Costs  icsened. 

—  2S^-^Abbott  V.  Co/^on— Jndgnmit  on 
JvtlMr  diBSdions  and  as  to  costs. 

I V.  DoaJsl^FM  heard. 


Thomson  v.  Harding  and  another,    June  3, 25, 
1853. 

PAYMENTS  BY  BXBCUTOR  DB  SON  TORT. — 
ACTION  BY  ADMINISTRATOR  TO  RBCOVBR 
AMOUNT.    . 

S.,  who  acted  as  receiver  of  rents  during  the 

Itfetime  of  an  intestate,  and  made  payments 

qfthe  same  into  his  bmkers,  after  his  death 

continued  to  make  three  payments  to  the 

bankers,  to  whom  the  intestate  was  indebteds 

Held,  that  the  plaintiff,  who  was  the  ad^ 

nUnistrator,  wasuot  entitled  to  recover  from 

the  bankers  such  payments,  although  8. 

might  be  an  executor  de  son  tort. 

Ttai8  was  a  rule  nisi  on  leave  reserved  to  sat 

aside  a  nonsoit,  and  enter  the  verdict  for  the 

plaintiff  in  this  action,  which  was  brought  to 

recover  three  payments  made  by  a  Mr.  Smith 

to  the  defendants,  who  were  bankers  at  Brid* 

hDgtoii,  Yorkshire,  on  account  of  their  de- 

oeMed  customer,  as  hating  been  paid  by  him 

as  executor  ds  son  tort.    It  appeared  that  Mr, 

Smith  had  become  receiver  ofthe  rents,  having 

acted  during  the  intestate's  lifetime  as  his  sgen^ 

and  the  plaintiff  was  administrator. 

Kiiomef  and  A.  HaU  showed  cause  against 
the  rule,  which  was  supported  by  Watson  and 
Stammers,  Cur,  ad,  vult. 

The  Comrt  said,  that  the  defendants  were 
justified  in  believing  Snath  had  authority  to 
make  tho  paymeBts  in  question  as  he  had 
acted  as  executor  lor  montha  and  had  admi- 
nistered the  assetSj  and  his  payments  would 
therefore  bind  the  property.  Tne  rule  would 
accordingly  be  discnarged. 

Court  0(  C|r^f%ttct* 
Montague  v.  Perkins,    June  3, 1853. 

BILL  OP  BXCHANGB. — INDORSBB  AOAINBT 
ACCBPTOR.  —  AUTHORITY  TO  FILL  UP 
BLANK  BILL. 

A  bill  of  exchange,  drawn  ta  blank,  was  oe- 
cepted  by  the  defendant.  In  an  action  by 
the  third  indorsee  against  the  defendant, 
held  that  he  was  entitled  to  recover,  aU 
though  the  bill  was  not  filled  up  for  abont 
12  years  after  it  mas  given,, 

k  BULK  nisi  had  been  granted  to  enter  the 
verdict  for  the  plaintiff  on  leave  reserved  in 
this  action  which  was  brought  against  the  ac- 
ceptor of  a  bill  of  exchange  drawn  by  a  Mr. 
Swinbum,  indorsed  to  a  Mr.  Huskinson,  who 
indorsed  to  the  plaintiff.  It  appeared  the  bill 
was  drawn  in  blank  and  was  not  filled  up  until 
September,  1852,  about  12  years  after  it  wu 
given.' 

Channeli,  S.  L.,  and  Archbold  showed  cause 
against  the  rule ;  Bules,  S.  L.,  in  support. 

The  Court  said,  that  in  accordance  with  the 
decieion  of  Lord  Mansfield  in  Russel  v.  Lang" 
stqjfe,  2  Doug.  514,  the  acceptance  in  blank  of 
a  bill  of  exchange  authorised  its  being  filled  uo 
at  any  time  for  the  amount  the  stamp  woula 
cover,  and  the  rule  would  therefore  oe  made 
absolute  to  enter  the  reidict  lor  the  plaintiff. 
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ANALYTICAL  DIGEST  OP  CASES, 

RBPOBTSD  IN  ALL  TH«  COURTS. 
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tf ourtjs  of  Equfts* 
BVIDBNCB. 

AFFIDAVIT. 

1.  Case  in  which  a  plaintiff  was  held  not  to 
be  entitled  to  take  the  evidence  of  a  witness  on 
tus  belwlf  by  affidavit,  under  the  36th  section 
^the  Statute  16  &  16  Vict,  c  86.  Croftw  v. 
Mukueton,  g  Hare,  xviii. 

2.  Motion  for  leave  to  prove  the  execution  of 
a  deed  vwdvoe$,  the  Court  gave  leave  to  prove 
the  execution  by  affidavit.  Ball  v.  Carter,  g 
Hare.  xx. 

ADMISSION. 

Prwifhy  letter  admitted  to  have  been  reoewed 
bydtfendants  and  f^t  prorf«c«^.-.The  plaintiff 
relied  on  the  defendants'  knowledge  of  a  fact 
SMd  to  be  communicated  to  them  in  a  letter,  of 
which  no  copy  was  kept,  but  the  recdpt  of 
Which  the  defendants  admitted.  The  defend- 
ants denied  that  it  contained  the  statement  al- 
leged,  but  did  not  produce  the  letter,  or  satis- 
factorily account  for  its  non-production :  Held, 
under  these  circumstances,  that  the  plaintiffs 
representation  must  b«  taken  to  be  true. 
lAtnOey  v.  Wagner,  1  De^G.,  M'N.  k  G.  604. 

ANSWSS^  RSADINO. 

J  iL?°  *  niotion  for  a  decree,  the  answer  of  a 
defcndfflit  nny  be  Iread  against  himself,  without 
notice  havmg  been  ^ven,  under  the  23rd  Ge- 
neiBl  Order  of  the  7th  of  August,  1852,  of  the 
mtention  to  read  the  same  as  an  affidavit 
against  such  defendant ;  but  the  answer  of  one 
defendant  cannot  be  read  against  another  de- 
lendant,  ^thout  notice  being  given  to  such 
other  defendant  of  the  intention  to  read  it. 
Cmume  v.  Twey,  g  Hare,  Ixi, 

8.  A  deed  mentioned  in  the  answer  of  a  de- 
fendmit  is  admissible  in  evidence  on  a  motion 
for  decr^  against  such  defendant,  without 
aottce  of  his  intention  to  use  it— *emW«. 
Cweins  v.  Vatey,  g  Hare  Ixi. 

CONVBYANCB,  SBTTINO  A8XDB. 

Plaintiffs  by  their  bill  sought,  as  devisees,  to 
set  aside  a  conveyance  executed  by  the  devisor. 
The  defendant,  by  his  answer,  admitted  that 
the  will  (which  was  made  after  the  Wills'  Act 
came  into  operation)  was  duly  proved  in  the 
Ecclesiastical  Court.  By  a  d^p,  evidence  was 
not  adduced  of  the  execution  of  the  will :  Held, 
that  the  defect  might  be  supplied;  but  that 
toe  defendant  was  entitled  to  require  this  to  be 
done  by  an  action  of  ejectment.  Doojex  v. 
Davtes,  3  De  G.  &  S.  698. 

Cue  cited  in  tbejad^ent :  Marten  v.  Wbiehelo, 
Cr,  &  Ph.  f57. 

DBMtTRRKR  OP  WXTNBSS. 

Suppressing  depositions. -^Coits  of  Commis 


sioner. — Where  a  Commissioner  for  theexami. 
nation  of  witnesses  had  taken  upon  \mx^ 
notwithstanding  the  demurrer  of  a  witness,  to 
examine  her :  Held,  that  the  deposition  nnistbe 
suppressed,  although,  upon  hearing  the  deoDT' 
rer,  the  Court  held  it  to  oe  untenable. 

Held,  3ndly,  that  where  the  witness  was  not 
informed  by  the  Commissioner  that  her  state- 
ment  as  to  Ae  reasons  for  her  demurrer  sbonid 
be  upon  oath,  her  demurrer  was  not  invalid  by 
reason  of  her  not  having  been  sworn  to  tibe 
truth  of  the  statement. 

Held,  3rdly,  that  the  Commissioner  ongiii 
not  to  have  b€«n  served  ^th  a  petition  to  sup- 
press the  depositions,  and  the  petition  as  agunst 
him  was  dismissed,  with  costs.  Oooddk  t. 
Qamtkom,  4  De  G.  &  8.  97. 

Case  cited  in  the  judgment :  Parkhnntv.  Loir< 
ten,  2  Swuis.  202. 

BNLAAGING  PUBLICATION. 

An  application  to  enlarge  publication^  seek- 
ing also  other  directions,  made  in  Court,  and 
not  in  Chambers.  Atkinson  v.  Osford,  Wor- 
cesier,  and  Wolverhampton  RaUwav  Comm, 
9Hai«,xix.  9       r  i 

BXAMINATION  ABBOAO. 

1.  Appointment  of  an  examiner  to  take 
orally  the  evidence  of  a  witness  redidiiig  out  of 
the  jurisdiction  of  the  Court.  .  Cr(fis  t.  Md- 
dieton,  9  Hare,  xviii. 

2.  Form  of  order  appointing  an  eianuner 
in  several  colonies  in  Australia.  Cr^  r. 
Middleton,  g  Hare^  Ixxv. 

BXAMINATION  DB   BBNB  E88I. 

The  exammation  of  witnesses  de  bemtsst'^ 
to  be  taken  orally,  according  to  the  mode  of 
examining  witnesses  prescribed  by  thesectioBi 
30,  31,  and  32  of  the  Stat.  16  k  16  Viete.86. 
Cook  V.  Hall,  9  Hare,  zx. 

BXAMINATION  BEFORB   MASTXfi. 

The  Court  refused  to  direct  the  emmni- 
tion  vvod  voce^  before  the  Master,  of  a  defend- 
ant in  a  cause^  in  which  the  dectve  was  m^ 
before  the  new  Proceduie  Act  came  into  op^ 
ration.    JSooM  v.  Tomlmson,  9  Hare,  xx. 

EXAMINATION  OP  PARTY. 

1.  As  witmess  withmU  ortfer.— The  Mtfter, 


4.  J19  wiMmess  loiraestf  oroer.— ^ive  mw^i, 
having  authority  under  the  69fh  Order  of 
April,  1828,  to  examine  a  witaeM  vkfi  voct, 
has  now,  by  the  14  &  16  Vict.  c.  99,  authority 
to  examine  a  party  as  a  witness  viod  voce,  with- 
out an  order  by  the  Court  authorising  soca 
examination. 

A  witness  is  now  not  less  a  witneM  J^^ 
cause  he  is  a  party.  Jii  re  JITir^,  5  De  G.  & 
S.  228. 


AHdlftiea  Digest  qfCaset :  C&itrii  of  Equity -Svidence. 


2.  The  Court  refused  to  direct  thft  oral  e<a^ 
mination  of  a  party  to  tlie  cause  under  a  decree 
which  had  been  made,  directing  accounts  and 
inquiries,  before  the  new  Procedure  Act  came 
into  operation.  Skerwood  v.  Vincent,  9  Hare, 
xix. 

3.  Order  for  the  oral  examination  of  a  party 
in  tbe  cause  before  the  Examiners,  under  spe- 
cial drcumstances,  where  the  decree  was  made 
before  the  new  Procedure  Act  came  into  ope- 
ratioB.    HextaU  v.  Cheatle,  9  Hare,  xx. 

4.  The  plaintiff  may,  since  the  Statute  14  & 
15  Vict.  c.  99,  examine  as  a  witness  a  defend- 
ant in  a  suit  in  equity  without  prejudicing  his 
light  to  a  decree  m  the  same  suit  against  such 
ddfendant.    Harford  v.  Reee,  9  Hare,  bx. 

DBPOSITIONS. 

Depositions  are  not  vitiated  by  a  difference 
between  the  title  of  the  depoaitione  and  the 
title  of  the  cause,  where  the  suit  in  which 
the  depositions  are  taken  is  clearly  identified. 
Httffofd  V.  Bees,  9  Hare,  Ixviii. 

FAITH  AND   CONFIDBNCK. 

Medical  man, — Promsscty  note  from  patient, 
— Relief,  on  the  principle  of  correcting  abuses 
of  confidence,  given  against  the  liability  of  the 
maker  of  a  promissory  note,  taken  from  a  poor 
patient  on  the  occasion  of  a  change  in  his 
position  in  life,  by  his  medical  attendant,  with- 
out any  account  having  been  rendered,  and  for 
an  amotut  beyond  what  was  due  for  his  at- 
tendance, on  the  most  extravagant  scale  of 
charges. 

Tbe  bill  'sought  to  restrain  the  defendant 
from  proceeding  to  recover  the  amount  of  a 
promissory  note  for  325/.,  on  two  i^rounds : — 
Ist,  that  tbe  plaintiff  had  signed  it  m  the  belief 
that  it  was  for  25f.  only ;  and^  Sndly,  that  it 
was  given  by  the  plaintiff,  the  patient,  to  his 
medical  attendant,  on  the  occasion  of  an  acces- 
sion of  fortune  to  the  family  of  the  patient,  with- 
out aov  account  delivered,  and  for  an  amount 
mote  tnan  would  be  due  for  medical  attend- 
ance on  the  most  extravagant  scale  of  charges ; 
and  tbe  Court,  oi>  proof  of  the  circumstances 
constituting  the  second  ground  of  relief :  Held, 
that  the  plaintiff  was  entitled  to  a  declaration 
that  the  note  should  stand  as  a  security  only 
for  the  amount  due  for  medical  attendance  on 
the  plaintiff,  although  tlie  case  of  the  plaintiff 
as  to  the  first  ground  of  relief  sought  by  his 
bill  was  fi^iolly  disproved. 

That  the  plaintiff  in  equity  having  an 
equitable  as  well  as  a  legal  defence  to  the 
action  on  the  note,  and  having  filed  his  bill, 
was  not  bound  to  go  into  evidence  at  the  trial 
at  law  to  eataUiah  his  legal  defence,  but  might 
rely  on  bis  case  in  equity.  HUtage  v*  Soutkee, 
9  Haroj  534. 

FBAUD. 

Facts  alleged  but  not  proted. — ^Where  relief 
in  equity  .18  sought  aganist  a  person  alleged 
to  have  obtained-  an  instrument  'by  fraud  or 
otherwise  improperly  from  the  plaintiff  for  the 
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l)enefitc^ih0flefQ|idf«t,  andthe  facts  alleged 
as  constituting  or  showing  the  fraud  or  impro- 
priety are  proved  against  him,  and  do  consti- 
tute or  show  the  fraud  or  impropriety,  the  suit 
will  not  fail  because  the  bill  may  haveincor- 
rectiy  and  untruly  alleged  a  third  person  to  have 
been  a  narticipator  and  joint  actor  in  the  facts« 
althougn  such  an  incorrect  mode  of  stating  the 
case  may  affect  the  costs.  Revnell  v.  3prye,  1 
De  G.,  M'N.  &  G.  660. 

fLLITBBATB   PBRSON. 

Bmiken  of  promng  that  he  was  sufieiently 
advised' — An  illiterate  person  who  could  not 
write  signed  an  instrument,  purporting  to  grant 
all  his  property  to  hia  wife  as  her  sole  and  ab- 
solute property,  and  shortly  afterwards  died. 
On  a  suit  instituted  by  the  wife,  to  have  the 
husband's  heir  declared  a  trustee  for  her,  held, 
that  it  was  incumbent  on  the  plaintiff  to  show 
that  the  grantor  understood  the  nature  ^ 
the  instrument;  and,  as  the  evidence  merely 
showed  that  the  instrument  had  been  read  over 
to  the  grantor  by  an  unprofessional  person, 
who  had  preparedf  it,  and  as  to  whose  capacity 
to  explain  it  there  was  no  evidence,  except  sucn 
as  rendered  such  capacity  very  doubtful,  the 
bill  was  dismissed.  Price  v.  Prtce,  1  De  G* 
M'N.  &  G.  308. 

I88UB  BBFORB  NBW  ACT. 

1 .  In  a  cause  at  issue^efore  the  new  Proce- 
dure Act  came  into  operation,  and  in  which 
publication  had  been  enlarged  until  a  period 
whieh  had  not  arrived,  the  Court,  on  appKca^ 
tion  of  the  defendants,  ordered  that  the  evi- 
dence to  be  used  at  the  hearing  of  the  cause 
should  be  taken  in  the  mode  prescribed  by  the 
Stat.  15  &  16  Vict.  c.  86,  and  the  Generel  Or<« 
ders  of  7th  August,  1852 ;  and  that,  notwith* 
standing  the  pGiintiff  stated  that  he  had  in- 
curred expense  in  the  preparation  of  interro- 
gatories for  the  examination  of  his  witnessev 
under  the  old  system,  no  interrogatories  having 
been  filed.  See  General  Order  39  of  the  7th 
August,  1852.  M'lntosh  v.  Great  Western 
Railway  Company,  9  Hare,  xx. 

2.  An  order  for  taking  evidence  under  the 
Act  and  tiie  General  Orders,  in  a  cause  pre- 
viously at  issue,  made  on  the  application  ot  the 
plaintiff;  and  the  costs  (of  the  motion)  ordered 
to  be  costs  in  the  cause.  Cable  v.  Cooper,  9 
Hare,  xx. 

LBTTBR8   OF   ADMIXIflTBATION. 

Proof  of  representative  character, — Case  in 
which  a  party  in  a  cause,  heard  upon  bill  and 
answer  without  replication,  producing  letters 
of  administration  to  a  deceased  person, — the 
Court  may  admit  them,  to  ascertain  the  repre- 
sentative character  of  such  party,  and  may  act 
upon  the  evidence  which  they  furnish  of  such 
character.     Wilkinson  v.  Fowkes,  9  Hare,  592. 

OBAL   BXAMIKATION. 

1.  Attendance  of  the  plaii;itiff  and  a  witness 
who  had  made  affidavits  in  the  cause  for  oral 
examination,  ordered,  under  the  39th  section 
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AnafyHcal  Dignt  qfCastn  CourU  t^  ^qmip^Eoidmuse. 


of  Stat  15  &  16  Vict.  c.  86«  at  the  hearing  of 
a  daim  founded  on  a  legid  demand,  where, 
prior  to  that  Statute,  the  Court  would  have 
given  the  plaintiff  liberty  to  bring  an  action. 
JhtadUe  v.  DeaviUe,  9  Hare,  xxii. 

%  Attke  hearing, — ^The  test  for  determining 
whether  an  oral  examination  of  witnesses  ought 
to  be  directed  at  the  hearing  of  a  cause,  is  to 
ecmsider  whether,  if  the  cause  had  been  heard 
upon  evidence  under  the  old  practice,  the 
Court  would  have  seen  sufficient  ground  for 
directing  an  issue  on  the  fact  in  dispute.  WU- 
kmson  v.  Stringer,  9  Hare,  zxiii. 

PARISH  SBOIBTKRS. 

£ztract8  from  parish  registers  of  entries  of 
marriage,  baptisms,  and  burials,  purporting 
to  be  signed  by  the  incumbents  of  the  respec- 
tive parishes,  received  in  evidence  without 
forther  verification,  under  the  Stat.  14  &  16 
Vict,  c  99, 1. 14.    In  re  HaU,  9  Hare,  xvi. 

POSTPONBMBNT   OP  HBABINO. 

To  supply  proof,-— Case  in  which  a  plaintiff 
having  failed  to  give  sufficient  evidence,  that  a 
necessarv  party  was  out  of  the  jurisdiction,  the 
Court  allowed  the  cause  to  stand  over  to  enable 
him  to  give  such  proof  according  to  the  present 

Sactice  of  the  Court  See  Hvges  v.  Eades,  1 
are,  486 ;  Eggington  v.  Burton,  ib.  488,  n., 
as  to  supplying  proof  of  such  absence  after  the 
hearing.    Smith  v.  Edwards,  9  Hare,  zx. 

PRIVILBGBD   COMMUNICATIONS. 

1.  Solicitor  qf  mortgagor  and  mortgagee.-^ 
Evidence  of  clerk  to. — Impeaching  security — 
The  clerk  of  a  solicitor,  who  was  the  solicitor 
of  the  mortgagor  and  mortgagee  in  the  creation 
of  the  security, — and  who  copied  the  bill  of 
costs  of  the  solicitor  in  the  transaction  of 
making  an  appointment  of  the  estate  com- 
prised in  the  security,  and  of  preparing  the 
mortgage-deed,  which  was  founded  on  the  title 
created  by  the  appointment, — ^may  be  received 
as  a  witness  to  deoose  to  the  handwriting  on 
ihe  document  (wiiich  proof  alone  does  not 
make  it  evidence) ;  but  he  cannot  be  received 
to  depose  further  as  to  the  contents  of  the  bill 
of  costs,  or  the  subject  to  which  it  relates,  for 
an  attorney's  bill  of  costs  is  his  history  of  the 
transaction;  and  the  attorney  could  not  be 
himself  permitted  to  give  evidence  of  Uie  trans- 
action against  his  client,  or  against  those  claim- 
ingunder  his  client 

The  consent  of  the  personal  representative 
of  the  mortgagor,  who  was  one  of  the  clients 
of  the  solicitor,  to  the  admission  of  the  bill  of 
costs  in  evidence,  does  not  make  it  evidence 
which  can  be  admitted  against  the  parties 
daiming  under  the  mortgagee,  the  other  client. 
Conmiunications  with  tiie  solicitor  of  ^e 
mortgagor  only,  or  with  the  solicitor  of  per- 
sons having  interests  in  the  mortgaged  estate 
in  default  of  appointment,  such  solicitor  not 
being  the  solicitor  of  the  mortgagee,  are  not 
privileged  communications  when  tendered  as 
evidence  in  a  suit  to  impeach  the  mortgage  se- 
cority  as  having  been  founded  on  an  appoint- 


ment made  in  fraud  of  the  power.    Ckni  t. 
Brown,  9  Hare,  790. 

2.  Solicitor  and  client, —Vfhere  it  ia  sworn 
that  documents  are  confidential  commaiua* 
tions,  relating  to  the  particular  suit,  or  to  an- 
other  suit,  which  though  not  actoaDf  in  tk 
matter  of  the  same  litigation,  involves  or  em- 
braces the  same  issue,  they  are  privileffed,  al- 
though tibey  do  not  direetiy  reliOe  to  ue  par- 
ticular suit    Thoa^son  v.  Folk,  1  Drewxy,  21. 

PRODUCTION  or   DOCUMBNTS. 

1.  Application  for  the  production  of  docu- 
ments to  be  made  to  the  Judge  in  ChambeiL 
Thon^on  v.  Teuton,  9  Hare,  zliz. 

2.  On  the  right  of  a  defendant,  in  the  chanc- 
ter  of  an  agent  of  the  plaintiff  or  otherwise,  t« 
inspect  documents  produced  by  another  de- 
fendant, under  the  usual  order.  Bartknj, 
Bartleg,  9  Hare,  zlix.  | 

RBCBIPT  IMPBOPBBLY  STAMPED. 

A  document  containing  all  the  reqjuisites  to 
make  it  a  valid  contract,  and  purporting  to  Im 
a  receipt  though  by  reason  of  its  being  insuffi- 
cienUy  stamped  inadmissible  as  such,  maybe 
received  as  e^dence  of  the  contract  Mvaut 
Prothero,  1  De  G.,  M'N.  &  G.  672 

RBOISTBB  OF    DBATH8. 

As  to  the  reception  of  an  extract  from  the 
Register  of  Deaths  kept  at  the  Consulate  d 
Madeira,  and  verified  by  the  signature  of  tk 
consul  and  the  seal  of  the  consulate,  hrt 
Forbes,  9  Hare,  zx. 

And  see  Parish  Register* 

8UPPLBMBNTAL  SUFT. 

Case  in  which,  after  parties  have  gone  into 
evidence  in  an  original  suit  erideace  is  nu* 
terial  or  admissible  in  a  supplemental  swL 
Wilkinson  v.  Fowkes,  9  Hare,  692. 

VIVA   TOCB  BXAMINATION. 

Cause  at  issue  before  new  iic/.— Order  to  ex- 
amine witnesses  vivd  voce,  on  the  apphcatioa 
of  the  defendant  in  a  cause  at  issue  before  tM 
new  Procedure  Act  came  into  operation,^ 
withstanding  the  plaintiff  desired  to  pr^ 
under  the  former  practice.  Howard  y.  Ho*' 
ard,  9  Hare,  zz. 

WBITTBK  DOCUMBNT. 

Examination  of  witness,  —  App^l'  "T^ 
phdntiff 's  case  was  proved  by  a  written  dw 
ment,aswell  as  by  the  c^™^*"^^^??,*^ 
ness,  who  was  also  ezamined  in  chief  of  ^ 
defendants,  and  in  the  course  of  such  examiMj 
tion  referred  to  the  document.  The  PUuD«f 
replied  upon  the  document  before  the  v^j 
Chancellor ;  but  on  appeal  before  the  J^ 
ChanceUor,  rested  his  case  upon  the  exaffl^ 
tion  of  the  witness  only:  Held,  that  «  ^ 
competent  for  him  to  do  so,  and  ****  5?*  -j. 
fendant's  objection  to  the  reception  ^'"JVL^ 
dence  as  secondary,  could  only  be  ^PP^ 
by  his  producing  the  written  document.  «^ 
V.  Aforyom  1  De  G.,  M<N.  &  G.  369. 


Wht  Hegal  eh^tvbtv^ 


DIGEST,  AND  JOURNAL  OF  JURISPRUDENCE. 


SATURDAY,  AUGUST  6,  1853. 


PROGRESS  OF  LEGAL  LEGISLATION. 


WINDING  UP   OF  THE   SESSION. 

Although  the  precise  day  has  not  yet 
been  announced  for  the  prorogation  of  Par- 
liament, there  are  many  indications  of  a 
determination  to  wind  np  a  Session  at  least 
as  remarkable  for  its  duration  as  for  the 
statesmanlike  and  legislative  capacity  ex- 
hibited during  its  progress.  Of  the  two 
great  measures  of  the  Session,  the  "  Suc- 
eession  Duty  Bill "  and  the  "  Government 
of  India  Bill,"  the  first  has  become  law 
without  undergoing  any  material  alteration 
ixL  either  House  of  Parliament,  and  the 
eeoond,  after  passing  the  House  of  Com- 
mens,  has  to  encounter  in  the  Upper  House 
the  hostile  criticism  of  Lord  EUenborough, 
whose  original  and  independent  views  upon 
this  question,  whatever  weight  they  derive 
from  personal  knowledge  and  experience, 
are  not  likely  to  stand  long  in  the  wav  of  a 
settlement  which  the  parties  directly  in- 
terested have  resolutely  agreed  upon. 

As  the  sanction  of  the  House  of  Com- 
mons is  given  to  the  most  urgent  of  the 
financial  and  political  measures  proposed 
by  the  Government,  it  may  be  hoped  some 
Iktle  consideration  will  now  be  afforded  by 
our  representative  legislators  to  the  various 
Bifls  relating  to  the  administration  of  the 
Law«  whfch  lie  in  accumulating  numbers 
upon  their  table.  At  the  commencement 
of  this  present  week,  that  is  to  say  on  the 
Ist  of  August,  the  following  Law  Bills 
atood  for  Committee  in  the  Lower  House 
of  Parliament,  taking  no  account  of  those 
which  had  not  yet  reached,  or  had  already 
passed,  that  stage. 

Chariteble  Trusts'  Bill. 

Evidence  Amendment  Bill. 

Chancery  Suitors'  further  Relief  Bill. 

Transportatioir^ill. 

Vol.  XI.VI.    No.  1,326. 


Absconding  Debtors'  (Ireland)  Bill. 

Lunatics'  Care  Bill. 

Lunatic  Asylums'  Bill. 

It  is  much  to  be  lamented  that  Bills  of 
such  importance  as  those  above  enumerated, 
should  be  submitted  to  either  branch  of  the 
Legislature  at  "  the  fag  end  "  of  a  protracted 
Session,  when  it  is  difficult,  if  not  impos- 
sible to  enlist  attention  to  any  statement  in- 
volving matters  of  detail,  and  hopeless  to 
expect  that  members,  not  stimulated  by  a 
sense  of  official  or  professional  responsi- 
bility, will  apply  themselves  to  the  patient 
examination  of  provisions,  the  correct  un- 
derstanding of  which  requires  much  time 
and  thought.  The  consequence  of  brin^g 
enactments  of  this  nature,  for  the  firefl  time, 
under  the  consideration  of  the  House  at  the 
close  of  the  Session,  is,  either  that  the  terms 
in  which  the  Legislature  is  supposed  to  ex- 
press its  intention,  are  left  altogether  to  the 
member  who  has  charge  of  the  Bill,  and  the 
exercise  of  deliberative  functions  is  sus- 
pended, or  that  the  crude  suggestions  of 
individual  members  are  hastily  adopted, 
without  sufficient  regard  to  the  scope  of  the 
Act,  or  the  mode  in  which  they  may  affect 
its  operation.  Many  of  the  most  remarkable 
modern  instances  of  defective  legislation 
may  be  traced  to  this  source,  and  the  pub- 
lic will  have  good  cause  to  rejoice,  if  the 
Session  about  to  terminate,  does  not  produce 
more  than  an  average  crop  of  legislative 
blunders  and  abortions. 

The  absence  of  concert  and  perfect  un- 
derstanding between  the  Lord  Chancellor 
and  the  other  Law  Offiicers  of  the  Govern- 
ment, of  which  a  signal  illustration  was 
afforded  Bi  an  earlier  period  of  the  Ses- 
sion, by  the  Sotidtor-General  announcing  a 
sweeping  scheme  for  the  reform  of  the 
Bcclesiastieal  Courts,  which  Lord  Cran- 
worth  took  an  early  opportunity  of  repudi- 
atmg,  has  again  been  inade  apparent  in  the 


Progress  of  Ugdl  LegUUOim^Winding  up  of  the  SessUm. 


246 

proceedings  upon  the  "Eiridenoe  Amend- 
ineDt  Bill."  This  Bill,  which  was  shaped 
in  the  House  of  Lords  upon  the  express 
sn^estion  of  the  Lord  Chancellor,  so  as  to 
avoid  dehateahle  topics,  and  include  nothing 
hut  an  alteration  of  the  law,  by  rendering 
husband  and  wife  competent  to  give  evi- 
dence for  and  against  each  other,  ex- 
cept as  to  privil^Mi  communications,  was 
transmitt^  from  the  Upper  House  in  this 
form.  No  sooner  had  it  arrived  in  the 
House  of  Commons,  however,  than  straight- 
ways  the  Attorney- General  proposes  to  add 
to  the  Bill,  which  was  intended  to  make  a 
single  change  in  the  Law  of  Evidence,  eight 
new  clauses  founded  on  the  Second  Report 
of  the  Common  Law  Commissioners,  which 
are  marked  alphabetically  in  the  amended 
print  of  the  Bill,  and  the  individual  im- 
portance of  which  may  be  collected  from  the 
subjoined  summary : — 


After  these  amendments  were  propoBed 
by  the  Attorney-General,  in  the  Bill  seat 
from  the  Lords,  a  Bill  to  reform  the  Pne- 
tice  and  Procedure  of  the  Common  Lnr 
Courts  hi  Ireland,  was  suoceesfully  con- 
ducted through  the  House  oi  Commons  by 
Mr.  Whiteside.  This  Bill  included  all  ihe 
leading  provisions  of  the  English  Commoa 
Law  Procedure  Act  of  1852,  and  also  con. 
tained  many  of  the  amendments  in  the  Iaw 
of  Eyidence  and  Procedure,  recommended 
by  the  Common  Law  Commissioners  in 
their  Second  Report.  When  the  Irish  Bill 
reached  the  House  of  Lords,  the  Lord 
Chancellor  insisted,  that  it  was  the  duty  of 
their  Lordships,  only  to  pass  that  portion 
of  it  which  was  copied  from  the  Conmon 
Law  Procedure  Act,  and  which  was  recom- 
mended by  English  experience,  and  to 
strike  out  all  those  clauses  which  embiaeed 
the  suggestions  contained  in  the  Second 
Report  of  the  Common  Law  CommissioneB, 
until  sufficient  time  had  been  allowed  for 
considering  the  recommendations  of  these 
learned  persons.  His  Lordship  added,  that 
he  felt  it  would  Ije  discreditable  to  recom- 
mend such  alterations  without  having  hid 
more  time  for  consideration  than  he  hid 
yet  been  enabled  to  give  to  the  Second  Be- 
port  of  the  Common  Law  Commissioners, 
and  the  Law  Lords  unanimously  adopted 


"  Clause  A. — If  any  person  called  as  a  wit- 
ness shall  refuse  from  conscientious  motives  to 
be  sworn,  the  Judge,  or  presiding  officer,  being 
satisfied  of  the  sincerity  of  such  objection, 
shall  permit  the  witness  to  affirm  or  declare  in- 
stead of  being  sworn ;  such  oath  to  be  in  a 
specified  form. 

"Clause  B.— Persons  wilfully  making  such 
affirmation  or  declaration  falsely  to  be  subject 
to  the  same  punishment  as  for  perjury.  — ^       . 

'*  Clause  C. — A  party  producing  a  witness,  i  Lord  Cranworth's  suggestion,  and  agreed 
:  not  to  be  at  liberty  to  impeach  his  credit  by '  upon  discarding  that  portion  of  Mr.  White- 
^  general  evidence  of  bad  character,  but  if  he '  side's  Bill,  which  proceeded  upon  the  S^ 
prove  adverse,  the  witness  may  be  contradicted  ;       ^j  Report.     If  the  House  of  Commons 
by  other  evidence,  or  it  may  be  proved  that  i  .      '^  - 

such  witness,  at  other  times,  mads  statements 
inconsistent  with  his  present  testimony. 

"  Clause  D. — If  a  witness,  on  cross-examina- 
tion, does  not  distinctly  admit  that  he  made  a  wtwiw^  »..»*  ^.^...g^^^  ««  .-  -w..  -rr-     -  ^, 
statement  inconsistent  with  his  present  testi-  ■  have  no  doubt  that  Lord  Cranworth  w 
mony,  proof  may  be  given  that  he  did  in  fact !  act  consistently,  and  deal   with  it  in  »« 
"*«^^      „      ,     .  ^  same  manner  in  which  he  dealt  with  Mr. 

"  Clause  E.-.A  witness  may  be  cross-exa- .  ^j^lj^g^^ig   gm    |,y  rejecting  the  added 
mined  as  to  previous  statements  m  writmR,   j  ^      j    ^    J^      J    edifying  to  find 

made  by  him,  relative  to  the  subject-matter  of  ^»»"»«^='>  ^\J     t       i  Tfc      -♦^'L^f  •inl  the 
the  cause,  wilhout  producing  the  writing.         '  the  head  of  the  Legal  Department  andjw 

"  Clause  F.-In  case  of  a  witness  denying,  I  <^Wef  Law  Officers  of  the  Crown  play?««  ^ 
or  refusing  to  answer,  whether  he  has  been !  cross  purposes  upon  questions  ot  Uiis  na- 
convicted  of  i^eijury,  or  any  form  of  crimen 
falsi,  the  opposite  party  may  prove  such  con- 
viction. 

"Clause  G.  —  Comparison  of  a  disputed 
handwriting  with  any  writing  proved  to  be 
genuine,  may  be  made  by  witnesses,  and  sub- 
mitted to  the  Court,  as  evidence  of  the  ge- 
nuineness or  otherwise  of  the  writing  in 
dispute. 

"Clause  H. — It  shall  not  be  necessary  to 
prove  by  the  attesting  witness,  any  instrument, 
to  the  validity  of  which  attestation  is  not  re- 
quisite ;  and  such  instrument  may  be  proved 
.by  admission  or  otherwise^  as  if  there  had  been 
no  attesting  witness  thereto."  i 


;  sanctions  the  amendments  proposed  hy  the 
Attorney-General,  and  the  Evidence  Amend- 

'  ment  Bill,  returns  to  the  House  of  Lords 
altered  and  enlarged  as  it  now  appearsj  we 


'  ture. 


the 


For  the  first  time  for  many  years, 
Session  is  expected  to  conclude  without  i^ 
Legislative  interference  with  the  junsdict^ 
or  procedure  of  the  Countfj  Courts,  in 
lieu  of  the  Acts  which  have  recurred  almost 
annually,  there  is  now  to  be  a  Commi^^o" 
to  inquire  into  the  constitution  and  juns^c 
tion  of  these  tribunals,  and  it  is  stiU  ihW« 
consideration  whether  the  inquiry  »**y  * .. 
also  comprehend  the  jurisdiction  «"?  **5r 
nistraUon  of  the  Courts  of  Bankm^^' 
What  connexion  there  is   between  ^^ 
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riq^tqr  and  the  County  Courts,  beyond  the 
fikct  that  Lord  Brougham  has  proposed 
that  the  County  Court  Judges  should  su- 
persede the  Bankruptcy  Commissioners  in 
the  country  districts,  we  are  at  a  loss  to 
understand.  It  was  stated  by  the  Lord 
Chancellor,  that  he  had  succeeded  in  ob- 
tainiiig  the  consent  of  Mr.  Justice  Erie  to 
be  phtoed  on  the  Commission,  and  had  hopes 
that  the  Master  of  the  Rolls  would  preside 
orer  it  It  b  impossible  that  either  of  the 
learned  Judges  thus  referred  to  could  give 
llieir  attention,  and  exercise  a  judgment 
upon  any  question  of  jurisdiction  or  prac- 
tice, without  advantage.  The  Master  of 
the  Bolls,  and  the  Judges  of  the  Court  of 
Queen's  Bench,  however,  are  supposed  to 
be  fully  occupied,  and  we  shoula  greatly 
lament  to  find,  that  the  acceptance  of  the 
office  of  Commissioners  by  these  able  and 
distinguished  Judges  led  to  the  exclusion 
from  the  Commission  of  men,  less  elevated 
in  position,  but  necessarily  better  acquaint- 
ed with  the  practice  and  everyday  working 
of  the  system  which  it  is  proposed  to  in- 
quire into  with  a  view  of  amending.  Men 
of  business  who  will  devote  themselves  to 
the  investigation  are  needed,  rather  than 
fgteei  names. 


OPINIONS  OF  THE  PRESS  ON  THE 
CERTIFICATE  TAX. 

The  Timee  of  Friday,  the  22nd  July,  not 
unfairly  states  the  position  in  which  the 
question  stood  at  that  time  before  the  House 
of  Commons : — 

"  The  question  of  the  Attorneys'  Certificate 

nwas  discnsaed  and  determmed  on  Wed- 
y  under  what  Lord  Robert  Grosvenor 
^ery  justly  termed  'peculiar'  circumstances. 
The  House  was  in  some  sense  committed  to 
Uie  repeal  of  the  tax,  for  it  bad  divided  in 
favour  of  such  a  proceeding  more  than  once, 
^fhe  Chancellor  of  the  Exchequer  was  commit- 
ted against  the  repeal,  and  the  force  agaiost 
him  had  been  partially  neutralised,  not  only  by 
a  concession  on  another  point,  but  by  the  ac- 
cidental abaeoce  of  certain  members.  In  the 
end^  the  Attorneys'  Relief  Bill  was  rejected  by 
a  muority  of  84,  so  that  this  matter  is  at 
length  decided.  That  the  conclusion  of  the 
House  wiU  be  also  the  conclusion  of  the  coun- 
try we  have  little  doubt. 

*'  Mr.  Gladstone  stated  the  case  so  stronjg:ly 
as  to  leave  his  hearers  no  practical  alternative. 
Recapitulating  the  results  of  his  Budget,  and 
tddng  into  account  the  unfavourable  prospects 
of  the  coming  harvest,  he  could  not,  he  ob- 
served, safely  reckon  on  a  surplus  of  more 
than  60,000/.  or  100,000/.  This  was  on  the 
supposition  that  his  financial  scheme  was  to 


be  accepted  entire ;  but  there  were  two  points 
on  which  the  House  had  shown  a  disposition 
to  make  retrenchments  for  itself.  The  Adver- 
tisement  Duty,  amounting  to  80,000/.,  had 
been  condemned,  and  the  Attorneys'  Certifi* 
cate  Duty,  producing  exactly  the  same  sum, 
had  also  Deen  marked  out  for  abolition  by  an 
independent  vote.  Mr.  Gladstone  was  thus 
threatened  with  a  loss  of  160,000/.,  which  was 
evidently  more  than  he  could  sustain.  His 
anticipated  surplus  of  from  50,00/.  to  100,000/., 
consiaering  the  happy  tendency  of  such  esti- 
mates to  exceed  themselves,  might  perhaps 
enable  him  to  meet  the  House  half-way,  and 
concede  one  out  of  its  two  demands,  but  it 
was  clear  that  both  sets  of  remonstrants  could 
not  be  indulged  without  ruin  to  the  whole 
Budget,  inasmuch  as  the  financial  scheme  for 
the  year  would  then  present  a  deficit.  It  was 
suggested,  therefcNre,  that  the  Advertisement 
Duty  could  certainly  not  be  repealed  if  the 
attorneys  were  relieved,  and  this  being  the  al- 
ternative offered,  the  House  threw  the  attor* 
neys  overboard  without  further  ado." 

The  writer  in  the  next  paragraph  justly 
states  the  hardship  and  inequality  of  the 
tax  as  applied  to  attorneys,  when  other  pro* 
fessional  classes  are  exempt  :— 

"  We  are  of  opinion  that  the  only  argu- 
ment maintainable  against  the  tax  is  that 
against  licences  in  general.  //  certainly  seeme 
hard  that  an  Attorney  should  be  called  upon  to 
pay  for  the  mere  privilege  of  practising  his  mro» 
fession,  while  a  Surgeon  on  the  other  side  qfthe 
street  is  ewempted  from  any  such  demand  j  for, 
as  far  as  'securing  respectability'  goes,  the 
guarantee,  if  really  created  by  a  9/.  tax,  if 
quite  as  desirable  in  one  faculty  as  the  other. 
We  may  go  beyond  professions,  and  say  that 
in  the  case  of  trades,  according  to  the  primd 
facie  view  of  principles,  either  all  should  be 
taxed  or  all  left  free.  Why  should  a  grocer,  or 
a  tea  dealer,  or  a  wine  merchant  be  taxed,  any 
more  than  a  butcher  or  a  draper,  or  a  silver- 
smith keeping  a  shop  in  the  same  town? 
Why,  to  take  a  still  stronger  instance,  should 
a  man  who  sells  fish  over  his  counter  without 
hindrance  be  compelled  to  pay  for  the  right  of 
selling  game  }  It  the  attack  had  been  made 
upon  the  whole  system  of  licences  there  wo^d 
not  have  been  much  to  say,  excepting,  perhaps, 
that  it  yielded  its  contribution  to  the  Treasury 
without  having  hitherto  produced  any  com- 
plaints. In  point  of  fact,  the  licence  of  the 
dealer  is  paid  for  by  the  customer  in  the  price 
of  the  articles  purchased ;  nor  has  the  arrange- 
ment, as  far  as  we  are  aware,  ever  excited  any 
opposition,  excepting  at  that  particular  point 
where  the  objections  to  be  taken  were  the 
smallest.  If  grocers  and  snuff-dealers  are  fit 
subjects  for  this  species  of  taxation,  attorneys 
are  unquestionably  fitter  still ;  nor  could  their 
Certificate  Du>*  ne  repealed  without  creating 
great  injustice  m,  La  case  of  all  licences  what- 
ever." 


In  additio  a    o  tae  Medical,  should  also 
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be  added  the  Clerical  Professioii,  together 
with  architects,  engineers,  brokers,  account- 
ants, agents,  &c.^  and  if  the  right  hon. 
gentleman  must  have  the  80,000/.  which 
e  now  insists  on  continuing,  let  him  ap- 
portion it  amongst  all  the  professional 
classes.  Each  would  then  have  to  paj  a 
Tery  moderate  sum. 

With  regard  to  the  trades,  mentioned  in 
the  preceding  extract,  it  should  be  recol- 
lected that  licences  are  only  required  from 
persons  who  deal  in  exciseable  articles,  such 
as  wine  merchants,  tea  dealers,  and  grocers. 
Thej  of  course  debit  the  consumer  with  the 
duty  on  the  articles  they  sell ;  but  the  pro- 
jGmsional  man  cannot  do  so.  His  charges 
are  strictly  regulated  and  cannot  be  ex- 
eeeded.  The  trading  and  commercial  classes 
who  do  not  come  within  the  scope  of  the 
Excise  Laws,  pay  no  annual  impost ;  and 
it  is  absurd  to  say  that  the  attorney  is  a 
fitter  subject  for  this  poll  tax  than  the 
dealer  in  snuff  and  tobacco ! 
The  writer  then  proceeds  to  obserre  that : 

^'  Of  the  Advertisement  Duty,  which  was  de- 
finitively abandoned,  we  have  repeatedly  said 
that  it  acted  both  oppressively  and  unfairly, 
not  only  upon  advertisers  but  upon  newspapers. 
Advertisements  in  books,  in  carriages,  at  rail- 
way stations,  on  railway  tickets,  and  even  on 
Tehicles  so  troublesome  as  to  be  put  down  by 
special  Act  of  Parliament,  were  left  scot  free. 
R  was  only  when  a  person  advertised  in  the 
regular  channel  that  he  was  called  upon  to  pay 
fluty,  and  this  duty  was  so  regulated  that  it 
was  exceedingly  oppressive  in  some  cases  and 
absolutely  inappreciable  in  others.  It  was  a 
tax  upon  the  intercommunication  of  wants,  and 
was  undoubtedly  opposed  to  many  of  the  most 
anproved  principles  of  trade  and  finance. 
Unluckly,  the  same  may  be  said  of  so  many 
other  taxes  that  the  arcument  loses  much  of 
its  weight,  but,  as  the  House  has  determined 
upon  the  relief  of  newspapers  preferentially, 
we  can  only  congratulate  ourselves  upon  the 
decision,  and,  if  the  subject  were  one  in  which 
we  were  less  immediately  interested,  we  should 
affirm  without  much  scruple  that  advertise- 
ments had  certainly  a  far  better  claim  than 
attorneys." 


NEW  ORDER  IN  CHANCERY. 

VACATION   JUDGE. — PBOCBSDING8  AT 
CHAMBERS. 

26<AJ«ly,1863. 
The  Lord  Chancellor,  with  the  advice  and 
assistance  of  the  Master  of  the  Rolls,  theLonli 
Justices,  and  Vice^Chancellon,  has  orderedaad 
directed — 

"  That  in  the  interval  between  the  close  of 
the  Sittings  after  any  Term  and  the  com. 
mencement  of  the  Sittings  before  or  at  the  be- 
ginning of  the  next  ensuing  Term,  any  Jadgt 
of  the  Court  may  sign  and  adopt  any  certifi. 
cate  made  by  the  Chief  Clerk  of  any  other 
Judge,  and  Orders  made  by  any  Judge  of  the 
Court  may  be  prosecuted  at  the  Chambers  d 
any  other  Judge  by  his  permission;  and  in 
case  the  prosecution  thereof  shall  not  be  com- 
pleted  during  such  interval,  the  prosecution 
may  be  continued  at  the  Chambers  of  the  same 
Judge,  if  and  so  far  as  he  shall  think  fit    la 
all  cases  in  which  any  Judge  signs  and  adopts 
a  certificate  made  in  pursuance  of  an  order 
made  by  any  other  Judge,  it  is  to  be  expressed 
that  he  does  so  for  such  other  Judge,  and  6ucli 
certificate  shall  in  all  future  proceedings  be 
deemed  to  be  signed  and  adopted  by  the  Judge 
for  whom  it  is  signed  and  adoptedl,  save  ttet 
no  application  to  discharge  or  vary  such  certi- 
ficate is  to  be  made  to  the  Judge  for  whom  thi 
same  is  skned  and  adopted,  without  the  leave 
of  the  Judge  by  whom  it  has  been  signed  and 
adopted ;  and  the  Judge  by  whom  it  has  bpen 
signed  and  adopted  is  to  have  the  same  power 
to  discharge  or  vary  the  certificate  as  he  would 
have  had  if  it  had  been  made  in  pursuance  of 
an  order  made  by  himself." 


LAW  OF  ATTORNEYS. 


"We  n«ed  not  wonder  that  the  Chancellor 
of  the  Exchequer,  instead  of  having  to  col- 
lect 80,000/.  in  sixpences,  and  to  keep  a 
Tigilant  eye  on  all  the  newspapers  in  the 
kingdom,  preferred  that  the  attorneys  should 
attend  at  Somerset  House  with  their  re- 
flective suma  of  9^.  or  6/.  next  November 
or  Beceaaber. 


EVIDENCE    OF    RETAINER. 

Instructions  given  by  one  director  to 
the  solicitor  of  a  company,  are  not  evi- 
dence to  fix  the  other  directors  with  liability 
fijr  his  bill  of  costs,  nor  can  an  offer  to 
accept  a  given  sura  in  payment  of  the  claim, 
on  condition  that  the  amount  of  the  dsim 
is  not  to  be  questioned,  be  deemed  a  aegh 
ciation  for  a  compromise. 

The  plaintiff  having  put  in  a  minute  of 
the  board  of  directors  whidii  confirmed 
other  minutes  of  the  jyreeeding  day,  is  not 
bound  to  put  in  the  mmutes  so  oonAnned. 

In  the  case  in  which  these  points  were  de- 
cided, the  plaintiff  was  the  solicitor  of  a  p^' 
posed  railway  company,  and  the  ^^^^'^^^ 
were  members  of  the  board  of  directors.  1^ 
action  was  brought  to  recover  the  anaouDt  v 
the  plaintiff's  bill  of  costs.  On  the  tn4  ^' 
Udn  minutes  of  the  board  of  direcUMrs  wers.pw 
in  evidence,  dated  22nd  September,  in  one  (» 
which  it  was  stated  that  certain  other  maum 
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dated  Uw  2l8t  September,  had  been  read  and 
confimied;  and  thereupon  it  waa  contended 
ifasfc  ^e  minutes  so  referred  to  must  be  put  in 
and  read  as  part  of  the  plaintiff's  evidence.  It 
ma  not  a  mere  formal  matter,  for  some  of  the 
jnunttaa  wmre  rejected.  Such  as  were  con- 
firmed were  thereby  incorporated  with  the 
xniDotee  of  confirmation  and  became  part  of 


We  haTe  here  an  additional  contribution 
to  the  already  large  stock  of  works  on  the 
New  Acts  and  Orders  in  Chancery,  and  the 
alterations  effected  in  the  Jurisdiction  and 
Practice  of  the  Courts.  The  time  has 
scarcely  yet  arrived  for  the  composition  of  a 
complete  book  of  Practice,  comprehending 


xniDOtea  of  confirmation  and  became  part  oi  ^X^'tV         •        r^u- <u,J«,.  o^ifprn   dnve- 
the  evidence^preciselv  as  if  ^W -«  reciud  aU  ^at^^^^^^^  S'^^^Se'e^ 


SIS  exteneo.  To  treat  them  otherwise  would  be, 
like  reading  a  deed  which  referred  to  a  schedule 
and  omitting  to  read  the  schedule  itself.  To 
thia  it  was  answered,  that,  althouffb  the  reading 
of  the  one  minute  let  in  the  confirmed  minute, 
yet  it  must  be  put  in  by  the  d^endants  as  part 
of  their  evidence  ;  and  the  learned  Judge  held, 
that  the  plaintiff  was  not  bound  to  put  in  the 
minutes  so  confirmed. 

The  defendant  was  then  called  as  a  witness, 
and  deposed,  that  he  had  offered  to  accept  a 
certain  sum  in  payment  of  his  bill  of  costs,  on 
condition  that  IBs,  a  share  were  returned  to 
the  shareholders,  and  that  the  amount  of  his 
biU  was  not  questioned. 

It  was  objected  that  this  was  a  negociation 
for  a  compromise ;  but  the  Judge  held,  that 
the  evidence  was  admissible,  for  a  compromise 
inferred  a  surrender  of  some  claim,  while  here 
there  was  a  stipulation  that  the  amount  of  the 
tSl  was  not  to  be  questioned. 

It  was  thra  proposed  on  behalf  of  the  plain* 
tiff  to  prove  that  instructions  were  given  to 
lum  by  one  of  the  directors,  not  a  party  to  the 
8oit,  to  transact  certain  business,  the  charge 
for  which  formed  part  of  the  bill  of  costs  ;  and 
it  was  contended,  that,  as  the  plaintiff  had  re- 
ceived a  retainer  from  the  directors  to  act  as 
their  solicitor,  he  was  bound  to  act  upon  the 
instructions  and  obey  the  directions  of  any  one 
of  them  acting  from  time  to  time  in  the  way  of 
his  duty  as  director,  and  that,  consequently, 
snch  instructions  and  directions  were  admis. 
sible  as  evidence  against  the  defendants,    llie 
learned  Judge,  however,  rejected  the  evidence, 
aa  the  director  in  question  was  not  a  party  to 
the  suit.     The  plaintiff  was  therefore  non- 
suited.   Burchail  v.  Spottiswoode,  6  Car.  & 
Kir.  302. 


NOTICES  OF  NEW  BOOKS. 

The  New  Praeiiee  of  the  High  (kmrt  of 
Chancery  as  founded  by  the  Jcie  15  4" 
16  Fict,  cc.  80,  86,  87,  and  all  the  de- 


tailed with  the  new,  and  the  whole  em- 
bodied  in  one  entire  work.     Two  or  three 
years  hence,  i*hen  the  various  clauses  of  the 
several  Acts,  and  the  numerous  Orders  of 
Court,  have  come  under  discussion  before 
the  Court,  and  received  their  due  judicial 
interpretation,  then  will   be  the  time   to 
compile  something  like  a  code  of  practice. 
In  the  mean  time,  however,  the   sever^ 
Treatises  which  have  been  published  vml 
be  useful  to  the  practitioner,  and  aid  him 
in  the  discharge  of  his  duty.     It  is  unne- 
cessary  and  would  be  difficult,  and  perhaps, 
in  the  result  unsatisfactory,  to  draw  any 
comparison  between  the  present  work  and 
those  of  Mr.  Headlam,  Mr.  Kennedy,  Mr. 
Toulmin,  Mr.  O'Dowd,  Mr.  Braithwaite, 
and  Mr.  Weigall-^all  of  whom,  in  various 
degrees,  have  rendered  good  service  to  the 
Profession,  and  at  an  earlier  period  than  the 
present   author.      Mr.   Jarman,   however, 
has  had  the  advantage  of  as<»rtainnig  the 
decisions  which  have  been  pronounced  from 
the  time  the  Acts  and  Orders  came  into 
operation,  and  he  appears  diligently  to  hare 
availed  himself  thereof. 

The  Author  baa  divided  his  work  into 
three  Parts*  , 

The  1st  Part  contams  a  complete  analysis 
of  the  15  &  16  Vict.  cc.  80  &  86,  and  snch 
parts  of  c.  87  as  relate  to  the  practice  of  the 
Court.  It  also  contains  a  summary  of  the 
General  Orders  which  have  been  issued 
since  the  passing  of  the  Acts. 

The  2nd  Part  consists  of  practical  direc- 
tions for  the  conduct  of  suits  in  Equity, 
from  the  commencement  thereof  to  the 
decree  or  decretal  order,  whether  com- 
menced by  bill,  claim,  or  summons.  Each 
mode  of  proceeding  is  treated  of  distinctly. 
The  3rd  Part  comprises  the  practice  in 
the  Chambera  of  the  Ekjuity  Judges,  from  the 


10  ^»cr.  cc.  oy,  ou,  o/,  ««c*  ""  —  --    theChamberaof  the  Equity  Judges,  trom  me 
neral  Ordere  teeued  since  the  P<^*f^9of\  ^  ^^^^  ^;Sr  down  to  the  certifi. 

thoee  J^tsandas  eetabhehed  by  the  de-  \  ^J^^^"^^^ 
einans  of  the  Court,  unth  Practical  Di 


rections  relative  to  the  conduct  of  Suits, 
whether  by  Bill  or  Claim,  or  Onginal 
Summons,  and  of  Proceedings  in  the 
Judges'  Chambers,  including  Forms  of 
Costs  and  other  Forms,  and  a  copious 
Index.  By  Henry  Jarman.  London : 
W.  Maxwell;  S.  Sweet;  Stevens  & 
Nortpn,     1853.    Pp.454. 


cate  or  report.  -  i  t^-n 

The  Author  has  added  some  useful  bills 
of  costs  adapted  to  the  new  system,  in 
which  he  has  elucidated  the  alteration*  m 
the  practice  and  the  new  scales  of  Fees. 
Mr.  Jarman,  however,  properly  obaerves,— 

"That  by  reason  of  the  shortness  of  the 
Uma  during  which  the  new  system  has  been  m 
operation,  it  has  not  been  possible  for  the 
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Tsucing  Masters  yet  to  determine  what  are  the 
proper  costs  oa  every  point  of  practice;  and 
the  same  observation  applies  to  ike  Chief 
Clerks  of  the  Judges  as  to  those  costs  relating 
to  receivers  which  are  now  to  he  taxed  in  the 
Judges'  Chambers;  for  it  must  be  evident 
that  considerable  time  must  still  elapse  before 
many  matters  of  practice  are  brought  under 
their  notice.  It  will  therefore  not  be  expected 
that  these  forms  will,  as  to  all  items,  be  unde- 
viatingly  correct,  although  the  Author  is  con- 
fident in  stating  that  there  can  be  but  little 
variation  from  them,  even  when  the  practice 
shall  have  become  matured  and  settled." 

The  Author  also  remarks,  that 

**  There  are  many  matters  of  practice  left 
untouched  by  the  recent  Acts  and  Orders, 
which  were,  before  the  new  system,  already 
written  on  by  able  Authors,  and  which  there« 
fore  are  not  here  given  in  detail.  But  those 
points  of  practice  which  are  dealt  with  being 
so  materially  affected  as  that  some  work  on 
the  subject  was  imperatively  called  for,  it  is 
considered  that  the  following  is  of  a  character 
to  meet  in  some  degree  the  requirements  of  the 
Profession." 

Mr.  Jarman  also  states,  that  it  has  not 
been  any  part  of  his  present  intention  to 
dwell  upon  any  matters  not  altered  by  the 
Acts  and  Orders, — 

'''The  intention  being  merely  to  deal  with 
those  which  form  the  immediate  subject  of 
such  Acts  and  Orders,  and  to  show,  as  far  as 
may  be,  the  manner  of  working  out  in  actual 
practice  the  valuable  changes  thereby  effected ; 
ftt  (he  adds)  that  it  will  be  found  in  some 
mstances  this  intention  has  been  somewhat 
exceeded,  from  a  desire  to  render  the  work 
useful;  and  the  Author  concludes  bv  com- 
mitting his  labours  with  a  confidence,  mspn-ed 
by  many  years'  intimate  acouiuntance  with  the 
practice  of  the  Court  of  Chancery,  to  the  fa- 
vourable consideration  of  the  Profession." 


Digest  of  the  Statute  Laws.  In  the  vear  1833, 
Lord  Brougham,  then  Lord  Chancellor,  iasued 
a  Commission  directed  to  five  gentlemen  ihen 
at  the  Bar,  authorising  them  to  digest  into  one 
Statute  all  the  Statutes  touching  crimes,  and 
further  (amongst  other  things)  to  inqmn  <md 
report  how  far  it  might  be  es^^edient  to  eoMoli- 
date  the  other  branches  of  the  Statute  Law,  or 
any  of  them. 

"On  the  l7th  of  July,  1835,  the  Comnus. 
sioners  made  a  report  on  this  last-mentioned 
subject,  pointing  out  the  mode  in  which  they 
thought  that  a  Consolidation  ai  the  Sutnte 
Law  might  be  accomplished,  but  since  th^ 
time  nothing  further  nas  been  done  on  tbii 
report  I  do  not  propose  any  renewal  of  tbo 
Commission.  I  have  satisfied  myself  that  the 
best  chance  of  completing  a  general  Consoh- 
dation  and  Digest  of  the  Statute  Law  will  be^ 
at  once  to  l^n  the  work  without  foith« 
inquiry  as  to  the  best  mode  of  finally  accomr 
plishing  it  I  am  persuaded  that  as  the  wotk 
proceeds  those  engaged  in  it  will  discofer, 
both  as  to  classification,  arrangement,  and 
language,  what  will  be  their  most  expedioit 
course ;  and  I  am  anxious,  therefore,  to  set 
some  competent  persons  to  the  task  forthwith. 

"  For  this  purpose,  I  propose  to  retain  the 
services  of  Mr.  Bellendeu  Ker,  who  is  the  od^ 
Commissioner  named  in  Lofd  Brougfaaffl^ 
Commission  who  can  practically  be  considered 
as  now  remaining.  Mr.  Starkie,  one  of  the 
other  Commissioners,  is  dead ;  Mr.  Js^ce 
Wightman  is  now  on  the  Bench;  and  Mr. 
Amos  and  Mr.  Austin*  the  other  Conunis- 
sioners,  have  retired  from  the  Frofeanon 
owinff  to  ill  health. 

•*  I  intend  to  employ  under  Mr.Bettenaen 
Ker  four  barristers  of  intelligence  and  in^ 
dustry,  whose  position  at  the  Bar  will  not  oe 
such  as  to  prevent  them  from  devoting  the 
whole,  or  almost  the  whole,  of  their  time  to  the 


CONSOLIDATION  OF  THE  STATUTES. 

INSTRUCTIONS   TO   THB    COMMISSIONERS 
AND   PLAN    OP   PROCBBDINO. 

The  following  papers  comprise  the  cor- 
respondence between  the  Lord  Chancellor  and 
the  Chancellor  of  the  Exchequer  relating  to 
die  expense  of  the  Commission,  with  the  in- 
structions of  the  Lord  Chancellor  to  the  Com- 
missioners, and  the  Chief  Commissioner's 
answer  to  the  Lord  Chancellor : — 

**No.  1. — Copy  of  a  Letter  from  the  Lord  Chan- 
cellor  to  the  Chancellor  of  the  Exchequer, 

"40,  Upper  Brook  Street,  Feb,  28,  1853. 

''Sir,— I  am  anxious  to  proceed  without 

May  in  the  work  which,  as  I  announced  in 

bi  House  of  Lords  on  the  14th  instant,  I 


«pose  t«  undertake^  namely,  a  Consolidated  stationery,  &c 


"I  cannot  propose  to  Mr.  Ker,  by  way  of 
compensation  for  his  services  for  one  y«tf» 
less  than  1,000/. ;  I  think  I  shaU  be  able  to 
obtain  the  assistance  of  four  other  gentleneo, 
well  qualified  for  the  task,  at  600/.  each.  »» 
impossible  that  the  work  should  be  completes 
in  a  year,  but  I  propose  to  engage  the  servi^ 
of  these  gentlemen  for  one  year  only:  W$ 
though  I  am  very  confident  as  to  the  praetiee* 
bility  and  great  usefulness  of  the  work,  ye*  ■* 
there  are,  I  am  aware,  persons  who  think  toe 
scheme  impracticable,  I  am  anxious  ^  "■'J 
the  means  of  stopping,  if  my  views  sWOJo 
turn  out,  after  one  year's  trial,  to  have  WW 
too  sanguine.  I  intend  to  lay  before  Pan** 
ment  from  time  to  time  statements  sbowu4 
how  the  work  is  proceeding. 

*'  In  addition  to  the  salaries  which  I  bsv« 
indicated,  it  will  be  necessary  that  these  g^' 
tlemen,  whom  I  will  call  the  Board  for  oofwj^ 
lidating  and  digesting  the  Statute  Law,  shoOJa 
have  a  room  conveniently  sitnatCi  together  «|^ 
a  messenger  attached  to  them.  They  ^^^^ 
have  two  or  three  r****'*"  **'  ♦*»•  Si«iules»  w^ 


»  copies  of  the  Statutes,  w«b 
Imakethisstatemiirtwiw* 


CotuoUdatwn  (^  the  Statutes^Inatructions  to  the  Commissionen,  S^e. 
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request  tbat  you  will  give  me  the  necessary 
sanction  of  the  Treasury  for  enabling  me  to 
proceed  witli  the  scheme. 

"  I  have  the  honour  to  be, 
"  Your  obedient  servant, 

"  (Signed)    Cranworth." 

"  No.  2. — Copy  of  a  Letter  from  James  Wilson^ 
Esq,,  to  the  Lord  Chancellor. 

"  Treasury  Chambers,  7th  March,  1853. 
"  My  Lord, — I  am  directed  by  the  Lords 
Commisffloners  of  her  Majesty's  Treasury  to 
acqaaini  your  Lordship,  with  reference  to  your 
lifter  dated  28th  uhimo,  that  their  Lordships 
Bxe  pleased  to  sanction  the  appointment  of  the 
proposed  Board  '  for  consohdating  and  digest-  \ 
VDg  Uie  ijtatute  Law ;'  the  said  Board  to  con- 
sist of  five  Commissioners ;  viz.,  Mr.  Bellenden 
K«r>  as  Head  Commissioner,  with  a  salary  of 
l,OOOL  a  year,  and  four  other  barristers  of 
aln^y,  at  salaries  of  600l.  a  year  each,  their 
seraoes  to  be  engaged  for  one  year  only. 

**  My  Lords  desire  me  to  add  that  they  will 
kmie  the  necessary  directions  for  providing  a 
room  for  the  proposed  Board  conveniently 
mtmtte,  with  a  messenger  to  be  attached  to 
Oktm,  and  the  necessary  copies  of  the  Statutes, 
stationery,  &c.,  will  be  supplied  for  the  use  of 
tlie  Commissioners.  ' 

**  i  have  the  honour  to  be, 
**  My  Lord, 
''Your  Lordship's  most  obedient  Servant. 
"(Signed)    J  am  m  Wilson." 


can  be  most  conveniently  done  by  each  gen- 
tleman at  his  own  chambers. 

"  If  you  should  feel  inclined  to  be  one  of 
the  four  gentlemen  selected  for  this  work,  the 
Lord  Chancellor  directs  me  to  say  he  will  be 
happy  to  name  you  for  the  purpose ;  but  hie 
Lordship  wishes  you  to  understand  that  if, 
from  change  of  plan  or  any  other  reason,  he 
shall  choose  to  dispense  with  your  services  at 
the  close  of  the  year,  you  must  not  consider  it 
a  reflection  or  in  any  way  a  hardship  on  you. 
"  I  have  the  honour,  &c., 

"  (Signed)    W.  C.  Spring  Rick.*' 


"  No.  3. — Copy  of  a  Letter  sent  to  each  qf 

the  Gemtlewten  appointed  to  the  Statute  Law 

Commission. 

"House  of  Lords,  llth  March,  1853. 

""Sib,— 1  am  durected  by  the  Lord  Chan- 
ee^ar  to  sUte  tbat  it  is  the  intention  of  her 
Majesty's  Government  to  proceed  without 
ddaj  in  ^he  work  of  the  Consolidation  of  the 
Stafeate  Law,  according  to  his  Lordship's  an- 
nooncement  in  the  House  of  Lords. 

"For  this  purpose,  his  Lordship  has  ob- 
tained the  assistance  of  Mr.  Bellenden  Ker, 
mider  whose  direction  the  work  will  proceed. 
He  proposes  to  obtain  the  services  of  four 
gtnUemea  under  Mr.  Ker,  who  will  be  pre- 
pared for  one  year  to  devote  their  whole  time 
to  die  work.  As  the  scheme  is  necessarily  to 
aome  extent  experimental,  his  Lordship  has 
liboiigfat  it  best  to  confine  his  plan  for  the 
pnaent  to  so  much  only  as  can  be  done  in  one 
vear.  The  course  of  proceeding  will  bo  regu- 
kfeed  by  Mr.  Ker,  under  the  Lord  Chancellor's 
om  immediate  superintendence. 

"  The  Lord  Chancellor  is  authorised  by  the 
Lord  of  the  Treasury  to  offer  to  each  of  the 
lour  gentlemen  a  sum  of  600/.  for  his  services 
dariDa  the  year. 

"I^  work  most  be  conunenced  at  the  very 
VgwwiMig  of  next  month.  A  room  will  be 
movided  with  two  or  three  copies  of  the 
SlalQtea,  with  stationery,  &c.,  but  probably  it 
willbc  fBond  that  the  chief  part  of  .the  work 


"No.  A.—Copy  of  Note  as  to  the  Revision  of 
the  Statute  Law. 
"1.  The  first  process  will  be  to  ascertain 
precisely  the  text  of  the  Statute  Law  as  it  now 
exists,  by  determining  what  Statutes  have  been 
repealed  (expressly  or  virtually),  what  have  em- 
pit  ed,  and  what  have  become  obsolete  or  uime^ 
cessary  in  the  present  state  of  society.  For 
this  purpose  a  copy  of  the  folio  edition  of  the 
Statutes  published  by  the  Record  Commission 
should  be  used,  beginning  with  the  Nova 
Statuta  of  Edward  IIL  (see  the  Report  of  the 
Statute  Law  Commissioners)^  and  for  the  later 
Statutes,  the  quarto  edition,  making  it  complete 
(where  Statutes  are  not  printed  at  length)  by 
1  Queen's  Printer's  copies  and  from  other  edi- 
I  tions  postponing  the  question  as  to  examining 
Uie  copies  with  the  original  rolls  till  it  is  de» 
tarmined  what  enactmenta  shall  be  actually 
founded  on  the  resulU  of  the  investigation. 

"The  revised  Statutes  will  also  be  noticed, 
and  whether  revised  intentionally  or  not,  and 
those  also  as  to  which  it  is  douotful  whether 
they  are  in  force,  or  not 

"  IL  The  text  having  been  thus  exammed,»a 
special  and  detailed  report  should  be  made  of 
aU  the  repealed,  expired,  and  obsolete  Statutep,. 
also  of  those  which  appear  to  have  been  revived 
unintentionally,  and  those  which  are  doubtful. 

"  This  report  will  form  the  groundwork  of  a 
declaratory  Bill  to  repeal  (or  confirm)  such 
Statutes,  to  be  introduced,  if  possible,  at  the 
end  of  the  present  Session. 

"  IIL  All  doubts  being  thus  removed  and 
all  unnecessary  matter  disposed  of,  the  next 
process  wiU  be  to  devise  a  plan  for  a  systema- 
tic arrangement  of  the  existing  Statute  Law  ac 
cording  to  subjects,  and  to  make  a  Digest  (trans- 
lating the  Latin  and  French  Statutes). 

"This  Digest,  when  made,  will  be  the  ma- 
terials for  a  Consolidation  of  the  existing  Sta- 
tutes, and  specimens  of  such  consolidation  will 
be  prepared  in  various  modes;  e.  ^f. 
"(a.)  Merely  stating  the  existing  Statute 
Law,  removing  discrepancies,  obscurities, 
and    surplusage,  and  incorporating    ti^e 
effect  of  judicial  decisions. 
"  (ft.)  Stating  completely  the  Law,  Statute 
and  Common,  on  the  subject,  with  defini- 
tions, &c. 
"  IV.  The  proceedings,  after  preparmg  sui* 
specimens,  may  be  left  for  future  consideration 
If  no  saeh  conso^tiona  as  above  eugigeated 

p  & 
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are  ap^reed  upon,  all  that  should  be  done  as  to  ' 
the  existing:  Statutes  (after  the  declaratory  en-  , 
actraent  before-mentioned),  \fill  be  to  fiup])ly ' 
any  deBciencies  and  remove  doubts  as  to  ivhat 
is  in  force.    What  is  necessary  in  this  respect . 
will  he  ascertained  in  the  course  of  making  the  ! 
Digest.     In  any  case  (even  if  no  consolidation  ' 
is  attempted)  the  Digest  will  be  very  useful  as 
a  guide  to  future  legislation,  as  well  in  consoli- 
dating and  altering  the  law  as  in  new  enact- 
ments. 

"In  the  Digest  the  heads  already  consoli- 
dated {Revenue,  Sfc.)  and  also  Criminal  Law 
(unless  Parliament  decides  not  to  go  on  with 
the  Digest  already  prepared)  may  be  omitted. 

"V.  Each  party  engaged  in  the  different 
branches  of  the  work  will  bear  in  mind  that, 
in  addition  to  the  object  of  rendering  the  exist- 
ing Statute  Law  clear  and  consistent,  there  is 
another  object  equally  important;  namely,  to 
establish,  as  far  as  possible,  such  systematic 
rules  as  might  Insure  a  like  consistency  and 
clearness  in  future  legislation. 


"No. 


,  5. — Copy  of  a  Letter  from  H.  Bellenden 
Ker,  Esq,,  to  the  Lord  Chancellor. 

"Lincoln's  htn,  May  20,  1853. 

"  My  Lord, — In  pursuance  of  your  Lord- 
ships directions,  I  beg  to  state  that  the  gentle- 
men appointed  by  your  Ijordship  to  revise  and 
Consolidate  the  Statute  Law,  &c.,  met  for  the 
first  time  on  the  2nd  of  April  last,  and  that  we 
had  several  subsequent  meetings,  at  which  we 
considered  which  would  be  the  best  mode  of 
proceeding  to  carry  out  the  objects  indicated 
Dv  your  Lordship  at  the  meeting  held  at  your 
house  on  the  31st  March. 

•*  It  was  arranged  that  Mr.  Anstev  and  Mr. 
Rogers  should  proceed  with  a  careful  examina- 
tion of  the  Statutes,  commencing  with  the 
earliest,  and  should  make  a  list  of  such  as  are 
absolete  or  expired,  or  directly  or  virtually  re- 
pealed, for  the  purpose  of  makhig  a  report  to 
your  Lordship,  enumerating  those  which  it 
might  appear  advisable  at  once  to  repeal  or  de- 
clare repealed,  in  order  to  remove  so  much 
useless  matter  from  the  Statute  Book.  In 
these  lists  great  progress  has  been  made,  and 
Mr.  Anstey  and  Mr.  Rogers  expect  to  have 
completed  the  revision  of  the  whole  Statute 
Book  (for  the  preliminary  purpose  before- 
mentioned)  before  the  end  of  the  present 
Session. 

*'  Mr.  Coode  has  been  employed  on  a  criti- 
cal  examination  of  the  Statutes  on  a  different 
system,  beginning  with  the  latest  Statute,  for 
the  purpose  of  ascertaining  exhaustively  what  j 
is  the  Law  now  in  force ;  this  will  enable  him, 
when  his  task  is  finished,  to  check  and  com- 
plete the  list  of  Mr.  Anstey  and  Mr.  Rogers. 

"  Mr.  Brickdale  has  been  employed  in  pre- 
paring specimens  of  a  Digest  according  to 
several  methods :— Ist.  A  Digest  of  the  mere 
Statute  Law ;  2nd.  A  Digest  of  the  whole  I^w 
as  it  now  exists,  including  both  Statute  and 
Common  Law  and  the  decisions  of  the  Courts,  I 
but  without  ititrnduchig  any  aHerations  j  3rd. ; 


A  Digest  or  Code  introdacing  such  improre- 
ments  and  simplifications  as  appear  desirable 
without  departing  from  aay  general  principlR 
of  En^rlish  Law.  The  subject  be  baa  takea  is 
that  of  Distress  for  Rent. 

"  Mr.  Anstey  is  also  preparing,  as  a  specimen, 
a  Difirest  of  the  Law  relating  to  Insurance;  and 
Mr.  Coode  is  completing  a  very  elaborate  (and, 
I  conceive)  very  useful  Digest  of  the  Statutes 
now  in  force  relating  to  the  Poor,  a  subjeet 
with  which  he  has  been  familiar  for  some  time. 
It  is  also  proposed  that  Mr.  Rogers  shall  iwe- 
pare  specimens  of  a  Digest  of  the  Law  relating 
to  Bills  of  Exchange. 

The  object  of  these  specimens  will  be  to  give 
your  Lordship  the  means  of  judging  what  will 
be  the  comparative  value  of  Digests  prepared 
in  the  several  modes  above-mentioned,  and 
also  what  amount  of  alteration  of  the  Law  wiH 
be  necessary  in  order  to  make  it  more  simple 
and  accessible  than  it  now  is. 

"  Mr.  Brickdale  has  also  employed  a  portion 
of  his  time  in  revising  the  list  of  repealed  and 
other  Statutes  prepared  by  Mr.  Rogers ;  and 
Mr.  Anstey's  list  will  be  revised  in  like  manner 
before  being  submitted  to  your  Lordship. 

**  During  the  progress  of  our  exmination  of 
the  Statutes  the  attention  of  all  has  been  turned 
to  the  consideration  of  what  improyemcnts 
may  be  introduced  in  the  mode  of  framing  and 
passing  future  Statutes,  and  especially  to  the 
consideration  of  the  different  Clauses  Consoli- 
dation Acts  which  have  been  found  so  useful 
in  diminishing  the  length  and  insuring  the 
completeness  and  uniformity  of  Local  and  Per- 
sonal Acts,  with  a  view  to  the  question  whether 
they  may  not  be  rendered  more  complete,  and 
whether  the  principle  on  which  they  are  bmsed 
may  not  he  extended. 

"  I  fully  expect  that  before  the  end  of  this 
Session  we  shall  be  able  to  lay  before  your 
Lordship  for  consideration  the  several  matters 
to  which  I  have  above  referred. 

"  I  have  the  honour  to  remain, 

"  My  Lord, 
'*  Your  Lordship's  faithful  Servant,  . 
"  H.  Bellekdbn  Ker, 

"  The  Lord  Chancellor, 
«5-c.     4-c.     4c." 


REGISTRATION  OF  ASSURANCE* 

It  appears  to  be  generally  underalood 
that  the  Bill  now  in  Select  ComimttM  «f 
the  House  of  Commons  will  be  postpened ; 
but  it  may  be  useful  to  the  Profession  to 
take  into  consideration  the  different  plans 
of  registering  deeds,  in  order  that  they  may 
arrive  at  a  safe  and  satisfactory  condusion 
before  the  subject  is  again  introduced  into 
Parliament. 

Amongst  other  advocates  for  regislfslioiiy 
it  is  proper  that  we  should  notice  Mr* 
Robert  Wilson,  a  solicitor,  who  pubKAed 
an  able  pamphlet  some  years  ago,  and  M 


Jt^^kirmtion  of  Aumanctif, 


Ida  views  before  the  Commissioners.  He 
has  just  now  issued  another  pamphlet  in 
the  form  of  "  A  Letter  to  Lord  John  Russell 
on  the  Transfer  of  Landed  Property/' 

Mr.  Wilson,  though  strongly  in  favour 
of  a  General  Register,  is  very  decidedly 
op|)osed  to  the  Bill  now  hefore  Parliament,  i 
which,  he  describes  as    '^  nothing-settUng 
and  self-destructivei"  and  perpetuating  the  { 
existing  evils  *'with  additional  burdens  of| 
it»  own  creation.'*  j 

^  Mr.    Wilson,  in    accordance    with    the ! 
views  of  the  Commissioners,  maintains  the  ! 
necessity  of  a  map.    By  way  of  illustration,  I 
he  selects  a  particular  parish  iu  the  county 
of  Kent*     He  says : —  • 

"I  will  proceed  to  apply  the  proposed 
machioery  to  the  tithe  map  of  the  parish  of 
Graveney,  in  Kent,  which  the  Commissiooers 
lithographed  on  a  greatly  reduced  scale,  and 
which  I  have  copied  from  the  Appendix  to 
their  Report.  The  county  of  Kent,  being  in 
great  part  well  mapped  under  the  Tithe  Com- 
mission, would  be  a  ^ood  county  to  be((in 
with,  in  the  absence  of  any  coDsiderable  oppo- 
sition on  the  part  of  its  landowners. 

"  Let  it  be  supposed,  then,  that  we  adopt 
the  Graveney  tithe  map,  annexed  on  a  reduced 
scale ;  with  a  book  of  reference  to  it,  contain- 
ing the  numbers,  as  on  the  map,  with  descrip- 
tion and  contents  of  each  number,  and  with 
blank  colnmns  for  the  names,  addresses,  and 
descriptions  of  the  freeholders,  and  the  dates 
of  provisional  registration;  to  which,  if  thought 
fit,  a  column  for  values  might  be  added ;  but  I 
shaU  not  incumber  this  letter  by  entering  into 
the  ouestion  of  valuation. 

''There  must  be  a  *  Land  Register  Office ' 
m  London,  consisting  at  first  of  a  large  room 
for  the  county  of  Kent,  divided,  as  in  the  an- 
nexed plan,  into  eight  compartments  for  parish 
business,  alphabetically  distingnished,  hke  the 
compartments  in  the  transfer  offices  at  the 
Bank  of  England ;  with  a  ninth  compartment 
for  general  county  business. 

''After  a  suitable  notiee,  an  Assistant* 
Registnr  would  go  down  from  the  London 
aSee  to  the  parish  of  Graveney,  for  the  pur- 
sow  cl  registering  the  names  of  the  free- 
nolders  of  the  lands  contained  in  that  parish. 
He  wonld  hold  meetings,  and  receive  claims, 
and  wonid,  in  the  occasional,  bnt  I  should 
bope  not  very  frequent,  case  of  conflicting 
daims  to  the  freehold,  ascertain  by  evidence 
who  was  the  freeholder  de  facto,  and  enter  his 
aame,  anbject  to  appeal.  He  would,  in  sub- 
stance, follow  the  practice  laid  down  by  the 
General  Inclosure  Act,  8  &  9  Vict.  c.  118, 
46th  and  following  sections;  the  marginal 
notes  of  which  would,  if  the  words  '  assistant- 
iQgistrar '  and  '  registrar '  were  substttnted  for 
Iko  words  'vttliier'  and  '  commisskiMr,'  run 


19  *  Atsutmi-regiairar  to  hold  nmtmgsr 
'  Claims  to  6e  delwered  m  writing :  *  *  Stotemtnt 
<  olmmo  is  So  dtfomiod  /or  omtrnmotimi' 
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'  Claims  to  he  heard  and  dsterwuned  bjf  assist^ 
ant-registrar,  subject  to  appeal  to  registrar :  * 
*  Titles  not  to  be  determined  bg  assistant-regis- 
trar or  registrar,* 

"  This  last  is  the  marginal  note  of  the  49th 
section,  which  expressly  adoiita  our  profiosed 
pnnciple  of  registering  the  posseission,  by  pro* 
vidin|{  that  nothing  in  the  Act  contained  '  shall 
extend  to  enable  the  valuer,  or  the  commiS" 
sionera,  or  any  assistant-commissioner  .  .  • 
to  determine  any  right  between  any  parties, 
contrary  to  the  actual  possession  of  any  such 
partjr.* 

"The  assistant-registrar  would  take  down 
with  him  a  printed  copy  of  the  book  of  refsr^ 
ence,  with  the  numbers  and  descriptions  of 
the  knds  ahready  filled  in,  and  with  blank 
columns  for  the  names,  addresses,  and  de- 
scriptions of  the  freeholders,  and  the  dates  of 
provisional  registration-  These  particular! 
would  be  added  by  the  assiaUnt-rev istrar ; 
and  the  book  of  reference  would  be  returned 
by  him  to  the  London  office,  completed  as  an« 
nexed;  the  black  ink  showing  the  original 
printed  form,  and  the  red  ink  showing  the 
additional  matter  supplied  by  the  assistant- 
registrar." 

We  have  thus  placed  before  us  the 
practical  views  of  an  able  solicitor  on  the 
difficult  question  of  the  modus  operandi  of 
this  great  scheme ;  and  which  he  furthsr 
explains  as  follows : — 

'•  The  Book  of  Reference,  thus  coraplete4 
would  be  the  commencement  of  the  Register. 
A  person  desirous  of  apjieaUng  against  a  do- 
cision  of  the  assistant-reKi*^!'^'^*  would  be  al- 
lowed some  very  short  time,  say  a  fortnight,  to 
register  iu  London  his  claim  to  the  freehold  J 
which  claim  might  be  brought  before  the  Chief 
Registrar,  either  by  the  claimant,  upon  a  sum- 
mons to  cause  why  his  name  should  not  be 
substituted  for  that  of  the  registered  freeholder; 
or,  (if  the  claimant  did  not  take  out  this  stun- 
mons  within  a  week  after  the  entry  of  the  claim), 
by  the  registered  freeholder,  upon  a  summons 
to  show  cause  why  the  registered  claim  to  the 
freehold  should  not  be  discharged.  The  regis- 
trar would  confirm  the  existing  registration  of 
the  freehold,  or  alter  the  register  by  putting 
the  freehold  into  the  name  of  the  claimant  i 
and  in  either  case,  the  unsuccessful  parts 
might  bring  an  action  in  one  of  the  Courts  of 
Law,  by  way  of  appeal  from  the  registrar,  as 
already  explained;  when  a  copy  of  the  writ 
by  which  the  action  was  commenced  would  be 
registered,  as  a  qualification  of  the  registered 
freehold. 

"  The  freehold,  or  present  fact  of  appropria- 
tion, being  thus  ascertained  and  registered, 
some  sufficient  time,  not  exceeding  five  vears, 
but  which  I  think  ought  not  to  exceed  two 
years,  with  an  extension,  in  either  case,  ill 
favour  of  persons  abroad  or  under  disabilities, 
would  be  albwed  for  the  registration  of  any 
existing  deed,  or  other  matter,  by  which  tha 
freehold's  apparent  tide  might  be  impeached 
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or  qualified.  The  registrar  vrould  receive  any- 
thing which  might  be  brought  in  after  the  five 
or  two  years ;  but«  as  it  would  only  be  during 
the  prescribed  period  that  a  purchaser  would 
be  aneeted,  by  the  law  itself,  with  constructive 
notice  of  the  possible  existence  of  rights,  origi- 
nating before  the  commeucemeDt  of  the  re- 
gister, and  not  yet  brought  in,  a  registration 
made  after  the  prescribed  period  would  not 
bind  a  person,  who  had  already  purchased  the 
land,  for  valuable  consideration,  and  without 
notice  of  the  right  thereby  referred  to*  No 
time  whatever  would  be  allowed  for  the  regis- 
tration of  a  right  acquired  after  the  first  regis- 
tration of  the  freehold  title.  A  person  after- 
wards taking  a  transfer  of  the  freehold  (in 
some  foreign  country  perhaps),  would  be  im- 
mediate! v  and  perfectly  protected,  by  his  posses- 
sion of  the  current  freehold  certificate,  against 
axiy  conflicting  transfer  of  the  freehold ;  and 
other  transactions  not  protected  by  possession 
of  the  freehold  certificate,  might  be  protected 
equally  well  by  registration  of  a  contract,  or  of 
a  draft  of  the  complete  document,  whatever  it 
might  be,  after  the  form  of  it  had  been  agreed 
to,  out  before  it  had  been  signed. 

"  If  the  extension  of  time  allowed  to  persons 
nnder  disabilities  were  limited  to  an  extreme 
period  of  15  or  20  years,  as  proposed  in  a 
former  page,  it  would  be  reasonable  to  allow 
almost  any  one  to  register  the  rights  of  an 
infant,  whether  born  or  unborn,  in  the  charac- 
ter of  his  *  next  friend.'  But  you  will  observe 
that  the  register  would  confer  immediate  bene- 
fits, and  very  great  ones  too,  if  we  allowed  25 
or  30  years,  or  even  kept  to  the  present  Rmit 
of  40  years;'  for  it  would  still  be  a  great 
thing  to  have  ascertained  bv  registration  the 
rights  of  all  persons  not  under  disability,  and 
to  have  reduced  the  now  formidable  convey- 
ance to  the  modest  dimensions  of  a  short 
printed  form.** 

Referring  to  the  pamphlet  (published  by 
Blenkarn)  for  the  maps  and  forms  of  entry 
on  the  register,  certificates,  &c.,  onr  readers, 
who  are  conversant  with  this  branch  of  legal 
practice,  will  judge  for  themselves  how  a 
plan  thus  plausibly  applied  to  a  single 
parish  can  be  extended  to  every  part  of 
England,  and  to  towns  and  cities  where  a 
large  part  of  the  property  is  changing 
owners  almost  daily.  Mr.  Wilson's  state- 
ment and  suggestions  ought  to  be  well 
considered  by  the  proper  authorities. 


PUBLIC  EXAMINATION  FOR  THE  BAR. 

Michaelmas  Ttrm,  1853. 

Thb  Council  of  Legal  Education  have  ap- 
proved of  the  following  Rules  for  the  Public 
Examination  of  the  Students : — 

The  attention  of  the  students  is  requested  to 
the  following  Rules  of  the  Inns  of  Court : — 


*• "  3  &  4  Wbi^  4,  c.  ar, ».  17. 


"  As  an  inducement  to  students  to  propose 
themtselves  for  examination,  studentships  shall 
be  founded  of  fifty  guineas  per  anuum  each,  to 
continue  for  a  period  of  three  years,  «id  oae 
such  studentship  shall  be  conferred  on  the  most 
distinguished  student  at  each  public  ezamina- 
tion;  and  further,  the  examiners  shall  select 
and  certify  the  names  of  three  other  students 
who  shall  have  parsed  the  next  best  examina- 
tions, and  the  Inns  of  Court  to  which  sugIi 
student  belong,  may,  if  desired,  dispense  with 
any  Terms,  not  exceeding  two,  that  may  re- 
main to  be  kept  by  such  students  previouslyto 
their  being  called  to  the  Bar.  Provided  tbtt 
the  examiners  shall  not  be  obliged  to  confer  or 
grant  any  studentship  or  certificate,  unless  they 
shall  be  of  opinion  that  the  examination  of  the 
students  they  select  has  been  such  as  entite 
them  thereto." 

"At  every  call  to  the  Bar  those  stadostB 
who  have  passed  a  public  examination,  and 
either  obtained  a  studentship  or  a  certificate  of 
honour,  shaU  take  rank  in  seniority  over  all 
other  students  who  shall  be  called  on  the  stme 
day." 

"  No  student  shall  be  eligible  to  be  called  to 
the  Bar  who  shall  not  either  have  attended  da- 
ring one  whole  year  the  lectures  of  two  ol  tbe 
readers,  or  have  satisfactorily  passed  a  public 
examination." 


RULES  FOR  THB  PUBLIC  EXAMINATION  OF 
CANDIDATES  FOR  HONOURS,  OB  CERTI- 
FICATES ENTITLING  STUDENTS  TO  BI 
CALLED  TO  THE   BAR. 

An  examination  will  be  held  iu  next  Micba^- 
mas  Term,  to  which  a  student  of  any  of  the 
Inns  of  Court,  who  is  desirous  of  becoming  a 
candidate  for  a  studentship  or  honours,  or  ct 
obtaining  a  certificate  of  fitness  for  beiiV^caliM 
to  the  Bar,  will  be  admissible.  . 

Each  student  proposing  to  submit  Imnseii 
for  examination,  will  be  required  to  enter  btf 
name  at  the  Treasurer's  OflSce  of  the  Ion  ol 
Court  to  which  he  belongs,  on  or  befors  M<^ 
day,  the  3l8t  day  of  October  next,  and  he  will 
further  be  required  to  state  in  writing  whetnci 
his  object  in  offering  himself  for  examhialjon 
is  to  compete  for  a  studenUhip  or  other  W- 
nourable  distinction;  or  whether  hcismer^ 
desirous  of  obtaining  a  certificate  prelimiDaiy 
to  a  call  to  the  bar. 

The  examination  will  commence  on  Mona^ 
the  7th  day  of  November  next,  and  will  » 
continued  on  the  Tuesday  and  Wednesday  toi- 
lowing.  ,. 

It  will  take  place  in  the  Benchers'  R«Ming 
Room  of  lincoln's  Inn ;  and  the  doors  will  » 
closed  10  minutes  after  the  time  ap^pointed  w 
the  commencement  of  the  examination.         . 

The  examination  by  printed  questtow^* 
be  conducted  in  the  following  ordfer :—       . 

Mtmday  morning,  the  7th  November,  at  fi^ 
past  nine,  on  ConstitntioQal  Law  and  l^egv 
History;  in  the «/f«nro«i, at haif-p>«t<»^ 
on  Equity.  ^^. 

3WMifay  momtii^^  the  %th  Nrnftf^f  ^  ^ 
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past  nine,  on  Common  Law ;  in  the  after- 
noon, at  half-past  one,  on  the  Law  of  Re^l 
Property,  &c. 
Wednesday  momimff,  the  9th  November,  at 
half-past  nine,  on  Jurisprudaice  and  the 
Cifil  Law;  in  the  afternoon,  at  half- past 
one,  a  paper  wilt  be  pvcn  to  the  students 
including  qnestions  bearing  upon  all  the 
foregoing  subjects  of  examination. 
The  oral  examination  will  be  conducted  in 
the  same  order,  daring  the  same  hoars,  and  on 
the  same  subjects,  as  those  already  marked  out 
for  the  examination  by  printed  questions,  ex- 
cept that  on  Wednesday  afternoon  there  will  be 
no  oral  examination. 

The  oral  examination  of  each  stndent  will  be 
eoBdueted  apart  from  the  other  stndents ;  and 
the  chasacter  of  that  examination  will  vary  ac- 
cording as  the  student  is  a  candidate  for  bo- 
noura  or  a  studentship,  or  desires  simply  to 
obtata  a  certificate. 

The  oral  examination,  and  printed  questions, 
will  be  founded  on  the  books  below-men- 
tioned; regard  being  had,  howeirer,  to  the 
particolar  object  with  a  view  to  which  the  stu- 
dent presents  himself  for  examination. 

In  determining  the  question  whether  a  stn- 
desi  has  passed  the  examination  in  such  a  man- 
ner as  to  entitle  him  to  be  called  to  the  Bar, 
the  examiners  will  nrincipally  have  regard  to 
the  general  knowleoge  of  Law  and  Jurispru- 
degiice  which  he  has  displaved. 

A  student  may  present  himself  at  any  num- 
ber of  examinationSj  until  he  shall  have  ob- 
tained a  certificate. 

Any  student  who  shall  obtain  a  certificate 
may  present  himself  a  second  time  for  exarni- 
natiim  as  a  candidate  for  the  studentehip,  bnt 
only  at  one  of  the  three  examinations  immedi- 
ately saeeeeding  that  at  which  he  shall  have 
obtaiiied  sveh  certificate ;  provided,  that  if  any 
student  so  presenting  himself  shcdl  not  suc- 
ce^  in  obtahihig  the  studentship,  his  name 
shall  not  appear  in  the  list. 

Students  who  have  kept  more  that  10  Terms 
shaS  not  be  admitted  to  an  examination. 


iisk  Lauf,  Sullwan's  Lectures,  Fleury — Droit 
Ecclesiaeiique,  or  any  other  History  of  the 
Canon  Law,  Burnet's  History  of  the  Heforma' 
tinn,  Butler's  Notes  to  Coke — Littleton,  Blaek^ 
stone,  and  the  State  Trials, 


Tlie  Rbadbr  on  Equity  will  examine  in  the 

following  books ; — 

1.  Mitford  on  Pleadings  in  the   Court  of 

Chancery  ;  Calvert  on  Parlies  to  Suits  in 

Equity,  chaps.  1  and  2 ;  Smith's  Manual 

of  Equity  Jurisprudence:  the  Act  for  the 

Improvement  of  Equity  Jurisdiction,  15  & 

16  Vict.  c.  SC. 

2    Spence  on  the  Equitable  Jurisdiction  of 

the  Court  of  Chancery,  vol.  1,  part  2,  book 

1 ;  Story's  Commentaries  on  Equity  JuriS' 

prudence,   vols.    1    and  2;   the  principal 

Cases  in  White  and  Tudor* s  Leading  Cases, 

vols.  1  and  2  ;  Sir  James  Wigram's  Points 

in   the  Law  of  Discovery  j  Introductory 

Observations ;  and  **  First  Proposition,** 

Candidates  for  certificates  of  fitness  to  be 

called  to  the  Bar  will  be  expected  to  be  well 

acquainted  with  the  books  mentioned  in  the 

first  of  the  above  classes. 

Candidates  for  a  studentship  or  honours  will 
be  examined  in  the  bookn  mentioned  in  the  two 
classes. 


The  Reaobb  on  Constitutional  Law  and 
Iaqal  History  will  expect  all  students  to 
answer  any  general  questions  relating  to  the 
History  of  England,  and  to  be  well  acquainted 
with  the  reigns  of  Henry  VII.,  Henry  VllL, 
Elizabeth,  James  L,  and  Charles  I. 
The  candidates  for  distinction  will  be  ex- 
pected to  know  the  outline  of  the  History  of 
Canon  Law,  and  its  effect  upon  the  Institutions 
of  this  country;   to  give  an  account  of  the 
changes  in  the  time  of  Henry  VIIL,  and  the 
coarse  of  Ecclesiastical  Policy  from  that  time 
to  the  breaking  out  of  the  Civil  War,  as  well  as 
to  answer  questions  belonging  to  Constitutional 
History  and  the  State  Trials  from  the  earliest 
times  to  the  Revolntion. 

The  books  for  the  ordinary  examination  will 
be  Halkaus  Rapin,  and  BUekaione, 

Those  for  the  candidates  for  distinction  will 
be  BsdUm,  Mtpsm,  Bmwb's  Hiitorf§fthB  Mttg- 


The  Reader  on  the  Law  op  Real  Pro- 
perty proposes  to  examine  in  the  following  . 
books  and  subjects : — 
I.Williams — Real  Property. 

2.  Stephen — Com.,  vol.  1,  book  2. 

3.  The  Learning  cf  Powers^ Sudg.  on  Pow„ 
chap,  1,  sects.  1,  4 ;  chaps.  2,  4 ;  and 
Cru.  Dig.,  tit.  32,  chaps.  13, 14, 16, 17, 19- 

4.  Title  bu  Non  Claim-^2  &  3  Wm.  4*  c.  71  ^ 
3  &  4  Wm.  4,  c.  27. 

5.  TAf  Statute  of  WiUi^X  Vict.  c.  26«  ss. 
24.  29—33. 

6.  Th»As$ignmentofSati$fiidT^ffM^^hQ 
Vict.  c.  112. 

Candidates  for  a  studentship^  or  other  ho* 
norary  distinction,  will  be  examined  in  all  the 
foregoing  books  and  subjects.  Candidates  for 
a  certificate  merely  will  be  examined  in  (1)  (2) 
and  (3).    ' 

The  Reader  on  Jurispbcdencb  and  the 
Civil  Law  proposes  to  examine  in  the 
following  books  and  subjects  :— 

1.  The  Roman  Law  of  Testaments,  Legacies, 
and  Fidei-commissa ;  of  Real  and  of  Con- 
sensual Contracts.  The  modern  autho- 
rities referred  to  may  be  Miihlenbruch^ 
Doetrina  Pandeetarum,  ed.  4th,  vol.  2,  pp. 
322,  et  seq.;  vol.  3,  pp.  190,  et  seq. : 
Puchta— PamfcWea,  pp.  322,  et  seq.  j  pjj. 
616,  etseq.;  orWamkonig— Commea/am 
Juris  Roinaiit  Privati,  lib.  3,  pars  post., 
cap.  1,  et  seq. :  lib.  6,  cap.  1,  etseq, 

2.  The  Roman  Law  of  Civil  Process  at  the 
era  of  Gaius -« Gatus,  Commeut.,  lib.  4, 
The  modem  treatises  consulted  may  be 
TigwtTQak^Bifium0reQuchMte  de9 
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or 
the 


Romisehtn  Beokts,  pp.  86,  €t  m^.j 
J.  G.  Pbillimore  -*  Introduoium  to 
Study  of  Roman  Law,  pp.  16,  et  eeq, 

3.  Muhlenbruch  —  i>»c<««fl  Pandectarum 
Pars  Generalis,  lib.  1,  vol.  1,  pp.  83—166. 

4.  ^ysLTnk'dmfi^DoctrinaJuritPhilosophica, 
cap.  8,  9,  10. 

5.  Ortolan  —  Generalisation fia  Droit  Romain, 
part  1,  titr.  3;  part  2,  titr.  1  et  2  (Prefixed 
to  M.  Ortolan's  "  Explication  Historique 
des  Institutes,"  ed.  6). 

6.  Foelix  —  Droit  International  Priv^,  pp. 
531,  et  seq.  "  Du  droit  CrinUnel  Inter^ 
national "  et  "  de  V Extradition.'' 

Candidates  for  distinction  will  be  examined 
in  all  the  foregoing  books  and  subjects.  Can- 
didates for  a  certificate  will  be  examined  in  (5) 
and  (6),  and  also  in  (i),  so  far  as  tbe  subjects 
there  indicated  are  treated  of  in  the  Institutes 
of  Justinian. 


The  Reader  on  Common  Law  proposes  to 
examine  in  the  following  books  and  sub- 
jects : — 

CLASS  I. 

iRt.  The  ordinary  Proceedings  in  an  Action 
at  Law. 

2nd.  The  Elements  of  the  Law  of  Contracts. 

3rd.  Wrongs  Remediable  in  Case  and  Tres- 
pass-~Sf/er.  N,  P.,  chap.  12,  and  chap.  39,  ss. 
u  and  ii. 

CLASS   II. 

Ist.  The  New  Rules  of  Pleading — 7W». 
Term,  1853. 
2nd.  Story  on  Agency,  4th  ed.,  chaps.  3  and 

3rd.  T^ord  CampbeWi  Actt,  edited  by 
Greaves. 

Candidates  for  certificates  of  fitness  to  be 
called  to  the  Bar  will  be  expected  to  be  con- 
versant with  the  subjects  mentioned  in  the 
first  of  the' above  classes. 

Candidates  for  the  studentship  or  honours 
win  have  questions  proposed  to  them  falling 
within  both  of  the  above  classes. 
By  order  of  the  CouncU, 

RiCHD.  Bethell,  Chairman. 
Council  Chamber,  Lincoln's  Inn, 
July  2*rth,  1853, 


two  public  duties  ait  the  same  Unae.  Bat 
to  talk  of  excusing  gentUmen  because  they 
send  letters  to  the  Sheriff  ie  an  intuit  to 
the  law.  If  the  gentlemen  have  been  properly 
summoned  and  do  not  attend  to  their  duties, 
they  must  be  fined ;  therefore,  call  yoar  sum- 
moning  officer,  Mr.  Under-sheriff. 

The  Under-sheriff  %n\d,  they  had  not  been 
summoned  personally,  bttt  by  letter.  He  had 
put  every  letter  in  the  post-office  himself.  On 
former  occasions,  that  system  had  answered 
very  well,  and  the  attendance  had  been  tall. 

The  Judge,'  Well,  then,  is  public  justice  to 
be  impeded  because  you  have  been  irregalir? 
We  shall  be  incurring  the  risk  of  faavtnf^  bilh 
improperly  found.  How  can  I  be  sore,  sir, 
when  there  are  only  twenty  on  tiM  graA<}  jvy, 
when  a  majority  oi  the  jury  may  find  s  \A 
which  majority  should  not  be  less  tbantvelfe? 
— how  can  I  be  sure  that  twelve  have  foand  i 
bill  ?  I  am  not  sure  that  it  is  not  my  doty  to 
fine  the  Sheriff;  and  perha|»8  if  I  were  to  do 
BO,  the  duty  of  summoning  a  grand  jury  woaM 
be  properly  attended  to  in  fdture. 

The  requisite  number,  twenty-thiee,  vu 
afterwards  made  up;  and  the  grand  jury  weie 
sworn. 

The  Jndft :  You  had  better  take  neuii, 
Mr.  Under-Sheriff,  at  the  next  Assises  to  htn 
the  jury  sununoned  in  the  ordinary  way;  be- 
cause whatever  Judge  may  come  down  here 
you  will  be  visited  whh  a  heavy  fine  should 
3ron  fail  in  discharging  your  dMy.  Yite  oal^ 
reason  I  forbear  on  viis  occasion  is  this,— it 
seems  to  have  been  a  custom  hitherto  in  tfaii 
couoty  to  summon  the  grand  jwy  as  you  bare 
done — by  letter.  It  is  very  impnoptr  to  do  so ; 
for  grand  jurors  sfaoold  be  aemisiiod  in  thi 
ordinary  way. 


GRAND  JURY  ATTENDANCE. 

GLAMORGANSHIRE   ASSIZES. 

Mil.  Baron  Piatt,  at  the  Assizes  held  at 
Cardiff  on  the  14th  July,  had  occasion  to  ani- 
madvert on  the  non-attendance  of  a  sufficient 
number  of  the  grand  jury.  When  the  names 
of  the  lury  were  first  called,,  only  19  answered 
instead  of  23.  On  inouiry,  the  Under-Sheriff 
said  he  had  aummonea  above  fifty,  but  several 
had  written  to  him  to  say  it  would  be  most  in- 
convenient for  them  to  attend.  Some  of  them 
were  Members  of  Padiament  and  oould  not  be 
present. 

Thti-Judge:  They  are  «zei»ed  as  a  matter 
«t    cottis^    he^anm  *«y    ca|Mi«kt   :fvdorm 


REPEAL  OF  CERTIFICATE  DUTY. 

PBTITIONS   PABSCMTSn. 

Wb  deem  it  useful  to  give  the  entire  List  of 
the  Places  in  England,  Ireland,  and  ScoJandi 
from  which  Petitions  have  been  presented 
during  the  present  Sessions  of  Failiameot  for 
the  repeal  of  the  Certificate  Tax.  It  will  be 
observed  that  the  number  is  greater  than  on 
any  former  occasion,  but  still  there  are  many 
important  towns  the  solicitors  in  which  hare 
not  petitioned.  On  the  next  occasion  there 
should  be  entire  unanimity.  Every  prac^- 
tioner  in  every  town  should  sign  a  "hnsAk 
petition  and  reoMMNtaoce  **  against  the  eon* 
tinuance  of  the  impost. 

The  number  of  Petitions  is  335. 

Incorporated  Lasr  Society,— Lortf  it*  ^^' 

t^eiior. 

Metropotitan  and  PrewiaeialLawAssocii^O' 
—Mr.  Mullmas. 
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Society  of  Wiiters  to  her  MhjBBtfB  Signet, 
— Mr.  F.  Mackenek, 

Cotut  of  Session  in  Edinburgh,— Mr.   C. 
Cowan. 

Society  of  Solicitors  at  Law,  Edinbnrgh,— 
Lord  H.  Groivenor, 

Society  of  Solicitors  in  the  Supreme  Coiurts 
of  Scotland,— Lord  R.  Chrosveiter. 

Attorneys  and  Solicitors  of  Ireland, — Mr. 
George  HamtUon, 

Auomeyn  and  Solicitors  of  the  Law  Qnb  in 
Ireland, — Mr.  Napkr, 

tPlymoiith  Law  Society,— Sir  *r.  Butter,  Mr. 
Com^,  and  Sir  R.  Lopes. 

United    Norwich    and    Norfolk    Amicable 
Society,— Lord  R.  Greewnor, 

Society  of  Advocates  in  Aberdeen,— Admiral 
Gordon. 

Abergavenny,— 

Accrioglon,— Mr.  WUson  Patten. 
AlCrincham, — Mr.  Tatton  Egerton. 
^Ambleside,— Col.  Lowther,  Mr.  W.  Thomp- 
son. 

AmpthiIl,~Mr.  H.  RtunU. 
Andover, — Mr.  Coie9. 
Appleby, — Col.  Lowther. 
Argyll  (County), — Mr.  Craufitrd. 
Armagh  (Connty), — Mr.  Ross  Moore. 
Arundel, — Mr.  Prime. 
Ashburton,— Mr.  Moffmtt. 
Ashton-nnder^Lyne,— Mr.  Cheetham. 
Atheratone, — Mr.  Newdegate, 
Attlebargh  and  New  Bocfcenham.— Mr.  P. 
Beittmck. 

•Ayr  (County),— Mr.  Crated,  Col.  Bkrir. 
Bagshot, — Mr.  Aleoch. 
Bakewell,— Mr.  Q.Cawenii$h. 
Banbury,— Cdonel  Ifofik. 
Bandon, — Mr.  l/^hitmore. 
Barnard  Caalle, — ^Mr.  J^hrrer. 
Barnsley, — Mr.  E,  Denieon. 
Battle,— Mr.  Frewen. 
Becckfi,— Sir  F.  Kelly. 
Belfast,— Bfr.  DoHton. 
Berwickshire, — Mr.  Sco«. 
Bicester, — Colonel  North. 
Birkenhead,— Mr.  Tbllemache. 
Bishop's  Stortford,— Mr.  Tho$.  Chambers. 
BlandCord  Fomm, — Mr.  Bankes. 
Bodmin,— Mr.  KendaU. 
Boltoo,— Mr.  Crooke. 
Boston,— Sir  John  Trollope. 
Bradford,  Wilts,— Lord  K.  Orosvenor. 
fBradford,  York,— Mr.  OaikeU,   Lord  R. 
Grosvenor,  and  Mr.  fViekham, 
Braintree  and  Bocking, — Major  Bererford, 
Brentwood,  Essex,— Sir  William  Smijth. 
Bridgend  and  Cowbridge,— ^r  John  TyUr. 
Bridgnorth,— Mr.  Whitmwe. 
Bridport,— 

Bristol,— Mr.  Henry  Berkeley. 
Brixham,— Sir  Thomas  Acland. 
Bromley, — ^Mr.  MMers  Smith, 
Bromyard,— Mr.  Booker. 
Burford,— Col.  North. 
Burslem,-  Mr.  Smith  Child. 
Bury,— 
Bute  (County),— Mr.  Stuart  Woriky. 


Campbelltown,  Aivrllshire,— Mr.  Crmjwrd. 
Canterbury, — Sir  Edward  Bering. 
Carlisle,— 

Carlow, — Mr.  Alexander. 
Caitieford,— Mr.  Cohdtn. 
Cavan,— Sir  J.  Young. 
Chapel.en-le-Frith,— Mr.  W.  Evans. 
Chatham,— Sir  Edmund  Filmer. 
Chatteris,— Lord  Oeorge  Manners. 
Chelmsford  and  Maiden,— Mr.  Bramston. 
Cheltenham,— Mr.  C.  Berkeley. 
ChorUy, — Mr.  Heywood. 
Cirencester, — Mr,  MuUings. 
Clackmannan  (County),— Mr.  James  John- 
stone. 

Coggeshall,  Great,— Mr.  Bramsion, 

Coleford, — Mr.  Kingscote. 

Coleraine,  Londonderry, — Lord  Naas. 

Colne,— Mr.  Wilson  Patten. 

Cranbrook,— Sir  Edmund  Filmer. 

Crewkeme,— Mr.  Moody. 

Crickhowell,— Sir  Joseph  Bailey . 

Cromer, — Mr.  Burroughes, 

Crowle,— Sir  John  Trollope. 

Cupar  Angus,  Perthshire,— Mr.  SHrling. 

Dartmouth, — 

Deddington,— 

Devizes,- Mr.  Walter  Heneage. 

Devooport,— 

Dingwall,— Mr.  Laing. 

Doncaster,— Mr.  Cobden. 

♦Dover.— Mr.  Rice,  Viscount  Chelsta. 

Downpatrick,— Mr.  Hardinge. 

Dumbarton,— Mr.  Smollett. 

Dunblane,  Psrthdiire,— Mr.  Stirling. 

DunsUble,— Sir  H.  Meua. 

Easingwold.  York,— Lord  R.  Orosvenor. 

East  Dereham, — Mr.  Cobbold. 

East  Rctfordy— 

Epsom,— Mr.  E.  Denison. 

Epworth,— Mr.  Banks  Stanhope. 

Erdington,  Warwick,— Mr.  Spooner. 

Exbome,— Sir  R.  Lopes. 

tExeter,— Sir  John  Duckworth,  Mr.  Collier. 

Fakenham,— Mr.  P.  Beniinck. 

Frikirk,— Mr.  For*M, 

Falmouth,— Mr.  Qwyn. 

Fareham, — 

Faringdon,— Viscount  Barrtngton. 

Famham,— Mr.  Evelyn. 

Faversham,-  w     » 

Fife,  Eastern  District  and  Cupar,— Mr.  JS. 

Ellice.  w^      *      ,. 

Fife,  Western  district  of  and  Dumfermlme,— 
Sir  J.  Anderson.  ,  „  «_ 

Fmchley,  Middlesex,— Lord  R.  Orosvenor. 

Fife,— Mr.  Edward  Eilice. 

Fishguard,— Sir  J.  Owen. 

Framlingham, — Sir  F.  Kelly. 

Glastonbury,— Mr.  Miles. 

Gosport, — Mr.  Compton. 

Ooudhurst,- Sir  Brfwarrf  Bering. 

Gravesend,— Mr.  M.  Smith. 

Great  Grimsby,— Eari  Annesley. 

Great  Malvwn,— Mr.  Knight. 

Hanley,— Viscount  Lewisham. 

Hawick  and  Roxburgh,— Lord  B.  Qrosmtor. 

Hawkhurst,— Sir  Bdhmind  PUmsr. 
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'f'Hawkahead.  Bovness,  and  Ambleside^^ 
CoL  Lowtker,  Mr.  W*  Tkompstm, 

Hebden  Bridge, — Mr.  Bramsion, 

Heckmondwike»  York, — Mr«  A.  Buncombe. 

Hemel  Hempstead, — Lord  R.  Gro§v€mor» 

Hertford, — Mr.  Thomas  Chambers, 

Hexham, — Mr.  LiddeU, 

Hi^h worth, — Mr,  Long, 

Hinckley, — Mr.  Packe* 

Hitch  in,— Mr.  HnUey, 

Holt,Norfolk,-^Mr.  Cohhold. 

Holywell, — Sir  John  Hanmetm 

HonitOD,  Mr.  Locke, 
.  Hopton  Castle, — Mr.  Dod, 

Huddersfield, — Viscount  Goderich, 

*Hull,— Sir  William  Clay,  Mr.  Mtdlings. 

Huntingdon, — Mr.  Thomas  Baring, 

Huntingdon,  York, — Mr.  John  Smgih, 

Ilminster,—  Mr.  Crore  Langton, 

Ipswich, — Mr.  Cohbold, 

Kerry  (Ireland),  Mr.  if.  Herbert, 

Kerry,  (County), — Mr.  Henry  Herbert. 

Kettering, — Mr.  Stafford, 

Kilkenny, — Mr.  Sullivan, 

Kilmarnock,  Ayr,— Mr.  Bouveriem 

Kingsbridge,— Sir  J,  Y,  Builer, 

Kip  pax, — Mr.  Milnes. 

Kirbv  Stephen, — Colonel  Lowther, 

Kirkby  Lonsdale, — Mr.  Alderman  Thompson, 

Knighton,  Radnor, — 

Knaresboroiigh, — Mr.  Basil  Woodd, 

Lanark  at  Hamilton, — Mr.  Wm,  Loekhart, 

Lancaster  (Coanty), — 

^Lancaster^ — Mr.  Oregson, 

Leamington  Priors, — Lord  Cfuemsey, 

Ledbury,~Mr.  K.  Xtii^. 

LeedSj — Mr.  Bmnes, 

Leigbton  BaEsard, — Mr.  H.  RntseR, 

Lmnninster,— Mr.  Arhoright, 

Lewes,  Mr.  Brand. 

Limerick, — Mr.  Potter, 

IdncolD, — Colonel  Sihthorp, 

Liirenpool, — Mr.  F.  Maekengie. 

Llandaff, — Lord  R.  Orosvenor, 

liandilo, — ^Mr.  Saunders  Domes, 

♦Llanfyllin,  —  Mr.   Pugh,   Major   Hsrheri 
Wynm, 

Llanidloes, — Mr.  Pugh. 

Llanrwst,^Sir  Watkin  Wynn. 

Longton,— Mr.  AdderUy, 

Loughborough, — Mr.  Packe. 

Ludlow, — Mr.  Hobert  Clive. 

Lutterworth,— Sir  H.  Halford. 

Lvme  Regis, — Mr.  Pinney, 

Maeelesfield, — Lord  R.  Qrosoenor* 

Machynlleih,— Mr.  Pugh, 

Maidstone, — Mr.  WkaHmum* 

Maldon, — 

Mallow,  Cork, — 

Malmesbury, — ^Mr.  Loioe. 

•Manchester, — 

fMarket  Drayton, — Mr.  Doi,  Mr«  Ormsby 
Qore. 

Market  Harborougb«— Sir  H.  Halford, 

Marlborough, — Lord  E,  Bruce, 

Martock,  &c.,— Mr.  W.  Miles. 

Maryport, — Colonel  Lowther^ 

MelK8ham,-^Mr,  Long,  ,  r     . 

Mi]ford»— Sir  JoAii  Owen. 


Milvert0B, — ^Mr.  KneUdUmU. 

Modbury, — Sir  R,  Lopes. 

Mold,— Sir  John  Hanmer. 

Monagban» — Mr.  Leslie. 

Monmouth,— Mr.  0.  Bsdky^ 

Montrose, — ^Mr.  Hmnte* 

Nantwicb,— Mr.  Toilemaoke. 

Narberth,— Mr.  Philippe, 

Newburgb,  Fife, — ^Mr.  Fergus, 

Newbury,  Berks, — Mr.  Paimer. 

Newcastle-under-Lyme, — Mr.  Jackson. 

Newcastle-upoD-Tyne  uid  Gateahead,-*Mr. 
Headlam, 

Newnham,-  Coleford,  and  Mttcfaeldeui, - 
Lord  R,  Qrosoenor, 

New  Woodstock,— Marquis  oiBisadfml 

Northallerton,— Mr.  Wrightson, 

Northampton, — Lord  R.  Grososnar, 

North  Curry,  Somerset,— Mr.  Mooiy, 

North  Walsham,— Mr.  Woiehauss. 

Nottingham, — Mr.  Strutt. 

Oldbury,— Viscount  Bhsiey. 

Oldham.— Mr.  Cobbett. 

Ormskirk, — Mr.  Cheetham, 

*Otley,  York,— Mr.  B.  Densscm. 

Ottery  St.  Mary,— Sir  R,  hopes. 

^Paisley,— Mr.  A,  Htsiie. 

Paisley,  Renfrewshirep— Lord  R,  Qreseiser. 

Pershore, — Captain  Rsukoui. 

Perthshire,— Mr.  XtniiiiM. 

♦Penh  (County),  Procuralors  in  Cooiia  of 
Law, — Mr.  Kinnaird. 

Perthshire,  Solicitora  is  Sheiiff's  Gonit,' 
Mr.  Stirling, 

Pickering,— Mr.  Cobdsn. 

Pontefract,— Mr.  Miineo^ 

Portsmouth,- Viscount  Moeisk* 

Presoot,— Mr.  WUUam  Brossm. 

Pk-eatOQ*— Mr.  Parker* 

Pwllheli,-  Mr.  Bulkek^  Hughes. 

Reading, — Mr.  Pigott* 

Redditch,— Mr.  Foley.  ^   , 

Ren£rewabire  (Lower  Ward),— Mn  JMip. 

Richmond,  Yorkshirey — Mr«  Bic^ 

Ripon, — ^Mr.  LaseeUes, 

Rochdale,-Mr.  Muiif.  ^ 

Rochester,  Chatham,  and  Stroud, -iv* 
Erancis  ViUiers. 

Roes, — Mr.  JBooiber. 

Rothwell,— Mr.  Cobdem. 

♦Roxburgh,— Mr.  SUiot,  Mr.  Cowan. 

Royston,— Mr.  Halsey. 

Rugeley,— Viscount  Lewishwm, 

Ruthin,— Mr.  West. 

Saflfiron  Walden,— Mr,  Berssford. 

St.  Columb,— Mr.  Agar  Roberts. 

St.  Ives,— Viscount  MandeMe. 

Sandwich,  Kent, — 

Saxmundham,  Sir  F,  Kelly. 

Sedbergh,  York,— Lord  Hothsan. 

Serenoaks,— Mr.  Masters  Smiih, 

Shields,  North  and  South,— Mr.  i^hsm- 

Shiffhal,— Mr.  R.  CHoe. 

Skipton,— Mr.  Cobdsn. 

Soham,— Mr.  Edward  BalL 

Solihull,— Mr.  Newdegate, 

South  Shields, — Mr.  Ingham*         ti^^iiL 

Stamford,  Boiun.  and  Deeping,— Mr.H^»^ 

Stirling,— Mr.  Tfefftisi.     '  ,- ., 
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Stockton-upoBpTeei,— Mr.  Faner. 
Stokesley,— Mr.  Cayley. 
Stourbridge, — Captain  EmBkoui. 
♦Stowmarket,— Mr.  PkU^  Bemiei. 
Stratford-upon-Avon, — Uird  Brooke* 
Stromneas,  Orkney,— Mr.  Frederidc  Dwndtu- 
fSndburj,  —  Mr.    H.    Waddm^ton,    Mr. 

Sutton  Coldfield,— Mr.  Newdegate. 

SwafiPham,— Mr.  Cobifold, 

Tadcaster,-*-Lord  R.  Oroeoenor. 

Tain,  Boaa  District,— Sir  Jamee  BitUheeon. 

Tenby,— Sir  J.  Owen. 

Teaterden,-*«Sir  Bdnumd  Filmer. 

Tewkesbury, — Mr.  Humphrey  Brown. 

Thirds,— Sir  WiUiam  P.  QMifef. 

Thombury,— Mr.  JBRngeeote. 

Thomlmry, — Lord  R,  Groevenor* 

Thorae>  &e.,— Mr.  B.  Stanhope. 

'Rde8well,-^Mr.  Boane. 

Todmorden,— Mr.  Cobden. 

Tralee,— Mr.  Mauriee  (TConneU. 

Tunatall,— Mr,  SmUh  ChUd. 

Tuxfordr— 

TVrone  (Goon^),— Mr.  Corry. 

XJlverstoD^ — Mx,  Heytoood. 

Upton-on-Severo,— Mr.  Knighi, 

Uakr-Mr.  0.  Baiiey. 

Uttoxeter,— Mr.  Adderley. 

Wadebridge,— Mr.  KendaU. 

^WdGefieU,--Mn  Oeo.  Sandare. 

Wallingford,— Mr.  MaUns. 

Warebam,  Mr.  Ker  Semner. 

Warminster,— Mr.  Skhey  Herbert. 

Warrington,— Mr.  OreenaU. 
\    Wamick, — Mr.  Qreaoes. 

Welchpool,«^Mr.  AyA. 

Wemngborovfl^,— Mr.  MnHmye. 

•Wellington,  Somerset,— Mr.  Moody,  Mr. 
WiUiam  Qore  L^ytom. 

Wells,- Mr.  Tudway. 

Wcm,— Mr.  Dod. 

W«st  Manittg,---Sir  Edmund  FUmer. 

Weston-8i^-Mnne,-*Mr.  W.  Miiee. 

Wetberby,  York,— Mr.  A.  Dmewnbe. 

•Weymoutb  and  Melcombe  Regis,— Mr.  6. 


Wbitbv, — Mr.  Stepheneon. 
Wlutcburcb,  Salop,— Mr.  Ormehy  Qore. 
Wicklow,— Mr.  FUgwHUam  Hume. 
Wigtoo,  Mr.  Marsh4dl. 
Wincanton,— Mr.  Knatchbtdl. 

*  Winchester,— Mr.  Bonham  Carter,  Sir  J. 
Bnller  Eaet. 

Windlesham,— 

Wirkswortb  and  Matlock,— Mr.  CokUe. 
•Wisbeacb,— Mr.  CoUier. 
Witney, — Mr.  Henley. 
•Wolverhampton,— Viscount  Lewieham 
Woolwich,  Sir  Sdmmtd  FUmer. 
Worcester  (City),— Mr.  Laslett. 
Workington,— -Mr.  irton. 
Worthing,— Earl  of  March. 
Wrexham,— Mr.  Weet. 
Yoric,— Mr.  Smyth. 

*  From  these  places  two  petitions  have  been 
prea^nted* 

f  Three  petitfbns  have  been  presented  from 
these  {daces. 


SELECTiaNS  FROM  GORBEI^ONDBKCE. 
soLXcrrom  to  bvildino  gompakt.— 

POWJIR  OF   RXMOTAL. 

A  coifPANT  or  association  is  established  for 
building  purposes.  By  the  deed,  of  settlement 
A»  B.  (who  has  rendered  the  parties  essential 
services)  is  appointed  solicitor,  in  which  ca^ 
pacity  he  eontuued  to  act  for  a  period  of  20 
years. 

The  deed  is  silent  as  to  a  power  of  dismiss* 
ing  the  solicitor,  who  has  never  been  dismissed 
either  by  a  resolution  of  the  committee  or  pro- 
prietors. Differences  of  opinion  having  ansea 
between  the  solicitor  and  some  of  the  members 
of  the  committee  for  managing  the  affairs  of 
the  company,  the  committee  thoaght  fit  to 
commit  an  action  at  law  and  some  conveyance 
ing  business  connected  with  the  company  to 
the  private  solicitor  of  one  of  the  committee. 

Has  the  solicitor  any  and  what  remedy  ^ 
Can  he  obtain  an  iDJanction  against  the  com* 
pany  to  restrain  them  from  employing  any 
other  solicitor?  And  can  he  maintain  an 
action  to  recover  the  fees  of  which  he  has  been 
from  mere  pique  unjustly  deprived  ?  and,  if  so, 
against  whom  should  the  action  be  brought  ? 

Onb,  ^c. 


COMPULSORY  BNFRANCHISEMBNT   OF  COPY« 
HOLDS. — COMPENSATION. 

The  period  has  now  arrived  for  compulsory 
enfranchisement  of  copyholds,  that  is,  after  the 
next  admitjiance  subsequent  to  the  iskJniy, 
1853.  Bv  a  special  clause  in  the  Act  of  Plur- 
liament,  the  Commissioners  are  directed  to  take 
into  consideration  the  capabilities  of  improve- 
ment, and  to  assess  a  compensation  accord- 
ingly. 

Assuming  a  copyholder  holds  20  aeres  of 
grass  land  worth,  as  such,  3i.  per  acre,  but 
which  land  is  indisputably  building  ground, 
and  capable  of  being  let  to  build  on  at  301.  to 
40/.  an  acre  at  least  I  wish  to  know  upon 
wha^  minciple  the  compensation  to  the  lord 
would  be  calculated.  I  am  not  aware  whether 
the  Commissioners  have  ever  had  tbe  case  be« 
fore  them ;  but  it  should  seem  that  it  would  be 
incumbent  on  them  to  fix  the  amount  at  a  sum 
approaching  that  at  which  a  builder  would 
take  the  land  for  bnildin^  purposes,— at  all 
events,  that  the  lord's  elaun  should  be  taken 
into  favourable  consideration.  J. 


NOTES  OF  THE  WEEK. 

LAW   APPOINTMBNT8. 

Thb  Queen  has  been  pleased  to  appoint 
WHUam  John  Law,  Esq.,  to  be  Chief  Commis^ 
sioner  for  the  Relief  of  Insolvent  Debtors,  in 
the  room  of  Henry  Revell  Reynolds,  Esq.,  re- 
signed^ 

The  Qtieen  has  also  been  pleased  to  appoiit 
F^raneii  Stack  Murphy,  Esq.,  Seneant-at-Law 
to  be  one  of  the  Commissioners  mr  the  Rejef 
ef  Insolvent  Debtors.— From  the  London  Q0 
fe/le  of  2nd  August. 


RECENT  DECISIONS   IN  THE  SUPERIOR.  COURTS^ 

AND    SHORT  t^OTES  OF    CASES. 


»  re  Conyhear^s  Settlement.    Juoe  24,  1853. 

N»W     TRUSTEES     OF     SETTLBMEKT.  —  AF» 
POINTMBNT   OF   CESTUI   QUE  TRUST. 

7%e  Court  authorised  the  appointment  09 
trustee  of  a  cestui  que  trust,  under  special 
eireumsiances,  and  where  all  parties  were 
desirous  of  the  appointment. 

This  was  a  petition  on  appeal  from  the 
Master  of  the  Rolls,  for  the  appointment  of  two 
new  trustees  of  a  settlement,  upon  the  lunacv 
of  one  trustee  and  the  death  of  another,  it 
was  proposed  to  appoint  as  one  of  the  trustees 
the  Rev.  Charles  Conybeare,  who  was  one  of 
the  cestui  que  trust,  and  nearly  related  to  the 
parties  interested. 

Conybeare  in  support. 

The  Lords  Justices  said,  that  although  the 
appointment  as  trustee  of  a  party  beneficially 
interested  in  the  trust  estate  would  not  be 
sanctioned  as  a  general  rule,  yet  as  all  the 
parties  were  desirous  of  the  appointment,  and 
there  were  special  circumstances  in  the  present 
case,  the  order  might  be  taken  as  asked,  and 
the  estate  be  vested  in  the  new  trustees,  jointly 
with  the  surviving  trustee. 


July  29. — In  re  Cummsng—'Btaad  over. 
August  2. — Jhistees  of  Birkenhead  Doeh 
V.  Latnl— 8tand  over  to  Michaelmas  Term. 


York  and  North  Midland  Railway  Company  v. 
Hudson,    August  2,  1853. 

OADEB     FOR     PAYMENT     OF     MONEY     INTO 
OOURT  ON  CERTIFICATE  OF  CHIEF  CJbBRK. 
.  —PRACTICE. 

Semble,  that  an  order  for  the  payment  inio 
Court  of  money  found  due  from  a  d^Hdant 
hy  the  Chief  Clerk  oannot  be  obtained  until 
the  expiration  of  eight  days  from  the  date 
of  the  certificate,  in  accordance  with  the 


MiOUx  Of  tbt  lUilU. 
Strong  v,  Moore.    July  19, 1853. 

NOTICE  OF  ADMINISTRATION  DBCRBB  UH- 
DBR  15  &  16  VICT.  C.  86,  8.  45,  OH 
PARTIES  ABROAD. — ENLARGING  TIE!  TO 
VARY   DECREE. 

Held,  that  it  is  neecsuiry  to  serw 
parties  resident  abroad  notice  qf  the  t 
mstration  decree   obtained   on   summam 
under  the  15  4- 16  Vict,  c,  86,  s,  45. 
Semble,  the  time  limited  within  which  nei 
parties  may  move  to  vary  the  decree  icxB  he 
enlarged,  if  required. 
This  was  an  application  as  to  whether  h 
was  necessary  to  serve  certain  parties  in  tbis 
case,  which  was    commenced   by  summww 
under  the  15  &  16  Vict.  c.  86,  s.  45,  wiUi 
notice  of  the  decree  for  administration  of  the 
testator's  estate  which    had   been  made  at 
Chambers. 
James,  Q.  C,  in  support. 
The  Master  of  the  Rolls  said,  that  service  «n 
them  was  necessary,  and  that  the  time  wcmid 
be  enlarged,  if  required,   within  which  they 
were  to  move  to  vary  the  decree. 

July  27. -In  re  Moss,  exparte  BfMbri^gt 
and  another — Part  heard. 

—  28.— Gttm»M5  V.  Sutton  and  another^ 
Injunction  dissolved.  . 

—  30,^fVatson  v.  Marshall— ^rovettfOt 
wife  of  insolvent  directed  to  be  settled  on  her 
for  life,  without  power  of  anticipation,  then  to 


old  practice  upon  the  Mastei^s  report.  'ot  "«,  Jimoui  power  oi  a"«^»P*T; '  ;"^. 

'^  ,  /.  J       r  *i,     her  children  by  the  present  or  a  future  mt 


This  was  an  appeal  from  an  order  of  the 
Master  of  the  Rolls  for  the  payment  into 
Conrt  of  the  sum  of  54,590/.  by  the  Ist  day  of 
Hilary  Term  next,  upon  the  certificate  of  Mr. 
Hume,  the  Chief  Clerk,  of  that  amount  being 
due. 

Bolt  and  Toller  in  support,  on  the  ground 
the  eight  days'  time  to  except  to  the  certificate, 
according  to  the  old  practice  on  a  Master's  re- 
port, had  not  expired. 

i2.  Palmer  and  Hobhouse,  for  the  company, 
consented  to  the  order  being  for  payment  of 
20,000/.  only. 

The  Lords  Justices  accordingly  made  the 
order  by  consent,  without  preJndiM  to  any 
question. 

July  28.— Marquis  of  Bristol  v.  CotteriU'^ 
fia^nction  dissolved. 

•—  2S. — Bxparte  Fenn,  in  re  Fmmawt  and 
Craigwen  Consolidated  Lead  Mining  Company 
-« Appeal  dismissed  from  Vice-OliMOcllor 
Stuart. 


riage,  and  in  defauU  to  the  insolvent  abso- 
lutely. _,  , 

August  1.  —  Attorney-General  y.  ^^r 
Almshouses —Iniunctlon  granted  J^^strainmg 
granting  leases  on  fines,  and  inquiry  du-ectefl. 

—  l.—York  and  North  Midland  Raim 
Company  v.  Hik&oii--Order  for  payment  <» 
money  into  Court. 

VitfeimtfUax  Wiinneviatn* 

In  re  Williams*  Estate.    Aug.  2, 1853. 

INYESTMBNT     of     PURCHASE  -  MOHB^^ 
LANDS  TAKEN  BY  RAILWAY  COMPANY. 
COSTS  OF    TRUSTERS    APPEARING   BW 
RATELY   FROM  TENANT  FOR  LIF*» 

Trustees,  under  a  seitlemeni  ofcer^^ 
taken  for  the  purposes  of  a  rwPg  -^ 
pony,  and  the  purchase-maney  iff  •**^JJ 
been  paid  into  Court,  opP^^^fTZli 
on  a  petition  by  the  tenant  for  *^^Qfyr 
I        investment  qf8U9kpupeha99Hn<nt^^^ 


a^MHbr  Cbvrlk:  V.  C.KwiKn^.^V,  C.  Sfwirf. 


a6> 


pm^meiUrfUii^iiMmdttohhMeVt  Held, 
/A^  lAc  company  wtre  tiabie  to  the  eatts  qf 
ike  irmstees  appewrviuf. 

Jeteti  appetred  in  tupport  of  this  petition  on 
behalf  of  the  tenant  ror  life  of  certain  land, 
taken  by  tbe  South  Wales  Railway  Company, 
for  tbe  purposes  of  thdr  line,  for  the  inirest- 
laent  of  the  parchase-money  which  had  been 
peid  into  Coort,  and  for  payment  of  the  divi- 
dends to  tbe  petitioner. 

E.  fFebster  for  the  trastees  of  the  settiement 

Karslake  for  the  company  submitted,  the 
trustees  were  not  entiUed  to  their  costs  of  ap- 
pearing separately,  and  should  have  been  made 
co-petitioners. 

The  Vice-chancellor,  however,  overruled  the 
obieetUm,  and  held  that  the  tmstees  were  en- 
titled to  their  costs. 


Drtap^  T.  Oreetham.    August  2,  1853. 

XXECUTOR.  —  RIGHT   OP,  TO   RSTAIN   DEBT 
BARRBD   BY   STATUTE   OF    LIMITATIONS. 

An  executor  and  devisee  of  property,  subject 
to  payment  of  debts,  paid  a  debt  due  to 
himself  from  the  testator  against  which  the 
Statute  of  Limitations  had  run.     The  per- 
sonalty proved  insufficient  for  payment  of 
debts,  and  the  devised  estate  and  another 
estate  devised  to  the  defendant,  not  subjected 
to  debts,  had  been  sold :  Held,  that  the  de- 
fendant wot  entitled  to  set  up  the  Statute 
OffoiMMt  the  payment  qf  ikn  plaintiff* s  debt, 
and  his  claim  was  disallowed. 
By  his  will,  the  testator  devised  an  estate  to 
the  plaintiff  (whom  he  appointed  his  executor) 
subject  to  the  payment  of  his  debts.    It  ap- 
peared that  the  persona!  estate  had  been  ex- 
nansted  in  payment  of  the  debts,  which  were 
considerable,  and  that  the  plaintiff  proceeded 
to  sell  the  estate  devised  to  himself,  and  on  the 
proceeds  thereof  proving  insufficient,  the  re- 
minder of  the  red  estate.    The  plaintiff  was  a 
creditor  of  the  testator  in  respect  of  a  debt 
i^sdnst  which  the  Statute  of  Limitations  had 
run,  and  the  defendant,  who  was  a  devisee  of 
an  estate  not  charged  with  payment  of  debts, 
hot  wMch  had  been  sold,  set  up  the  Statute  as 
a  bar  to  the  debt. 

Webb  far  the  plaintiff;  C.  RoupeU  for  the 
defendant. 

The  Viee-ChanceUor  said,  an  executor  was 
entitled  to  prove  a  debt,  although  the  Statute 
might  have  run  against  it,  where  the  Statute 
was  not  set  up,  but  it  was  competent  to  the 
Master  on  taking  accounts  to  set  up  the  Statute 
as  B  bar  to  the  debt,  and  so  mignt  any  other 
party  if  he  thought  fit.  This  was  the  rule  in 
respect  to  personalty,  and  the  case  was  not 
alterad  when  it  related  to  real  estate  sold  for 
fKfmmot  oi  debts,  and  the  claim  of  the  plaintiff 
mmt  therefore  be  disallowed. 

Jifly  27. — Hordem  v.  Smith — Stand  over. 

—  29.—- /»  re  Trustees  of  8t.  Giles,  Crip- 
p^ate-^Or^tT  for  investment  of  purchase- 
money  of  hmds  in  other  lands. 


Mf  ZO^r^SmMh  V.  mit/s  -Order 01  petition 
under  13  &  14  Vict.  c.  60,  s.  43,  for  appoint- 
ment of  guardian  to  convey  instead  of  an  in- 
fant and  of  a  lunatic  defendant. 

—  30.— it/^ontey-Genera^  v.  Corporation  of 
Ludlow — Order  for  apportionment  of  proceeoa 
of  sale  of  estate. 

—  30. —  J«  re  St.  Thomas's  Hospital^ 
Order  herein  as  to  purchase  of  land  for  ci^ 
improvements. 

August  1. — In  re  Aubrey's  Estate — Petition 
dismissed  for  sanction  of  Court  to  proposed 
covenant  in  conveyance. 

—  1.  —  Jn  re  Shrewsbury  Free  Grammar 
School — Master's  report  confirmed  as  to  cha« 
rity  scheme. 

Ikfor  V.  Jlforri*.    June  7,  1853. 

MORTGAGB.  —  CLAIM     FOR     F0RBCL08URR 
AND  BALE.— TRUSTEE. — PARTIES. 

Certain  real  estates  were  settled  to  such  uset 
as  M.  and  the  defendant  should  jointly  ap^ 
point,  and  in  default,  to  ^L.for  life,  them 
to  the  defendant  for  life,  with  remainder  to 
other  parties.    A  joint  mortgage  was  tf- 
fected  to  the  plaintiff,  and  M.  died :  Held, 
that  the  parties  entitled  in  remainder  were 
necessary  parties  to  a  claim  for  foreclosure 
and  sale,  although  the  surviving  trustee  qf 
the  settlement  was  a  defendant,  unless  it 
were  shown  they  had  notice  of  the  proposed 
decreet  ond  consented  therein. 
Upon  the  marriage  of  Mr.  Morris  and  the 
defendant*  certain  real  estates  were  setUed  to 
such  uses  as  they  should  joiaUy  appoint,  and 
in  default  of  such  appointment,  then  to  the 
use  of  Mr.  Morris  for  life,  remainder  to  the 
defendant  for  Ufe,  with  remainder  as  therein- 
mentioned.     It  appeared  that  the  property  had 
been  jointly  mortgaged  to  the  plaintiff,  and 
that  Mr.  Morris  was  since  dead.    This  claim 
was  filed  for  foreclosure  and  sale.    The  parties 
entiUed  in  remainder  were  not  parties. 

Walker  and  Sidebottom  in  support,  referred 
to  15  &  16  Vict.  c.  86,  s.  42,  r.  9,  and  urged 
they  were  sufficiently  represented  by  the  sur- 
viving trustee. 

W,  H.  Smith  for  other  parties. 
The  Vice-Chancellor  said,  that  as  the  parties 
interested  in  the  trust  in  remainder  had  a  right 
to  redeem,  they  must  be  made  parties,  or  evi- 
dence be  adduced  of  their  having  had  notice  of 
the  proceedings,  and  consented  to  the  proposed 
decree. 

In  re  Woolley's  Estate.    June  6,  28,  1853. 

lands'  clauses'  act.  —  INVESTMENT  OF 
PURCHASE- MONEY  OF  LANDS  TAKRN.— 
COSTS  OF  ABORTIVE  FUBCHASB. 

A  raiksau  oompanw  paid  the  purehase-mtmey 
of  lands  taken  by  them  into  Court,  and  a 
r^eaaa  had  been  made  astothe  propriety 
4/  the  piFoposed  iavestmeat  cf  a  portion 
thereof,  but  which  was  tfterwards  aban-^ 
dmed,  as  mot  beiug  of  the  oalue  represented. 


Superkr  CtmrU:  F.  C  9hm*.^V.  C  Wood.^Sti€kfqim, 

hmihmi*    it  appeared  to  looe  6001  en* 

cmted  shortly  ajter  her  eoi^memeiU,  bti 

that  9he  iiiev  t^  wasa8eemrUff,andkadn. 

fated  to  hone  it  read  over  io  karat  of  aid 

by  the  attesting  wiinets.    The  Omrt  r^ 

fiued  to  set  the  deed  aside. 

Cbbtaik  property  bad  been  beqonthed  to 

a  married  woman  to  her  separate  uie,  and  she 

bad  charged  the  same  to  secore  a  Bom  lent  to 

ber  husband  by  an  instrument  executed  shottlf 

after  her  confinement.    The  attesting  witnes 

bad  offered  to  read  the  deed  over  to  ber^  bat 

she  refused,  and  it  appeared  sbe  knew  it  wast 

security,  but  not  its  effect  as  enabling  a  sale  of 

her  property.    She  now  sought  to  set  aside  the 

Chandless,  Teed,  Haidaae,  and  W.  Mwn  £oc 
the  several  parties. 

The  Viee'Chaaeellor  said,  that  aa  the  pro- 
perty in  question  was  given  her  without  aniD- 
ticipation  clause,  she  could  not  avoid  the  deed. 

Jnlv  29.  — -  BUssett  v.  Daniel — Acoou&t  di- 
rectea. 

—  27,  30.— I»ofi^pjoii  V.  JDflwe^-DirectiflB 
as  to  taddng  accounts  at  Chambers. 

—  30.— £m«  v.  Goio— InJunctiDn  refased. 

—  30.  —  iK/orsey-GeneraJ  v.  Bipiqf— !»• 
formation  dismissed,  with  costs. 

--*  30.— IfonI  Brougham  v.  BraddyU^hi^ 
junction  granted. 

—  26 ;  Aug.  1.— Cosii6o(ff  v.  Ligeii-}AQ^ 
refused  on  plaintiff  to  gtw  Mcurity  for  eoftti 

Ctfurt  0f  i^pt^t^gut* 

T)rent  r.  Hunt^    July  6, 1863. 

MOBTGA.GOB  AND  MORTGAOEB.—BISTBKSS 
BY  MOBTQAGOR  IN  POSSESSION.  —  NO' 
TICK. 

The  dtfendant  distrained  on  a  notice  esjv 
rent  due  to  him,  under  a  lease  groaied^ 
him/ but  qfter  he  had  mortgaged  to  W.  Ei 
however  continued  in  possession  and  «• 
ceived  rents:  held,  that  the  distreum 
valid. 
This  was  a  rule  nift  to  aet  aside  the  ven^ 
for  the  defendant  and  for  a  new  trial  of  u" 
action,  which  was  brought  for  an  illegal  w- 
tress.     It  appeared  tbat  the  defendant  dis- 
trained under  a  lease  granted  by  hin,  ot*»" 
he  had  subsequently  mortgaged  to  a  Mr.  ^tJj 
ters,  but  that  he  remsdned  in  posscaegp  •* 
received  the  rents.    The  notice  was  »r «» 
due  to  himself.  y^..^l 

Hangman  showed  cause,  citing  tyoy*^^' 
Ramsbottom,  7  T.  R.  654 ;  IVootleg  v.  Or^' 
2  Y.  &  J.  636. 
Knowles,  Q.  C,  and  Cole,  in  support. 

Cur,  ad,  w**' 


tea 


On  a  petition  for  the  ti 
IwrcAtiise,  the  company  were  held  liable  to 
the  costs  of  the  abortive  purchase  as  well 
as  on  the  purchase  carried  into  effect. 
GsBTAiK  property  devised  under  the  will  of 
Mr.  George  WooUey  had  been  taken  by  the 
Sast  and  West  India  Docks  and  Birmingham 
Junction  Railway  Company,  under  their  Act, 
and  the  purchase-money  been  paid  into  Court 
under  the  Lands'  Clauses'  Act  (8  Vict.  c.  16). 
Two  Orders  had  been  made  for  the  investment 
of  portions  of  the  purchase-money  in  other 
lands.    In  respect  to  another  proposed  pur- 
chase, a  reference  was  directed  as  to  its  pro« 
priety  and  the  title,  but  it  was   afterwards 
abandoned  as  not  of  tbe  value  represented,  and 
a  further  portion  of  the  fund  was  arranged  to 
be  laid  out  in  the  purchase  of  three  hoosee  in 
Isliuffton. 

Walford  appeared  in  support  of  this  petition, 
for  the  investment  in  sucn  purchase,  and  for 
pajrment  of  the  costs  hj  the  company,  together 
with  those  of  tbe  abortive  purchase. 

Waley  for  tbe  company^,  contriL,  as  to  the 
costs  of  tbe  purchase  which  had  been  aban- 
doned. 

The  Vice-Chancellor  made  the  order  as  to 
the  investment  sought  and  directed  the  costs 
relating  thereto,  and  in  respect  to  the  abortive 
purchase,  to  be  borne  by  the  company. 

July  27.--'Wright  v.  Afosffey— Decree  for 
account  of  small  tithes  as  prayed. 

—  27.  —  Booth  V.  HasstU  —  Injunction 
granted. 

—  28. — In  re  National  Land  Coanpamg^- 
Reference  back  to  the  Master. 


Warde  v.  Cartwright.    July  27, 1853. 

JUBISDICTION  OF  BttUITY  IMPROVKMBMT 
ACT. — ORDBB  TO  BKVIVB. — ^APPBABAMCB 
BT  DBFBNDANT* 

Motion  r^faaedfor  leave  to  enter  appearance 
for  a  dtfendant  on  service  of  order  to  re- 
Vive  under  the  15  4- 16  Fic^.  e,  66,  s.  52, 
as  not  required. 
This  was  a  motion  for  leave  to  enter  an  ap* 
pearance  for  a  defendant  who  had  been  served 
with  an  order  to  revive  under  the  15  &  16 
Vict.  c.  86,  s.  52,  on  his  non-appeanmoe. 
Batten  in  support. 

The  Vice-Chancellor  said,  the  order  was 
effectual  on  its  being  served,  and  that  no  ap- 
pearance was  required,  and  the  motion  was 
therefore  refused. 


In  re  Waters*  TrusL    August  2,  1853. 

MARBIBD  WOMAN.  —  VALIDITY  OF  DBBD 
CHABGINO  PBOPBBTY  TO  HBB  BBPABATB 
USB  A8  8BCUBITY  FOB  LOAN  TO  HUS- 
BAND. 

A  married  woman  had  eaecuted  a  deed 
charging  certain  property  bequeathed  to 
her  separate  use,  but  without  a  restraint 
on  anticipation,  to  secure  a  ioan  to  her 


The  Court  said,  no  notice  was  ne<;«^-S 
authorise  tbe  distress,  although  an  «ct"»°JJ:^ 
lie  under  sect.  19  of  tbe  11  G.  2,  c.  IJiJ^;'? 
want  of  it,  and  as  tbe  mortgagor  had  wen 
lowed  to  remain  in  possession  there  ^^.^j^ 
sumptio  juris  be  had  auUiority  ^^^ 
rents,  and  the  rule  was  accordingly  (WCii«K 


AuafgHeal  Di§mi  qf  OtMf  r  CnuH  f^Sguk^^LmD  ^  AUarn^i^-^Lom  of  CoHt.       Ml 


ANALYTICAL   DIQCST  OF  CASES, 

RSPORTJiD   IN  ALL  THE   COURTS, 


tfovm  of  £q«(tt« 
£.AJV  OF  ATT0JRNBY8. 

COSTS. 

Seecmd  order  for  payment  on, — ^A  snin  of 
money  haymg  on  taxation  been  found  doe 
from  a  solicitor  to  his  client,  the  solicitor  was 
ordered  to  pay  the  costs  of  the  application  for 
the  second  order  for  payment.  In  re  Bmn- 
hrigge,  14  Beav.  645. 

Caa«  cited:  la  re  Baiobrigge,  IS  Bear.  108. 
L»N. 

1.  Relief  againtt  solicitor  on  motion,^^Ptty' 
meut  omt  of  Court. — A  married  woman^  to 
whom  asnm  of  money  was  payable  for  her 
separate  iise»  received  a  cheque  from  the  Ac- 
countant-General, and  handed  it  over  to  her 
solicitor  who  accompanied  her.  The  solicitor 
was,  on  motion,  ordered  to  pay  the  balance  to 
his  client,  and  held,  that  the  onus  being  on 
the  solicitor  to  show  cause  for  not  paying  it 
over,  he  could  not  set  up  a  voluntary  agree- 
ment to  pay  her  husband's  debt  out  of  it. 
Mawhood  v.  MUbanke,  15  Beav.  36. 

2.  Juriedieiion. — In  an  administration  suit, 
instituted  by  an  infant  cesitd  qt^  tm$t  under  a 
win  agunst  the  executors,  one  of  the  executors 
a^miCted  that  iho  part  of  i*ertain  annui. ad- 
vanced by  him  on  mortgage  formed  part  of 
the  trust  estate.  An  order  was  made  in  the 
suit  for  the  completion  of  contracts  for  sales  of 
the  mortgaged  pr9perty  which  had  been  en- 
tered Into  by  the  executor.  Under  this  order 
the  purchase-moneys  were  paid  into  Court  to 
the  credit  of  the  cause.  The  order  directed 
the  executor  to  execute  the  conveyances  and 
deliver  the  title-deeds  to  the  petitioners;  but 
the  executor's  solicitors  refused  to  give  up  the 
deeds,  claiming  a  lien  upon  them  for  costs  due 
from  the  executor  and  advances  made  for  the 
maintenance  of  the  plaintiff:  Held,  that  the 
Court  had  jurisdiction  on  petition  to  order  the 
solicitors  to  deliver  up  the  deeds.  jFVoiictsv. 
Francis,  2  Dc  G.,  M'N.  8t  G.  73. 

TAXATION. 

Interest. — On  taxation,  a  solicitor  cannot  be 
ehaiged  with  interest  on  balances  in  hand; 
bat,  a  solicitor  having  debited  himself  with  in- 
terest in  his  cash  account  rendered,  held,  that 
the  Master  ought  to  have  charged  him.  In  re 
8€verp,  15  Beav.  58. 

TAXATION   AFTBR  PAYMENT. 

To  constitute  a  case  for  taxation  of  costs 
after  payment  on  the  ground  of  undue  pres- 
sure, the  pressure  must  have  been  of  such  a 
kind  as  to  have  rendered  it  impossible  or  dif- 
ficult to  have  the  costs  taxed  before  payment 

.  in  the  ordinary  course.  An  unexplained  delay 
of  nine  months  after  payment  in  the  presenta- 
tion of  a  p^ition  for  taxation  on  such  grounds, 

'  held  fatal  to  the  application. 


To  support  such  a  pstition,  on  the  nound 
of  extravagant  and  improper  charges,  the  alk 
legations  directed  to  that  point  must  be  ep^ 
ciSc,  and  must  be  such  as  to  amount  to  cnri* 
dence  of  fraud.  In  re  Browne,  etmarte  JegMeif 
1  De  G.,  M<N.  &  G.  322. 

UNDKRTAKINO. 

Signing  the  Registrar's  book. — Undertakuig^ 
by  way  of  agreement,  to  answer  a  possible 
liabilitv,  or  to  observe  the  order  of  the  Conr^ 
entered  into  by  a  stranger  to  the  cause,  l^ 
signing  the  Registrar's  book.  Qumey  t« 
Bekrend,  9  Hare,  Ixxxix. 


LAW  OF  COSTS, 


ADMINISTRATION   SUIT. 

Mortgagor  and  mortgagee, —  Bill  by  the 
owner  against  his  mortgagees  and  the  trustee 
of  a  fund,  to  compel  pavment,  held,  to  be  a 
suit  for  administration  ana  not  redemption,  and 
the  costs  of  sU  parties  were  ordered  to  be  paid 
out  of  the  fund  in  the  first  instance.  Bryant 
V.  Blackwell,  15  Beav.  44  ;  Rose  v.  Same,  lb. 

DBMURRBB* 

Hearing  of  cause. — When  the  point  in  con- 
test was  sufficiently  raised  by  the  bill,  the 
Court  gave  no  costs  to  a  successful  defendant, 
who  brought  the  cause  to  a  hearing  instead  of 
demurring.  Hollingsworth  v.  Shdkeskaft,  14 
Beav.  492 ;  Andrews  v.  Same,  ib. 

DISMISSAL. 

Without  costs  on  application  of  plaintiff,'-^ 
Where  a  suit  becomes  nugatory  dv  matters 
subsequent,  the  Court,  upon  motion,  nas  juris- 
diction to  dismiss  it  without  costs. 

A  suit  having  been  instituted  on  the  autho- 
rity of  a  reported  case,  which  was  afterwards 
reversed,  the  Court,  after  looking  simply  into 
the  record,  dismissed  it  without  costs. 

The  Court  cannot  go  into  the  merits  on  a 
motion  to  dismiss,  nor  can  it  make  a  defendant 
pay  the  costs  of  a  plaintiff  where  the  bill  is 
dismissed.  Sutton  Harbour  Improvement  Com» 
pang  v,  Hitchens,  15  Beav.  161. 

Cases  cited  io  tUu  judgmsst :  Stngg  v.  Knowles, 
3  Hare,  243  ;  Knox  r.  Brown,  1  Cox,  359; 
2  Bro.  C.C.  186;  Broughton  ▼.  Lashmer,  1 
y.  &  C,  C.  C.  11 ;  Robinson  v.  Rosber,  ib.  7; 
Sivell  ▼.  Abraham,  8  Bear.  d98. 

EXCEPTIONS. 
Where  exceptions  to  an  answer  for  insu£S« 
ciency  were  overruled,  the  practice  is  to  over- 
rule them  with  costs.    Stent  v.  Widens,  5  De 
G.  &  S.  384. 

BXKCUTOR. 

Non^render  of  accounts, — ^The  mere  fact  that 
an  executor  neglected  to  render  accounts  when 
asked,  is  not  of  itself  sufficient  to  make  him 
liable  to  the  costs  of  a  suit  for  administering 
the.  estate*    White  v.  Jackson,  15  Beav.  191. 


^MihftmitmX9t9t^€k^t  Cmffis^^  BqwUp^-LuD  of  Cotti. 


HUSBAND  AMD  WIFK* 

1 .  Wife  suing  in  forma  pauperis, — ^A  married 
woman  filed  a  bill  in  forma  pauperis,  under  an 
order  of  the  Court,  without  a  next  friend,  and 
obtained  a  decree.  On  an  unsuccessfiil  appeal, 
the  appellant  was  ordered  to  pay  the  plaintiff 
herself  dives  costs.  Wellesky  y.  fVellesley,  1 
De  G.,  M'N.  8e  G.  501. 

2.  Wife's  equity  for  a  settlement—As  be- 
tween the  hasband's  creditors  and  the  wife,  in 
respect  of  the  wife's  equity  for  a  settlement,  the 
€k)urt  will,  under  circumstances,  give  the  wife 
more  than  one-half;  and  where  the  wife  had 
been,  at  the  time  of  the  marriage  and  long 
afterwards,  in  circumstances  of  comfort,  and 
was  reduced  to  distress  by  the  husband's  em- 
bairassments,  the  Court  ffave  the  costs  of  the 
petitioner  and  of  the  husband's  assignees  out 
of  the  fund,  which  was  681/.,  400/.  to  the  wife, 
and  the  remainder  to  the  petitioner;  and  wife's 
costs  out  of  her  o\vn  fund.  In  re  Waite,  «r- 
parte  Pugh,  1  Drewry,  202. 

ISSUE   AT   LAW. 

In  a  suit  against  several  persons.  A.,  B.,  and 
G.,  the  decree  directed  an  issue  as  to  G.,  and 
reserved  the  costs  of  A.  and  B.,  and  the  "sub- 
sequent "  costs  of  all  other  parties,  and  farther 
directions.  G.  was  successful  on  the  issue: 
Held,  that  he  was  entitled  to  all  his  costs. 
Rice  V.  Gordon,  14  Beav.  508. 

MORTGAGES. 

1.  Suit  for  general  arfminwfrfff ion. —Where 
a  mortgagee,  instead  of  simply  filing  a  biU  to 
enforce  his  securities,  institutes  or  adopts  a 
suit  for  a  general  administration,  and  the 
estate  proves  deficient,  the  costs  of  the  suit 
are  to  be  paid,  in  the  first  instance,  out  of  the 
estate.  Armstrong  v.  Storer,  14  Beav.  635 ; 
Bazalgette  v.  Same,  ib. 

Cases  cited  in  the  judgment:  Hepworth  y. 
Heslop,  3  Hare,  485;  Mason  v.  Bogg,  2 
Myl.  &  C.  443;  White  v.  Bishop  of  Peter- 
borough, 3  Swanst,  109;  Jac.  402:  Wont»er 
T.  Wright,  8  Sim.  543 ;  Brace  y.  Duchess  of 
Marlborough,  Mos.  50  ;  Kenebel  v.  Scrafton, 
13  Ves.  370. 

2.  Unsuccessful  motion  for  receiver, Second 
*»»/  *y  reprwen/c/toe.  —  A  mortgagee,  after 
fihng  a  foreclosure  bill,  unsuccessfully  moving 
for  a  receiver,  and  rendering  himself  liable  to 
the  costs  of  the  motion,  died,  and  his  execu- 
tors, without  reviving  the  suit,  filed  a  new  biU 
for  foreclosure  of  the  same  estate :  Held,  that 
the  defendants,  not  by  plea  to  the  new  bill  in- 
sisting upon  the  former  suit,  but  claiming  by 
their  answers  the  benefit  of  the  objection  as  if 

f^  ^?^  pleaded  it,— the  Court  would  not 
refuse  the  decree  in  the  second  suit,  or  stay  the 
proceedings  therein  until  the  former  costs 
should  be  paid. 

That  the  Court  not  approving  of  the  course 
taken  by  the  plaintiffs,  would  give  them  no 
costs  of  the  second  suit,  unless  they  submitted 
to  pay  the  costs  tb  which  the  mortgagee  was 

iiare,  642. 
Case  cited :  Crofts  v.  Wortley,!  Cb.  Cs.  241. 


PARTY  AND   PARTY. 

Charity  case,^Heir, — In  a  charity  case,  the 
heir,  though  unsuccessful,  allowed  bis  co«ti, 
but  only  as  between  party  and  party.  Wkkket 
V.  Hume,  14  Beav.  528. 

STAYING   PROCESDINOS. 

Supplemental  suit.  —  Costs  of  former  dit. 
missed  motion  paid,  and  of  original  md  cross, 
suits.-^Acquiescence. — ^The  pkintiff,  in  a  crow. 
suit,  in  which,  as  well  as  in  the  orif(inal  nit, 
a  decree  had  been  made  against  him.  with  coste, 
moved  for  a  further  production  of  documents, 
(which  had  been,  as  he  alleged,  withheld  from 
him  by  reason  of  untrue  statements  in  tbe  so* 
swer),  and  for  leave  to  file  a  supplemental  bill 
in  the  nature  of  a  bill  of  review.  The  motion, 
as  regarded  the  documents,  was  refused,  with 
costs  ;  but,  by  consent,  leave  was  given  to  file 
a  supplemental  bill,  on  the  plaintiff  depositing 
50/.  The  supplemental  bill  was  filed,  an^ 
pending  the  hearing  of  the  appeal  in  the  ori- 
ginal  suit,  the  defendants  moved  that  all  pro- 
ceedings against  them  for  want  of  answer  in  it 
might  be  stayed  till  after  the  plaintiff  had  paid 
the  costs  of  the  motion  (for  non-payment  of 
which  he  was  in  contempt),  or  otherwise  that 
the  time  for  answering  might  be  enlarged.  The 
time  was  enlarged  for  four  weeks,  without  pre- 
judice to  an  application  to  stav  proceedings. 
After  the  original  decree  had  oeen  affirmed, 
with  costs,  the  defendants  moved  that  all  pro- 
ceedings in  the  supplemental  suit  mieht  lie 
stayed  uuiil  after  the  plaintiff  should  have 
paid  the  costs  of  the  first-mentioned  motion, 
and  also  of  the  original  and  cross-suits  (for 
non-payment  of  which  last-mentioned  costs  he 
was  also  in  contempt)  :  Held,  that  the  motion 
was  properly  refused  as  regarded  the  latter 
costs,  on  the  ground  of  acquiescence ;  but  that, 
as  regarded  the  former,  the  order  ought  to  haw 
been  made.  Sprye  v.  Reynell,  1  De  G.,  U'% 
&  G.  712. 

TRUSTEES. 

Parties.^ln  1830,  A.  and  B,  were  appoint- 
ed  trustees  of  a  part  of  a  sum  vested  in  other 
trustees.    The  deed  contained  a  powei  for  the 


settlors  to  appoint  new  trustees,  in  case  any 
trustee  should  wish  to  be  discharged  from,  or 
should  decline  to  act  in,  the  trusts.  B.  did  not 
execute.  In  1848,  B.,  alleging  he  had  newr 
acted,  disclauned,  and  A.  retired,  and  there- 
upon two  new  trustees  were  appointed,  and  the 
fund  assigned  to  them  by  A.  only :  Held,  that 
whether  B.  had  acted  or  not,  the  new  trustert 
had  been  duly  appointed,  and  that  the  ce^ 
que  trust  were  not  necessary  parties  ^  a  «®j 
by  such  new  trustees  against  the  persons  who 
held  the  fund,  to  compel  payment  to  the  ncff 
trustees. 

Considering  the  importance  of  secoiinR  »• 
telligent,  competent,  and  responsible  pem^ 
to  act  as  trustees,  it  is  not  the  practice  oftne 
Court  to  visit  trustees  with  costs,  except  whtfc 
they  act  from  interested  motives,  or  intenwo- 
ally  and  wantonly  conduct  themselves  m» 
vexatious  and  oppressive  manner.  NoPfe  v. 
Meymott,  14  Beav.  471. 


Wht  H^giil  ^hdtvbtVt 


DIGEST,  AND  JOURNAL  OF  JURISPRUDENCE. 


SATURDAY,  AUGUST  13,  1853. 


PROGEESS  OF  LEGAL  LEGISLATION. 


NSW  BILLS  AND  AMENDMENTS. 

The  Eanitj  Courts  have  terminated  their 
Sittings,  Uie  Circuits  are  drawing  to  a  dose, 
the  pleadings  in  Common  Law  Actions  are 
suspended,  the  offices  are  shut.  The  Long 
Vacation  has  fairly  commenced.  The 
Temple  and  Lincoln's  Inn  are  deserted  for 
green  fields  and  hahbling  streams,  and  for 
some  two  months  to  come,  the  Legal  Pro- 
fession will  be  more  fully  represented  on 
the  shores  of  the  lake  of  Geneva  or  in  the 
higfalands  of  Scotland  than  in  Westminster 
Hall. 

Although  stillness  reigns  in  the  regions 
in  which  uose  concerned  in  the  administra- 
tion of  the  law  are  wont  to  congregate,  there 
is  yet  abundance  of  bustle  and  activity  in 
the  precincts  of  St.  Stephen's.     Our  nume- 
rous professional  friends,  who  were  disap- 
pointed last  year  in  obtaining  seats  in  Par- 
liament, may  now  console  themselves  by 
reflecting,  how  much  more  agreeably  and 
healthfimy  the^  may  be  occupied  than  in 
breathing  the  mipure  air  of  the  House  of 
Commons  from  noon  till  the  early  hours  of 
morning ;  and  will  find  in  this  considera- 
tion, a  fresh  assurance  that  Fortune  can 
compensate  those  she  seems  to  disappoint. 
The  cares  of  legislation  are  too  urgent  to 
admit  of  our  senators  taking  repose,  even  in 
the  middle  of  August.    The  manufacture 
of  Acts  of  Parliament  is  continued  beyond 
the  termination  of  the  dog-days,  with  unre- 
mitting assiduity,  and  however  defective  the 
production  may  be  in  qualitv,  there  is  no 
lack  of  quantity.     The  daily  newspapers 
announced,  that  in  one  day  during  the  past 
week,  the  Royal  Assent  was  given  by  Com- 
mission to  more  than  one  hundred  Bills,  of 
which  the  most  important  perhaps  were  the 
Succession  Duty  Bill  and  the  two  Stamp 
Vol.  xlvi.    No.  1,327. 


Duty  Bills.  In  this  large  number,  no 
doubt,  were  included  many  private  Bills,  but 
several  public  Bills  of  unquestionable  im- 
portance have  been  introduced  within  the 
last  fortnight,  to  which  the  attention  of  our 
readers  would  be  more  profitably  directed, 
if  we  could  hold  out  a  prospect  that  time 
would  be  afforded  for  considering  any  sug- 
gestions for  their  amendment.  It  is  under- 
stood, however,  that  a  great  effort  will  be 
made  to  enable  our  Legislators  to  meet  the 
Partridges  on  the  1st  ^ptember,  and  there 
IS  good  reason  to  beheve,  that  the  Bills  in- 
troduced by  the  members  of  the  Govern- 
ment after  the  1st  August,  will  pass  both 
Houses  with  little  or  no  discussion,  minis- 
ters of  course  (as  the  unmeaning  phrase  is), 
"  taking  upon  themselves  the  responsibility,** 
Amongst  the  Bills  submitted  to  one  or  other 
of  the  Houses  of  Parliament,  since  **  the 
progress  of  Legal  Legislation  "  was  last  ad- 
verted to  in  these  pages,  we  have  now  to 
notice : 

The  Bill  introduced  by  the  Attorney- 
General  and  Solicitor-General  for  amending 
the  practice  and  procedure  in  Croum  Suits 
in  the  Court  of  Exchequer,  and  for  payment 
of  costs  in  proceedings  instituted  on  behalf 
of  the  Crown.  This  Bill  proposes  to  pro- 
vide, that  in  all  informations,  actions,  and 
other  proceedings,  not  of  a  criminal  naturcj 
instituted  by  the  Crown  against  a  subject, 
the  Crown,  when  successful,  shall  be  enti- 
tled to  costs  in  the  same  manner,  and  under 
the  same  circumstances,  as  in  ordinary  pro- 
ceedings between  party  and  party  ;  and,  on 
the  other  hand,  that  when  a  subject  suo- 
ceeds  in  obtaining  the  judgment  of  a  com- 
petent Court  in  such  proceeding,  the  costs 
of  the  successful  litigant  shall  be  recove^ 
able  from  the  Treasury.  A  provision  is 
also  introduced,  empowering  the  Barons  of 
the  Edccheqner  to  make  Rules  and  Orders, 
assimilating  the  practice  as  nearly  as  may 
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be  in  Crown  suits,  to  that  which  obtains 
in  contentious  proceeding  between  subject 
and  subject.  The  constitutional  importance 
of  the  proposed  alteration  of  the  Law  is 
manifest,  but  whether  the  change  will  ope- 
rate as  a  boon  or  a  hardship  to  the  subject, 
depends  very  much  upon  the  rules  to]  be 
framed  by  the  Judges,  and  the  spirit  in 
which  the  Law  is  administered,  not  only  by 
the  Courts  of  Justice,  but  by  the  Govern- 
ment departments  to  which  the  institution 
of  Crown  suits  is  necessarily  entrusted. 

As  a  supplement  to  the  Transportation 
Bill,  which,  for  the  first  time,  underwent 
some  consideration  in  a  Committee  of  the 
House  of  Commons,  during  the  present 
week,  Mr.  Lowe  has  brought  in  a  bill  for 
"  Providing  Places  of  Confinement,  in  Eng- 
land    and    Wales,   for  Female    Ofenders 
under  Sentence  or  Order  of  Transporta- 
tion ; "  and  also  a  Bill  to  amend  an  Act 
of  the  seventh  year  of  her  Majesty,  for  the 
better  Apprehension  of  certain  Offenders, 
Both  these  Bills  were  passed  with  unusual 
rapidity  through  the  House  of  Commons, 
and  have  now  reached  the  House  of  Lords. 
A  Bill  has  been  passed  through  the  House 
of  Lords,  at  the  instance  of  the  Lord  Chan- 
cellor, and  has  now  found  its  way  to  t];ie 
House  of  Commons,  under  the  title  of  the 
Registrar  of  Meetings  Bill,     The  Bill  con- 
sists of  a  single  clause,  and  may  be  justly 
regarded  as  a  homoeopathic  measure  of  law 
refi)rm.     As  some  of  our  readers  are  pro- 1 
bably  aware,  a  sum  of  1 1«.  is  now  paiu  in  ' 
the  Court  of  Bankruptcy,  upon  every  meet-  { 
ing,  public  and  private,  to  an  officer,  called  i 
the  Registrar  of  Meetings,  who,  it  seems,  is  | 
entitled,  under  the  existing  system,  to  a; 
salary  of  200/.  per  annum,  and  also  to  de- 1 
duct  1*.  from  every  payment  made  to  him, 
on  account  of  each  meeting.     The  sole  ob- 1 
ject  of  the  Bill  now  before  Parliament  is,  to  ! 
reduce  tlie  salary  of  the  officer  in  question 
by   one-hftlf,  or  from  200/.  to   100/.   per 
annum,  and  to  provide,  that  he  shall  retain  | 
6(7.  instead  of  U.  of  the  fee  paid  for  each  i 
meeting.       Considering    that    the    Lord 
Chancellor   has  pledged  himself  imniedi-! 
ately  to  issue  a  Commission,  one  of  the 
objects  of  which  is  to  inquire  whether  the  j 
expenses  of  the  Court  of  Bankruptcy  can  ' 
advantageously  be  reduced,  we  should  have  i 
supposed  that  the  salary  and  emoluments  i 
of  the  Registrar  of  Meetings  may   have' 
waited   for    the    result    of   that  inquiry  ? ! 
Lord  Cranworth  may  be  assured,  that  if  the 
heavy   expenses  attending  the  administra- ! 
tion  of  the  Law  in  the  Court  of  Bankruptcy,  i 
arising  chiefly  from  Court  fees  and  the  com- 


pulsory employment  of  official  assignees, 
Court  brokers,  and  messengers^  are  not  ma- 
terially  rednced,  the  result  which  he  has 
described,  that  '*the  Court  itself  vill  be- 
come bankrupt/'  is  neither  uncertain  nor 
ve^  distant. 

It  seems  we  were  somewhat  premature 
in  announcing,  in  a  late  Number  {anU^  p. 
246),  that  it  was  anticipated  the  Session 
would  close  without  any  legislative  inter- 
ference with  the  County  Courts.  It  ap- 
pears, however,  that  on  Tuesday  last  (the 
9ch  August),  Mr.  Wilson,  on  behalf  of 
the  Government,  obtained  leave  to  bring  in 
a  Bill  ''  to  remove  doubts  as  to  the  pro- 
visions of  an  Act  of  last  Session  relatiTe  to 
County  Courts**  The  Act  which  has  oc- 
casioned the  doubts  that  are  supposed  to 
have  rendered  further  legislation  neccssaiT^ 
is  the  Act  (15  &  16  Vict.  c.  54),  "further 
to  facilitate  and  arrange  proceedings  in  the 
County  Courts."  The  print  of  the  amend- 
ing Bill  has  not  yet  reactied  us. 

It  is  now  formally  announced  by  Lord 
John  Russell,  in  conformity  with  what  we 
were  enabled  long  since  to  state,  that  tlie 
Committee  to  which  the  Registration  of 
Assurance^  Bill  was  referred  by  the  House 
of  Commons,  had  reported  against  proceed- 
ing with  the  BiU,  and  recommended  the  ap- 
pointment of  a  Commission,  to  inquire 
whether  the  transfer  oF  real  property  could 
not  be  rendered  more  simple  and  less  costly. 
We  propose  to  take  an  early  opportunity  of 
directing  attention  to  the  report  upon  which 
this  suggestion  is  founded,  and  meanwhile 
content  ourselves  with  congratulating  the 
public  upon  the  defeat  of  a  scheme  con- 
demned by  the  judgment  of  a  lai^  majoritf 
of  the  Legal  Profession,  and  which  we  are 
satisfied  would  be  productive  of  great  prac- 
tical inconvenience. 

The  Charitable  Trusts'  Bill  has  passed 
through  its  usual  stages  in  the  House  ot 
Commons,  after  much  discussion,  and  been 
returned  as  amended,  to  the  House  of  Ij>™^- 
The  most  important  amendment  introduced 
in  the  Bill,  perhaps,  was  the  exemption  ot 
Roman  Catholic  Charities  and  Trusts  from 
its  operation,  an  exception  proposed  hy  the 
Government,  under  the  impression  that  tne 
Law  respecting  Superstitious  Uses,  wouia 
interfere  with  the  administration  ofliomin 
Catholic  Charities  under  this  Bill ;  and  vntn 
an  assurance,  from  Lord  John  Russeli,  tm 
Government    would    introduce  a  nieas" 


next  Session,  for  includhig  Roman 


Catholic 


Charities  within  the  scope  of  the  Bili,  in 
manner  which,  it  was  hoped,  would  be 
objectionable.     At  the  last  stage  of  tne  i^» 
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in  the  House  of  Commons,  the  Solidtor- 
Grenend  brought  up  three  new  clauses  which 
were  added  to  it.  The  first  clause  provides, 
that  any  person  refusing  to  deliver  up  ac- 
counts or  statements,  concerning  any  charity 
under  investiffation,  to  an  inspector  autho- 
rised under  the  Act,  should  be  guilty  of  a 
contempt  of  the  Court  of  Chancery.  The 
second  clause  enables  the  directors  of  cha- 
rities, exempted  from  the  operation  of  the 
BQl,  to  bring  such  charities  wholly  or  par- 
tially within  its  operation ;  and  the  third 
clause  prorides,  that  in  case  of  a  dispute 
between  the  governing  officers  of  exempted 
charities,  the  majority  should  be  empowered 
to  submit  the  matter  in  dispute  to  the  de- 
termination of  the  Charity  Commissioners. 
The  amendments  have  stiU  to  be  considered 
in  the  House  of  Lords. 

NEW  STATUTES  EFFECTING  ALTE- 
llATIONS  IN  THE  LAW. 

STAMP   DUTIES,  No.  2. 

16  &  17  Vict.  c.  63. 

Stamp  Duties  on  instruments 
Schedule  annexed  repealed,  and 
granted  in  lieu  thereof;  s.  1. 

The  new  duties  to  be  denominated  Stamp 
Duties,  and  to  be  under  the  care  of  the 
Commissioners  of  Inland  Revenue.  Powers 
and  provisions  of  former  Acts  to  be  in  force ; 
s.  2. 

As  to  duties  on  newspapers  and  supple- 
ments ;  s.  3. 

Allowance  for  newspaper  stamps  on  hand ; 
8.  4. 

After  passing  of  this  Act  all  duties  on 
advertisements  to  cease ;  s.  5. 

Duties  on  assignments  of  judgment  in 
Ireland,  and  writs  of  acknowledgment  in 
Scotland;  s.  6. 

Power  to  Treasury  to  compound  with 
bankers  in  Scotland  ifbr  the  Stamp  Duties 
on  all  promissory  notes  ;  s.  7* 

Stamp  Duty  on  scrip  certificates  ;  s.  8. 

Receipt  for  Land  or  Assessed  Taxes  or 
Income  Tax  exempt  from  Stamp  Duty ;  s. 
9. 

Stamps  denoting  the  duty  on  policies  of 
life  assurance  may  be  impressed  or  affixed ; 
8.  10. 

Certain  particulars  to  be  written  on  ad- 
hesive stamps  for  policies  ;  s.  1 1 . 


in  the 
others 


The  following  are  the  Title  and  Sections 

of  the  Act:— 

An  Act  to  repeal  certain  Stamp  Daties,  and  to 
grant  others  in  lieu  thereof,  to  give  relief 
with  respect  to  the  Stamp  Duties  on  News- 


papers  and  Supplements  thereto,  to  repeal 
the  Duty  on  Advertisements,  and  otherwise 
to  amend  the  Laws  relating  to  Stamp  Duties. 

[4th  August,  1853.] 
Whereas  it  is  expedient  to  repeal  the  Stamp 
Duties  now  payable  in  respect  of  the  several 
instruments,  matters,  and  things  mentioned  or 
described  in  the  Schedule  to  this  Act  annexed, 
and  to  impose  other  Stamp  Duties  in  lieu 
thereof,  and  also  to  give  relief  with  respect 
to  the  Stamp  Duties  on  newspapers  and 
supplements  thereto,  and  otherwise  to  amend 
the  laws  relating  to  Stamp  Duties,  and  to  re- 
peal the  duty  charged  on  advertisements ;  Be 
it  therefore  enacted,  as  follows : 

1.  From  and  after  the  passing  of  this  Act  the 
several  Stamp  Duties  now  payable  in  Great 
Britain  and  Ireland  respectively,  under  or  by 
virtue  of  anv  Act  or  Acts  of  Parliament  for  or 
in  respect  of  the  several  instruments,  matters, 
or  things  mentioned  or  described  in  the  Sche- 
dule to  this  Act  annexed,  and  whereon  other 
duties  are  by  this  Act  granted,  shall  respectively 
cease  and  determine,  and  shaU  be  and  the  same 
are  hereby  repealed ;  and  in  lieu  and  instead 
thereof  there  shall  be  granted,  raised,  leried, 
collected,  and  paid  in  and  throughout  the 
United  Kingdom  of  Great  Britain  and  Ireland, 
to  and  to  the  use  of  her  Majesty,  her  heirs  and 
successors,  for  and  in  respect  of  the  several 
instruments,  matters,  and  things  described  or 
mentioned  in  the  said  Schedule,  or  for  or  in 
respect  of  the  vellum,  parchment,  or  paper 
upon  which  any  of  them  respectively  shall  be 
written,  the  several  duties  or  sums  of  money 
set  down  in  figures  against  the  same  respec- 
tively,  or  otherwise  specified  or  set  forth  in  the 
said  Schedule,  which  said  Schedule,  and  the 
several  prorisions,  regulations,  and  directions 
therein  contiuned  with  respect  to  the  said  duties, 
and  the  instruments,  matters,  and  things 
charged  therewith,  shall  be  deemed  and  taken 
to  be  part  of  this  Act,  and  shall  be  applied,  ob- 
served, and  put  in  execution  accordingly :  Pro- 
vided always,  that  nothing  herein  shul  extend 
to  repeal  or  alter  any  of  the  said  Stamp  Duties 
now  payable  in  relation  to  any  deed  or  instru- 
ment which  shall  have  been  signed  or  executed 
by  any  party  thereto,  or  which  shall  bear  date 
before  or  upon  the  passing  of  this  Act. 

2.  The  said  duties  by  this  Act  granted  shall 
be  denominated  and  deemed  to  be  Stamp 
Duties,  and  shall  be  under  the  care  and  man- 
agement of  the  Commissioners  of  Inland  Re- 
venue for  the  time  being ;  and  all  the  powers, 
provisions,  clauses,  regulations,  directions,  al- 
lowances, and  exemptions,  fines,  forfeitures, 
pains,  and  penalties  contained  in  or  imposed  by 
any  Act  or  Acts,  or  any  Schedule  thereto,  re- 
latmg  to  any  duties  of  the  same  kind  or  de- 
scription heretofore  payable  in  Great  Britain 
and  Ireland  respectivelv,  and  in  force  at  the  time 
of  the  passing  of  this  Act,  shall  respectively  be 
in  full  force  and  effect  witib  respect  to  the  duties 
by  this  Act  granted,  and  to  the  vellum,  parch- 
ment, and  paper,  instruments,  matters,  and 
things  charged  and  chargeable  therewith,  and 
to  the  persons  liable  to  the  payment  of  the  said 
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duties,  80  far  as  the  same  are  or  shall  be  apoU- 
cable  in  aU  cases  not  hereby  ezpresdv  proviaed 
for,  and  shall  be  observed,  appUea,  allovred, 
enforced,  and  pat  in  execution  fo&  and  in  the 
ndsing,  levying,  collecting,  and  securing  of  the 
aaid  duties  hereby  granted,  and  otherwise  in 
relation  thereto,  so  far  as  the  same  shall  not 
be  superseded  by,  and  shall  be  consistent  with 
the  express  provisions  of  this  Act,  as  fiilly  and 
effectually  to  all  intents  and  purposes  as  if  the 
same  had  been  herein  repeated  and  specially 
enacted,  mutatis  mutandis,  with  reference  to  the 
said  duties  by  this  Act  granted. 

3.  No  higher  Stamp  Duty  than  Id.  shall  be 
chargeable  on  any  newspaper  printed  on  one 
sheet  of  paper  containing  a  superficies  not  ex- 
ceeding 2,295  inches. 

A  supplement  published  with  any  newspaper 
duly  stamped  with  the  duty  of  one  penny,  such 
supplement  being  printed  on  one  sheet  of  paper 
only,  and  together  with  such  newspaper  con- 
taining in  the  aggregate  a  superficies  not  ex- 
ceeding 2,295  inches,  shdl  be  free  from  Stamp 
Duty: 

Any  other  supplement  to  any  such  duly 
stamped  newspaper  shall  not  be  chargeable 
with  any  higher  Stamp  Duty  than  one  half- 
penny, provided  it  does  not  contain  a  super- 
ficies exceeding  1,148  inches: 

And  any  two  supplements  to  any  such  duly 
stamped  newspaper  ^hall  not  be  chargeable 
with  any  higher  stamp  duty  than  one  half- 
penny on  each,  provided  each  of  such  supple- 
ments be  printed  and  published  one  sheet  of 
paper  only,  and  that  they  contain  together  a 
superficies  not  exceeding  in  the  aggregate 
9,295  inches. 

The  superficies  in  all  the  cases  aforessud  to 
be  one  side  only  of  the  sheet  of  paper,  and  ex- 
clusive of  the  margin  of  the  letter  press. 

4.  Where  any  person  shall  be  possessed  of 
anj  stamps  for  newspapers  rendered  useless  by 
this  Act,  it  shall  be  lawful  for  the  Conunib- 
sioners  of  Inland  Revenue,  on  application  to 
them  or  to  their  proper  officer  in  that  behaU*, 
at  any  time  within  six  calendar  months  after 
the  commencement  of  this  Act,  to  cancel  and 
make  allowance  for  the  same,  as  in  the  case  of 
spoiled  stamps. 

5.  And  whereas  it  is  expedient  to  repeal  the 
duties  now  payable  on  advertisements  :  From 
and  after  the  passing  of  this  Act  the  duties 
-BOW  payable  under  any  act  or  acts  in  force  for 
or  in  respect  of  any  advertisement  contained  in 
or  published  with  any  gazette  or  odier  news- 
paper, or  contained  in  or  published  with  any 
other  periodical  paper,  or  in  or  with  any  pam- 
phlet or  literary  work,  and  all  enactments, 
dauses,  provisions,  and  regulations  for  levying, 
collecting,  and  securing  the  said  duties,  but  so  far 
only  as  they  relate  to  such  duties,  shidl  respec- 
tively cease  and  determine,  and  shall  be  and  the 
same  are  herebjr  repealed,  save  and  except  as 
to  any  of  the  sud  duties  which  shall  have  been 
charged  or  incurred  on  or  before  the  day  of 
ihe  passing  of  this  Act,  and  any  arrear  thereof, 
ind  as  to  all  fines  and  penalties  incurred  or 
iriuch  may  be  incurred  in  respect  of  the  said  I 


duties  or  arrears,  all  which  said  dutiSB  vsd 
arrears,  fines  and  penalties,  so  eseepted  as 
aforesaid,  shall  respectively  be  sued  for,  xeco- 
vered,  levied,  paid,  and  applied  in  the  oanie 
manner  as  if  this  Act  had  not  been  passed. 

6.  Whereas  it  is  expedient  to  remove  dofAHs 
which  hare  arisen  as  to  the  Stamp  Duties 
chargeable  upon  asBignments  of  jndgmcnt  in 
Ireland ;  and  it  is  also  expedient  to  rodnee  ike 
Stamp  Duties  now  chargeaUe  in  Scotland 
upon  writs  of  acknowledgment  bv  perscns  ia- 
feft  of  lands  in  favour  of  the  heira  or  dis- 
ponees  of  creditors:  in  lieu  of  the  Stamp 
Duties  now  payable  upon  the  instraments 
hereinafter  mentioned  there  shall  be  cbasi^ 
able  (besides  any  progressive  duties  to  wbich 
the  same  respectively  may  be  liable  by  refier- 
ence  to  the  nead  of  Progressive  Duty  in  Ihe 
Schedule  to  the  Act  of  the  13  &  14  Vkt.  c  ^,} 
the  respective  Stamp  Duties  following  ;  (that  is 
to  say,) 

For  and  upon  every  assignment  of  any  judg- 
ment in  Ireland,  lll5s.; 

And  for  and  upon  any  writ  of  acknowledgment 
by  any  person  infeft  of  lands  in  Scotland  in 
favour  of  the  heir  or  disponee  of  a  creditor 
fiiUy  vested  in  right  of  an  heritable  security 
constituted  by  ic^eftment,  lOs. 

7.  And  whereas  under  and  by  virtue  of  eer^ 
tain  Acts  of  Parliament  now  in  force  the  Go- 
vernor and  Company  of  the  Bank  of  SootlsBd, 
and  the  Royal  Bank  of  Scotland,  and  tbe 
British  Linen  Company  in  Scotland,  are  re- 
spectively authorisea  and  empowered  to  make 
and  issue  and  re-issue  their  promissory  notes 
payable  to  bearer  on  demana  on  unstamp^ 
paper,  giving  security,  and  keeping  and  pro- 
ducing true  accounts  of  all  the  notes  so  isroed 
by  them  respectively^  and  accounting  for  and 
paying  the  Stamp  Duties  payable  in  respect  ef 
such  notes :  And  whereas  it  is  expedient  to 
authorise  and  empower  the  Commissioners  of 
her  Majesty's  Treasury  to  compound  with  the 
said  banks,  as  well  as  all  bankers  in  Scotland, 
for  the  Stamp  Duties  on  their  promissory  notes 
payable  to  bearer  on  demand,  as  wdl  as  for 
stamps  payable  on  their  bills  of  eachan^s  it 
shall  be  lawful  for  the  Commissionefs  of  hsr 
M^esty's  Treasuiy  for  the  time  bein|{,  or  any 
three  (u  them,  and  they  are  hereby  authoriaBd 
and  empowered  to  compound  and  agree  with 
the  said  Governor  and  Company  of  me  Bank 
of  Scotland,  and  the  Royal  Bank  of  Scotland, 
and  the  British  Linen  Company  in  Scotland, 
and  all  or  any  other  bankers  in  Scotland,  er 
elsewhere,  respectively,  for  a  compontion  in 
lieu  of  the  Stamp  duties  payable  on  tiie  pro- 
aaissorijr  notes  of  the  said  banks  uid  bsnon 
respectively  payable  to  the  bearer  on  demand, 
AS  well  as  for  stamps  payable  on  their  bilis  of 
exchange;  and  sucn  composition  shall  be  mads 
on  such  terms  and  conditions,  and  widi  such 
security  for  the  payment  of  the  same,  and  for 
keeping,  producing,  and  rendering  of  sneh  ac- 
counts, as  the  said  last-mentioned  Coramii- 
sioners  may  deem  to  be  proper  in  that  behalf; 
and  i^ion  such  composition  being  entsied  into 
by  such  banks  and  bankars  respectively  it  shall 
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he  hmM  for  them  to  isfoe  and  v»-«8oe  all 
Botes  and  to  dnw  all  snch  bills  for  which  such 
compoaition  shall  have  been  made  on  un- 
stamped paper,  anything  in  any  Act  contained 
to  the  contrary  notwithstanding. 

8.  From  and  after  the  passing  of  this  Act 
the  following  Stamp  Doty  shall  be  charged 
and  paid ;  (that  is  to  say,) 

^  £    s.  rf. 

On  any  scrip  certificate,  that  is  to 
say,  any  document  denoting  orln- 
lended  to  denote  the  right  or  title 
of  the  holder  thereof  or  any  per- 
son to  anv  share  or  shares  in  any 
joint-stock  or  other  company,  or 
proposed  or  intended  company, 
or  any  certificate  declaring  or  en« 
titling  the  holder  thereof  or  any 
person  to  be  or  become  the  pro* 
pvietor  of  any  share  or  shares  of 
er  in  any  snch  company,  where 
■ach  certificate  or  the  right  or  tiUe 
to  such  share  or  shares  shall  be 
or  be  intended  to  be  transferable 
by  the  delivery  of  such  certificate, 
OT  otherwise  than  by  deed  or  in- 
strument in  writing     .        .        .001 

9.  No  receipt  given  for  any  sum  or  sums  of 
money  received  for  or  on  account  of  Land  Tax, 
or  the  duties  of  assessed  taxes,  or  the  duties 
on  profits  arising  from  property,  professions, 
trades,  and  offices,  by  any  collector  or  receiver 
of  such  taxes  or  duties,  or  by  any  person  hav- 
ing authority  to  collect  or  receive  the  same^ 
shall  be  subject  or  liable  to  any  Stamp  Duty. 

10.  The  duties  granted  by  an  Act  of  the 
pvesent  Session  of  Parliament  on  policies  of 
assuEsneemay  be  denoted  either  by  a  stamp 
impressed  upon  the  paper  whereon  any  such 
instrument  is  written,  or  by  an  adhesive  stamp 
afiized  thereto,  and  the  Commissioners  of  In- 
land Revenue  shall  provide  stamps  of  both 
descriptions  for  the  purpose  of  denoting  the 
said  duties. 

11.  The  adhesive  stamps  to  be  so  provided 
for  the  purpose  aforesaid  shall  be  adapted  for 
Rewriting  of  the  following  particulars  there- 
on; ^thatis  to  say,)  the  date  and  number  of 
the  pohcy^and  the  names  of  the  person  insured 
and  of  one  of  the  directors  of  the  assurance 
comnany,  or  other  person  by  whom  the  same 
shall  be  signed ;  and  where  an  adhesive  stamp 
ahull  be  used  or  intended  to  be  used  for  or 
mm  any  such  poliw,  such  stamp  shall  be 
firmly  and  securely  affixed  and  made  to  adhere 
to  sniBh  policy,  and  all  the  several  particulars 
afiMrenid  shall  be  fairly  and  distinctly  written 
upon  such  stamp  at  or  before  the  time  of  the 
ugfuxui  thereof  by  such  director  or  other  per- 
son aforesaid,  or  in  de£ai4t  thereof  such  direc- 
tor or  other  person  signing  such  policy  shall 
forfeit  the  sum  of  50/. 


^e  ScBEDULK  referred  to  by  this  Act. 

Duty. 
£    «.  (/. 
AitidM  of  Caerkship  ,or  CJontract, 
whereby  any  person  shall  first  be- 


come bound  to  serve  as  a  clerk  in  £  f  •  d, 
order  to  his  admission  as  an  attor- 
ney or  solicitor  in  any  of  her  Ma- 
je8hr*8  Courts  at  Westminster  or 
m  Ireland,  or  in  order  to  his  ad- 
mission as  a  proctor  in  the  High 
Court  of  Admiralty  in  England, 
or  the  Court  of  Admiralty  in 
Ireland,  or  in  any  of  the  Ecclesi- 
astical Courts  in  Doctors  Ck>m- 
mons  or  in  Ireland'     .        .        .  80    0    0 

Certificate  to  be  taken  out  yearly  by 
every  person  admitted  as  an  at- 
torney or  solicitor  in  any  of  her 
Majesty's  Courts  at  Westminster 
or  in  Ireland,  or  in  any  other 
Court  in  England  holding  pleas 
where  the  debt  or  damage  amounts 
to  4 Of. ;  and  by  every  person  ad- 
mitted as  a  writer  to  the  signet,  or 
as  a  solicitor,  agent,  attorney,  or 
procurator  in  any  of  the  Courts  in 
Scotland;  and  oy  every  person 
admitted  or  enrolled  as  a  notary 
nublic  in  England,  ScoUand,  or 
Ireland,  who  in  his  own  name  or 
in  the  name  of  any  other  person 
shall  commence,  prosecute,  carry 
on,  or  defend  anv  action,  suit, 
prosecution,  or  otber  proceeding 
m  any  of  the  Courts  aforesaid,  or 
do  any  notarial  act  whatever,  for 
or  in  expectation  of  any  fee,  gain, 
or  reward,  as  an  attorney,  solici- 
tor, agent,  proctor,  procurator,  or 
notary  public,  although  not  admit- 
ted or  enrolled  as  such ; 

If  he  shall  reside  within  the  distance 
of  ten  miles  from  the  General  Post 
Office  in  the  city  of  London,  or 
within  the  city  or  shire  of  Edin- 
burgh, or  in  tne  city  of  Dublin,  or 
within  three  miles  thereof; 

And  if  he  shall  have  been  admitted 
for  the  space  of  three  years  or  up- 
wards   9    0    0 

Or  if  he  shall  not  have  been  admit- 
ted so  long 4  10    0 

If  he  shall  reside  elsewhere,  and  if 
he  shall  have  been  admitted  for 
the  space  ofthree  years  or  upwards    6    0    0 

Or  if  he  shall  not  have  been  admit- 
ted so  long 3    0    0 

Gertificafes  to  be  taken  out  yearly  by 
every  person  being  a  member  of 
one  of  the  Four  Inns  of  Court  in 
England,  and  by  every  person 
in  Ireland  who  in  the  character 
of  conveyancer,  special  pleader, 
draftsman  in  equity  or  otherwise, 
•c^all,  for  or  in  expectation  of  any 
fee,  gain,  or  veward,  draw  or  pre- 
pare any  ooDTeyance  of  or  used 
or  iastrument  relating  to  any  estate 
or  property^  real  or  personal,  or 


>  It  will  be  observed  that  Scotland  (where 
the  duty  is  less)  has  not  been  interfered  with. 
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£    «.  d. 

any  other  deed  or  contract  what- 
ever, or  any  pleadings  or  proceed- 
ings in  any  Court  of  Law  or 
Equity; 

If  he  shall  reside  within  the  distance 
of  10  miles  from  the  General  Post 
Office  in  the  city  of  London  or  in 
the  city  of  Dabhn,  or  within  three 
miles  thereof       .        .        •        .900 

And  if  he  shall  reside  elsewhere       .600 

Conveyance  of  any  kind  or  descrip^ 
tion  whatsoever,  in  England  or  Ire- 
land, and  charter  disposition  or 
contract  containing  the  first  origi- 
nal constitution  of  feu  and  ground 
annual  rights  in  Scotland  (not  be- 
ing a  lease  or  tack  for  years),  in 
consideration  of  any  annual  sum 
pavable  in  perpetuity,  or  for  any 
indefinite  period,  whether  fee  farm 
or  other  rent,  feu  duty,  ground  an- 
nual, or  otherwise : 

Where  the  annual  sum  thereby  re- 
served, secured,  or  made  payable 
shall  not  exceed  205.   .        •        .026 

And  where  the  same  shall  exceed  20«. 
and  shall  not  exceed  121.,  then  for 
every  20s.  or  fractional  purt  of  20s, 
of  such  annual  sum    .  .026 

And  where  the  same  shall  exceed 
127.  and  shall  not  exceed  24/.,  then 
for  every  40^.  and  for  any  frac- 
tional part  of  40s,  of  such  annual 
sum     .        .  ;        .        .050 

And  where  the  same  shall  exceed  24l., 
then  for  every  4/.  and  for  any  frac- 
tional part  of  4/.  of  snch  annual 
sum 0  10    0 

THE  STAMP  DUTIES'  ACT,  No.  1. 

We  have  given  in  extenso  the  Stamp 
Duties  Act,  No.  2,  in  the  present  Number 
(page  267,  ante)^  because  it  came  into  ope- 
ration immediately  on  its  passing,  namely, 
on  the  4th  inst.  The  other  Stamp  Bill  wUl 
not  take  effect  till  the  10th  October.  It  is 
rather  singular  that  the  joint  Bill,  as  first 
brought  in,  was  separated  into  two,  in  order 
that  the  first  might  pass  more  speedily  on 
account  of  the  reduction  to  one  penny  of 
all  receipt  stamps  for  40«.  or  upwards. 
But  the  operation  of  the  Bill  by  which  that 
important  amendment  is  effected  is  deferred 
until  the  10th  October. 

The  same  Stamp  Bill,  No.  I,  also  alters 
the  Law  relating  to  stamps  on  the  purchase 
of  property  subject  to  mortgages  and  an- 
nmties,  which  are  to  be  deemed  part  of  the 
purchase-money,  whether  agreed  to  be  paid 
by  the  purchaser  or  not,  and  the  ad  va- 
lorem duties  will  be  payable  accordingly. 

It  also  provides  that  the  counterpart  of 
leases  neea  not  be  impressed  with  the  de- 


noting stamp ;  and  that  the  Gommisaoiken 
may  determine  whether  docoments  an 
liable  to  be  stamped  or  not.  Both  these 
alterations  are  beneficial. 


SOUTH  SEA  COMPANY'S  ARBANGE 
MENT  AND  TRUSTS*  BILL,  1853. 

SgOPE  OF  THE  BILL. 

This  Bill  proposes  to  enable  the  Sooth 
Sea  Company  to  enter  into  arrangements 
with  the  proprietors  of  the  company,  and 
to  undertake  the  administration  of  private 
trusts,  not  confined  to  the  South  Sea  stock- 
holders, but  comprehending  trusts  of  any 
property  whatever. 

hot  this  latter  purpose,  the  company  is 
to  continue  and  be  re-incorporated  under 
the  same  name  of  ''The  Governor  and 
Company  of  Merchants  of  Great  Britain 
trading  to  the  South  Seas  and  other  parts 
of  America,  and  for  encouraging  the 
Fishery,"  with  all  the  rights,  powers,  im- 
munities, and  privileges  possessed  under  its 
Charter,  and  the  several  Acts  of  Parliament 
relating  to  the  company. 

The  Bill  proposes  to  empower  the  com- 
pany '<  to  accept,  manage,  and  execute 
trusts  of  any  property  "vested  in,  or  trans- 
ferred, or  conveyed  to  them  under  settle* 
ments,  wills,  or  other  instruments,  and  for 
these  purposes,  or  any  of  them,  to  Md 
lands  and  hereditaments  of  any  temre," 

But  the  company  are  not  to  undertakeany 
trusts  until  they  have  a  guarantee  fimd  of 
300,000^.  invested  in  the  Bank  of  England 
in  the  joint  names  of  the  Commissioners  of 
the  Treasuiy  and  of  the  company;  s«ch 
fund  to  be  liable,  with  the  other  propertyi 
to  the  due  performance  of  the  trusts;  »od 
in  case  of  sales  out  of  the  guarantee  fand,the 
same  must  be  made  good  within  six  months, 
but  the  income  of  the  guarantee  fund  is  to 
belong  to  the  company. 

Power  is  proposed  to  be  ^ven  to  the 
Treasury,  in  case  of  an  insufficient  propor- 
tion between  the  company's  property  and 
the  amount  of  the  trusts  undertaken,  to  di- 
rect that  no  further  truste  shall  be  unde^ 
taken  until  the  guarantee  fund  shall  be  m- 
creased. 

In  case  the  deficiency  of  the  guarantee 
fund  be  not  made  up  for  six  months,  or  m 
case  any  decree  shidl  be  made  against  we 
company  for  fraud  or  malversation,  tne 
Court  of  Chancery  may  order  the  comply 
to  be  wound  up. 

OBJECTIONS  TO  THK  BILL. 

The  business  of  a  trust  cannot  propcriy 
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and  convenientlj  be  transacted,  nor  the 
duties  of  trustees  performed  by  a  nume- 
Tons  board  of  directors  in  the  manner  pro- 
vided by  the  1 1  th  section  of  the  Bill,  "  in 
all  respects  as  the  directors  are  now  autho- 
rised to  conduct  and  manage  the  affairs  of 
the  company/' — that  is,  "  the  Company  of 
Merchants  trading  to  the  South  Seas  and 
encouraging  Fishery." 

Trusts  are  in  the  majority  of  cases  car- 
ried  into  effect  by  the  trustees  personally 
and  without  expense,  or  by  their  solicitors 
acting,  in  cases  of  difEculty,  under  the  ad- 
lice  of  counsel. 

It  is  a  long-established  and  invariable 
rule  and  principle  of  all  the  Courts  of 
Equity  not  to  allow  trustees  any  remunera- 
tion u>r  the  duties  they  perform,  or  their 
tronble  or  loss  of  time,  or  any  allowance  or 
compensation  for  the  responsibility  or  risk 
they  incur. 

The  present  Bill  provides,  by  the  11th 
section,  '*  that  the  directors  may  agree  with 
the  settlor,  or  other  party  interested,  as  to 
the  remuneration  to  be  paid  for  the  duties 
to  be  performed,  and  that  the  company  may 
take  ror  their  own  use  the  remuneration  so 
to  be  fixed/' 

TJnder  the  power  thus  proposed  to  be 
conferred  on  the  directors  the^  will  be 
entitled,  Ist.  To  provide- for  their  own  re* 
muneration;  2nd.  For  a  profit  to  be  di- 
vided amongst  the  remaining  proprietors  of 
the  company ;  and,  3rd.  To  provide  for  a 
mode  of  payment  and  a  rate  of  remunera- 
tion to  the  solicitor  of  the  company,  not 
now  allowed  by  law,  and  which  may  be 
greatly  pr^udiaal  to  the  parties  beneficially 
mterested  in  the  property. 

Indeed  the  whole  scope  and  object  of  the 
proposed  clauses  are  in  e£Pect  to  establish  a 
trading  in  trusts  by  a  joint-stock  company 
for  their  own  profit,  without  any^ndividuid 
renKMoaibility.  \ 

Aow,  if  a  joint-stock  companj^  for  the 
administration  of  trusts  be  deemed  be- 
neficial to  the  public,  the  plan  should  be 
carried  into  effect  by  a  public  Act,  of  which 
due  notice  should  be  given. 

The  present  Bill  was  brought  jn  as  a 
private  bill,  so  late  as  the  15th  July,  and 
its  progress  hurried  on  under  the  title  of 
'*  South  Sea  Company's  Arrangement  and 
Trosts,'* — such  title  alone  appearing  on  the 
votes  and  proceedings  of  the  House  of  Com- 
mons, as  if  the  Bifi  were  strictly  confined 
to  the  South  Sea  Company's  affairs,  and  to 
which  the  public  at  large  would  have  no  ob- 
jection. 

The  recent  Acts  of   Parliament  relat- 


ing to  trusts,  and  the  powers  vested  in  the 
Court  of  Chancery  for  appointing  new  trus- 
tees, and  administering  trusts  in  a  summary 
and  expeditious  manner  under  the  super- 
vision of  the  Equity  Judges  at  Chambers, 
afford  sufficient  protection,  security,  and 
convenience  to  the  suitors,  or  further 
powers  might  be  conferred ;  and  there- 
fore the  powers  and  authorities  proposed 
to  be  conferred  on  the  present  joint-stock 
company  are  unnecessary,  either  with  a 
view  to  the  interests  of  the  cestui  que 
trusts  or  for  the  public  advantage. 

Then  the  affairs  and  business  of  the 
proposed  joint-stock  trust  company,  if 
established,  will  be  conducted  in  the  me- 
tropolis, and  subject  the  parties  to  great 
inconvenience  where  the  trust  property  is 
in  a  distant  part  of  the  country. 

In  tnists  regarding  the  management  of 
property,  the  execution  of  family  arrange- 
ments, and  the  protection  of  reversidnary 
and  contingent  mterests,  ^eat  care  and 
attention  are  personally  required  by  trustees 
and  their  local  sohcitors  and  agents,  and 
many  of  the  details  of  such  trusts  cannot 
be  satisfactorily  attended  to  by  the  officers 
of  a  public  company,  bound  by  invariable 
and  general  rules. 

Again  the  directors  of  the  company  will 
continue  to  be  elected  by  the  remaining 
proprietors ;  and  supposing  the  cestui  que 
trusts  may  he  satisfied  with  the  present 
directors,  they  will  have  no  vote  in  the 
choice  of  new  directors  on  the  death  or 
retirement  of  members  of  the  body.^ 

It  is  therefore  evidently  proper  that 
the  present  Bill  should  be  limited  in  its 
operation  to  trusts  relating  to  South  Sea 
Stock ;  and,  that  if  the  Legislature  should 
deem  it  expedient  to  pass  an  Act  for  incor- 
porating a  joint-stock  trust  company,  the 
measure  should  be  effected  by  a  public  Bill, 
to  be  brought  in  and  considered  in  the  next 
Session  of  Parliament. 

We  are  satisfied,  however,  that  either  un- 
der the  present  powers  of,  or  further  powers 
to  be  conferred  on,  the  Court  of  Chancery, 
every  really  beneficial  object  may  be  effected 
in  a  safer  and  better  manner  than  through 
the  medium  of  a  joint-stock  company. 


'  By  the  13th  section,  the  net  profits  are  to 
be  divided  amongst  the  proprietors  according 
to  ti^e  amount  of  their  shares,  in  the  same  man- 
ner as  heretofore;  but  the  directors  will,  of 
course,  first  deduct  the  expenses  of  the  esta- 
blishment, their  own  fees  or  salaries,  and  the 
costs  of  their  solicitors. 

$Sr  The  objectionable  Trust  Clauses  have 
just  been  thrown  out  in  the  Standing  Orders 
Committee.  Q  5 
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Repeal  of  the  Annimf  <!erHfiente:^  Dntf, 


REPEAL  OF  THE  ANNUAL  CERTIFI- 
GATE  DUTY. 

MBA8URBS    FOR  THE   NEXT  SESSION. 

A  MEETING  of  the  Council  of  the  Incorpo- 
rated Law  Society  was  held  at  the  Hall  of  the 
Society  on  Thursday,  the  26M  Jwhf^  1853,  when 
a  Report  was  received  from  their  Parliamentary 
Committee,  on  the  rejection  of  the  Bill  for  re- 
pealing the  Annual  Certificate  Tax  on  Attor- 
neys and  Solicitors;  and  the  Council  resolved— 
''That,  notwithstanding  the  failure  of  the  Bill, 
and  the  partial  reduction  of  the  tax  accorded 
by  the  Government,  the  Council  will  not.  relax 
in  their  eSbrte  to  obtain  a  total  repeal  of  the 
tax,  the  continuance  of  which  cannot,  in  their 
Opinion,  be  justified."  And  it  was  also  deter- 
mined "  that  a  copy  of  the  Report  and  the  fore- 
finding  Resolution  should  be  drcnlated  amongst 
the  members  of  the  Profession,  and  that  they 
be  earnestly  requested  to  second  the  eflbrts  of 
the  Council  in  the  ensuing  Session  of  Parlia- 
ment." 

The  following  is  a  copy  Report  of  the  Com- 
mittee  :— 

"  On  the  question  that  the  Bill  for  the  Re- 
peal of  the  Certificate  Tax  should  be  read  a  se- 
cond lame,  on  Wednesday,  the  20th  July,  the 
aiunbers  were, 

For  the  second,  reading    •    .    .  loa 
Against  it 185 

Majority  against  ....  83 
**  The  Division  List  which  accompanies  the 
Report  will  show  that  61  members,  who  had 
previously  voted  for  the  repeal  of  the  tax,  voted 
■gainst  it  on  this  ocoasion.^  Those  61  votes, 
deducted  from  the  majority  and  added:  to  the 
minority,  would  have  given  a  clear  mayorit^  of 
39^  in  favour  of  the  Bill. 

''The  Committee  wcrald  remind  &e  Gonncil 
that,  in  the  Session  of  1850^  the  motion  for 
leave  to  bring  in  the  Bill  to  repeal  the  tax,  was 
carried  by  a  majority  of  igi  in  a  House  of  291 
members,  and  that  the  second  reading  was 
eiurried  by  a  majority  of  18  in  a  House  of  262 
members;  and  that  the  Bill  was  carried 
through  the  Committee  after  two  divisions,  and 
tras  only  defeated  on  the  third  reading;  and 
that  in  the  Session  of  1851  the  motion  for  leave 
to  bring  in  the  Bill  was  carried  by  a  majority 
of  30  m  a  House  of  308  ntemben. 


'We  have  already  laid  befoie  our  naders 
aU  Ae  Divianon  Liats,.— see  pp;,  21^  S3S^SS0i 


"  In  the  present  Session  the  motion  fbrlesn 
to  bring  in  the  Bill  was  carried  on  the  lOth 
March  by  a  majority  of  52  in  a  House  of  390 
members,  besides  26  who  paired  off. 

"The  Chancellor  of  the£xchequer,iD  making 
his  Financial  Statement  on  the  ISth  of  Apiil, 
proposed  that  the  Certificate  Tax  should  be  re- 
duced one-fourth,  and  the  Stamp  on  the 
Articles  of  Clerkship  one^diird. 

''The  Council  thereupon  addressed  lU  the 
Provincial  Law  Societies  and  their  other  cob- 
respondents  throughout  the  kingdom,  tosieer- 
tuin  their  views  on  the  Government  proportion. 
The  result  was  that  only  a  small  number  ex- 
pressed their  willingness  to  accept  the  propoied 
reduction  as  an  instalment :  others  proposed 
that  there  should  be  an  uniform  tax  of  5i^  both 
in  town  and  country.  A  considerable  munber 
suggested  that  the  town  certificate  ahoidd  be 
reduced  to  6/.,  and  the  country  to  42.,  the  ether 
duties  remaining;  but  full  duee^fouHhs  of  the 
Profession  strongly  recommended  die  Comicil 
to  urge  a  Total  Repeal  of  the  Annual  Tix,  even 
at  the  hazard  of  a  defeat.  The  Comicil  con- 
curred in  the  opinion  expressed  by  a  fiuf^ 
majority  of  their  brethem  in  the  Profesnea. 

**  After  the  favourahle  division  on  the  r«^ 
tificate  Tax  on  the  10th  March  last,  Mn  Mai- 
ner  Gibson,  on  the  14tfa  April,  oiiriedefliotun 
for  the  Total  Repeal  •£  the  AdffVliseaMnt 
Doty  against  the  Govenunentr  by  a*  m^ority  of 
31  in  a  House  of  208  members*  Ott  Uie  H 
Jnly,  in  a  Committee  of  the  whole  Honse^  the 
Chancellor  of  the  Exchequer,  on  the  first  di- 
vision on  his  proposed  Advertisement  Dotf 'ef 
6i^.,  obtained  a  majority  of  10 ;  butron  anether 
amendment  the  same  evening,  be  was  outvoted 
by  6 ;  and,  on  the  last  division,  theia«v7^ 
for  the  total  abolition,  andfil  against  )i^)a^ 
the  Government  in  a  minority  of  9^ 

"On  the  debate  on  die  second  resding  of 
LordR.  Grosvenor's'  Bill  for  the  repedof  the 
Certificate  Tax,  on  the  20th  July,  the  Cbancd- 
lor  of  the  Exchequer  reminded  the  Eonse  Aft, 
on  the  18th  April  he  had  stated  that  the  re- 
sult of  the  changes  in  the  fiscal  regulatioitf  ^^ 
the  country  then  contemplated  by  him  woold 
be  to  leave  a  surplus  foi^  the  year  oi^M^'* 
and  that  ainoe  that  time,  it  appeared  (M^V 
various  means  (the  details  of  which' InflOiBi'' 
rated)  he  wee  left  with  a  suiplus  only  o^^ 
150,000/.  to  200,000/.,  most  ^'^'^^^'^^^ 
required  to  meet  certain  chargcrtd  be  pi«»«^ 
to  the  House  in  a  supplemental  estimate.  ^'^ 
stated  he  had  been  asked  to  repesi  the  Adver- 
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tisement  Dotjr  80,000/.,  the  Attorneys'  Certifi- 
cate Duty  80,000/.  more.  If  both  thece  daUes 
wzre  repealed,  it  was  plain  that  the  financial 
operations  of  the  year  would  have  to  be  carried 
on,  not  on  a  surplus  bat  on  a  deficit. 

"On  the  diacaaaioD  of  the  AdTertiaement 
Duty  on  the  Ist  July,  the  Chancellor  of  the 
Exchequer  stated  the  six  divisions  of  the 
Houae  in  favour  of  the  repeal  of  the  Certifi- 
cate Tac  in  the  years  1850  and  1851,  the  ma- 
jority increaaiB^  from  19  to  30,  and  in  1863 
to  52: —observing,  'that  if  it  was  obligatory 
upon  the  Government  to  consent  to  repeal  the 
duty  in  conaeqii^nce  of  the  votes  of  the  Houae, 
Ae  case  in  favour  of  the  last'  (the  Certificate 
Tax)  '  was  six  times  as  good  as  the  other/ 

"It  will  he  observed  that  61  members  who 
bad  previously  voted  in  favour  of  the  Repeal 
of  ilia  Csitificale  Tsol  voted  against  it  on  the 
last  occasion. 

"  It  is  not  assumed  that  this  arose  from  any 
I  of  opinion  in  these  members,  but  solely 
I  the  drcomatance  of  the  Chancellor  of  the 
Exchequer  having  stated  the  impossibility  of 
repealing  the  Certificate  Tax  and  also  the 
DiB^y  on  Advartisaments ;  and  therefore,  being 
dtiwmk  toantbamativa  bsCwaantha  twodntis^ 
dley  voted  against  the  Gaiiiieata  Tax  on  tMa 
oacasion  solely  with  a  view  of  obtaining  an 
» repeal  of  the  Advertisement  Duty. 
'  The  Goomittaaafoaf  option  that  all  the 
ata  on  the  disettiaion  of  Iha  question 
bave  only  served  to  prove  ind]sputid>ly  the 
injustice  of  tha  tax,  and  that  the  concession  ac- 
SMikd  by  the  upeal  of  a  Ibarth  part  of  it,  doea 
■01  bi  the  aHghtest  dagrsa  aflect  the  principle 
upon  which  the  total  repeal  of  the  tax  is  sought. 

**  On  these  grounds  the  Committee  recom- 
■Mmd  tba  Goaacil  to  parsavere  in  thair  endaa* 
TOUTS  to  obtain  a  total  raped  of  tfaa  Tax.'* 

(SMtraetedflrm  the  ilftaafet  oiwi  Report,) 
R.  Maugham,  Sseretary. 

NOTICES  OF  NEW  BOOK& 

Tkt  Mmgittwial  Synoptia^  comprising  Sum- 
mary C9mmetions  and  Indieiahle  CJ^enee§, 
with  their  Pemdties,  PunMments,  ^., 
tttsd  the  Stages  ef  JPtoeedisref  twularfy 
arranged  ;  together  with  all  other  Fro- 
teedings  before  Justices  out  of  Qwirter 
SeuiomMi  adapted  praetieaUy  through- 
ami  to  ike  Fromnem  of  Sir  Jotn  Jermis 
AeU^  with  Forme,  CuseOt  Ccpieme  Notes^ 
amdObeervaikmet^'  By  GaoMs  C. 
Oicv.  Lonloii:  BuMrwortha.  1853. 
Pk>.  596. 


This  is  the  fourth  edition  of  Mr.  Oke's 
Magisterial  Synopsis.  As  the  Assistant 
Clerk  to  the  Newmarket  Bench  of  Justiceai 
his  daily  experience  has  enabled  him  to 
complete  the  practical  part  of  the  work  in 
a  highly  useful  and  satisfactory  manner. 
The  several  Statutes,  which  have  been 
passed  since  the  last  edition,  have  been 
incorporated  into  the  work  in  their  appr^* 
priate  places.  We  may  notice,  in  particu- 
lar. Lord  C-ampbell's  Acts  for  the  further 
prevention  of  Offences  and  improving  the 
Administration  of  Criminal  Justice,  the 
Law  of  Evidence  Amendment  Act,  and  tha 
Expenses  of  Prosecutions  Act.  The  un- 
merotts  casea  decided  under  Sir  John 
Jervia'a  Statutes  and  other  Acts,  are  dniy 
noticed,  and  some  additional  titles  bavn 
been  given,  such  as  Common  Lodging 
Houses,  Industrial  Societies,  the  Sale  d[ 
Arsenic,  &c.  Indeed,  the  whole  volume 
has  been  carefully  revised,  its  contents  ear 
larged,  and  the  information  brought  dowH 
to  the  prsaant  time. 


UNITED  LAW  CLERKS'  SOCIETY. 

TWBKTY-FTRBT  ANNUAL  RBPOBT. 

Ok  tbs  14tb  ol  April,  183«»  thia  Sads«r 
waaastablisbad  to  asMble  Law  Clerks  to  nabs 
some  soitaUa  proviaion  for  tbsmaalves  and 
familiea  in  sickness,  old  age,  and  on  death. 
Tha  Society  gradually  obtained  the  ooonl^ 
uMwa  of  the  Profession,  which  enabled  it  la 
increase  tta  benefits  without  further  conlaba^ 
tioBs  from  its  mambacs.  The  Coonuittee  have 
always  bean  able  to  report  favourably  of  tha 
Society's  condition  and  usefulness,  and  fdbmf 
are  happy  to  state  at  this  the  Twenty-fivat 
Anniversary,  that,  although  ii  will  ha  found 
that  the  dauns  of  tha  paat  year  axibU  an  ittp 
crease  OYtt  those  of  the  former  one,  they  have 
been  met  with  a  nearly  corresponding  increase 
in  tba  eantributions  received  feottv  tbo  Memben 
and  the  Profession. 

Tha  axpanditnM  for  relief  afforded  to  mcm- 
bera  when  prevented  by  illneis  from  foUowili|g 
their  employment  amounted  at  the  lut  Anni^ 
versay  to  8 Jl/J.  17a.  Since  then  27  raembeiB 
haiva  required  similar  assistance,  which  has 
been  afforded  tbem  to  the  extent  of  3231.  L1& 
Each  member  receives  1^  Is,  weakly  during 
hia  illneas^  but  not  exceeding  one  year,  and  if 
it  continna  over  tiiat  period,  half  the  amovat 
for  a  second  year,  llie  total  anount  paid  in 
relieving  narobars  in  aicknasa  only  baa  nmr 
rsaebad  tha  sum  of  3,040/.  8«.  

The  present  ninnber  of  anparannnsled  nam* 
hers  is  four:  three  are  in  the  receipt  of  312.41^ 
and  the  other  of  36/.  8r,  per  year.  These  ab* 
lowances,  which  ase  payabla  weekly,  continue 
for  life,  and  tfaa  fomily  of  eadi  member  will».aB 
kia  deoMia^  aaeaive  in  additien  a  SUBS  of  eof  . 
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in  fievere  cases,  and  the  superannuation  allow- . 
ance  is  only  granted  to  members  who  are  per 
manently  disabled  by  old  age,  blindness,  oi 
other  like  infirmity,  from  following  their  em- 
ployment. Of  the  four  superannuated  mem 
oers  just  mentioned,  three  are  afflicted  with 
total  loss  of  all  mental  power. 

Since  the  last  Anniversary  four  cases   ot ; 
death  have  occurred  amongst  tne  members,  aiui  j 
to  the  family  of  each  a  sum  of  50/.  has  been 
paid.    During  the  same  period  the  wives  oi 
seven  members  have  died,  and  each  of  thebt> 
members  have  received  from  the  Society  a  sum 
of  25/.    These  payments  have  required  an  ex- 
penditure of  375/.,  making  the  total  amount 
paid  to  members  and  their  families  on  this  ac- . 
count  alone  4,442/.  10^. 

While  the  Committee  Btate  with  regret,  that ; 
Mr.  Foss,  the  Society's  senior  trustee,  has  been  i 
compelled  by  distant  residence  from  London ' 
to  resign  his  office,  they  have  much  plea- ' 
sure  in  reporting,  that  Mr.  Wilcock,  Q.  C,  and 
Mr.  Clarke,  solicitor  to  the  Board  of  Ordinance, 
have  kindly  consented  to  take  upon  themselves 
the  duties  of  the  office  so  ably  filled  by  Mr. 
Foss  during  the  period  of  21  years. 

The  Committee  feel  it  to  De  their  duty  to 
acknowledge  here,  the  kind  support  the  Society  • 
continues  to  receive  from  the  Profession,  - 
The  Right  Hon.  The  Lord  High  Chancellor 
baa  consented  to  become  one  of  its  patrons, 
and  Mr.   Lewis,  of  Gray's  Inn,  has,  in  the 
kindest  manner,  presented  it  with  a  munificent ; 
donation  of  50/.,  enclosing  it  to  Mr.  Wilcock,  i 
their  new  trustee,  in  which  he  says, — 

'*  Observing  your  name  as  one  of  the  trus- 
tees of  The  United  Law  Clerks'  Society,  I  take 
the  liberty  of  forwarding  to  yon  my  cheque ; 
for  50/.,  as  a  donation  to  that  institution.  * 

''  It  is  proper  to  add,  that  this  is  part  of  a ' 
sum  receivea  as  compensation  for  serious  in- 
juries sustained  by  Mrs.  Lewis  and  myself,  by  ' 
the  collision  on  the  Brighton  Railway  on  the  : 
Ist  Nov.  last,  which  we  are  desirous  of  appro-  * 
priating  to  charitable  purposes,  and  I  know  no 
charity  more  deserving  of  support  from  the 
Profession  of  which  I  am  a  member,  than  the  ; 
United  Law  Clerks'  Society,  which  I  trust  will 
long  continue  to  prosper."  I 

The  general  benefit  or  principal  fund  (out  of  i 
which  are  paid  all  claims  in  sickness,  on  super- ! 
annuation,  and  on  death),  amounted  on  the; 
5th  April,  1852,  to  14,513/.  3<.    The  receipts 
since  have  been  2,150/.  79,  Qc/.,  and  the  ex- 1 
penditui-e  1,103/.  \$,  gd.     The  residue  has 
been  added  to  the  Society's  capital  invested 
with  the  Commissioners  for  the  Reduction  of 
the  National   Debt.     These  investments  on 
the     20th    of    May,    1852,     amounted     to 
14,640/.  I9s.  lOd,,  and  on  the  same  day  in 
this  year  to  15,807/.  13«.  Id,    The  interest  of 
4,000/.  of  this  capital  is  required  to  satisfy  the 
claims  of  the  four  members  now  on  the  super- 
annuation fund. 

Recent  alterations  in  the  Law  of  Friendly 
Societies  have  rendered  necessary  a  revision 
of  the  rules,  and  the  Society  has  taken  that  op- 
portomty  of  extending  its  benefits.    One  alte- 


I  .''inn,  made  at  the  suggestion  of  the  chairman 
.»t  a  previous  anniversary  festival,  rcDders 
.  1.  :ks  to  the  Judges  of  the  Courts  of  Law  and 
I.ijiiity  eligible  for  membership. 

I'hc  Committee  regret  they  cannot  report 
!  ivourably  of  the  condition  of  the  Casaal  Fund. 
lirs  fund  is  created  bjr  the  subscriptionB  of 
i!K>  members  and  donations  from  the  Profes- 
-I.  n,  and  is  employed  in  assisting  with  small 
.1.. nations  all  Law  Clerks,  whether  members  or 
li.t,  and  their  families,  who  may  be  suffering 
liom  unavoidable  distress.  Every  application 
trom  a  non-member,  or  his  widow,  must  be 
ri  commended  by  a  subscriber.  The  circum- 
ytances  and  character  of  the  applicants  are 
carefully  inquired  into,  and  only  the  deserting 
r<  lieved.  54  applications  have  been  recaved 
Mnce  the  last  report,  and  36,  being  those 
ot  deserving  but  distressed  persons,  were 
assisted  as  far  as  the  funds  permitted.  The 
irinaining  cases  were  from  applicants  unde- 
-trving  or  otherwise  ineligible.  These apph- 
cations  are  not  often  made  by  members.  When 
needing  temporary  pecuniary  assistancei  they 
Drefer  it  by  way  of  loan  and  returning  the 
amount.  The  Committee  have  power  to  grant 
to  members  so  circumstanced  small  loms, 
which  are  made  without  interest  or  any  kind 
of  charge,  and  repayable  by  instahneots. 
These  loans  have  been  found  of  very  P'^**^* 
vice  to  the  members,  and  several  hare  hm 
granted  during  the  year.  The  relief  afforded, 
including  the  loans  just  mentioned,  has  amount- 
ed to  the  sum  of  381/.  10*.,  making  the  total 
relief  disbursed  out  of  this  fund  4,491/.  Iw. 

In  April,  1852,  the  balance  in  hand  of  the 
Casual  Fund  was  108/.  Ss.  9d.  The jeceiptt 
since  have  amcmnted  to  377/.  3s.  3d,,  the  whole 
of  which  has  been  expended,  and  also  aportJm 
of  last  year  s  balance,  leaving  in  hand  on  tne 
4th  of  April  last  only  the  sum  of  60i.  IQt.M. 

The  Committee  have  also  to  acknowledge 
that  the  Library,  which  has  been  formed  tor 
the  use  of  the  members,  has  received  sererai 
valuable  additions  during  the  year. 

After  satisfying  every  claim,  the  Committee 
have  sought  to  increase  the  Society's  capital, »» 
order  to  meet  the  numerous  claims  '«^^'<^°' ^"  * 
few  years,  must  be  made,  and  in  this  they  nop« 
it  wiU  be  considered  they  have  in  part  Dcen 
successful.  They  are  aware  how  mocb^nai 
favourable  result  is  attributable  to  the  kindness 
of  the  Profession,  in  continuing  to  ^'^f^^^J 
their  patronage  and  support,  and  ^° /J^;  i^. 
the  members  they  return  their  grateful  tftanw 
for  it.  Out  of  the  Profession  the  Society  can- 
not look  for  support,  and  the  Conumttcc  ^- 
spectfuUy  hope,  that  an  institution  ^^5^ 
been  instrumental  to  some  extent  in  n"**^f^ 
distress  and  suffering,  amongst  the  humoj 
members  of  the  Profession  of  the  ^^'^ 
as  that  can  be  accomplished  by  P^JJttJ 
means,  may  look  for  a  continuance  ^^ ^Zj^ 
tronage  to  which  it  owes  its  present  PJ"*  ' 
and  without  which  it  would  cease  to  oe  lu*/ 
thing  more  than  an  ordinary  ^^^^^fZ^L, 
(Signed)  Harry  G.  Roobrs.  Secretary 
Freemason^  Tavem,  June  14, 1853. 
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COMPULSORY  ENFRANCHISEMENT 
OF  COPYHOLDS. 

C0NSIDKRA.BLB  difference  of  opinion  has 
arisen  on  the  terms  on  which  the  Copyhold 
Commissioners  will  sanction  the  enfranchise- 
ment uf  copyholds,  which  may  now  he  en- 
foreed  provided  an  admission  hsis  taken  place 
since  the  Ist  July,  1853. 

By  the  15  &  16  Vict.  c.  51,  s.  16,  in  making 
any  valoation  under  that  Act,  the  valuers  shall 
take  into  account  the  facilities  for  improvement, 
customs,  heriots,  fines,  and  other  incidents,  and 
all  other  circumstances  affecting  or  relating  to 
the  landlord,  all  advantages  to  arise  there- 
frmnf  and  shall  make  due  allowance  for  the 
same. 

The  question  then  arises,  upon  what  prin- 
ciple the  valuers  are  to  assess  huilding  ground  ? 

I  perceive  by  a  private  Act  of  Parliament, 
passed  in  the  3  Geo.  4,  in  relation  to  an  en- 
tailed manor  within  four  miles  north  of  London, 
comprising  a  great  quantity  of  building  ground, 
the  fines  were  authorised  to  be  assessed  on 
building  leases  for  99  years  at  no  less  than  one- 
third  0/ one  full  yearns  value  of  the  buildings  to 
be  erected  at  the  time,  such  fines  should  re- 
spectively become  payable.  And  it  is  provided, 
that  during  such  term  of  99  years,  the  ground 
and  buildings  thereon,  and  tne  tenants  thereof 
respectively  should  be  exempt  from  the  pay- 
ment of  any  other  fine  on  death  or  alienation. 

Thus,  tlie  enormous  fine  of  one-third  of  the 
rack-rent  was  authorised  by  the  Legislature  to 
be  demanded.  If  the  valuers  act  on  any  such 
pnnci|de  the  advantage  to  lords  of  manors  will 
be  immense,  without  taking  into  consideration 
the  fine  which  will  be  payable  on  the  admission, 
which  must  necessarily  take  place  after  the  1st 
July  last  before  the  enfranchisement  can  be 
compulsorily  demanded. 

On  such  admission,  will  the  lord  be  entitled 
to  demand  nfine  qf  two  years^  value  on  aUena 
tion^  or  only  one  year  and  a  half,  the  latter 
having  only  usually  been  taken,  although  it  is 


generally  considered  that,  if  demanded,  the 
lord  is  entitled  in  every  case  to  two  years' 
value.  A  Solicitor. 


SELKCTIONS  FROM  CORRESPONDENCE. 
brokers'  charobb  under  distraints 

FOR  RENT. 

A  LANDLORD  thinks  fit  to  distrain  for  his 
rent  without  a  previous  demand,  and  his 
broker  insists  on  being  paid  5/.,  being  a  per 
ceniage  of  5/.  on  the  rent  due.  To  what  re- 
muneration is  he  entitled  ?  and  can  the  over- 
char>(c  be  recovered  back  in  the  County 
Court  ?  L. 


COPYHOLD  ENFRANCHISEMENT  COMPEN- 
SATION, P.  259,  ante. 
The  lord's  compensation  on  the  enfranchise- 
ment of  building  ground  would,  it  is  submit- 
ted, be  fixed,  with  justice  to  both  lord  and 
tenant,  at  the  same  number  of  years*  purchase 
on  the  value  of  the  land  to  sell  for  building 
purposes  (estimating  at  4  per  cent.)  as  repre- 
sents the  value  of  the  lord's  interest  in  the  an- 
nual value  of  the  land  generally.  A  rule  for 
so  calculating  the  value,  with  an  example,  will 
be  found  in  p.  117  of  "Rouse's  Copyhold  En- 
franchisemcnt  Manual."  * 


PURCHASE   OP    FREEHOLD    BY   LESSEE. — 
HEIR.— DEVISEE. 

In  reply  to  the  query,  signed  R.,  in  your 
Number  of  the  30th  ult.,  I  would  refer  your 
correspondent  to  Sugden's  Vend,  and  Pur.  c. 
4,  8.  40,  and  the  case  of  Lawes  v.  Bennett, 
there  cited,  from  which  it  would  seem  that  a 
contract  to  sell  so  changes  the  nature  of  the 
estate  that,  at  all  events,  unless  such  a  lessor 
had  specifically  devised  the  estate  in  question, 
the  heir  or  devisee  would  lose  the  purchase- 
money  in  favour  of  the  personal  representative, 
though  until  the  lessee  had  elected  to  purchase 
under  his  covenant,  the  heir  or  devisee  would 
be  entitled  to  the  rents.  W.  S. 


ATTORNEYS  TO  BE  ADMITTED. 


Michaelmas  Term,  1853. 
ceittfni'iriSenc]^. 
Clerks'  Names  and  Residences.  To  whom  Articled,  Assigned,  SfC. 

Amexy,  Henry  DickiDson,  Eaton  Lodge,  Peckham  ; 

and  Stourbridge Rowland  Price,  Stourbridge 

Andrews,  Tbos.,  A.M.,  1,  Garden-pl.,  Linc.-inn-  „  „r  „        ,.. 

flds. ;  DucheBS-st,  PorUand-pl. ;  and  Poole     .   R.  H.  Parr,  Poole;  R.  W.  Parr,  ditto 

-  --  -  .Gateshead,  Durham.    W.  Wilson,  NewcasUe^-Tyne;  J.  Clayton, ditto. 


Amott,  James,  3,  Union-row, 


W.  Uunn,  ditto 
Thomas  Jobosoo,  Midburst 


Attree,  Thomas  Mill,  Midhurst,  Sussex . 

Ayekboom, Hubert,  10,  Princes-street* Stamford-  ^.  ,    „ 

street;  and  St.  HeUer's E.  Hodgkinson,  LitUe  Tower-street 

Banks,  John  Lavis,  17,  Bernard-street,  Ampton- 
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Clerks*  Names  and  Residences,  Jh  lehom  ArtieMf  As^gnsd^  9fe^ 
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BiUings,  Wiliiam,  jun.,  15,  Compton-street  fiast, 

Brunswick-square  ;  and  Leicester  .  •    T.  lagram,  Lekealer 
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Henwood,  Edward,  Manchester     ....   John  Makinaon,  Mancheatsr  ^^    . 

HickiD,  John  Warwick^  9.  Windsor-tnrraoei  City*     Wm.  Ratfabone,  King'a-beaofa*walk ;  W.  mm,  u> 

road  • SeijeantVinn 
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NOTES  OF  THE  WEEK, 

CHANCBBT  NOTICB. 

During  the  Vacation,  until  further  notice, 
all  applieationa  which  are  neeeaeary  to  be  made 
at  the  Judgea'  Chambera  are  to  be  made  at 
the  Chambera  of  the  Vice-ChanccUor  Wood. 

Partieadeairing  to  make  anTuigentapecial  ap- 
plication to  the  Court  during  the  Vacatiouj  are  to 
apply  at  the  said  Chambers  for  an  appointment. 

The  Chambera  of  the  Vice-Cbancellor  Wood 
will  be  open  every  day  in  the  week  except  Sa- 
turdays, from  11  to  1. 


LAW   APPOINTMENTS. 

Thb  Right  Hon.  Duncan  McNeill  the  Lord 
Justice-General  of  Scotland,  was,  by  her  Ma- 
jeaty'a  command,  sworn  of  her  Majeaty'a  most 
honourable  Privy  Council,  and  took  his  place 
at  the  Board  accordingly. — From  the  London 
Gazette  of  9th  August. 

Mr.  Edward  fVatkin  Edwards,  has  been  ap- 
pointed one  of  the  Official  Assignees  of  the 
London  District  Court  of  Bankruptcy,  in  the 
room  of  Mr.  £.  Edwards,  resigned. 


RECCIIT   DCCItlOlit   IN  THE  SUPERIOR   COURTS, 
AND    SHORT   NOTES   OF     GASES. 


Court  of  H^pexl. 
Cookson  y.  Ley.    July  37>  18&3. 

APPEAL  PROM   DECREE  AFTER  EXPIRATION 
OP  PITS  TEABfl.— EZPARTE   MOTION. 

An  exparte  motion,  on  behalf  qf  the  plaintiff , 
tons  granted  far  Uaoe  to  tq^^eal  agamst  a 
daem  mnde  m  184S,  where  the  drfendant 
had  already  presented  hie  petition  of  ap^ 
peal,  hni  enbfeet  to  be  discharged  on  the 

This  was  an  egparte  motion  on  behalf  of 
the  plainliflr  for  lemre  to  appeal  agamst  the 
decree  in  Aiis  csme,  which  had  been  made  in 
184o.  It  appeared  the  defendanfr  bad  presented 
s  petitioa  of  appeal. 

By  Order  1  of  Aufffuat  T,  1852,  it  is  directed 
that  "no  appeal  from  any  decree,  order,  or 
dismiesion,  or  any  rehearing  of  the  case  on 
which  sudi  decree^  order,  or  dismission  is 
foundcit  sllall  ba  allowed,  UBleaa  the  aame  ia 
aat  domi  for  hearing,  and  the  requiaite  aotioe 
thereof  duly  aenFed»  within  five  years  from  the 
date  of  anv  such  decree,  order,  or  dismission 
lespectively;"  and  by  Order  6,  that  "the 
Lord  Chancellor,  either  sittina  alone,  or  with 
the  Lords  Justices,  or  either  of  them,  shall  be 
at  liberty,  where  it  shall  appear  to  him  under 
the  peculiar  circumstances  of  the  case  to  be  just 
and  expedient,  to  enlarge  the  periods  hereinbe- 
fore amxnnted  for  a  rehearing,  or  an  appeal." 

J",  tauselt  in  support* 

The  Coarf  said,  the  order  might  betaken, 
subject  to  its  discharge  on  the  application  of 
the  defendant.         — — . 

July  27,  30.  —  Edwards  ▼.  'husk — Appeal 
from  the  Master  of  the  Rolls  dismiased. 

Aug.  3. — Whitehead  v.  £jpe#'Anpeal  from 
the  Master  of  the  RoOa  mamiaaed,  costs  to 
cmoe  out  of  the  estate. 

—  Z.-^OostUna  r,  IbwMend— -Appeal  dis- 
miaaed  from  the  Maater  of  the  Rolla. 

—  4.— BreaeiUiy  y.  I^nn—Cw,  ad.  vU. 

WMtlt  9tultftff  • 
Williams  r.  WUHams.    July  9,  1853. 

SPEOMO.   PSESOEISAiM€E    OP     AOBEEMEWE 

Appesd^dkussmedt  mkh  mem^f^mmiha  Matikr 


of  the  Rolls,  reusing  the  specific  perform^ 
ance  of  an  agreement  for  sale,  entered  into 
in  1847,  on  the  ground  of  laches  in  filing 
the  bilL 

This  was  a  suit  for  the  specific  perfbrmanee 
of  an  agreement  for  sale,  which  had  been  en- 
tered into  in  1847.  It  appeared  that  the  pur- 
chase-money had  been  paid,  but  the  defendant 
refused  to  take  a  conveyance  contaimng  a  cove- 
nant  indemnifying  the  plaintiff  from  a  mort- 
gage debt  on  which  he  had  paid  intereat  for 
the  last  five  ^ears.  The  Master  of  the  Rolls 
having  dismissed  the  bill,  which  was  filed  in 
1853,  on  the  ground  of  laches,  this  appeal  was 
presented. 

Eoupell  and  Shebbeare  in  support;  H.  Pal- 
mer and  J.  r.  Prior^  contrk,  were  not  called  on. 

The  Lord!f  Justices  said,  that  it  was  a  clear 
case  for  refusal  of  specific  performance,  and  the 
appeal  was  accordingly  dismissed  with  costs. 

«Uatt«r  of  tbt  maTU. 
Wheeler  v.  Adams.    July  5,  1853. 

MAERIAOB  flBTTLEHENT. — LIMrTATlON  IN 
DEPAULT  OF  I8BUB  AND  OF  APPOINT- 
MENT TO   NEXT   OP   KIN. 

Bg  a   marriage   settlement,  property    was 

settled  on  trust  for  the  husband  for  ^, 

and  after  his  death  to  his  wife  for  Mfe, 

with  remainder  to  their  issue,  and  in  de^ 

fault  thereqf  and  of  the  wife  dying  in  the 

lifetime  of  her  husband,  then  on  trust,  iesr 

mediately  after  hie  decease,  for  such  per- 

sons  as  the  w^e  should  by  deed  or  wiU 

appoint,  and,  in  default,  in  trust  for  her 

nemt  qf  kin  according  to  the  Statute  of 

Distributions  in  case  she  had  died  sole  and 

msmarried  and  intestate.    The  wife  hamag 

predeceased  the  husband  without  issue  ami 

without  appointing,heLd  that  her  next  qfkin 

at  the  time  <^  her  death,  andnot  ofherhU" 

bamdPs^  were  entitled  under  the  settlemeni. 

Upon   the  flnrriage   of    Mr.    and    Um. 

Adams,  certain   property   was  settled   upon 

tiEst  €op  Mr.  Adma.  for  li£s,  and  after  his 

deadi  to  hia  wife  for  life,  with  xemaindar  to 

Asir  mm,  sod  m  default  thereof  and  of  tiie 

wife  dying  in  the  lifetime  of  Mr.  Adama,  thfli 

upMatTBit  Eiimediately  after  his  decease  for 
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such  persons  as  the  wife  should  by  deed  or 
will  direct  or  appoint,  and  in  default  of  such 
direction  or  appointment,  in  trust  for  her  next 
of  kin  according  to  the  Statute  of  Distribu- 
tions in  case  she  had  died  sole  and  unmarried 
and  intestate.  It  appeared  that  the  wife  pre- 
deceased Mr.  Adams,  without  leaving  issue  or 
exercising  her  power  of  appointment.  Upon 
the  death  of  Mr.  Adams,  a  question  arose, 
whether  the  next  of  kin  at  the  death  of  the 
wife,  or  of  the  husband,  were  entitled. 

C.  Chapman  Barber  for  the  plaintiffs ;  Ron- 
pell,  Selwyn,  and  Briggs  for  the  next  of  kin  at 
the  time  of  the  wife's  death ;  Lloyd,  Chapman, 
and  Wickens  for  those  at  the  husband's  death ; 
Fane  for  the  executrix  and  residuary  legatee. 

The  Master  of  the  Rolls  said,  that  the  next 
of  kin  living  at  the  time  of  the  wife's  death 
were  entitled. 


f^icf 'Cbancellor  ViitCHtriitu* 
Evans  v.  Evans,    Aug.  3,  1853. 

MARHIAGR  SETTLEMENT. —  POWER  OP  AP- 
POINTMENT BY  DEED  "or"  WILL. — RE- 
VOCATION. 

Certain  property  was  limited  by  marriage 
settlement  to  £.  for  life,  with  remainder  to 
such  persons  and  for  sueh  estates  as  she 
should  by  deed,  with  or  without  power  of 
revocation,  or  by  will  appoint.  It  appeared 
£.  appointed  by  deed,  and  respectively  re- 
voked  and  re^appointed  in  1830,  1833,  and 
1835,  having  reserved  a  power  of  revoca^ 
tion,  but  Chat  in  1 836,  she  appointed  without 
sueh  reservation :  Held,  that  she  was  not 
entitled  to  appoint  by  will,  having  exercised 
her  power  by  the  deed  qf  IB36  irrevocably. 

It  appeared  that  upon  the  marriage  of  Mr. 
and  Mrs.  Evans,  in  1794,  certain  landa  in 
Walea  were  limited  {inter  alia)  to  the  uae  of 
Mrs.  Evans  for  life,  with  remainder  to  such 
persons  and  for  such  estates  and  in  such  man- 
ner as  she  should  by  deed,  with  or  without 
power  of  revocation,  seal  and  deliver  in  the 
presence  of  two  witnesses,  or  by  will  attested 
oy  three  witnesses,  appoint,  and  in  default  of 
such  appointment  as  therein  directed.  Mrs. 
Evans,  by  deed  dated  in  1830,  exercised  the 
power,  reserving  a  power  of  revocation  and  new 
appointment,  and  in  1833  she  revoked  the 
same  and  newly  appointed,  with  a  similar  re- 
servation of  revocation  and  new  appointment. 
By  deed  in  1835,  she  again  revokea  the  latter 
deed  and  made  a  fresh  appointment,  with  a 
similar  power  of  revocation,  and  in  1836,  she 
revoked  and  appointed,  but  without  reserving 
any  power  of  revocation.  By  her  will  in 
Marcn,  1848,  she  professed  to  exercise  the 
originid  power  and  appointed  accordingly. 
The  question  was,  whether  this  was  a  inilid  ap- 
pointment. 

Solicitor-General,  C.  Purton  Cooper,  and 
THpp  for  the  plaintiff;  Matins  and  Pitman  for 
the  trustees ;  Daniel  and  Greene  for  the  party 
in  possession. 

CW*.  ad.  mOi, 


The  Vice-Chancellor  said,  the  testatrix 
empowered  by  the  original  settlement  to  ap- 
point by  deea  or  will,  but  not  by  both  instm- 
ments,  and  that  therefore  as  she  had  properly 
exercised  such  power  by  the  deed  of  1836,  the 
appointment  by  her  will  was  inoperative. 

Penny  v.  Balls.    July  26,  1853. 

PETITION  UNDER  8.  57  OP  JURISDICTION  OP 
EQUITY  IMPROVEMENT  ACT,  FOR  PAY- 
MENT OF  plaintiff's  share  OUT  OP 
COURT  IN   ADMINISTRATION   SUIT. 

A  plaintiff,  after  having  obtained  on  motion 
.  the  payment  into  Court  of  a  sum  of  money 
by  the  representatives  of  a  testator  in  an 
administration  suit,  presented  a  petition 
under  the  15  fy  16  Vict,  c.  86,  s,  57,  for 
payment  out  to  him  of  his  share  of  the  same : 
the  Court  rrfused  the  petition,  it  not  having 
been  shoum  that  the  petitioner  was  in  dis^ 
tress  for  want  of  means,  audit  not  appear- 
ing  that  the  cause  might  have  gone  onto  a 
hearing. 
This  was  a  petition  under  the  15  &  16  Vict, 
c.  86,  s.  57,*  for  payment  out  of  Court,  pend- 
ing this  administration  suit,  to  the  plaintiff  of 
his  share  of  the  moneys  which  had  been  paid 
in,  upon  his  motion  by  the  representatives  of 
ihe  testator. 

Terrell  in  support ;  Taylor,  contra. 
The  Vice-Chancellor  said,  that  as  the  peti- 
tioner had  not  shown  a  case  of  distress  from 
want  of  means,  and  it  did  not  apoear  that  the 
cause  might  have  gone  on  to  the  nearing,  the 
petition  must  be  dismissed. 


WiU'CitautUat  ttwut. 
Stedman  v.  Bodwell.    June  25,  1853. 

BSaUBBT.— COKSTRUCTIVB  TRUST  FOR  CHIL- 
DREN.— MAINTBNANCS. 

A  testator  bequeathed  property  to  J.  S.,  his 
heirs  and  assigns,  for  his  and  their  own  use 
and  benefit,  and  for  the  maintenance  of  his 
children:  Held,  that  the  bequest  created 
neither  a  joint-tenancy  nor  a  tenancy  im 
common  in  favour  qfJ,  S.,  but  a  construc- 
tive trust  for  his  children. 

The  testator  by  his  will,  bequeathed  certain 
property  to  Mr.  John  Stedman,  his  heirs  and 


'  Which  enacts,  that  *' where  any  real  or 
personal  estate  shall  form  the  subject  of  any 
proceedings  in  the  Court  of  Chancery,  and  tlie 
Court  shall  be  satisfied  that  the  same  will  be 
more  than  sufficient  to  answer  all  the  claims 
thereout  which  ought  to  be  provided  for  in  such 
suit,  it  shall  be  lawful  for  tne  said  Court  at  any 
time  after  the  commencement  of  such  proceed- 
ings to  allow  to  the  parties  interested  therein, 
or  any  one  or  more  of  them,  the  whole  or  part 
of  the  annual  income  of  such  real  property,  or 
a  part  of  such  personal  property,  or  a  part  or 
the  whole  of  the  income  thereof,  up  to  such 
time  as  the  said  Court  shtll  direct  and  for  that 
purpose  to  make  such  orders  as  may  appear  to 
the  said  Court  necessary  or  expedient.'' 
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assigns,  for  his  and  dieir  own  use  and  benefit, 
and  for  the  maintenance  of  his  children.  Mr. 
Stedman  had  mortgaged  to  the  defendant.  It 
was  now  contendea  t&t  the  children  were  be- 
neficially interested  under  the  bequest. 

Wigrtm  and  Leech  for  the  plaintiff;  Elder- 
ton  for  the  defendant;  Mdline  and  Barton  for 
die  executors. 

The  Vtee-ChanceUor  said,  the  bequest  created 
neither  a  joint-tenancy  nor  tenancy  in  common 
with  the  children  in  favour  of  Mr.  Stedman, 
but  a  constructive  trust  for  their  benefit. 


Cavendish  y.  Cavendish.    August  3,  1863. 

SOLICITOR. — NEXT  FRHND.— WHKBB  ACT- 
ID  IN  BXBCUTION  OF  TRUSTS.  —  BB- 
MOVAL. 

In  a  smt  filed  by  the  solicitor ,  who  had  for' 
merly  acted  in  the  execution  of  the  trusts 
of  a  will,  but  had  discontinued  on  differ- 
ences arising,  to  establish  the  will  and  ap* 
point  new  trustees,  as  the  next  friend  of 
infants,  an  order  was  made  to  remove  such 
solicitor  as  such  next  friend,  and  a  rtfer- 
ence  was  directed  to  Chambers  as  to  the 
appointment  of  another  in  his  stead. 

Thb  testator,  Mr.  Thomas  Hart,  by  his  will, 
dated  in  August,  1841,  after  {[iving  various  be- 
quests, gave  the  residue  of  his  personal  estate 
to  his  daughter  and  her  uncle,  upon  trust  for 
herself  and  her  children  with  a  general  power 
of  appointment.  It  appeared  that  Mr.  James 
Blair  had  acted  as  solicitor  for  the  family,  but 
that  he  ceased  to  act  u|K)n  differences  arising. 
Some  irregularities  having  taken  place  in  the 
execution  of  the  trusts,  he  filed  this  bill  as  next 
friend  of  the  infant  children  of  the  testator's 
daughter,  to  establish  the  will  and  appoint  new 
trustees,  whereupon  this  motion  was  made  on 
behalf  of  the  defendanU  to  take  the  bill  off  the 
file,  or  to  remove  him  as  next  friend,  and  to 
appoint  another  in  his  stead. 

Bolt  and  Robson  in  support;  Bacon  and 
Bird,  contrk. 

The  Viee-Chaneellor  said,  that  Mr.  Blair 
must  be  removed,  and  referred  it  to  Chambers 
as  to  the  appointment  of  a  new  next  friend. 


to  the  eoniractor.  An  answer  was  returned, 
thai  on  the  deposit  of  the  money  with  eer* 
tain  bankers  mentioned,  in  the  Joint  names 
of  the  vendor  and  the  company  s  chairman, 
and  on  receiving  an  undertaking  the  pur* 
chase  should  be  completed  with  as  Uitle 
delay  as  possible,  and  that  the  company 
would  pay  the  vendor  5  per  cent,  interest, 
immediate  possession  might  be  taken.  The 
bankers  became  bankrupt  soon  qfterwards: 
Held,  that  the  vendor,  and  not  the  com* 
pony,  must  bear  the  loss. 

Tub  purchase-money  settled  for  certain 
lands  belonging  to  the  plaintiff,  which  were 
taken  by  the  defendants,  was  deposited  with 
Messrs.  Rufford  and  Wragge,  bankers  at 
Stourbridge,  in  the  joint  names  of  the  plaintiff 
and  the  chairman  of  the  company,  in  accord* 
ance  with  the  letter  of  the  plamtiff's  solicitors, 
and  which  further  stated,  "  on  receiving  your 
undertaking  that  the  purchase  shall  be  com- 
pleted with  as  little  delay  as  possible,  and  that 
the  companv  will  pay  the  plaintiff  6  per  cent' 
on  his  purcnase-money,  we  will  consent  to  the 
company's  contractor  having  immediate  pos- 
session of  the  lands."  This  letter  was  in  reply 
to  one  from  the  defendants'  solicitor,  as  fol- 
lows :— ''  I  expect  to  have  the  cheoue  for  the 
plaintiff's  purchase-money  on  Monoay.  May 
I  then,  on  setting  it  apart,  give  the  contractor 
possession,  being  personally  responsible  for  the 
making  of  Uie  investment  when  you  are  pre- 
pared." It  appeared  the  bankers  became  bank- 
rupt before  toe  purchase  was  completed,  and  a 
large  portion  of  the  money  was  therefore  lost 

Ro6  and  O.  L.  Russell  for  the  pUuntiffs 
SoUdtor'General,  Craig,  and  Lambert  for  the 
defendants. 

The  Vice-Chancellor  said,  the  money  had 
been  treated  by  both  parties  as  the  purchase- 
money,  and  had  become  the  propert]|r  of  the 
vendor,  and  was  in  the  bank  at  lus  risk,  and 
he  must  therefore  bear  the  loss. 


8t.  Paul  V.  Birmingham,  Wolverhampton,  and 
Stour  Valley  Railway  Company.  July  13, 
1853. 

VBNDOR  AND  BAILWAY  COMPANY. — DBPO- 
SIT  OF  PUBCHA8B-M0NBY  AT  BANKBR8, 
WHO  BBCAMB  AFTBRWABD8  BAKKBUPT, 
—LIABILITY   FOB  LOSS. 

Upon  a  railway  company  desiring  to  enter 
into  possession  of  lands  taken  for  the  pur- 
pose  qf  their  Une,  their  solicitor  wrote  to 
the  vendor^s  solicitor  stating  such  wish, 
and  inquiring  whether,  on  setting  the  pur- 
chase-money agreed  upon  apart,  and  being 
personally  responsible  for  the  making  of 
the  investment,  possession  would  be  given 


Aug.  2.-^Thomas  v.  Lansrrui^e— Leave  to 
serve  notice  of  motion  for  injunction  to  restrain 
infriogement  of  patent — ^to  be  heard  at  chambers. 

—  2,  4. — Alston  V.  Eastern  Union  Railway 
Company  —  Order  permitting  defendants  to 
enter  on  lands  for  purpose  of  making  reser- 
voirs, but  not  to  proceea  with  railway  works. 

—  3,  4. — Wedgwood  v.  Necropolis  Cemetery 
Company— Decree  for  specific  performance  of 
contract 


Court  of  Camman  fUtni. 
Lucker  v.  Bushby.    June  10, 1863. 

ACTION  ON  POLICY  OF  MABINB  IN8UB- 
ANCB.—ADJU8TBD  AVERAGB  LOSS.—  PLBA 
OF  8BT-0FF. — DBMURRBR. 

A  demurrer  was  allowed  to  a  plea  of  set-off 
to  an  action  on  a  policy  qf  marine  insur* 
ance,  although  the  proportional  sum  due  on 
thepoHcy  had  been  adjusted  by  agreement 
at,  and  ascertained  to  be,  a  certain  sum, 
and  held,  that  such  adjustment  was  only 


aao 
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emdence  for  the  jury  to  estimate  the  da* 
mages. 

Tbjs  was  an  action^  on  a  poliqrof  inaiuance 
effiacted  on  a  veaael  from  DameiBxa  to  Landon, 
for  damages  Buataiued  by  perils  iaauied  against^ 
to  which  the  defendant  pleaded*  that  tM  pro- 
Qortional  sum  due  on  the  policy  waa  adjusted 
1^  agreement  at,  and  had  ascertcuned  to  De«  72. 
odd,  and  he  set-^iff  certain  premiums  due  from 
the  plaintiff  on  policies  exceeding  that  amount. 

C  E.  Pollock,  for  the  plaintiff,  in  support  of 
a  demurrer  to  this  plea;  JVilde,  contrk. 

The  Court  said,  that  the  damages  on  the 
pefKcy  of  insurance  were  unfiquidoted,  and  that 
l3ie  subsequent  adjustment  could  not  let  in 
matter  of  set-off,  but  was  only  evidence  for  the 
jury  to  estimate  the  damages,  and  the  demurrer 
was  therefore  allowed. 


iXbhs  and  aimtherr.  FWimmI.    June  13,  IBSS. 

APPLICATION  FOR  LKAVB  TO  TENDER  BIUU 
OF  EXCEPTIONS  AFTER  RULE  ABSOI*Un 
TO  INCREASE   DAMAGES. 

An  appUcation  Ufos  refused  for  leave  io  temder 

a  bill  of  exceptions  after  a  rule  had  6flM 

meuie  absolute  to  iucrsase  the  damagee  m 

a»  action^  where  it  was  opposed. 

A  RULE  urn  whidi  had  been  granted  in  tins 

case,  on  Mi^  9  last,  to  iitEieaae  the  damagaa9 

having  been  made  absolute  on  June  10,  this 

application  was  made  for  leave  to  tender  a  bill 

of  exceptions,  in  order  to  take  the  matter  before 

the  Court  of  Error. 

Sir  F.  Thesiger  in  support ;  WtUes,  cootr^ 
The  Court  said,  the  application  was  too  late, 
and  it  was  accordingly  refused. 


®ourtjS  of  icqnfts. 

LAW  OF  PBOPERTY  AND  CONVEY- 
ANCINO. 

COVENANT. 

Eaecutkm  of  deed  eovenantinff  to  observe  eo' 
vemmts  ofprineipal  deed, — Effect  of — If  a  man 
is  bound  to  execute  a  deed  containing  particular 
covenants,  and  by  the  desire  of  those  who  have 
a  nght  to  call  on  htm  to  execute  that  deed,  he 
eocecutee  another  deed  containing  a  covenant 
that  he  will  obey,  observe,  and  perform  all  the 
ODvenants  in  the  prindpEd  deed,  he  becomes 
bound  by  the  principal  deed.  In  re  North 
of  England  Joint- Stock  Banking  Company,  er- 
pflrrfe  Straffm,  1  De  G.,  M'N.  &  G.  576. 

DEED,   OONSTBUCnON   OF. 

1.  Recitals, — ^The  plain  effect  of  the  opera- 
tive part  of  a  deed  cannot  be  cut  down  by  the 
recitals.     Holliday  v.  Overton,  14  Beav.  467. 

2.  Shifting  clause,— Land  tax,  purchase  qf, — 
By  indenture  of  settlement*  two  estates.  A,  & 
B.,  were  limited  to  the  father  for  life  and  sub- 
ject thereto,  the  estate  A.  was  limited  to  the 
first  and  other  sons  in  tail  male,  and  the  estate 
B.  was  limited  to  the  second  and  other  sons  in 
like  manner ;  and  it  was  provided,  that  if  the 
second  son  should  become  an  eldest  son,  and  as 
such  should  become  entitled  to  the  actual  pos- 
session, or  to  the  receipt  of  the  rents  and  profits 
of  the  estate  A,,  the  hmitations  of  the  estate  B. 
should  cease  and  determine  as  if  such  second 
son  were  dead  without  issue.  The  second  son, 
bv  the  death  of  his  elder  brother,  became  the 
cuoest  son  and  joined  his  father  in  sufferinff  a 
recovery  of  the  estate  A,,  the  uses  of  which 
were  declared  to  the  joint  appointment  of  the 
father  and  son,  and  subject  thereto  to  the  old 
uses ;  in  exercise  of  this  power  the  father  and 
son,  by  a  mortigage  in  fee  of  the  estate  A., 
nused  a  sum  of  money,  which  was  paid  to  the 
fiKther  and  son :  Held,  that  on  the  death  of  the 
Mier,  the  estate  B.  shifted  from  the  second 
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son  under  the  terms  of  the  proviso  contained 
in  the  settlement 

Held,  also,  that  the  recovery  suffered  by  the 
father  and  son  did  not,  by  itself,  prevent  the 
operation  of  the  proviso,  and  that  the  mortgage 
had  not  that  effect,  but  that,  notwithstanding 
both  the  recovery  and  the  mortgage,  the  mcond 
son  came,  on  the  death  of  his  father,  into  pos- 
session of  the  estate  A,,  within  the  meaning  of 
the  terms  of  the  settlement. 

Held,  also,  that  the  party  entitled  to  the 
estate  A,  might,  previously  to  the  happeoiDj^ 
of  the  event  mentioned  in  the  proviso,  nave  bo 
exercised  his  rights  over  the  estate  as  to  have 
prevented  it  from  ever  coming  into  the  possas- 
sion  of  the  second  son,  within  the  meaning  vi 
the  terms  of  settlement. 

The  decisions  in  the  cases  of  Faaakerbg  v. 
Ford,  4  Sim.  390,  and  Taylor  v.  Earl  of  Hmn* 
wood,  3  Hare,  372,  approved  of. 

During  the  life  of  ^be  father,  a  portion  of  6ie 
estate  A.  was  sold,  and  the  proceeds  applied  So 
the  purchase  of  the  land  tax  of  both  estates  : 
Held,  that  on  the  estate  B.  shifting  under  ibe 

Erovisions  of  the  settlement,  the  second  son 
ad  no  claim  against  that  estate  for  theamoort 
expended  in  the  purchase  of  the  land  tax  of 
that  estate.  Harrison  v.  Round,  2  De  G.,  M<N. 
&  G.  190. 

3.  Construction  of  Rectifying. — A.  being  the 
holder  of  several  policies  of  insurance  on  the 
life  of  B.,  and  being  unable  to  keep  them  up, 
entered  into  an  agreement  with  C.  for  te  pur- 
pose of  C  keeping  ^em  up.  The  agreement 
consisted  of  three  instruments  :—lat,  aistler, 
by  which  it  was  stated  diat  C.  was  to  pav^e 
premiums,  and  to  have  his  advances  and  in- 
terest secured  by  a  deposit  of  the  policies,  a 
bond*  and  an  equitable  mortoage  of  certain 
estates.  No  time  was  specified  for  the  repay- 
ment of  the  advances  and  interest,  ftndly,  a 
bond  for  6,000/.,  referring  to  the  letter,  for  re- 
paying the  advances  and  interest  at  the  expira* 
turn  of  six  months  from  the  death  of  B.  ardly, 
an  agreement,  also  referring  to  the  letter  and 
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t»  tfafl  dment  of  iSiepolidei  to  seeim  tlie  pay- 
-StHtofneiidraBCM  aod  iBterest  aitkeeapi' 
wmiitm  qfgi*  calmdm'  moiUhs/rom  the  death  of 
J9.,  by  which  agreement  the  adTances  and  tn- 
tnresl  nwre  aecured  lo  be  paid  at  six  months 
after  the  death  of  B.,  upon  certain  estatee. 

A,  diad«  living  B.,  leading  a  considerable 
auottol  of  adrancea  and  interest  unpaid,  and 
Inmng  before  his  death  assigned  the  pohcies  to 
tmsteeSy  for  his  creditors.  C.  now  filed  his 
Wt  eiidntng  to  have  all  his  advances  and 


erest  paid,  and  that  the  agreement  might 
on  T«rie(t  and  made  to  conform  to  the  letter, 
wad  that,  if  necessary,  the  policies  might  be 
■old. 

Hekl,  1st,  TTiat,  upon  the  true  construction 
off  the  three  instruments,  C.  had  no  security  on 
tiie  policiee  available  till  after  the  expiration  of 
■iz  awnths  from  the  death  of  B. 

tedly.  That  the  agreement  could  not  be  rec 
tifiod,  there  being  notSiing  to  rectify  it  by,  ex- 
cept the  letter  itself,  the  letter  and  agreement 
being  incorporated  in  effect  into  one  instru- 
aeat»  and  the  letter  not  s|)ecifically  pointing 
oat  the  time  when  the  security  was  to  be  avail- 
able.   Brougham  v.  Squire,  1  Drewry,  151. 

DOWKB. 

SqtiUable  bar.— Settlement.  ^Bv  a  settle- 
ment made  on  the  marriage  of  an  aault  female, 
it  was  declared  that  in  consideration  of  the  in- 
tended marriage,  and  "  for  providing  a  com- 
petent jointure  and  provision  of  maintenance 
for  **  the  wife  and  issue  of  the  marriage,  the 
father  of  the  husband  had  paid  him  3,000/. ; 
and  that  the  husband  had  given  a  bond  for  the 
payment  of  2^000/.  six  months  after  the  mar- 
xuige,  to  be  settled  on  trusts  for  the  benefit  of 
hhnself,  his  wife,  and  the  issue  of  the  marriage. 
During  the  coverture,  the  husband  bought  cer- 
trin  Imids,  which  be  subsequently  sdd  to  a 
purchaser,  from  whose  devisees  the  defendant 
purchased  with  notice  of  the  settlement.  The 
Boaband  died  without  satisfjring  the  bond.  On 
a  IuH  by  the  wife  for  dower  out  of  the  lands  so 
sold :  Ueld,  that  her  light  was  barred  by  the 
sotUement,  and  that  she  had  no  lien  on,  or 
light  to  resort  to,  the  lands  for  the  satisfaction 
of  the  amount  due  on  the  bond.  Dvke  t. 
BatdaB,  2  De  6.,  M'N.  &  G.  209. 
Gases  cited  in  Um  judgsMot:  Power  v.SheiU  1 
Holl.  996;  Vernon's  osse,  4  Rep.  1  a. ;  Cera- 
tbers  ▼.  Caratbers,  4  Bro.  C.  C.  500 ;  Birsuag- 
ham  ▼.  Kirwan,  2  Scb.  &  Lef.  444 ;  Simpson  v. 
Gittteridge,  1  Madd.  609. 

rORBCLOSURB. 

t^Sale. — ^Application  by  the  mortgagor  for 
sale  instead  of  foreclosure. 

Form  of  order  for  foreclosure  taken  by  oon- 
aent  without  account.  Boydell  v.  Manby^  9 
Han,  liii. 

2.  A  sale  of  mortgaged  property,  consisting 
of  freehold  and  leasehola  mwnises,  and  a 
pdigr  of  life  insnranoe,  oroered  in  a  fore- 
doMMJnit,  at  the  requMt  •£  the  mortgagee. 
The  Mortgagors  vrere  bankrupt^  and  ^  suit 
vaa  Hffainat  thfiir  aaaigoeea,  and  againat  incnaiH 
I  aubaaqaavt  to  the  plaiokifif:    The  ^ 


cree  directed  the  accounts  of  what  was  due  to 
the  several  incumbrancers,  and  directed  the 
proceeds  of  the  different  property  to  be  distin- 
guished.    Cator  V.  Beeves,  9  Hare,  liii. 

3.  An  order  for  sale,  made  on  a  claim  for 
foredosuxe,  at  the  request  of  the  mortgagee, 
such  sale  to  be  "  one  month  after  the  Judge's 
clerk  shall  have  made  his  certificate  of  the 
amount  of  the  principal,  mterest,  and  costa 
due  to  the  mortgagee,  if  such  amounts  shall 
not  bepaid."    Staines  v.  BudUn,  9  Hare,  liiL 

4.  The  Ck)urt  refused  on  the  application  of 
the  mortgagee,  after  a  decree  of  foreclosure 
had  been  made,  to  vary  the  decree  by  directing 
a  sale,  under  the  48th  section  of  the  15  &  16 
Vict.  c.  86.  Qirdlestone  v.  Lavender,  9  Hare, 
liii. 

LA.NDLORD  AND  TBNANT. 

1.  Notice  to  quit  on  performance  of  covO' 
nants  of  lease. — A  tenant  is  not  absolved  froa 
the  performance  of  Uie  covenants  of  his  lease 
by  a  notice  to  quit :  such  notice  ought  rather 
to  be  regarded  as  a  notice  to  be  more  vigilant 
in  the  performance  of  the  covenant.  Qregory 
V.  Wilson,  9  Hare,  683. 

2.  Outer  ei^oymentr-^^  JB.  covenanted  with 
his  lessee  for  quiet  enjoyment  as  against  uy 
person  "  claiming  by,  from,  or  under  "  hioL 
An  eviction  by  a  prior  appointee  of  J.  B.  and 
C.  jD.  is  a  breach  of  the  covenant :  UM,  also* 
that  the  case  was  not  altered  by  the  grant  to 
the  lessee  being  "  as  far  as  in  his  power  lay,  or 
he  lawfully  might  or  could."  Calvert  t.  Se» 
bright,  15  Beav.  156. 

3.  Bepairs. — Breach  of  covenant. — ^The  Court 
refuses  to  relieve  lessees  against  the  legal  con- 
sequences of  breaches  of  covenant,  as  well  in 
cases  which  rest  in  contract,  as  where  the  legal 
relation  between  the  parties  is  fully  established. 

N«ther  in  cases  of  accidental  neglect  to  per- 
form  the  covenants  to  repair,  nor  in  cases  of 
wilful  or  obstinate  breaches  of  such  covenants, 
will  the  Court  relieve  the  tenant  against  the 
consequences  of  the  breach. 

The  fact  of  there  being  no  personal  repre- 
sentative of  a  lessee  on  whom  tne  duty  of  per- 
forming tbe  covenants  of  the  lease  has  devolved, 
cannot  be  set  up  against  the  landlord. 

It  must  be  a  strong  case  of  equity  created 

by  a  landlord  against  himself  to  control  lus 

legal  right.    Gregory  v.  Wilson,  9  Hare,  683. 

Cases  cited  in  the  judgment :  Hill  v.  Barclay,  18 

Vea.  56 ;  Reynolds  v.  Pitt,  19  Ves.  134  ;  Do- 

wsU  V.  Dew,  1  Y.  &  C,  C.  C.  345 ;  Doe  d. 

Morecroft  v.  Meuz,  4  B.  &  C.  606 ;  Mnndy 

V.  JoUiffe,  5  My.  &  Cr.  167. 

4.  Smrender.-^New  Mtfta^.— A  new  letting 
to  an  old  tenant,  commencing  immediately, 
operates  as  a  suirender  of  the  original  term, 
beeause  the  lessor  could  have  no  power  to 
create  the  new  term,  if  the  original  term  Had 
snbnsted ;  and,  for  a  like  reason,  a  new  lettii^ 
to  a  third  party,  wkh  the  assent  of  the  origiuu 
tenantyhaa  tbe  same  operation. 

The  above  priaci^  isrms  the  ground  of  de- 
cision in  Thomsm  y.  Cook,  9  B.  ft  A.  119;  nA 
tiie  aathority  of  that  tmaa  ought  not  to  be 
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carried  farther  than  the  reason  on  which  it 
rests.    M'DormeU  v.  Pope,  9  Hare,  705. 

Case  cited  in  the  judgment :  Gnham  t.  Whicbelo, 
1  C.  &  M.  188. 

LIFE   B8TATB. 

Conveyance  to  trustee  in  fee. — LmUatione  to 
heirs  of  cestui  que  *nwt.— -Conveyance  of  real 
estate  to  a  trustee  in  fee^  in  trust  for  one  life, 
and  afterwards  to  her  children,  equally.  There 
being  no  limitation  to  their  heirs,  held,  that  the 
children  took  for  life.  HoUiday  v.  Overtou,  14 
Beav.  467. 

IfORTOAOB. 

1.  Taking,~-Foreelosure  suU.'-The  rules  as 
to  tacking  one  mortgage  to  another,  apply  to 
foreclosure  as  well  as  redemption  suits,  and  to 
mortgages  of  equitable  personalty,  by  way  of 
trusts  for  sale,  as  well  as  to  ordinary  mortgages 
of  real  estate.  Watts  y.  Byrnes,  1  De  G.,  M'N. 
&  G.  240. 

2.  Beversionary  interest. — Sate.^A.  having 
a  reversionary  interest  in  personalty,  which  he 
had  mortgaged,  first  to  B.  and  then  to  C, 
agreed  to  sell  it  to  D.,  and  D.  having  at  A,'% 
request  paid  off  B.  out  of  the  purchase-money, 
A.  agreed  that,  until  the  sale  should  be  com- 
pleted, D.  should  stand  in  the  place  of  B.,  and 
nave  the  benefit  of  B.'s  security.  In  the  me- 
morandom  in  which  the  agreement  was  ex- 
pressed, there  was  a  recital  that  the  payment 
nad  been  made  to  B.  out  of  the  purchase- 
money,  and  in  discharge  of  her  deot :  Held, 
that  B.'s  debt  was  not  extinguished,  but  that 
D.  was  entitled  to  the  benefit  of  B.'s  security. 
Watts  V.  Symes,  iDe  G.  M<N.  &  G.  340. 

Cases  cited  in  the  judgment :  Greswold  ▼.  Mar- 
sham.  2  Gh.  Ca.  170 ;  Mocatta  v.  Murgatroyd, 
1  P.  W.  393. 

3.  Receiver. — Receiver  agninst  a  mortgagee 
in  possession  granted  after  decree,  on  the  ap* 
plication  of  another  mortgagee,  a  co-defendant. 

A.  B.,  the  third  mortgagee,  took  possession, 
and  then  bought  up  the  first  mortgage.  Hav* 
in^  retained  possession  many  years,  and  re< 
ceived  a  considerable  sum,  a  receiver  was  ap' 
pointed  against  him,  on  the  application  of  the 
second  mortgagee,  the  affidavit  of  A.  B.  not 
satisfactorily  showing  that  anything  remained 
due  on  the  first  mortgage,  niles  v.  Moore,  15 
Beav.  176. 

Case  cited  in  the  judgment:  Codriogton  ▼. 
Parker,  16  Ves.  470. 

4.  Mortgagee  in  possession. — A  mortgagee 
in  possession  of  part,  and  allowing  the  mort- 
gagor to  retain  possession  of  the  rest,  is  not  at 
the  suit  of  a  subsequent  incumbrancer  to  be 
charged,  constructively,  as  in  possession  of  the 
whole.     Soar  v.  Dalby,  15  Beav.  156. 

6.  LiahiUty  of  personal  estate. — When  cove- 
nant by  heir  does  not  change  the  character  of 
the  mortgage  debt. — ^The  equitv  of  redemption 
of  an  estate  in  mort^e,  subject  to  the  usual 
proviso  for  redemption  for  securing  3,000/., 
devolved,  by  devise  and  conveyance  on  several 
persons  as  tenants  in  common,  in  unequal 
shares.    The  mortgagee  having  required  his 


money,  an  indenture  was  made  between  the 
mortgagee  of  the  first  pait,  the  tenants  in  eo«a- 
mon  of  the  equity  of  rraemption  of  the  second 
part,  and  new  mortgagees  of  the  third  pait^ 
whereby,  in  consideration  of  2,0002.  to  the  old 
mortgagee  paid  by  the  new  mortgagees,  at  tiie 
request  of  one  of  the  tenants  in  common,  and 
of  1,000/.  in  like  manner  paid  at  the  reqaest  of 
two  other  of  the  tenants  m  common,  in  eqial 
moieties,  making  3,0002.,  the  mortgaged  hero* 
ditaments  were  conveyed  to  the  new  mortga- 
gees, subject  to  new  distinct  provisoes  for  re- 
demption at  the  end  of  six  months  on  pmneot 
of  2,0002.  for  re-conveyance  of  two  third  paita 
to  one  tenant  in  common  and  on  payment  of 
1,000/.  for  recoveyance  to  the  two  others,  the 
tenants  in  common,  of  the  third  part,  in  equal 
moieties  as  between  themselves.  The  tenants 
in  common  covenanted  to  pay  their  respective 
proportions  with  interest,  at  the  end  of  the  biz 
months.  They,  at  the  same  time,  executed  a 
mortgage  bond  with  a  condition  avoiding  the 
same  on  payment  of  the  3,000/.,  and  interest, 
as  stipulated  for  by  the  proviso  for  redemptiiHi, 
and  according  to  their  covenants:  He/d;  that 
neither  the  form  of  the  new  proviso  for  re- 
demption, nor  the  new  covenant  to  pay  showed 
an  intention  to  change  the  nature  of  Uie  mort- 
gage debt ;  and  that  the  personal  estate  of  one 
of  the  tenants  in  common  was  not  liable,  in 
exoneration  of  the  mortgaged  estate,  to  pay 
the  proportion  of  the  mortgage  debt.  Hedges 
V.  Hedges,  5  De  G.  &  S.  330. 

Cases  cited  in  the  judgment :  Woods  ▼•  Hon- 
tingford,  3  Ves.  128;  Sbafto  v.Shtfto,  f  P. 
Wms.  659,  n. 

6.  Priorities  between  mortgojgees. — Laches. 
Bankrupt.  Order  and  disposition.  IFioidrtMi 
V.  Sloper,  1  Drewry,  193. 

See  Jarrsan  v.  Wearing,  3  De  6.  &  S.  729 ; 
and  Hiphin  v.  Wilson,  3  De  G.  &  S.  738. 

MORTMAIN   ACT. 

Liand  in  Australia. — A  testator  devised  and 
bequeathed  residuary  estate,  consisting  partly 
of  real  estates  in  New  South  Wales,  to  trus- 
tees upon  trust  to  apply  the  same  at  thdr  ab- 
solute and  uncontrollable  discretion,  for  llie 
benefit  and  advancement  and  propagation  of 
education  and  learning  in  any  part  of  the 
world,  so  far  as  circumstances  would  permit : 
Held,  a  valid  charitable  bequest.  Whicker  v. 
Hume,  1  De  G.,  M<N.  &  G.  506. 

Case  cited  in  tbe  judgment:  Attomey-Geneitl 
▼.  Stewart,  2  Mer.  156. 

POWER  OP  APPOINTMBNT. 

Cofisfmc/um.— Apportionment  on  deficiency. 
Deed,  inconsistencies  in.  Laurie  v.  Clutton, 
15  Beav.  65. 

Case  oited  in  the  judgment :  Page  v.  LeapiDg- 
well,  18  Ves.  463. 

SPECIFIC   PERFORMANCE. 

Costs  of  suit. — On  a  sale  by  a  trustee,  bs 


stipulated  that  his  receipt  should  be  deemed 
an  effectual  and  conclusive  discharge,  and  thai 
the  purchaser  should  not  require  the  concur- 
rence of  the  heir  or  eeifss  que  trust.    A  decree 
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was  made  for  specific  performance  and  refer- 
ence as  to  title.  The  Master  found  in  favour 
of  the  trustee ;  and>  upon  exceptions,  the  pur- 
diaser  contended,  that  the  rule  as  to  the  con- 
currence of  the  cestui  que  trust  being  one  for 
iheir  protection,  it  was  a  breach  of  trust  to 
stipulate  that  the]^  should  not  concur;  but  the 
Court  held  the  point  concluded  by  the  decree. 

The  rule,  that  the  costs  of  a  suit  for  specific 
performance  depend  upon  when  the  title  was 
Brst  shown,  is  to  be  strictly  adhered  to.  WU' 
kinson  v.  Hartley,  15  Beav.  183. 

2.  Agreement  to  compromise  suit. — Produce 
Hon  of  title. — Misrecital, — A  tenant  for  life  of 
a  coal  mine  filed  a  bill,  setting  out  documents 
which  showed  this  to  be  the  state  of  his  title, 
but  by  mistake  alleging  that  he  was  tenant  in 
tail.  The  prayer  of  the  bill  was  to  restrain  the 
lessees  of  conterminous  mine  from  trespassing 
upon  his  mine,  and  to  obtain  an  account  and 
payment  of  the  proceeds  of  their  alleged  wrong- 
nu  workioffs  in  it  After  an  interim  order  was 
obtained,  the  suit  was  compromised  in  October 
under  an  agreement,  whereby  the  defendants 
were  to  pay  the  plaintiff  400/.,  which  he  agreed 
to  accept  for  the  full  value  of  all  coals  to  be 
raised  from  the  mine  in  question,  with  costs  to 
be  taxed  in  the  then  next  Michaelmas  Term, 
and  if  reasonable  security  for  the  plaintiff's 
satisfaction  were  given,  six  months  were  to  be 
allowed  for  the  payment :  Held, 

1 .  That  the  erroneous  allegation  of  title  in 
the  bill  could  not  be  regarded  as  having  led  to 
such  a  misapprehension  of  it,  as  would  pre- 
vent a  Court  of  Equity  from  enforcing  the 
agreement  for  compromise. 

2.  That  under  the  agreeiDriit  the  defendante 
were  not  entitled  to  have  the  plaintiff's  title 
deduced  and  verified. 

8.  That  the  compromise  could  not  be  en- 
forced by  petition  in  the  original  suit,  but  that 
a  new  suit  was  properly  instituted  for  this 
purpose.  Richardson  v.  By  ton,  2  De  G.,  M'N. 
&  G.  79. 

3.  Cony  hold.  —  Executors.  —  Power. — jDis- 
claimer  by  trustee  and  executor,  retrospective.-^ 
A  power  in  a  will  in  the  following  form,  viz., 
"  I  direct  that  the  said  A.,  B.,  and  C,  the  «re- 
cutors  of  this  my  will,  or  the  survivors  or  sur- 
vivor of  them,  or  the  executors  or  administra- 
tors o{  such  survivor,  shall  sell  my  copyhold 
messuages :"  Held,  within  the  21  Hen.  8,  c.  4, 
to  authorise  a  sale  by  A.  and  B.  on  C.  refusing 
to  act,  that  Act  extending  to  copyholds :  Held, 
tiao,  that  a  disclaimer,  executed  by  C.  some 
time  after  a  sale,  reciting  that  he  had,  from  the 
testator's  decease,  declined  to  act,  and  had 
never  acted  in  the  executorship  or  the  trusts  of 
the  will,  was  a  refusal  ab  initio,  there  being 
nothing  to  impeach  the  bona  fides  of  the  trans- 
action. Peppercorn  v.  Wayman,  5  De  G. 
&  S.  230. 

4.  Claim. — Leave  given  to  file  a  claim  to  en- 
force the  specific  performance  of  a  verbal 
agreement  to  purchase  land,  containing  a  state- 
ment of  facts  showing  part  performance.  Bitm- 
ley  V.  Eastern  Counties  Railway  Company,  5 
DcG.&S.314. 


5.  Restrictionof  right  to  object  to  lessorsUitk. 
— Upon  a  sale  hj  auction  of  leasehold  premises, 
one  of  the  conditions  was  as  follows :  —  "  The 
lessors'  title  will  not  be  shown,  and  shall  not 
be  inquired  into."  In  a  suit  to  enforce  specific 
performance  by  the  vendor  against  the  pur- 
chaser, the  latter  objected,  that  the  lessors' 
title  appeared  by  Acts  of  Parliament  produced 
by  the  purchaser,  which  showed  that  the  lessors 
had  no  power  to  lease  the  premises;  Held, 
that  the  condition  provided  that  the  titie  should 
not  be  shown,  and  also  precluded  inquiry  for 
every  purpose ;  and  specific  performance  was 
decreed. 

In  a  suit  by  the  owner  of  leasehold  premises 
against  a  purchaser,  to  enforce  the  specific 
performance  of  a  contract  to  puurcbase,  it  ap« 
peared  that  the  original  lessee  had,  in  1835, 
covenanted  with  the  lessors,  in  or  before  1836, 
to  build  two  houses  on  the  property,  worth 
400/.,  to  the  satisfaction  of  the  lessors'  surveyor. 
The  lessee,  instead  of  so  doing,  built,  with  the 
sanction  of  the  lessors'  surveyor,  ^re  houses, 
worth,  in  the  aggregate,  more  than  4002.,  but 
no  two  being  worth  that  sum.  The  lessor 
thenceforth  received  the  'rents  yearly  accruing 
due  on  the  premises  :  Held,  though  the  cove- 
nant  had  not  been  performed  modo  et  formd, 
yet  that  it  had  been  substantially  performed; 
and  the  Court  decreed  specific  performance. 
Hume  V.  Bentley,  5  De  G.  &  S.  520. 
Cases  cited  in  the  judgment:  Shepherd  v. 
Keatley,  1  C.  M.  &  R.  117 ;  Spratt  v.  Jeffsry, 
10  B.  &  C.  249;  Warren  v.  Richardson, 
YouDge,  1  • 

And  aee  Hawhes  v.  Eastern  Counties  Rail' 
way  Company,  3  De  G.  &  S.  743. 

VENDOR  AND   PURCHASER. 

1.  Application  of  purchase-money.  ^^  When 
purchaser  not  bound  to  see  to  the  application 
of  purchase-moneys.  Loche  v.  Lomas,  5  De 
G.  &  S.  326. 

2.  Inadequacy  qf  consideration. — Fraud.--^ 
Valuation  of  surveyors.  —  Champerty.  —  Pur^ 
chase  of  chose  in  action. — Confirmation  of  void 
transaction,  in  ignorance. — A.  B.,  being  desir- 
ous of  raising  money  to  enable  him  to  prose- 
cute his  claim  to  a  mnd  in  Court,  applied  to  a 
solicitor  for  that  purpose.  An  agreement  was 
executed,  by  which  the  solicitor  agreed  to  lend 
1,000/.,  and  A.  B.  agreed  to  purchase  from 
him  some  land  for  6,000/.  (ten  times  its  value). 
The  land  was  conveyed,  and  the  funds  in  Court 
mortgaged  by  A.  B.  for  the  6,000/. ;  but  the 
1,000/.  was  not  advanced  at  the  time.  The 
Court,  on  the  ground  of  the  gross  inadequacy 
of  value,  coupled  with  the  other  circumstances 
of  the  case,  set  aside  the  whole  transaction, 
with  costs. 

Inadequacy  of  value,  though  it  is  not  by 
itself  a  suflicient  ground  for  avoiding  a  sale,  is 
yet  of  great  weight  when  coupled  with  circum- 
stances of  oppression. 

The  Court  looks  with  suspicion  at  the  evi- 
dence of  value  derived  from  the  mere  opinion 
given  by  surveyors,  unsupported  by  any  other 
circumstances. 
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A  party  prosecutinff  his  claim  to  a  fane!  in 
Courts  and  to  which  he  was  ultimately  found 
emitled,  mortgaged  it  pendente  lite,  to  enable 
}om  to  cany  on  his  chmi :  Held^  not  void  for 
cftamperty. 

A  purchaser  of  a  chose  in  action  takes  it 
fubject  to  all  equities ;  and,  therefore,  where 
if.  mort^raged  a  fund  in  Court  to  B.,  and  after- 
wards jomed  B,  in  a  sub-mortgage  to  C.«  and 
it  was  decided  that  the  mortgage  to  B.  was 
fraudulent  and  void :  Held,  that  it  was  void 
also  as  to  C,  and  that  neither  A*s  concur- 
rence in  the  first  or  second  mortgage  prevented 
him  from  insistmg  on  the  invalidity  of  the 
transaction  with  B.,  he.  A,,  not  being  cogni- 
sant of  his  rights.  CoekeU  v.  Taylor,  15  Bcav. 
103;  CoUett  v.  Preston,  ib,;  Preston  v.  Col- 
Utt,  ib. 

Cues  cited  in  the  judgiaeiit :  Jones  ▼.  Smith,  1 
her.  111 ;  1  Keb.  569  ;  Prosaer  t.  Edmonds, 
1  Y.  &  C,  Exch.  496 ;  Wood  ▼.  Griffith,  1 
Swanst.  43 ;  Hugaenin  v.  Basdey,  14  Ves. 
286  ;  Attwood  v.  Small,  6  C.  &  F.  25f . 

3.  Lteii.  —  Contract  faiUng  by  purchaser's 
d^anlt.'-Claim.-^An  hotel-keeper,  who  was 
also  the  owner,  agreed,  on  the  24th  of  March, 
1861,  to  sell  his  hdtel,  and  to  assist  in  carrying 
on  the  business  for  two  years,  receiving  half 
tite  profits.  The  purchaser's  wife  (who  was 
the  hotel-keeper's  daughter)  went  on  the  pre- 
mises and  assisted  in  managing  the  concern. 
From  the  purchaser's  letters,  it  appeared  that 
he  was  not  able  to  supply  the  funds  necessary 
to  cany  on  the  business ;  and  in  a  letter  of  the 
24th  of  May,  1851,  he  wrote  thus  to  the  hotel- 
keeper:— "You  must  mortgage  or  sell  the 
premises."  He  aubsequenUy  asked  the  hotel* 
keeper  to  give  him  a  mortgage  on  the  hotel,  for 
sums  which  he  claimed  to  be  due  to  him,  and 
brought  an  action  against  the  hotel-keeper,  for, 
among  other  things,  a  remoneratron  in  respect 
of  the  services  of  his  (the  purchaser's)  wife 
above-mentioned.      The  hotel-keeper  became 
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they  should  elect  specifically  to  perform  the 

rement,  or  that  it  should  be  declared  that 
purchaser  was  entitled  to  a  lien  for  the 
sums  he  had  advanced  under  the  contract: 
Hald,  that  although  the  purchaser  would  have 
been  entitled  to  a  lien,  if  the  contract  had 
failed  through  the  vendor's  default;  yet  that, 
as  the  purchaser  had  himself  abandoned  the 
contract,  the  purchaser  was  not  entitled  to  any 
Uen,  and  his  claim  was  dismissed.  Dinn  v 
Qrant,  5  De  6.  &  S.  461. 

4.  Re^sale^-^Costs  as  between  heir  and  exe- 
enior  qf  defaulting  purchaser.-^A  person  con- 
tracted for  the  purchase  of  a  freehold  estate, 
paid  100/.  deposit,  and  died  intestate.  On  a 
clum  by  the  vendor  against  the  heir-at-law,  an 
infMit,  and  also  against  the  administratrix  of 
tlie  mtestate,  a  re-sale  of  the  estate  was  directed, 
and  the  proceeds  and  deposit  were  ordered  to 
be  applied  in  payment  of  the  purchase-money 
md  interest,  and  his  costo,  to  the  pUuntitf. 
ITifl  plamtiflT  was  directed  to  pay  the  costs  of 


the  infant  defendant^  and  add  them  to  his  on. 
Popple  V.  Henson,  6  De  G.  &  S.  318. 

5.  TO/e.-yThe  defendant  sold  and  conveyad 
to  the  plaintifir  some  undivided  shares  in  vub 
ous  properties.  Disputes  afterwards  arose  ai 
tq  what  shares  had  been  purchased.  They 
agreed  to  settle  all  these  disputes,  and  ngned  a 
written  agreement  that  the  plaintiff  shonid  psv 
the  defendant  9,500/.,  and  that  the  defendam 
should  execute  such  deeds  as  the  plaiotiff 
shonid  re(|uire  for  the  conveyance  of  the  estateai 
Upon  a  bill  for  specific  performance,  hdd,  that 
the  defendant  was  not  bound  to  deduce  any 
title  to  the  property.  Godson  v.  Iknur,  IS 
Beav.  46. 

6.  Manner  of  proceeding  in  a  suit  for  apedfic 
performance  of  a  contract,  where  the  contract, 
the  sufiiciency  of  the  abstract  delivered,  and  ^ 
title  of  the  vendor,  are  all  disputed,  Ke^se  v. 
Haydon,  9  Hare,  Iviii. 

f.  Waiver  of  com/if  ton.— On  a  sale  under  tk 
decree  of  the  Court,  in  Oct,  1849,  of  arovertioB 
in  fee,  subject  to  a  term  of  99  years,  determisp 
able  on  the  death  of  the  survivor  of  two  Jint, 
at  a  small  chief  rent,  it  was  provided  by  one  of 
the  conditions,  that  the  vendors  shoold  pro- 
cure and  confirm  the  Master's  report,  anoob- 
tain  an  order  for  the  purchaser  to  pay  his 
purchase-money  into  Ck)art  on  or  before  the 
25th  of  Deceinber,  1849,  when  the  porchaaei 
was  to  pay  his  purchase-money,  and  be  en- 
titled to  the  receipt  of  the  rents  ;  "  but  if  from 
any  cause  whatever  the  purchase-money  shall 
not  be  so  paid  in  "  on  or  before  that  day,  tha 
purchaser  should  pay  interest  at  the  rate  of  5 
per  cent  from  that  day  to  the  time  of  payment 
The  vendors  delivered  their  abstract  of  title  in 
September,  1851,  but  did  not  make  out  a  good 
title  till  March,  1852.  On  a  motion  thenmadt^ 
that  the  purchaser  might  pay  his  porchaae- 
money  into  Court  with  interest,  according  to 
the  condition:  Held,  that  the  conditions  did 
not  apply ;  but  that,  as  the  purchaser  had  had 
the  benefit  of  the  wearing  out  of  the  lives,  ht 


VOLUNTARY   8KTTLSMBNT. 

The  Court,  in  order  to  give  effect  to  volun- 
tary settlements,  requires,  where  the  settlor  is 
the  legal  owner,  everything  to  have  been  done 
which  is  requisite  to  transfer  the  legal  owner- 
ship ;  and  where  he  is  the  equitable  owner, 
clear  and  distinct  evidence  of  a  declaration  of 
trust  in  favour  of  the  donee. 

A  father  being  entitled,  during  the  life  of  to 
son,  to  the  dividends  on  funds  standing  in  w 
names  of  himself  and  three  other  trustees,  di- 
rected two  of  the  trustees  to  pay  over  the  divi- 
dends for  the  future  to  his  son.  They  acted  on 
the  direction,  and  the  testator  afterwards  r^ 
cognised  the  gift :  Held,  that  there  was  a  vjUw 
and  effectual  voluntary  settlement,  Mch  tntf 
Court  would  give  effect  to.  Bentleyv.Mschs!/, 
15  Beav.  12. 

Case  cited  in  the  judffment:  Snith  f*  ^*^ 
15  Sim.  56. 
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PROGRESS  OF  LEGAL  LEGISLATION. 


7SOROGATION  OF  PARLIAMENT. 

The  Session  of  Parluunent  is  at  kngth 
iHoogfat  to  a  close.  Parliament  will  be  pro- 
ngaed  this  day  by  Commission,  and  unless 
acme  untoward  ciFComstances  arise,  which 
no  one  can  anticipate  and  £sw  desire,  the 
progress  of  legislation — legal  and  general 
—is  to  be  considered  as  suspended  until  the 
month  of  February  next. 

It  may  be  truly  remarked  of  the  Session 
which  has  jost  terminated,  that  much  was 
pcomiscd  that  was  not  attempted,  and  much 
more  was  attempted  than  could  be  effected. 
On  this,  as  on  many  former  occasions,  tha*e 
is  good  reason  to  complain,  that  at  the 
eleventh  hour,  as  the  Session  was  about  to 
terminate,  when  it  was  impossible  to  expect 
aatisfartory  discussion  or  even  due  delibera- 
tion, fresh  measures  were  introduced  of 
great  public  importanee.  A  notable  illus- 
tration of  the  dangerous  results  of  such  a 
system  is  to  be  found  in  the  South  Sea 
Company's  Arrmngement  and  Tnuti  Bill 
(noticed  particubudy  in  a  subsequent  page), 
by  means  of  which,  and  under  the  guise  of 
a  private  BiU,  great  public  mischief  as  well 
as  professional  injury,  would  have  been  in- 
evitably produced,  if  it  had  not  been  for 
the  vi^lance  and  promptitude  displayed  by 
the  governing  body  of  the  Law  Institution, 
the  members  of  which,  in  their  individual 
character,  as  trustees  and  cestui  que  trusts, 
were  fortunately  able  to  obtain  a  hearing 
before  a  Committee  of  the  House  of  Lords, 
in  time  to  prevent  the  perpetration  of  a 
mischievous  injustice,  the  extent  of  which 
it  may  be  difficult  accurately  to  estimate. 

The  absence  of  concert  and  complete  un- 
derstanding between  the  heads  of  different 
departments  of  the  administration,  aheady 
noticed  in  a  late  Number^  was  again  exem- 
VoL.  XLVi.    No.  1,328. 


plified  at  the  winding  up  of  the  Session* 
The  amendments  proposed  by  the  Attor- 
ney-General in  the  Evidence  Jn%endmaU 
Bill  as  it  came  down  from  the  House  of 
Lords,  which  amei^ments  were  utteiiy  in- 
consistent with  the  views  of  the  Lord  Chan- 
cellor, as  explained  in  the  House  of  Feer^ 
were  withdrawn  by  the  learned  Attorney, 
at  the  last  moment,  and  the  Bill  returned 
from  the  Commons  without  the  alteration 
of  a  word.  Again,  the  Crown  Suits*  BiU, 
noticed  in  our  last  Number,  introduoed  by 
and  under  the  authority  of  the  Attorney- 
General  and  Solicitor-General,  with  a  great 
flourish,  after  passing  through  various 
stages  in  the  House  of  Commons,  without 
the  slightest  opposition  from  any  member 
unconnected  with  the  Government,  appears 
at  the  last  moment  to  have  attracted  ihe 
attention  of  the  Chancellor  of  the  Exche* 
quer.  Mr  Gladstone  did  not  find  fault 
with  the  principle  of  the  Bill  his  learned 
colleagues  had  introduced,  but  he  intimated 
very  plainly,  that  the  matter  required  nnu^ 
more  consideration  than  it  had  received, 
and  at  his  instance  the  Bill  was  rejected 
for  tJds  Session,  the  law  officers  saying 
nothing  in  their  own  vindication. 

The  Bill  which  the  Secretary  of  the 
Treasury  gave  notice  of  his  intention  to  in- 
troduce  (as  noticed  in  our  last  Number),  to 
explain  some  doubts  that  appear  to  have 
arisen  upon  the  construction  of  the  Act  of 
last  Session,  *'  further  to  facilitate  and  ar- 
range Proceedings  in  the  County  Courts,** 
was  not  allowed  to  see  the  light,  but  fell 
still  born.  Which  of  his  colleagues  ob- 
jected to  Mr.  Wilson's  Bill,  is  not  stated^ 
but  as  the  Bill  has  not  been  proceeded  with, 
the  remark  already  made,  that  the  Session 
would  be  distinguished  by  the  absence  of 
any  direct  legislative  interference  with  the 
County  Courts,  appears' to  be  well  founded. 

Passing  from  the  instances  of  abortive 
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legblation  furnished  by  the  Session,  and  as 
heretofore  restricting  our  consideration  to 
the  enactments  which  especially  interest  or 
affect  those  connected  with  the  administra- 
tion of  the  law^  we  proceed  to  consider  the 
measures  which  have  actually  obtained  the 
sanction  of  the  Legislature. 

The  first  in  importance  of  these,  whether 
regarded  professionally  or  nationally,  is  the 
Succession  Duty  Act,  Upon  the  introduc- 
tion of  this  Bill,  and  during  its  progress 
through  both  branches  of  the  Legislature, 
we  endeavoured  to  put  our  readers  fully  in 
possession,  not  only  of  the  scope  and  object 
of  the  measure,  but  of  the  mode  in  which 
its  elaborate  provisions  were  concocted. 
No  measure  of  equal  importance  and  extent, 
perhaps,  has  ever  passed  through  Parlia- 
ment with  fewer  alterations  or  amendments, 
but  as  any  member  of  the  Profession  may 
be  called  upon  at  any  moment  to  advise 
upon  the  effect  of  its  prQvisions,  in  relation 
to  transactions  that  have  taken  place,  at 
any  time  since  the  19th  May  last,  we  lose 
no  time  in  laying  before  our  readers  a  com- 
plete copy  of  the  Act,  reserving  to  a  more 
convenient  opportunity  the  further  observa- 
tions an  attentive  perusal  suggests.^ 

Only  second  in  importance  to  the  Suc- 
cession Duty  Act,  is  the  Act  "  for  the  bet- 
ter Administration  of  Charitable  Trusts^'* 
This  measure,  as  our  readers  will  recollect, 
was  introduced  by  the  Lord  Chancellor, 
and  materially  altered  by  a  Select  Commit- 
tee of  the  House  of  Lords :  it  did  not  reach 
the  House  of  Commons  until  the  last  day  of 
June,  and  was  returned  to  the  Lords  on  the 
12th  of  August.  In  the  minutes  of  the 
proceedings  of  the  House  of  Lords,  under 
date  of  loth  August,  we  find  the  following 
entry : — 

"  Charitable  Trusts'  JBttf.— Common's  amend- 
ments  considered  :  some  agreed  to :  some  dis- 
agreed to,  and  a  Committee  appointed  to 
prepare  reasons  to  be  offered  to  the  Commons 
lor  the  Lords  disagreeing  to  certain  of  the 
said  amendments ;  the  Committee  to  meet  im- 
mediately :  llie  Committee  reported  a  reason 
prepared  by  them,  the  same  was  read  and 
agreed  to,  and  a  message  was  ordered  to  be 
sent  to  the  Commons  to  return  the  said  Bill, 
with  the  amendments  and  reason." 

The  precise  points  upon  which  the  dif* 
ferenoe  of  opinion  arose  between  the  two 
Houses,  or  the  terms  upon  which  a  com- 
promise was  effected,  are  not  stated,  but  in 
the  result  certain  provisions  were  agreed 
upon,  which  have  since  become  the  law. 


'  See  the  Act  in.extsnso,  pp.  29i'^299» 
post. 


An  early  opportnmty  will  be  taken  of  laying 
the  Act  in  an  unabridged  form  before  our 
readers,  and  of  directing  attention  to  the 
alterations  introduced  after  the  Bill  wis 
reported  as  amended  by  the  Select  Com- 
mittee of  the  House  of  Ix>rds. 

The  third  of  the  great  Government  mea- 
sures relating  to  the  law,  is  the  Transporta- 
tion  Act,  which  was  agi^ed  to  by  the  Com- 
mons, with  some  amendments,  hut  there 
are  no  means  of  describing  them  accurately, 
until  a  copy  of  the  Act  can  be  obtained  from 
the  Queen^s  printer. 

Amongst  the  Bills  which  did  not  orig;in&te 
with  the  Government,  but  whiclf  are  of 
sufficient  importance  to  enumerate,  as  hav- 
ing obtauied  the  sanction  of  the  Legislature, 
is  the  ChancerySuitors' further  Relief  Bill, 
which  was  presented  by  Lord  St.  Leonards, 
and  returned  by  the  Commons  agreed  to, 
with  amendments.  The  Bill  converting 
*<  Masters  Extraordinary  in  Chancery"  into 
Commissioners  for  Administering  Oaths  in 
Chancerv,  and  which  was  amended  and  re- 
amended  by  both  Houses,  has  also  r^ 
ceived  the  Royal  Assent,  under  the  descrip- 
tion of  Oaths  in  Chancery,  ^c.  Act,  and 
will  in  due  course  be  published  in  the  Legd 
Observer,  as  well  as  the  Acts  introduced  by 
Lord  St.  Leonards,  regulating  the  Car*  and 
Custody  of  Lunatics, 

Amongst  the  other  Acts  the  Government 
has  succeeded  in  passing,  we  ought,  to 
mention — 

The  Stamp  Duties'  Acts. 

The  Income  Tax  Ad. 

The  Ecclesiastical  Jurisdiction  Act 

The  Registrar  of  Meetings'  {Bankruptejf) 
Act, 

The  Registrar  of  the  Privy  Council  Act. 

The  Parish  Vestries"  Act. 

The  Election^  Act, 

The  Newspaper  Stamp  Dutiei  Ad. 

Upon  a  retrospect  of  the  Session,  al- 
though it  may  be  conceded  that  no  very 
extensive  or  striking  improvements  hate 
been  introduced  in  the  Law,  it  may  also  he 
suggested  as  matter  of  congratulation,  that 
nothing  has  been  done  by  legislation  mate- 
rially to  impair  the  efficiency  of  established 
legal  institutions.  As  we  shall  take  occa- 
sion to  point  out  in  a  future  Number,  more 
at  length  than  space  at  present  permits,  the 
experience  of  the  Session  just  ended  affords 
abondant  and  noUble  proofs  of  the  advan- 
tages, positive  and  n^pative,  that  may  w 
obtained  by  professional  concert  and  oigaiu- 
sation,  as  well  as  of  the  increased  necessity 
which  has  arisen  for  cordial  and  united  co- 
operation. 
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NEW  STANDING  OBDERS. 


HOUSE  OF   LORDS. 

The  Standing  Orders  of  the  two  Hous^ 
of  Parliament)  as  our  readers  are  aware, 
haye  all  the  stringency  of  laws,  as  regard 
the  proceedings  to  which  they  refer.  The 
Law  of  Property,  as  it  relates  to  landed  es- 
tates, is  materifdly  affected  by  the  Rules  of 
Parliament  respecting  Estate  Bills.  At  the 
dose  of  the  last  week,  the  House  of  Lords, 
after  some  discussion,  came  to  the  resolu- 
tion that  the  following  rules  should  be 
added  to  the  Standing  Orders,  to  take 
effect  from  the  commencement  of  next 
Session,  viz. : — 

'^  That  where  a  tenant  in  tall  under  age,  is  a 
promoter  of  a  private  estate  Bill,  or  a  consent- 
ing party  thereto  by  bis  guardian,  and  any 
person  entitled  in  remaioder  after  such  estate 
tail,  whose  consent  is  required  by  the  Standing 
Orders  of  the  House,  shall  withhold  his  con- 
sent to  such  Bill,  the  consent  of  a  person  ap- 
pointed as  or  in  the  nature  of  a  guardian  or 
protector  of  such  minor,  and  of  the  settlement 
or  will  under  which  he  claims,  by  the  Lord 
Chancellor  or  Lord  Keeper  of  the  Great  Seal, 
by  writing  under  his  hand,  for  the  special 
purpose  of  assenting  to,  or  dissenting  from, 
8UCQ  Bill,  shall  be  sufficient,  without  the  con- 
sent of  such  remainder-man  as  aforesaid. 

"Erery  private  Bill  by  jvhich  powers  are 
taken  by  any  company  or  association  to  lend 
money  on  the  security  of  land  for  the  purposes 
of  improvement,  and  to  obtain  securities  for 
the  same,  which  the  borrowers  could  not  grant 
ivitbout  the  authority  of  Parliament,  shall  be 
referred  to  a  Select  Oommittee,  and  the  Bill  as 
reported,  shall  be  printed  and  circulated  before 
any  further  stage  shall  be  taken  thereupon." 

SOUTH  SEA  C30MPANY'S  ARRANGE- 
MENT AND  TRUSTS'  BILL. 

PROGBBDINOB   BBFOBB  THB   8TANDIKO 
ORDBR8   COMMITTEE. 

Wx  Stated  in  oor  last  Number  some  of  the 
principal  objections  to  this  Bill,  supposing  that 
all  the  Standing  Orders  of  Parliament  had 
been  complied  with ;  but  it  appeared  that  seve- 
ral important  notices  and  provisions  of  the 
Sunding  Orders  had  been  neglected,  and 
nothing  can  better  illustrate  the  propriety 
of  those  Orders  than  the  progress  of  the  pre- 
sent  Bill.  It  will  be  seen  by  the  following 
report  of  the  proceedings  before  the  Standing 
Orders  Conmiittee  that,  although  the  want  of 
notice  before  the  meeting  of  Parliament  might 
be  dispensed  with,  because  the  financial  plan 
of  the  GoTemment  was  then  unknown,  yet 


that  the  notice  convening  the  proprietors 
merely  called  them  together  "  for  special  pur- 
poses,'' without  stating  that  this  company  of 
traders  to  the  South  Seas  was  proposed  to  be 
converted  into  a  Joint-stock  Trust  Company. 
Hence  the  Bill  passed  unnoticed  and  unop- 
posed through  the  House  of  Conunons,  and  it 
was  not  till  it  appeared  in  the  House  of  Lords 
that  the  attention  of  the  Incorporated  Law 
Society  was  directed  to  the  subject,  and  peti- 
tions were  prepared  against  the  objectionable 
trust  clauses.  To  the  provisions  in  the  Bill 
relating  to  the  arrangements  of  the  company 
itself,  there  was,  of  course,  no  objection. 

The  Petition  of  Mr.  Kinderley,  the  President, 
and  of  several  Members  of  the  Incorporated 
Inw  Society  having  been  presented  and  referred 
to  the  Standing  Orders'  Committee,  the  case 
was  heard  on  the  12th  instant,— Lord  Redesdale 
in  the  Chair.  There  was  a  numerous  attend- 
ance of  Peers. 

Messrs.  Law,  Holmes,  Anton,  and  Turnbnll, 
appeared  as  agents  for  the  Bill ;  and  Messrs. 
Uregory,  Faulkner,  and  Co.  as  agents  in  sup- 
port of  the  petition  against  it. 

Mr.  TumbfdL—"  My  lord,  we  submit  that 
these  petitioners  have  no  right  to  be  heard.  Our 
objection  is,  that  they  have  no  interest  whatever 
in  the  affairs  of  the  South  Sea  Company,  they 
are  not  shareholders,  and  followmg  the  rule  and 
the  principle  which  this  committee  always  ac- 
knowledges, I  submit  they  will  not  allow  any 
party  to  appear  to  oppose  on  Standing  Orders 
unless  their  interest  is  in  some  way  affected. 
If  that  principle  were  broken  through,  there 
would  be  no  limit  to  such  opposition,  and  no 
intelligible    rule    could  be  established   upon 
which  to  act    The  power  to  obstruct  any  Bill 
on  Standing  Oitbra  would  be  iUimitable.     I 
submit  to  your  lordships,  that  you  will  only  con- 
eider  the  question  with  reference  to  the  parties 
who  are  here  petitioning.    You  cannot  consi- 
der those  parties  as  being  trustees,  or  as  cestui 
que  trusts,  they  are  not  petitioning  here  in  that 
capacity.    That  is  not  the  case  we  are  here  to 
meet.    We  can  only  take  up  the  petition  and 
meet  what  is  there  stated.  We  are  not  prepared 
to  rebut  any  case  which  is  applicable  to  true- 
tees,  or  to  cestui  que  trusts,  but  we  are  here  to 
meet  the  petition  of  certain  solicitors  in  Lon- 
don, and  it  would  be  out  of  all  rule,  and  would 
lead  to  great  inconvenience,  to  allow  parties  to 
travel  beyond  the  limits  of  their  petition.  The 
only  interest  which  I  can  find  stated  in  the 
petition  as  a  ground  for  ^ving  these  parties  a 
locus  standi^  is  this: — 'Your  petitioners  are 
largely  interested  in  the  management  of  trust 
prop^y,  and  they  believe,  that  in  several  ways, 
the  interests  of  persons  holding  or  entitled  to 
trust  property,  or  those  who  act  on  their  be* 
half,  will  be  seriously  prejudiced  and  affected 
by  the  said  Bill.'  They  do  not  allege  that  they 

R  2 


t88 


8<mtk  Sm  C0mpQm^s  ArroM^tmtmi  mtd 'nmgi:i^  BilL 


are  truetees,  or  that  they  aw  cfthii  ^ue  irmit. 
They  come  here  simply  in  the  capacity  of  aofi- 
citors,  or  a^^ents  connected  with  the  admime. 
tration  of  trusts.  I  do  not  know  ^at  they  hare 
any  case,  but  even  if  they  baire  any  case  as 
trustees,  I  submit  that  they  could  not  travel 
beyond  this  petition,  or  go  into  it.  I  therefore 
submit,  that  it  would  not  only  be  contradictory 
to  aU  the  princinles  laid  down  by  your  lord- 
ri&ips,  but  woula  lead  to  immense  inconveni- 
ence, if  the  rule  which  you  have  established 
were  to  be  broken  through,  and  a  contrary 
precedent  established  in  this  case/' 

Mr.  Gregory,^"  In  answer  to  my  friend,  in 
tiie  first  place,  I  must  refer  your  lordship  to 
the  Bill  itself.  The  Bill  professes  to  be  a  Bill 
relating  to  *  The  Governor  and  Company  of 
Merchants  of  Great  Britain  trading  to  the  South 
Seas  and  other  parts  of  America,  and  for  en- 
couraging the  Fisheries.'  When  we  look  into 
the  Bill,  we  find  it  divided  into  two  parts.  One 
part  relating  to  the  intenial  reguUtioa  of  the 
Company  with  respect  to  certain  annuities,  and 
arrangements  among  the  proprietors  them- 
selves. The  other  part  of  the  Bill  is  one  con- 
stituting the  Company  into  a  new  body,  for  the 
purpose  of  undertaking  ihe  management  of 
trusts  of  any  description.  By  chuse  4,  they 
are  enabled  '  to  accept,  manage,  and  execute, 
trusts  of  any  property,  and  for  those  purposes 
to  hold  lands  of  any  tenure,'  without  any  Umit 
and  without  any  control.  We  then  go  on  to 
clause  1 2  of  the  Bill,  by  which  it  is  provided  :-- 
'  It  shall  and  may  be  lawful  for  all  trustees, 
nnless  the  iostnimeats  from  which  they  derive 
their  powers  shall  expressly  direct  otherwise, 
with  the  assent  of  the  Company,  and  with  the 
uaent  of  the  Court  of  Chaneery  on  an  applica- 
tioa  to  be  asade  in  a  summary  manner  by  any 
•Qch  trustees,  to  transfer  to  the  sshhI  Qmpany 
all  mooeya,  stacka,  fuads,  sccuvitiea,  property, 
and  effects,  held  by  a»y  such  trustees,  to  be 
held  on  the  trasta  then  subsisting  thereof  by 
the  said  Company,  tncl  such  trustees  are  hereby 
•eveniOy  Indemnified  in  that  behalf.'  Clause 
11,  then  empowers  the  Company  having  got 
posaesnan  of  sooli  trvstftmde,  *  to  agree  with 
my  settler  >or  party  iBterested/  bewever  an»lK 
iKiwcver  GontingeQt,  howervr  reaoote,  the  in- 
tenet  may  be,  'to  agree  with  any  settler  or 
other  party  toterested  as  to  the  remaneratton 
to  be  paid  for  the  duties  to  he  performed  by 
the  said  Conqgany,  in  respeet  of  sneh  tmats 
undertaken  as  a£aresaki,  and  it  ahall  be  lawful 
ior  the  said  Company  to  accept  mid  take  for 
Ibeir  own  ns^  the  ramnneratmn  ao  to  be  fixed.' 

^  Now,  there  is  no  rale  1  oontend,  better  es- 
tabhahed  in  the  Conrt  of  Chancery,  than  that 
a  trustee  shall  not  make  a  profit  of  his  trust. 
That  r«Ae  is  directly  contonvened  t^  the  Bil, 
nod  aof  tmatM  of  any  trost  kft  by  yvnr  inrd- 
aUpfdr  the  benefit  xf£  yoor  loidsbip^s  family^ 
or  fipT  cIh  bansfitnf  your  estate,  may  throw  np 
Us  tmst,  and  that  sstate  may  be  cnom  ~ 
vMlahMvypsr  centageinttewny  «f 
amntion  ta«his  Oom^wnyv 

"Nsnr,  antolfaiantanBr<if 
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ing  a  verf  hargn  awasimt  of  tnst  property. 
This  petition  is  only  got  up  for  the  purpose  of 
the  Standing  Orders,  and  aa  your  lordship  may 
suppose,  under  considerable  pressure  as  re- 
gards time.  I  might  have  had  it  signed  if 
time  had  been  granted,  by  a  numeroas  body  of 
our  own  profession.  We  are  solicitors  ibr 
large  bodies  of  trustees.  Even  those  who  lore 
signed  the  petition,  represent  an  amount  of 
trust  property  beyond  your  Inrdship'a  coactp. 
tion.  I  believe  we  areidi  of  ns  truBteesear- 
selves.  We  are  also  to  my  knowledge,  some 
of  us  individually  eesiui  que  trueU.  Thero&re, 
we  are  really  interested  in  the  provisioasof  the 
Bill  in  every  possible  manner;  and  I  say, 
therefore,  that  there  are  no  parties  who  hire  a 
greater  right  to  be  heard  against  a  Bill  of  tlus 
description  than  ourselves. 

"  Some  objection  seems  to  be  taken  to  the 
wording  of  that  petition.  It  is  said  that  the 
words  are  not  wide  enough,  that  the  words 
'  interested  in  the  management  of  trust  pro- 
perty,' do  not  themselves  declare  that  we  are 
eesttti  aue  trusts  or  trustees.  But  it  most  be 
remembered,  we  are  considering  this  merely  as 
a  question  of  Standing  Orders.  We  are  not 
resting  our  case  upon  that  petition  agunst  the 
provisions  of  the  Bill,  but  we  are  here  merely 
for  the  purpose  of  submitting  that  the  Standing 
Ordere  have  not  been  complied  with,  and  if 
there  could  be  any  doubt  with  respect  to  the 
words,  I  would  submit  that  they  could  be  in  a 
moment  supported  by  evidence  to  shew  that 
we  are  beyond  all  question  largely  interested  in 
trust  property,  in  every  possible  way,  and  in 
every  capacity." 

Mr.  TumbuU.-^"  I  submit  to  yourVordslup, 
that  they  must  keep  within  the  terms  of  this 
petition,  and  doing  so,  they  have  no  loau-  I& 
reference  to  my  friend's  argument  upoatbe 
11th  and  12th  clauses,  they  say—'  It  shall  and 
may  be  lawful  for  all  trustees.'  I  hold  that  to 
he  a  question  upon  the  merits  of  the  Bin." 

CA«sr8iaii.-."  They  say  they  are  largc^^ 
terested  '  m:  the  management  of  tmst  property* 
Yonr  argmnent  ia  that  being  largely  intarfsted 
in  the  management  of  trast  property,  does  not 
give  them  a  locus  standi.  But  it  appears  you 
would  be  disposed  to  admit  that  there  are  cer- 
tain interests  in  trust  property  which  woald 
give  the  parties  a  locus  standi  against  your  Bill. 
The  soieqaestaon  then  is,  whether  the  iflterest 
of  the  petttioners  k  sneh  as  gives  them  a  ietn* 
standi." 

Lord  Beaumont.—"  That  is  the  simple  qaes- 
tion.  There  is  no  doubt  ^lat  cestui  qne  fru^ 
have  a  locus.  Trustees  as  represssMiBg  the  in- 
lersst  of  cestui  qsu  trusts  have  ales  a  h^* 
but  the  question  is,  whether  solicitors  petition- 
ing as  solicitors,  have  a  locus" 

Chairman.--"  Bo  yon  say  that  no  agw 
could  petition  to  be  heard  on  StaoAng 
Osdefs  tor  tiie  ^cMn  te  whom  he  w 
agmit^  ftw|rpinrr  n  landed  P^^P'^^^'' ^HHT 
out  of  England*  and  his  mtsrest  wsie  ^tm 
aSboted,  do  jwol  mean  tiMt  bis  ^^^y 
orhiaadwBcrpetUkmiim  wntfrfMfltbefcwPi'^ 

Mv  »m»MU-<*i  beUavninMdiacMetbe 
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Committee  would  giant  the  iadu]|(«iic^  ufMm !  in  such  a  waj  tm  to  entitle  them  to  be  heard. 

its  being  shown  that  he  was  out  of  En^^land."    \  Therefore^  if  any  of  thoee  who  have  tinned  the 

Chairman. — "  Supposing  the  caee  of  a  Bill ,  petition  can  abow  that  they  are  iaterested  as 

for  a  railway  not  actually  touching  Manchester,  oea/w  91W  <rm/«,  which  is  the  point  that  we 


but  which  was  supposed  to  affect  the  interest 
of  Manchester,  and  there  was  a  petition  got  up 
from  the  inhabitants  of  Manchester  praying  to 
be  heard  against  the  Bill,  it  is  obvious  Uiat  the 
decision  of  the  Committee,  primd  facie,  wonld 
bej  88  inhabitants  of  Manchester  yon  may  pe- 
tition to  be  heard  against  the  Bill  00  the  merits, 
though  even  there  probably  the  Committee  on 
the  Bill  would  decide  that  you  have  no  hctis 
standi  j  but  at  all  events,  we  upon  Standing 
Orders  must  hold  that  you  have  no  locus  standi. 
But  supposing  it  could  be  shown  that  one  of 
those  persons  who  signed  as  an  inhabitant  of 
Manchester  had  land  upon  the  line  of  railway 
which  was  touched  by  the  line,  would  not  the 
party  having  that  land  be  allowed  to  be  heard 
upon  the  petition  which  he  sif^ned,  as  an  inha- 
bitant of  Af  anchester,  against  the  Bill  ? " 

Mr.  Tttra6u/Z. — "  1  can  only  say,  as  far  as 
my  experience  goes,  I  know  many  cases  where 
we  have  been  refused  to  be  heard,  especiallv 
in  the  other  House  of  Parliament,  where  we 
had  a  substantial  interest,  because  we  had  neg- 


consider  the  strongest,  they  may  be  heard." 

Mr.  Gregory, — ^"I  am  a  cestui  gne  trnst 
uader  my  own  Marriage  settlement,  and  Mr. 
Maugham  can  state  that  he  is  so  too." 

It  was  proposed  that  Mr.  Gregory  and  Mr. 
Maugham  slK>uld  proceed  ta  the  House  and 
be  sworn,  hot  to  save  the  time  of  the  Commit- 
tee their  statementwas  received.  The  iiromoters 
of  the  Bill  then  proceeded  to  prove  their  case. 

Chairman. — "  The  objection  is,  that  the  as- 
sent which  is  required  by  the  Standing  Orders 
has  not  been  given,  and  the  agents  for  the 
Bill,  I  understand,  admit  at  once  that  the 
Standing  Orders  in  that  respect  is  not  complied 
with,  but  they  are  prepared  to  show  that  the 
assent  of  the  Company  has  been  obtained/' 

Mr.  T\irmbmiL'-"  Yes,  my  Lord,  that  la  so. 
The  notices  sttmmonin|(  the  Company  were 
dated  on  the  5th  of  May,  and  duly  published. 
'The  Court  of  Directors  of  the  Sooth  Sea 
Company  hereby  give  notice,  that  a  general 
Court  of  the  said  Company  will  be  held  at 
this  house  on  Thursday,  the  20th  of  May,  at 


looted  to  state  that  interest  upon  the  face  of  1 12  o'Cloek  precisely,  on  special  affairs.'    That 


our  petition,' 

Chairman, — "  Here  they  sUte  that  they  have 
an  interest  in  the  management  of  trust  proper- 
ty, and  you  have  admitted  that  a  person  inter- 
ested in  the  management  of  trust  property 
would  have  a  locus  stancU  ;  but  your  objection 
is,  that  those  parties  having  described  them- 
eelves  as  solicitors  practising  in  the  Court  of 
Chancery,  they  are  only  to  be  held  to  petition 
as  such,  and  are  not  to  be  allowed  to  appear  as 
persons  interested  in  the  management  of  trust 
paoperty." 

Mr.  Tumbull—"  What  I  say  is,  that  they 
would  be  affiected,  not  as  oestni  qme  trusts,  or  as 
trustees,  but  simply  as  managers.  The  general 
rule  is  for  a  petitioner  to  state  the  specific  in- 
terest which  he  possesses ;  a  general  allegation 
that  you  are  affected  by  the  BiU  will  not  be 
sofiicienU" 

Mr.  Gregory. — "  You  cannot  state  the  sped- 
£c  interest,  whether  yon  are  a  tenant  for  life  or 
a  freeholder  ? " 

Lord  Beaumont. — "  But  you  state  that  you 
are  interested  as  a  landowner,  otherwise  there 
might  be  a  petitioo  of  the  inhabkaats  of  Man- 


notice  was  pubhshed  in  the  London  Gazette  of 
the  13th  of  May,  the  Times  of  the  19th,  the 
23rd,  and  the  25tb,  the  Morning  Chronicle  of 
the  16th  and  the  20th,  the  Morning  Herald  of 
tlie  18th  and  the  23rd,  the  Daihj  Nems  of  the 
19tb  and  the  24th." 

CAairMivii.— "  The  notice  did  not  apeeify  the 
purpooes  for  which  they  were  to  be  called." 

Mr.  TairaW^.— '"'For  special  aflBiirs.'  A 
ig^f^xn^  wan  accwrdingly  hehi  and  the  resolu- 
tion which  was  come  to  was  m  these  terms." 

Chairman, — "  Waa  any  oAer  notice  sent  to 
the  proprietora  than  tkat  advertkemeot  in  the 

Mr!  Tur^dmU.--''  N«,  that  it  the  only  notice 
which  is  usmd  under  the  ckarter*** 

Chaimsan.  —  "  How  many  proprietors  are 
there." 

Mr.  TmmhuU.^^  Betwton  TOO  and  800.  llie 
reaokHioii  ia,— ''That  il  is  eapedieot  that  to 
much  of  the  capital  stock  and  aaaets  of  the 
South  Sea  Company  as  shall  not  be  l^  the  s«^ 
company  dwided,  tnnsfierred,  and  pud  oter  to 
the  respective  holdera  of  audi  capital  stock  as 
may,  under  the  ftttnrs  arrangements  of  the 


cheater,  and  out  of  some  100,000  you  might  1  company,  deaba  to  receive  their  praportions  of 


find  QUA  man  who  had  four  acres  of  land  ou 
the  railway.  That  would  not  give  a  locus 
fian^  to  the  petitioners." 

OMmum. — "  Not  to  the  whole,  bnt  he  could 
•  maar  in  kts  imfividoid  eaparity." 

[The  parties  were  direeted  to  withdram.  After 
^  time  they  toere  again  called  ta.] 


the  same,  or  any  part  tfaersof,  for  their  own 
use  in  fiill  fMtT^t*^*^^  of  their  respective  shares 
and  intereata  io  the  said  capital,  or  aonMich  as 
may  be  withdoawn  by  tiiem  resfpectavdy,  should 
be  retained  tmA  employed  by  the  proprietors 
thereof  as  the  capital  stock  of  the  said  com- 
pany for  the  pnrpoaes  of  ^idr  charters^  mt  amr 


Chairman. — ^  The  Committee  are  of  opinion  extension  of  the  ^vifagev  thereby  gcniea, 

it  persons  ^  largely  interested  in  the  manage-  |  whieh  may  bn  uhiained  nnder  ibu  Mlharity  of 

It  of  traat  property,'  in  a  certnn  manner,  I  Parlieweal,  nd  thai  acorpocale  body  for  the 


be  entitled  to  be  heani ; 
i  ni  thc'pefifiwrn'atiilethitthayain^huyiy 
Ikathi  insaijifiiniogtwtpflyertv,' 
we  require  them  to  show  that  they  are  mterested 


of  trwteia  sheaisaUe. 
ther  resolved,  that  tiwaplharity  of 

or  such  of  the  proprietors  of  the 


It  is  fmr- 

Pnrli 


as  shall 
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be  willing  to  appropriate  or  employ  their  re- 
flective shares  of  the  said  capital^  or  any  part 
Cnereof,  for  that  purpose,  to  accept  and  under- 
take the  performance  of  tmsts ;  and  that  the 
holders  of  the  reduced  capital  should  be  thence- 
forth the  members  of  the  said  company.  And 
further^  that  the  directors  be  authorised  to  take 
the  requisite  steps  for  obtainmg  an  Act  of  Par. 
liament  to  extend  the  powers  of  the  charter  of 
the  said  company  in  order  to  effect  the  object 
of  this  resolution  with  such  powers  and  pro- 
visions as  to  the  ssdd  directors  shall  seem  ex- 
pedient, proper^  or  usefoL'  That  resolution 
was  carried  after  a  debate. 

Chairman,  —  "How  many  attended  the 
meeting," 

Mr.  T\imbull. — '*  There  were  about  60  pro- 
prietors present,  representing  about  340^000/. 
worth  of  stock." 

Chairman,  —  "  How  many  held  tip  their 
hands  against  the  resolution. 

Mr.  TumhulL  —  "  I  understand  very  few 
against  the  resolution  for  forming  a  trust  com- 
pany." 

Chairman, — "  Has  there  been  no  meeting 
<:alled  of  the  Company  since  the  BUI  was  in- 
troduced ?" 

Mr.  7Wii*»/i.— *'No;  the  Directors  consi- 
dered that  the  terms  of  the  resolution  were 
sufficient  to  authorize  them  to  go  on.  Your 
Lordship  is  aware  that  it  was  imposaible  to  com* 
ply  with  the  Standing  Orders,  in  consequrace 
of  the  course  taken  by  the  Government." 

CAairmon.— "No  aoubt  I  can  understand 
that  this  Bill  is  forced  upon  the  Company  by  the 
public  legislation  which  has  tsdcen  place  in  the 
course  of  the  present  Session,  over  which  no 
individuals,  of  eourse,  could  exercise  any  con* 
trol.  To  that  extent  you  are  entitled  to  indid- 
gence,  as  regards  the  Standing  Orders,  but 
that  will  be  for  the  ConuDtitee  to  detenMoe.** 

Mr.  Gregory. — "  There  is  one  part  of  their 
Bill  to  which  there  can  be  no  objection^  namely, 
that  which  is  forced  upon  them  by  public  ne- 
cessity. That  is  an  arrangement  among  them- 
sdves  with  regard  to  the  capital  stock  of  the 
Company.  If  they  leave  out  the  part  of  the 
Bill,  for  which  tfaere  reidly  is  no  necessity 
forced  upon  them,  which  relates  to  the  manage- 
ment of  trusts,  then  there  will  be  an  end  to  all 
objection." 

Mr.  TaniM/.— "  In  that  case  we  should  be 
left  in  the  dilemma,  that  the  Company  would 
have  the  capital  upon  its  hands,  witn  no  power 
of  distribntiiig  it  to  the  shareholders.*' 

Mr,  O«yofy.— «•  It  would  leave  you  aU  those 
powers.  You  would  have  all  the  powers  that 
werenecessary  for  your  internal  anrangements." 

Chairman. — "  Why  did  not  you  summon  a 
meeting  of  your  proprietors  upon  the  Bill  ?" 

Mr.  TurnbuU,  —  "In  consequence  of  the 
terms  of  the  resolution  the  Court  of  Directors 
considered  it  was  unnecessary." 

Choirmm,-^*'  Do  you  mean  that  any  Com- 
pany is  justified  in  considering  they  have  a 
flttfficient  general  assent,  when  FailiaiaeRt  re- 
quires a  particular  asaent  to  the  Bfll?  They 
came  to  a  resolution  to  bring  in  a  BUI.    It  was 


their  duty  to  inquire  what  course  they  ought  to 
pursue  when  they  did  bring  in  the  Bill." 

Mr.  TVmW/.— "Your  Lordships  will  ob- 
serve what  a  very  little  time  we  had  to  caU  & 
meeting  of  the  proprietors  in  this  case." 

Chairman,-—'*  From  the  27th  of  May  to  tk 
4th  of  August  there  must  have  been  plenty  of 
time.  The  notice,  in  fact,  is  on  the  5th  of  May. 
The  Bill  must  have  been  in  contemplatioD 
then." 

Mr.  Tumbull. — "There  is  one  thing  I  may 
state^  that  the  subject  is  not  new  to  this  Com- 
pany.*' 

Chairman,^'*  That  is  another  question.  We 
are  here  upon  a  question  of  Standing  Orders, 
and  the  excuse  you  have,  as  a  Company,  for 
not  radeavouring  to  comply  with  them.  The 
delay  may  be  sufficiently  accounted  for,  bat 
there  has  been  no  attempt  to  submit  the  Bill  to 
the  proprietors^  nor  any  attempt  to  call  a  meet> 
ing  to  which  every  individual  propriettv  was 
summoned.  Those  are  two  points  as  to  whid 
the  orders  of  this  House  are  very  strict." 

Mr.  Ortfjrory.—^  The  excuse  for  delay  does 
not  apply  to  the  part  of  the  Bill  relating  to 
trusts.  That  they  might  have  given  notice  of 
last  Session.  That  has  nothing  to  do  with  any 
financial  arrangement  during  this  Session." 

Chairman, — "  This  was  a  Bill  which,  whether 
there  was  any  proposition  for  converting  voor 
stock  or  not  might  have  been  introducea  by 
the  company  at  any  time  they  pleased.  Yoa 
say  that  that  proposition  has  been  before  dis- 
cussed by  the  company." 

Mr.  TamAiiii.'— "Yes,  in  1846  or  1847  that 
was  the  oase^  Since  tinub  it  has  hssn  in  abey- 
ance. It  is  in  consequence  of  the^efenuBent 
Act  of  May  last  that  the  scheme  has  been  re- 
vived. 

Mr.  Or^^ory.— "The  first  part  of  the  Bill  has 
nothing  to  do  with  the  Chancellor  of  the  Ex- 
chequer's resolutions.'* 

{The  partiee  were  dirteted  to  withdrew,  em^ 
after  some  time  were  ayein  called  ta.] 

Chairman.—^'  The  Committee  are  of  opinion 
that  the  Standing  Orders  have  not  been  com* 
plied  with,  but  the  Committee  recommead  that 
the  Bill  should  be  allowed  to  proceed,  on  strik- 
ing out  so  much  of  the  Bill  as  relates  to  the 
company  being  empowered  to  accept,  manage, 
and  execute  trusts.'* 


NOTICES  OF  NEW  BOOKS. 

Queetions  for  Law  Students  on  the  Third 
Edition  of  Mr,  Serjeant  Stephen*' t  Nat 
Commentaries  on  the  Laws  (f  EngU^* 
By  James  Stefhjbn,  Barrister-at^I*^' 
London :  Butterworths.    Pp.  292. 
Since  the  last  edition  of  these  Questions 
for  Law  Students,  published  in  the  T^ 
1848,  a  new  edition  of  Mr.  Seijeant  Ste- 
phen's Commentaries  has  appeared,  «»<*.^ 
son  has  consequently  revised  his  original 
work,  and  included  aU  the  necessary  ^^^' 
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tions  and  additions  consequent  upon  the 
changes  in  the  Law  and  rnuitice.  The 
present  edition,  therefore,  comprises  seve- 
ral new  questions,  corresponding  with  the 
third  edition  of  the  Commentaries  of  the 
learned  Serjeant.  The  questions  in  the 
former  edition  have  also  heen  revised  in 
their  form,  and  hetter  adapted  for  the  use 
of  the  stadent. 

Considering  the  continued  movement 
daring  the  last  few  years  in  regard  to  the 
education  of  hoth  hranches  of  the  Profes- 
aon,  Mr.  Stephen's  Question  Book  makes 
its  appearance  at  an  appropriate  season. 
Many  of  the  auestioas  at  the  examinations 
win  be  fomia  in  substance  or  effect  in 
this  ooUection ;  and  it  will  be  a  eood  exer- 
dse  of  the  student,  after  reading  each 
^lapter  in  the  Commentaries,  if  he  close 
the  volume  and  proceed  to  answer  the  ques- 
tions applicable  thereto  to  the  best  of  his 
ability,  and  then  compare  his  answers  with 
the  work  itself. 

It  mast,  however,  be  expected  that  many 
of  the  qnestiona  in  this  collection  will  not 
be  pat  at  all,  and  others  will  be  differently 
framed,  and  especially  the  examination 
wlucb  is  conducted  at  the  Hall  of  the  In- 
corporated Law  Society  will  in  man;jr  r&* 
spects  vary  from  this  oollection  of  questions ; 
yet  eveiy  well-read  lawyer  in  both  brandies 
of  the  Profession  should  make  himself 
master  of  Blaekstone's  Commentaries,  as 
edited  by  Mr.  Serjeant  Stephen,  Mr. 
Stewart,  or  some  other  learned  editor. 
Hie  Examiners  at  the  Law  Society  are 
cdkd  apon  so  to  conduct  the  examination 
of  candidates  for  the  Boll  of  Attorneys  as 
to  enable  them  (in  the  terms  of  theur  certi- 
ficate) to  ''testify  that  the  applicant  is  fit 
and  capable  to  act  as  an  attorney  [or  solici- 
tor3  of  the  Court,  and  in  the  usual  business 
transacted  by  attorneys."  The  questions, 
therefore,  are  arranged  under  the  five  prin- 
cipal departments  of  Common  Law  and 
Practice  of  the  Courts ;  Equity  and  Prac- 
tice of  the  Courts ;  Conveyancing ;  Bank- 
mptcy  and  Practice  of  the  Courts ;  Crimi- 
nal Law  and  Proceedings  before  Justices  of 
the  Peace.  The  questions  at  the  past  exa- 
minations, extendmg  over  a  period  of  17 
years,  form  a  good  guide  to  the  stadent, 
and  show  the  nature  and  scope  of  the  exa- 


'  A  new  edition  of  the  Digest  of  the  Bxawd" 
motion  Questions,  by  the  Secretary  of  the  £x* 
aminers,  has  just  been  publi9hed. 
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NEW  STATUTES  EFFECTING  ALTE- 
RATIONS IN  THE  LAW. 

succession  duty, 
16  &  17  Vict.  c.  51. 

Interpretation  of  certain  terms  in 
this  Act;   s.  1. 

What  dispositions  and  devolutions  of 
property  shall  confer  successions.  Defini- 
tion of  the  terms  "  Successor,"  "  Prede- 
cessor ;"   s.  2. 

Joint  tenants  taking  hy  survivorship  to 
he  deemed  successors ;    s.  3. 

General  powers  of  appointment  to  confer 
successions ;  s.  4. 

Extinction  of  determinahle  charges  to 
confer  succession ;  s.  5. 

Persons  now  beneficially  entitled  to  real 
property  subject  to  leases  for  life^  not  liable 
to  auty ;  s.  6 

Dispositions  accompanied  by  the  reserva- 
tion of  a  benefit  to  the  grantor,  &c.,  to  con- 
fer successions ;  s.  7. 

Dispositions  to  take  effect  at  periods  de- 
pending on  death,  or  made  for  evading  duty>. 
to  confer  successions ;  s.  8. 

Duties  to  be  under  the  care  and  manage- 
ment of  the  Commissioners  of  Inland  Re- 
venue; s.  9* 

Duties  on  successions ;  s.  10. 

Provision  as  to  married  persons  charge* 
able  with  succession  or  Legacy  Duties ;  s. 
11. 

What  duties  payable  when  the  successor 
is  also  the  predecessor ;  s.  12. 

Provision  as  to  joint  predecessors ;  s.  13. 

Duty  on  transmitted  successions ;  s,  14* 

Duties  payable  in  respect  of  transferred 
interests;  s.  15. 

Succession  subject  to  trusts  for  chari- 
table or  public  purposes  chaigeable  with 
dofy ;  s.  16. 

Provision  for  life  policies  and  certain 
post  obit  bonds ;  s.  17. 

Exemptions;   s,  18. 

Leasehold  estates  not  to  be  charged  with: 
Duty  as  personal  estate ;  s.  19. 
uties  to  be  paid  on  the  successor  be* 
comine  entitled  in  possession,  but  in  the 
case  or  outstanding  mterests,  on  the  deter- 
mination thereof;   s.  20. 

The  interest  of  a  successor  in  real  pro- 
perty to  be  considered  as  an  annuity ;  s.  21. 
Rules  for  valuing  lands,   houses,  &c.; 
S.22. 
Bide  as  to  timber ;  s.  2S, 
Rule  as  to  adrowsons ;   s.  24. 
Rule  as  to  property  subject  to  beneficial 
leases ;  s.  25, 
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Rule  as  to  manors,  mines,  &c.  ;  s.  2G. 
"  Duty  payable  by  corporations,  &c.,  tak- 
ing real  Estates  ;  s.  27. 

Allowance  for  fines,  &c.,  paid  by  suc- 
cessor ;  s.  28. 

Ileal  property  directed  to  be  sold  to  be 
charged  as  personalty  ;  s.  29. 

Personal  property  to  be  iavested  in  real 
property  how  to  be  charged  ;  s.  4J(X 

Annoittes  under  this  Act  and  the  Legacy  i 
Duty  Acts  to  be  valued  aeeordKng  to  tbe 
tables  annexed  to  this  Act ;  s.  3T. 

Provisions  as  to  the  assesement  of  per- 
sonalty ;  s.  32. 

Allowance  to  donee  of  general  power  of 
appointment ;  s.  33. 

What  allowance  to  be  made  for  ineitni- 
brances ;  s.  34. 

No  allowance  to  be  tnade  in  respect  of 
<x>ntiugent  incumbrances,  nnless  they  take 

clKCb  \   S.  «)d* 

The  duty  on  successions  to  be  calculated 
without  regard  to  eontiogencies ;  s.  36. 

Provision  fer  alkMfanee  ar  return  of  duty ; 
s.  37. 

AHownnce  to  be  rna^e  to  soeeessnr  in  re- 
spect of  relinqmshed  property ;  s.  SS. 

Power  for  Commissioners  to  compoand 
duties ;  s.  39 

•  Power  of  Cemmissioners  to  receive  duty 
in  advance  ;  s.  40. 

Power  for  Comtniaakwawi  to  ooanmnte 
foturedirties;  s.  41.         ' 

Duty  to  be  ft  fint  charged'  on  pttyperty ; 
s.  42. 

Provisron  for  the  separate  assessmerrts  of 
properties ;  s.  43. 

-  What  petaoRS  accountable  for  duty;  s. 
44.    • 

Notice  of  sooeeinon  to  be  given  to  tlie 
Commissioners,  and  a  return  of  the  pro- 
perty ma^ ;  s.  45. 

•  Ptnalty  on  not  giving  notices  of  dudce«- 
sion  ;  s.  46. 

-  Proceeding  if  return  not  made ;  s.  47* 
Power  to  enforce  returns  from  executors 

and  administrators  ;  s.  48; 

Accounting  party  to  verify  his  account 
by  prodtictioB  ^  books  and  doomnents,  and 
Commissioncfs  may,  without  fte,  inspect 
and  take  copies  of  public  books ;  s.  4^. 

Power  for  accountable  party  to  appeal ; 
s.  50.  ; 

-  Duty  to  he  entered  by  the  Comnnssioners 
in  a  book,  and  a  stamped  Tcceipt  to  be 
giten;  S.  51.  .  . 

Protection  to  bond  fide  purchasers;  s.  52. 

Court  in  suits  for  the  adminiathitiott  of 
property  to  provide  far  payment  of  duty  j 
s.  53.  /  ; 


Commencement  of  Act;  s.  54. 
Short  tide. 


The  following  are  the  Title  and  Seetioos 
of  the  Act:— 

An  Act  for  gniuting  to  her  Majesty  Duties  on 

Succession  to  Property,  and  for  aHerin^  cw- 

Uin  Provisions  of  the  Acts  charging  DoM 

on  Legacies  and  Shares  of  Personal  Estates. 

[Atk  Alight,  ISM.] 

Most  Gracious  Sovereign, 

We  your  Majesty's  most  dutiful  and  loyd 

Bubiects,  the  Commons  of  the  United  Kngdom 

of  Great  Britain  and  Ireland  in  Parlianient  tt- 

semblfed,  towards  raising  the  necessary  «up- 

plies  for  dcfra^ntig  your  Majesty's  paWic  Bf- 

jjenses,  and  making  a  permanent  addition  » 

the  nuWic  reTenoe,  baire  freely  and  '^^"["fT 

resolved  to  grant  unto  your  Majesty  thedauei 

hereinafter  mentioned ;  and  do  most  hamhlj 

beseech  your  Msnesty  that  it  may  be  enacted; 

and  be  it  enacted,  as  follows : — 

1.  In  the  construction  and  for  the  porpoaei 
of  this  Act,  „  ,   «.  .»_j  J 

The  term  "  Real  Property  "  shaB »»«»«« 
freehold,  copybold,  cnstmnary,  1«w«J«» 
and  other  hereditaments,  and  henlaUe 
property,  whether  corporeal  or  woorporeal, 
in  Great  Britain  and  Ireland  except  mo- 
ney secured  on  heritable  property  in  SmJ- 
land,  and  all  estates  in  any  such  herediti- 
ments  :  .  «  _^  • 

The  term  "Personal  Property"  shtOnetn" 
chide  leaseholds,  but  sWl  iochide  awnqr 


aecufed  on  heritahte  pvoperty  i°  ^  .    ,  . 

and  all  other  ptoperty  not  coiftpnwi  m 

the  preceding  definition  of  leal  P'op^* 

ITie  term  "Property"  alone  shall  iBcta* 

real  property  and  personal  property: 
The  term  "  Succession  *»  shall  «5^»2*?7 
property  chargeable  witti  duty  UBderfta 
Act: 
The  term  ••Trtistee**  rfiaB  indadcaae^- 
cutor  and  admimstrator,  and  saypwf 
having  or  taking  on  himself  ths  **»»*• 
stration  of  property  affected  by  any  ex- 
press or  implied  trust ;  ^, 
The  term  '*  Person  **  shall  include  a  DW^ 
corporate,  company,  and  societv:    ^   _^_ 
The  term  «  Legacy  Duty  Acts'*  sM  ^^ 
the  Acts  now  in  force  for  ehargiag  mm 
on  legacies  and  shaares  of  tha  p«««" 
estates  of  deceased  peraans.     , 
9.  Every  past  or  fntore  disposition  of  pi^ 
perty,  by  reason  whereof  any  porsoa  msw 
shaU  become  beaeficially  entitled  to  aofP^ 
perty  or  the  income  thereof  upon  ***®."*iV- 
any  person  dying  after  the  time  appoiflte»y 
the  commencement  of  this  Act,  either  '"^^' 
ately  or  after  any  interval,  either  ^crtOTifor 
contingentlv,  and  either  originally  f^^^ 
of  flubstituljve  limitation,  and  ^veiy  *^^||Jr 
by  law  of  any  beneficial  interest  m  P«^' 
or  the  income  thereof,  upon  the  death  ot  a  j 
person  dying  after  the  time  appointed  lorw 
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commencement  of  this  Act,  to  any  other  per-  time  appointed  for  the  commencement  of  this 


son,  in  possession  or  expectancy,  shall  be 
deemed  to  have  conferred  or  to  confer  on  the 
person  entitled  by  reason  of  any  such  diepo- 
sitioa  or  devolution  a  "  Succession ;"  and  the 
term  *'  Successor  "  shall  denote  the  person  so 
entitled;  and  the  term  ''Predecessor''  shall 
deiusU  the  settlor,  disponer,  testator,  obligor, 
aiMrestor,  or  other  person  from  whom  the  in- 
teresi  of  the  succassor  is  or  shall  be  delved. 

3.  Where  any  persons  ahall^  at  or  after  the 
time  appointed  for  the  commencement  of  this 
Act,  liave  any  property  vested  in  them  jointly, 
hf  any  title  boC  conferring  on  them  a  sacces- 
noa»  any  beneficial  interest  in  such  property 
aocminx  to  any  of  them  by  survivorship  shaU 
be  deemed  to  be  a  sncceasion ;  and  every  per- 
8oa  to  whom  aof  such  interest  shall  accrue 
skali  be  deemed  to  be  the  saccessor;  and  the 
peieoaapoa  whoee  death  such  accruer  shall 
be  deemed  to  be  the  predecessor;  and  where 
Btkf  persmis  after  the  time  appointed  for  the 
commencement  of  this  Act  aheU  take  any  suc- 
ceeaion  joiat]y,.lhey  shell  pay  the  duty,  if  any, 
cbaggewe  thcneon  by  this  Act  in  proportion 
to  their  respeetire  interests  in  the  succession ; 
and  any  beneicial  inlereet  in  ench  succession, 
aceroinc  to  any  of  them  by  sunriyorship,  shall 
be  deemed  to  be  a  new  succeasion,  derived 
fvooi  the  yredaeeaeor  from  whom  the  joint  title 
eball  have  been  decived* 

4.  Where  any  person  shatt  ha:ve  a  general 
power  e£  appoiatmeBt^  under  any  dieposition 
of  propertjf  taking  eiect  upon  the  death  of  any 
p^MB  dying  alter  the  time  affiointed  for  the 
comtneTement  of  thie  Act,'  oveir  property,  he 
eball,  in  tiie  event  of  his  mokinff  any  appoint- 
meat  theiennder,  be  deemed  to  be  entitled,  at 
tbe  line  of  hie  exercising  suck  power,  to  the 
^KOptgiy  or  intereat  thmbv  appointed  aa  a 
Boeeeeeian  derived  from  the  donor  of  the 
power}  9md  wjbere  nny  person  shall  have  a 
iMBttled  power  of  sppeintment,  under  a  diepo- 
flitiiMa  taking  eftct,  npon  any  such  death,  over 
property,  any  person  taking  any  property  by 
the  enerciee  of  snek  power  shall  be  deemctfl  to 
take  the  lame  ae  nanoceaeion derived  from  ike 
penon  creating  the  power  ae  pnedeceseor* 

5.  Where  any  praperty  ahall  at  or  after  the 
tsae  appointed  for  the  commencement  of  this 
Act  ke  enbjeet  to  any  charge,  estate,  or  interest, 
detensinaUe  by  the  death  of  any  person,  or  at 
any  period  aeeertainahle  only  by  reference  to 
deatn,  the  increase  of  benefit  accruing  to  any 
pereoa  or  persona  upon  the  extinction  or  de- 
teroaination  of  such  eharge«  estate,  or  interest 
flkakl  be  deeaaed  to  be  a  auceeesion  accruing  to 
the  person,  or  the  persons,  if  more  than  one, 
ibe»  entitled  beneficii^y  to  the  property  or  the 
inoonae  thereof^  aocorotng  to  his  or  their  re- 
re  eetales  or  intereata  theran,  or  bene* 
ei^eyasent  thereof;  and  the  person  or 
penona  from  wkom  each  anccessor  or  anoeee- 
«n  wpecltfidy  shall  have  derived  title  to  the 
propnrty  ao  cfanged  ahafi  be  deemed  to  be  the 
predeeesaera,  aa  the  ease  may 


6^  JPronded  thai  an  peoMo  antitledp  wt  Oh 


Act,  to'  the  immediate  reversion  in  any  real 
property  expectant  upon  the  determination  of 
any  lease  for  life  or  for  years  determinable  on 
life,  shall  be  chargeable  with  duty  in  respect  of 
such  determination,  in  the  event  of  the  same 
occurring  in  hie  lifetime. 

7.  Where  any  disjjosition  of  property,  npt 
being  a  bond  fide  sale,  and  not  conferring  an 
interest  expectant  on  death  on  the  person  in 
whose  favour  the  same  shall  be  made,  shall  be 
accompanied  by  the  reservation  or  aaanranceof 
or  contract  for  any  benefit  to  the  grantor,  or 
any  other  person,  for  any  term  of  life  or  for 
any  period  ascertainable  only  by  reference  to 
death,  such  disposition  shaU  be  deemed  to 
confer  at  the  time  appointed  for  the  detemuna- 
tion  of  such  benefit  an  increase  of  beneficial 
interest  in  such  property,  aa  a  succeeaion  equal 
in  annual  value  to  the  yearly  amount  or  yearly 
value  of  the  benefit  ao  reserved,  aeeured,  or 
contracted  for,  on  the  person  in  whose  favour 
such  disposition  ahall  l>e  made. 

8.  Where  any  diaposltion  of  poperty  shall 
be  made  to  take  effect  at  a  period  ascertainable 
only  by  reference  to  the  date  of  the  doa^  of 
any  person  dying  after  the  tinae  appointed  for 
the  commencement  of  tkia  A£t,  such  diepoeition 
shall  be  deemed  to  confer  a  sncceeeion  on  the 
person  in  whose  favour  the  same  shall  be  made ; 
and  where  any  disposition  of  property  shall 
purport  to  take  effect  presently,  or  under  such 
circumstances  aa  not  to  confer  a  euceessnon, 
but  by  the  effect  or  in  fonie<|uence  of  my  en- 
gagement, secret  truat,  or  errtngement  eapabk 
of  being  enforeed  in  a  Court  of  Law  or  Equity* 
the  beneficiM  ownership  of  such  property  shatt 
not  bond  fide  pass  according  to  such  dispoaitkni. 
bai  ehaU  in  faa  dewWe  to  any  person  on 
death,  or  at  some  period  ascertainable  only  by 
refeieoce  to  deaths  then  such  last'4neBtion«l 
person  shall  be.deemed  to  acquire  the  property 
so  passing  ae  a  anecession  derived  from  Ikn 
person  making  the  disposition  aa  the  predecea* 
sor;  and  where  any  Court  of  competent  >u»- 
diction  ahall  deelare  any  diapoaiion  tohnra 
been  fnudnlnnt  and  made  for  ihe  purpose  of 
evading  the  duty  impoeed  by  this  Act.  it  shall 
be  lavinl  for  anck  Court  to  declare  a  succession 
to  have  been  conferred  on  such  person  at  eudi 
time  and  toanch  an  extent  aa  such  Court  akell 
think  jaat;  and  auch  last-mentioned  penoa 
shall  be  deemed  to  bave  taken  a  succession  ae* 
cordiogly  derived  from  the  person  making  tmk 
dispoeition  aa  predeoeasor.  ,^  „  , 

9.  The  duties  hereinafter  iosoosed  ahall  an 
ooneiderad  as  Stamp  Duties,  and  shaU  be  under 
the  care  and  maaagement  of  the  Commiattd*- 
en  of  Inland  Revenue,  hereinafter  called  *  The 
Commiasioners/'  who,  by  themsdvee  and 
thek  ofikera,  ah^  have  the  same  power*  aad 
attthoritiee  for  the  coUectian,  recovery,  and 
manageafnt  ther«of»  aa  are  by  aa  Act  MMed 
in  the  Seaaion  holden  in  the  12  4c  13  Viewer 
l«  or  by  a«f  ollMr  Aist  or  AeU,  veaCad  in  than 
for  the  coUectioo,  lacoiwry,  and  maaagwam^ 
of  nay  temp  Duties}  aad  ^lall  provide  prey 
lerdenaliag  the  rata  per  eoiMi^fiM 
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duties  payable  under  this  Act;  and  shall  have 
all  other  powers  and  authorities  requisite  for 
€arryin(7  this  Act  into  execution. 

10.  There  shall  be  levied  and  paid  to  her 
Majesty  in  respect  to  every  such  succession  as 
aforesaid^  according  to  the  value  thereof,  the 
following  duties ;  (that  is  to  say,) 

Where  the  successor  shall  be  the  lineal  issue 
or  lineal  ancestor  of  the  predecessor,  a 
dutv  at  the  rate  of  1/.  per  centom  upon 
such  value : 

Where  the  successor  shgll  be  a  brother  or 
sister,  or  a  descendant  of  a  brother  or 
sister  of  the  predecessor,  a  duty  at  the 
rate  of  3/.  per  centum  upon  such  value : 

Where  the  successor  shall  be  a  brother  or 
sister  of  the  father  or  mother,  or  a  descend- 
ant of  a  brother  or  sister  of  the  father  or 
mother  of  the  predecessor^  a  duty  at  the 
rate  of  5/.  per  centum  upon  such  value : 

Where  the  successor  shall  be  a  brother  or 
sister  of  the  grandfather  or  grandmother, 
or  a  descendant  of  the  brother  or  sister  of 
the  grandfather  or  grandmother  of  the 
predecessor,  a  duty  at  the  rate  of  62.  per 
centum  upon  such  value : 

Where  the  successor  shall  be  in  any  other 
degree  of  collateral  consaQguinity  to  the 
predecessor  than  is  hereinbefore  described, 
or  shall  be  a  stranger  in  blood  to  him,  a 
dutv  at  the  rate  of  10/.  per  centum  upon 
sucn  value. 

11.  Where  any  person  chargeable  with  duty 
under  this  Act  in  respect  of  any  succession,  or 
chargeable  with  duty  under  the  Legacy  Duty 
Acts  in  respect  of  any  legacy '1)equeathed  to 
him  or  her  by  a  testator  dying  after  the  time 
ap])ointed  for  the  commencement  of  this  Act> 
or  in  respect  of  the  personal  estate  of  any  per« 
son  dying  after  the  same  period,  ahall  have 
been  married  to  any  wife  or  nuaband  of  neai^r 
consanguinity  than  himself  or  heraelf  to  the 
predecessor,  testator,  or  deceased  person^  then 
the  person  taking  such  succession,  legacy,  or 
personal  estate  shall  pay  in  respect  thereof  the 
same  rate  of  duty  only  as  such  his  or  her  wife 
or  husband  would  have  been  chargeable  with 
if  she  or  he  had  taken  the  same. 

12.  Where  any  fjerson  shall  take  a  sneces* 
mon  under  a  disposition  made  by  himself,  then, 
if  at  the  date  of  such  disposition  he  shdl  have 
been  entitled  to  the  property  comprised  in  the 
succession  expectantly  on  the  death  of  any 
person  dying  after  the  time  appointed  for  the 
commencement  of  this  Act,  and  such  person 
shall  have  died  during  the  continuance  of  such 
disposition,  he  shall  l)e  chargeable  with  duty 
on  his  succession,  at  the  same  rate  as  he  would 
have  been  chaigeable  with  if  no  such  disposi- 
tion had  been  made;  but  a  successor  shall  not 
in  any  other  case  be  chargeable  with  duty  upon 
a  succession  taken  under  a  disposition  made 
by  himself,  and  no  person  shall  be  chargeable 
with  duty  upon  the  extinction  or  determination 
of  any  charge,  estate  or  interest  created  by 
lumselt  unless  at  the  date  of  the  citation 
thereof  he  shall  have  been  entitled  to  the  pro- 
perty subjected  thereto  eBpectanUy  on  the  death 


of  some  person  dying  after  the  time  appointed 
for  the  commencement  of  this  Act. 

13.  Where  the  successor  shall  derive  bis 
succession  from  more  predecessors  than  ooe, 
and  the  proportional  interest  derived  from  each 
of  them  shall  not  be  distinguishable,  it  shall 
be  lawful  for  the  Commissioners  to  agree  with 
the  successor  as  to  the  duty  payable ;  but  if  do 
such  agreement  shall  be  made,  the  succesMr 
shall  be  deemed  to  have  derived  his  saecessioD 
in  equal  proportions  from  each  predeceseor, 
and  shall  oe  chargeable  with  duty  accordiaxij. 

14.  Where  the  interest  of  any  successor  ia 
any  personal  property  shall,  before  he  shaD 
have  become  entitled  thereto  in  potBesuon, 
have  passed  by  reason  of  death  to  any  other 
successor  or  successors,  then  oae  duty  only 
shall  be  paid  in  respect  of  such  interest,  and 
tihall  be  aue  from  the  successor  who  shall  first 
become  entitled  thereto  in  poeeaasioni  biitBach 
dutv  shall  be  at  the  highest  rate  which,  if  eveir 
sucn  successor  had  been  subject  teduty*  would 
have  been  payable  by  anyone  of  them. 

15.  Where,  at  the  time  appointed  for  the 
commencement  of  this  Act,  any  revereionaiy 
property  expectant  on  death  shall  be  vested, 
oy  alienation  or  other  derivative  title* in  any  per* 
son  other  than  the  person  who  shall  have  been 
originally  entitled  thereto  under  any  such  dis- 
position or  devolution  as  is  mentioned  in  the 
second  section  of  this  Act,  then  the  person  in 
whom  such  property  shall  be  so  vested  shall  be 
chargeable  with  duty  in  respect  thereef  as  t 
succession  at  the  same  timo  and  at  the  same 
rate  as  the  person  so  originally  entitlsd  weold 
have  been  chargeable  with  if  no  soebaliMatioB 
had  been  made  or  derivative  title  created;  and 
where,  after  the  time  appointed  for  the  com- 
mencement of  this  Act,  any  •nccessiop  ihaU, 
before  the  successor  shaU  have  become  eatitled 
thereto  or  to  the  income  theesof  in  possesm, 
have  become  vested  by  alienaiUen  or  by  any 
title  not  conferring  a  new  aucceseion  in  say 
other  person,  then  the  duty  payable  in  respect 
thereol  shall  be  paid  at  the  same  rate  sad  tiow 
as  the  same  would  have  been  payable  if  oo 
such  alienation  had  been. made  or  derivatiTe 
title  created ;  and  where  the  title  to  say  sac- 
cession  shall  be  accdieratod  by  the  surrender 
or  extinction  of  any  prior  interests,  then  the 
duty  thereon  shall  be  payable  at  the  same  tine 
and  in  the  same  manner  as  such  duty  would 
have  been  payable  if  no  such  acceleratioa  had 
taken  place. 

16.  Where  property  shall  become  subject  to 
a  trust  for  any  cnaritable  or  public  purposely 
under  any  past  or  future  disposition,  whichi  if 
made  in  favour  of  an  indiviaual,  would  confer 
on  him  a  succession,  there  shall  be  payable  ta 
respect  of  such  property,  upon  ite  becooung 
subject  to  such  truste,  a  duty  at  the  rate  oflOk 
per  centum  upon  the  amount  or  principal  vsloe 
of  such  property  ;  and  it  shell  be  lawful  for  the 
trustee  of  any  sudi  property  to  raise  thesmooat 
of  any  duty  due  in  respect  thereof,  wi^  ^ 
reasonable  expenseSj  upon  the  security  ol  u» 
charity  property,  at  interest  with  powe^  »^ 
him  tomvesffsotaal4ischsi8esfoibeiiiOD«y 
so  raised. 
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17.  No  policy  of  insurance  on  the  life  of 
any  person  shall  create  the  relation  of  pre- 
decessor and  successor  between  the  insurers 
and  the  assured,  or  betiveen  the  insurers 
and  any  assignee  of  the  assured,  and  no 
bond  or  contract  made  by  any  person  bond  fide 
tor  valuable  consideration  in  money  or  money's 
worth,  for  the  payment  of  money  or  money's 
worth  after  the  death  of  any  other  person,  shall 
create  the  relation  of  predecessor  and  succes- 
«or  between  the  person  makinf^  such  bond  or 
contract  and  the  pereon  to  or  with  whom  the 
aaoQe  shall  be  made;  but  any  disposition  or 
devolution  of  the  moneys  payable  under  such 
policy,  bond,  or  contract,  if  otherwise  such  as 
in  Itself  to  create  a  succession  within  the  pro- 
visions of  this  Act,  shall  be  deemed  to  confer 
a  succession. 

18.  Where  the  whole  succession  or  succes- 
sions derived  from  the  same  predecessor  and 
passing  apon  any  death  to  any  person  or  per- 
sons shall  not  amotmt  in  money  or  principal 
value  to  Ihe  sum  of  lOOf.,  no  doty  shall  be 
payable  tinder  this  Act  in  respect  thereof  or  of 
any  portion  thereof;  and  no  duty  shall  be  pay- 
a1^  tmder  this  Act  npon  an v  succession,  whicn, 
as  estimated  according  to  the  provisions  of  this 
Act,  shall  be  of  less  value  than  20f.  in  the 
whole,  or  upon  any  moneys  applied  to  the 

Cyment  of  the  duty  on  any  succession  accord- 
B^  to  any  trust  for  that  purpose,  or  by  any 
person  in  respect  of  a  succession,  who,  if  the 
aame  were  a  legacy  bequeathed  to  him  by  the 
predecessor,  would  be  exempted  from  the  pay- 
maot  of  doty  in  respect  thereof  under  the 
Legacy  ThtHf  h^iB ;  and  no  berson  shall  be 
charged  with  duty  under  this  Act  in  respect  of 
anjf  intereet  snnrendered  by  him  or  eztin- 
gukhed  before  the  time  appointed  for  the  com. 
BaenoemeBt  of  this  Act ;  and  no  person  charged 
with  the  duties  on  legacies  and  shares  of  per- 
sonal estate  under  the  Legacy  Dnty  Acts,  in 
respect  of  any  property  subject  to  such  duties, 
shall  be  charged  also  with  the  duty  granted  by 
tkis  Act  in  respect  of  the  same  acquisition  of 
die  aaine  property, 

19.  No  legatee  or  other  person  shall,  after 
tiia  time  appointed  for  the  commencement  of 
tills  Act,  be  chargeable  under  the  Legacy  Duty 
Acts  with  duty,  not  then  already  due,  in  re- 
spect of  ai^  leasehold  hereditaments  of  any 
testator  or  deceased  person,  as  belonging  to  the 
personal  estate  of  the  testator  or  deceased. 

20.  The  duty  imnosed  by.  this  Act  shall  be 
paid  at  the  time  when  the  successor,  or  any 
peraon  in  his  right  or  on  his  behalf,  shall  be- 
come entitled  in  possession  to  his  succession, 
or  to  the  receipt  of  the  income  and  profits 
thereof;  except  that  if  there  shall  be  any  prior 
charge,  estate,  or  interest,  not  created  by  the 
socceasor  himself,  upon  or  in  the  succession, 
by  reason  whereof  the  successor  shall  not  be 
pvasently  entitled  to  the  full  enjoyment  or 
value  thowf,  the  dnty  in  respect  of  the  in- 
oteaaed  value  accruing  upon  the  determination 
of  such  charge,  estate,  or  interest  shall,  if  not 
pfsvioualy  paid,  compounded  for,  or  com- 
imitodt  be  paid  at  the  tune  of  such  determina- 
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tion ;  and  except  that  in  case  of  an  annuity,  or 
property  hereby  made  chargeable  as  an  an- 
nuity, the  duties  shall  be  paid  by  such  instal- 
ments as  are  hereinafter  directed  or  referred 
to ;  provided  that  no  duty  shall  be  payable  upon 
the  determination  of  any  lease  purporting  at 
the  date  thereof  to  be  a  lease  at  rackrent,  in 
respect  of  the  increase  accruing  to  the  succes- 
sor upon  such  determination. 

21.  The  interest  of  every  successor,  except 
as  herein  provided,  in  real  property,  shall  be 
considered  to  be  of  the  value  of  an  annuity 
equal  to  the  annual  value  of  such  property, 
after  making  such  alloxvances  as  are  hereinafter 
directed,  and  payable  from  the  date  of  hia  be- 
coming entitled  thereto  in  possession,  or  to  the 
receipt  of  the  income  or  profits  thereof  during 
the  residue  of  his  life,  or  for  any  less  period 
during  which  he  shall  be  entitled  thereto ;  and 
every  such  annuity,  for  the  purposes  of  this 
Act,  sliall  be  valued  according  to  the  tables  in 
the  Schedule  annexed  to  this  Act;  and  the 
duty  chargeable  thereon  shall  be  paid  by  eight 
equal  half-yeariy  instalments,  the  first  of  such 
instalments  to  be  paid  at  the  expiration  of  12 
months  next  after  the  successor  shall  have  be- 
come entitled  to  the  beneficial  enjoyment  of 
the  real  property  in  respect  whereof  the  same 
shall  be  payable,  and  the  seven  following  in- 
stalments at  half-yearly  intervals  of  six  months 
each,  to  be  computed  from  the  day  on  which 
the  first  instalment  shall  have  become  due, 
provided  that  if  the  successor  shall  die  before 
all  such  instalments  shall  have  become  due, 
then  any  mstalments  not  due  at  his  decease 
shall  cease  to  be  payable,  except  in  the  case  of 
successor  who  shall  have  been  competent  to 
dispose  by  will  of  a  continuing  interest  in  such 
property,  in  which  case  the  instalments  unpaid 
at  his  death  shall  be  a  continuing  charge  on 
such  interest,  in  exoneration  of  his  other  pro- 
perty, and  shall  be  payable  by  the  owner  for 
the  time  being  of  such  interest. 

22.  In  estimating  the  annual  value  of  lands 
used  for  agricultural  purposes,  houses,  build- 
ings, tithes,  teinds,  rentcharges,  and  other 
property  yielding  or  capable  of  yielding  income 
not  of  a  fluctuating  cnaracter,  an  aUowance 
shall  be  made  of  all  necessary  outgoings. 

23.  Where  timber,  trees,  or  wood,  not  being 
coppice  or  underwood,  shall  be  comprised  in 
any  succession,  the  successor  shall  be  charge- 
able With  dutv  upon  his  interest  in  the  net 
moneys,  after  cbeducting  all  necessary  outgouigs 
for  the  year,  which  sh^  from  time  to  time  be 
receivea  from  any  sale  of  such  timber,  trees, 
or  wood,  and  shall  account  for  and  pay  the 
same  yearly;  provided  that  no  duty  shall  be 
payable  on  the  net  moneys  received  from  the 
sale  of  timber,  trees,  or  wood  in  any  one  year 
unless  such  net  moneys  shall  exceed  the  sum 
of  10/. ;  provided,  that  if  the  successor  shall 
be  desirons  of  commuting  the  duty,  and  shall 
deliver  to  the  Commissioners  an  estimate  of 
the  net  moneys  obtainable  by  him  from  the 
sale  of  such  timber,  trees,  and  wood  as  may,  in 
a  prudsnt  course  of  management  of  the  pro- 
perty, be  felled  by  sudi  successor  during  lus 
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life,  the  Commissioners,  if  satisfied  with  such 
estimate,  shall  accept  the  same  and  assess  the 
doty  accordinj|[ly. 

24.  A  successor  shall  not  he  chargeable  with 
duty  in  respect  of  any  advowson  or  Church  ]ia- 
tronage  comprised  in  bis  succession,  unless  the 
same,  or  some  right  of  presenlation,  or  some  i 
other  interest  in  or  out  of  such  advowgon  or  ; 
Church  patronage,  shall  be  disposed  of  by  or  < 
in  concert  with  him  for  monev  or  monev'a 
worth,  in  which  case  he  shall  be  chargeaule  | 
with  duty  upon  the  amount  or  value  of  the  i 
money  or  money's  worth,  for  which  the  same  ' 
or  any  such  presentation  or  interest,  shall  be 
so  disposed  of  at  the  time  of  such  disposal. 

25.  Where  a  successor,  entitled  to  any  real 
property,  subject  to  any  lease  by  reason  where- 
of he  shall  not  be  presently  entitled  to  the  full 
enjoyment  thereof,  shall  not  have  paid  duty  in 
respect  of  the  full  vearly  value  of  such  pro« 
perty,  he  shall  be  chargeable  with  duty  upon 
his  interest  in  any  fine  or  grassum  or  other 
consideration  which  may  be  received  during 
his  life  for  the  renewal  of  any  such  lease,  or 
the  grant  of  any  rei*ersiooary  lease  of  the  same 
property. 

2G.  The  yearly  value  of  any  manor,  opened 
mine,  or  other  real  property  of  a  fluctuating 
yearly  income  shall  either  be  calculated  upon 
the  average  profits  or  income  derived  there* 
from,  after  deducting  all  necessary  outgoings 
during  such  a  number  of  preceding  vears  ad 
shall  be  agreed  upon  for  this  purpose  between 
the  Commissioners  and  the  successor,  before 
the  first  payment  of  duty  on  the  succession 
shall  have  become  due,  or,  if  no  such  period 
shall  be  agreed  npon,  then  ihe  principal  value 
of  such  property  shall  be  ascertMned,  and  the 
annual  value  thereof  shall  be  consideind  to  be 
equd  to  interest  calculated  at  the  rate  of  SL 
per  centum  per  annum  on  the  amount  of  anch 
principal  value. 

2/.  Where  any  body  corporate,  company,  or 
society  shall  become  entitled,  «•  auccesaora,  to 
any  real  property,  the  duty  in  respect  thereof 
shall  be  assessed  upon  the  principal  value  of 
such  property,  but  ahaU  be  payable  by  such 
instalments,  at  such  times,  and  m  sudi  maoner 
as  the  same  wonld  be  payable  if  asaesaed  in 
respect  of  property  devolving  on  a  successor  in 
fee  simple  ;  and  it  shall  be  lawful  for  such  body 
corporate,  company,  or  society,  or  any  trustee 
thereof,  to  raise  the  amount  oi  any  duty  due  in 
respect  of  their  succession  upon  tha  security 
thereof,  at  interest,  with  power  for  then  to 
give  effectual  discharges  for  the  money  so 
raised. 

28.  If  a  successor,  or  any  person  on  his  be- 
half, upon  becoming  entitled  to  asv^  copyhold 
or  other  real  property,  shall  be  subject  lo  any 
fines,  casualties  d  superiority,  compositions^ 
reliefs,  or  charges  incioent  to  ihe  tenure  there- 
of and  due  in  resnect  of  his  successioo.  he 
flhall  be  entitled  to  have  a  deduction  allowed  to 
him  of  the  amount  of  such  fine8»  casuakiea* 
compomtions,  reliefs,  or  charges  from  the  a*- 
seasne  value  of  hit  interest  in  tuch  cogtjkM 
QE  ether  xealinopflrlgrf 


29.  The  interest  of  any  successor  in  monevs 
to  arise  from  the  sale  of  real  property  nnaer 
any  trust  for  the  sale  thereof  so  far  as  the 
same  shall  not  be  chax^eable  vnih  duly  under 
the  Legacy  Duty  Acts,  shall  be  deemed  to  be 
personal  property  chargeable  with  duty  under 
this  Act ;  provided  that  where  such  moneys 
shall  be  subject  to  any  trust  for  the  r&>invest- 
ment  thereof  in  the  purchase  of  other  real  pro- 
perty, to  which  the  successor  would  not  be 
absolutely  entitled,  such  moneys  shall  be 
deemed  to  be  real  property,  and  for  the  par* 
pose  of  this  Act,  each  successor's  interest 
therein  shall  be  considered  to  be  of  the  filae 
of  an  annuity,  pavable  during  his  life,  or  for 
any  less  penod  during  which  he  shall  be  eof 
titled,  equal  in  amount  to  the  annual  produa 
of  the  actual  trust  property  at  the  time  of  his 
becoming  entitled  in  posaesaion,  whether  t2ie 
same  shsdl  then  be  the  real  property  subject  ts 
the  trust  or  direction  for  sale,  or  any  property 
purchased  in  substitution  for  it,  or  any  inter- 
mediate investment  of  the  produce  of  the  tale 
of  the  original  property. 

30.  The  mterest  of  any  ancceasor  in  pexMUp 
al  property  subject  to  any  trust  for  the  inveit- 
ment  thereof  in  the  purchase  of  real  pmperty 
to  which  the  successor  should  be  absouitel| 
entitled  shall,  so  far  as  the  same  shall  not  M 
chargeable  with  duty  under  the  Legaqr  Doty 
Acts,  be  chargeable  with  duty  under  this  Adt 
as  pmonal  proper^;  and  personal  JF^^9^ 
subject  to  any  trust  £or  the  inveatmeat  tbeieot 
in  the  purchase  of  real  property  to  which  tbi 
successor  should  not  im  abaolutaly  eotitlfld 
shall,  so  far  as  she  eane  ahall  not  oechsm- 
able  with  duty  under  the  Legacy  Dafey  ^^^^ 
ehargeable  with  dnty  under  this  Aiet  as  rw 
property ;  and  ior  the  paivpoaea  of  tUs  Act 
each  successor's  intenst  therein  shall  be  ooa» 
siderad  to  be  of  the  valne  of  an  ''^'^'^j^ 
able  during  hie  life,  or  for  amy  less  poiod 
during  which  he  shall  be  entitled,  ^V^ 
amount  to  the  annual  produce  of  the  adas 
trust  |Hroperty  at  the  time  of  his  becoming  as* 
titled  m  possession,  whether  the  sasBe  sh^  be 
the  real  property  directed  to  be  purchsMO^  o^ 
any  intermediate  mveatment  of  the  peciout 
property  directed  to  be  invested  in  ^m  ^ 
chase* 

31.  Where  it  ahall  he  xcquinBd  to  cakvm, 
for  the  purposea  either  of  this  Actoreftbc 
Legacy  Duty  Acts,  the  value  of  any  aamu^i ' 
of  any  intereal  chargeable  with  dut^  u  ^ 
annuity,  such  value  shall,  after  the  ttms  9* 
pointed  for  the  eoBmeneenent  of  ^i^'^^r 
calculated  according  to  the  tables  is  ^."^ 
dule  annexed  to  this  Act,  and  notacceniu^ 
the  tablea  uk  the  ediedule  annexed  to  A$A» 
of  the  36  Geo.  3,  c  52,  and  suchanauity^r^ 
terest  shall  beehargeable  with  duly  aoeordiaw^ 

32«  Hie  IbDowing  provisions  n^>V^^ 
aueeasment  and  payment  of  du^  on  ff^ 
estate,  and  the  exemption  thereof  fioia<^>4J* 
certain  oases,  naasdy,  the  ath,  lOtfa,  ilth,  iWi 
Udi,  end  23rd  sectuma  o£  the  said  ict^«^ 
36Gea3,c&a,ahaUbeawhadiletatheg' 
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and  to  the  assessment  and  payment  of  duty 
thereon,  as  if  such  penonal  property  were  a 
legacy  bequRathcd  by  the  predecessor  to  the 
successor,  and  were  subject  to  the  said  provi- 
sions, and  as  if  the  tables  in  the  said  Act  k- 
ferred  to  were  the  tables  in  tbc  schednles  an- 
nexed to  this  Act. 

33.  Where  the  donee  of  a  general  power  of 
appointment  shall  become  chargeable  with  dhaty 
in  respect  of  the  property  appointed  by  him 
under  snch  power,  ne  shall  be  allowed  to  ^nct 
from  the  rfnty  ao  pyable  any  doty  he  may 
hav2  already  wud  m  respect  of  any  limited 
interest  taken  oy  him  in  such  property. 

34.  In  estimating  tlie  raloe  of  a  succession 
no  aflowance  shall  be  made  in  respect  of  any 
incumbrance  thereon  created  or  incurred  by 
the  successor,  not  made  in  execution  of  a  prior 
special  power  of  appointment,  but  an  allowance 
snail  be  made  in  respect  of  all  other  incum- 
brancer, and  also  in  respect  of  any  moneys 
which  the  successor  may  prerionsly  to  his  pos- 
session hare  laid  oat  in  the  snbirtantial  repaira 
or  permanent  improvement  of  real  property 
comprised  in  Ins  succession ;  provided  that 
upon  any  snccessor  becominjc  entitled  to  real 
property  subject  to  any  prior  principal  charge, 
an  allowance  shall  be  made  to  him  in  respect 
only  of  the  yearly  snms  payable  by  way  of  in- 
terest or  otherwise  on  such  charge  as  reducing 
the  annnsd  value  j^ro  tanto  of  snch  real  property. 

35.  In  esthmanuff  the  value  of  a  tocceasioB 
no  allowanee  shall  oe  made  in  respect  of  any 
contingent  tneambrence  thereon ;  but  in  the 
ereot  of  aoefa  incambrance  taking  efl^  m  an 
actual  bnrden  on  the  interest  u»f  the  eueeeseor, 
he  ahall  be  entitled  to  a  return  of  a  proportion- 
ale  amount  of  the  duty  so  paid  by  him  in  re» 
spect  of  the  amount  or  ralne  of  the  incum* 
brance  when  taking*  effect. 

36.  In  eatimating  the  value  uf  a  snceeasioA 
710  sffiowance  shall  be  made  in  respect  of  any 
contingency  upon  the  happening  of  which  ^e 
property  may  pass  to  tome  other  person ;  but 
in  toe  event  of  the  same  so  passing  thetnccea- 
eor  shall  be  entitled  to  a  return  of  ao  much  of 
the  duty  paid  by  him  as  will  reduce  the  same 
to  the  amount  which  would  have  been  payable  by 
him  if  such  duty  had  been  assessed  in  respect  of 
the  actaal  dtiration  or  extent  of  his  interest. 

37.  Where  a  successor  shaR  not  have  ob- 
tained the  whole  of  his  succession  at  the  time 
of  the  duty  becoming  payable,  he  shall  be 
cfaargeAle  only  with  dcrty  on  the  value  of  the 
property  or  benefit  from  tnse  to  tnsie  obtuned 
by  him ;  and  whenever  any  duty  shall  have 
been  paid  on  account  of  any  succession,  end  it 
shaH  afterwards  be  proved  to  the  sa^faetion 
of  the  Commissioners  that  such  duty,  not  being 
due  from  the  person  paying  the  same,  was  paid 
by  mistake,  or  was  paid  in  respeet  of  property 
vniich  the  successor  shall  have  been  unable  to 
recoTvr,  or  from  or  of  which  he  smoI  have 
been  evicted  or  deprived  by  wiy  superior  liAe,  ■ 
or  that  for  any  sther  reason  it  ought  to  be  to^ 
funded,  the  ComnnssiQuers  snaH  mefwpeil  re- 
funtl  the  same  to  Ae  person  entitiecl  thetek)* 

38«  wuciv  'tKuy  suvcftssoff  ujiob  tflftnii  a  inm^  * 


cession  shall  be  bound  to  relinquish  or  be  de- 
prived of  any  other  property,  the  Commis- 
sioners shall,  upon  the  computation  of  the 
assessable  value  of  his  succession,  make  such 
allowance  to  him  as  may  be  just  in  respect  of 
the  vahie  of  snch  property. 

39.  Where,  in  the  optnion  of  the  Commis- 
sioners, any  succession  shall  be  of  snch  a  na- 
ture, or  so  disposed  or  circumstanced,  that  the 
value  thereof  shall  not  be  fairly  ascertainable 
under  any  of  the  preceding  directions,  or  where, 
from  the  complication  of  circorastances  affect- 
ing the  value  of  a  successton,  or  affecting  the 
assessment  or  recovery  of  the  doty  thereon,  the 
Comnnssb>uer8  shall  think  it  expedient  to  ex- 
ercise this  present  authority,  it  shall  be  lawful 
for  them  to  compound  the  duty  pa3rable  on  the 
succession  upon  such  terms  as  they  shall  think 
fit,  and  to  give  dischaiiges  to  the  successor, 
upon  payment  of  duty  according  to  such  com- 
position ;  and  it  shall  be  farwfol  for  them,  in 
any  special  eases  in  which  they  may  think  it 
expedient  so  to  do,  to  enlarge  the  time  for 
payment  of  any  duty. 

40.  It  lAnll  be  hnrlul  for  the  Commissioners 
to  recave  any  duty  tendered  to  them  in  ad- 
vance, and  to  aUow  discount  thereon  at  the 
rate  of  4?.  per  centum  per  annum,  or  at  snch 
oflier  rates  as  may  from  time  to  time  be  direct- 
ed by  the  Commissioners  of  her  Majestv^s 
Treasury;  and  no  person,  by  reason  of  nis 
faaviuff  maiie  any  payment  of  duty  in  advance^ 
shal!  be  prgudiceu  in  his  right  to  have  any  re- 
payment of  duty  made  to  him  to  which  he  may 
oeemne  entitled  under  any  of  the  provisions  A 
Una  Act. 

41.  It  shall  be  lawful  for  the  Commissioners, 
in  ifaeh'  discretion,  upon  appbcation  made  by 
any  person  who  shall  be  entitled  to  a  succes- 
sion m  expectancy,  to  commute  the  duty  pre- 
Bumplively  payable  in  respect  of  such  succes- 
sion for  a  certain  sum  to  be  presently  paid,  and 
for  assessmg  the  amount  which  shall  be  so 
payal^  they  shall  cause  a  present  value  to  be 
set  upon  such  presumptive  duty,  regard  being 
had  to  the  contingencies  affecting  the  liability 
to  such  duty,  and  the  interest  of  money  in- 
volved in  such  calculalson  being  reckoned  at 
the  rale  for  the  time  being  allowed  by  the  Com- 
missioners in  respect  of  duties  paid  in  advance; 
and  upon  the  receipt  of  such  certem  sum  they 
shall  give  discharges  to  the  successor  accord- 
infi^y. 

42.  Hm  duty  imposed  by  this  Act  shall  be 
a  first  charge  on  the  interest  oi  the  successor, 
and  of  all  persons  cfoimmg  in  his  right,  in  all 
the  real  property  in  respect  whereof  such  duty 
shaH  be  assessed;  and  such  duty  shall  also  be 
a  first  charge  on  the  interest  of  the  successor 
in  the  personal  property  in  respect  whereof  the 
same  shaH  be  assessed,  while  die  same  shall 
remain  in  the  ownership  or  control  of  the  sue- 
cessor,  or  of  any  trustee  for  him,  or  of  his 
guflfftfian  or  committee,  or  tutor  or  curator,  or 
of  the  husband  of  vay  wife  who  shall  be  the 
snccaSBOi  ;  and  the  sud  duty  shall  be  a  dsbt 
480  to  the  Crown  from  the  successor,  Jbacving^ 
in  the  case  of  real  property  cnniprieed  in  any 
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succession,  priority  over  all  charges  and  inter- 
ests created  by  him,  but  such  duty  shall  not 
charge  or  affect  any  other  real  property  of  the 
successor  than  the  property  comprised  in  such 
succession;  provided,  that  where  any  settled 
real  property  comprised  in  a  succession  shall 
be  subject  to  any  power  of  sale,  exchange,  or 
partition,  exercisable  with  the  consent  of  the 
successor,  or  by  the  successor  with  the  consent 
of  another  person,  he  shall  not  be  disqualified 
by  the  charge  of  duty  on  his  succession  from 
effectually  authorising  by  his  consent  the  exer- 
cise of  such  power,  or  exercising  any  power 
with  proper  consent,  as  the  case  may  be,  and 
m  such  case  the  duty  shall  be  charged  substi- 
tutively  upon  the  successor's  interest  in  all 
real  property  acquired  in  substitution  for  the 
real  property  before  comprised  in  the  succes- 
sion, and  in  the  meantime  upon  his  interest 
also  m  all  moneys  arising  from  the  exercise  of 
any  such  power,  and  in  all  investments  of  such 
moneys. 

43.  The  Commissioners  shall,  at  the  request 
of  any  successor,  or  any  person  claiming  in  his 
right,  accept  or  cause  to  be  made  so  many  se- 
parate assessments  of  the  duty  payable  in  res- 
pect of  the  interest  of  the  successor  in  any 
separate  properties,  or  in  defined  portions  of 
the  same  property,  as  shall  be  reasonably  re- 
quired; and  m  such  cases  the  respective  pro- 
perties  shall  be  chargeable  only  with  the  amount 
of  duty  separately  assessed  in  respect  thereof : 
and  It  shall  be  lawful  also  for  the  Commission, 
ers,  by  their  certificates,  to  be  issued  in  such 
form  as  they  shall  think  fit,  from  time  to  time, 
to  declare  that  any  duties  already  assessed, 
whether  collectively  or  distributively,  in  respect 
of  any  succession.  shaU  thenceforth  be  chawed 
as  to  any  unpaid  instalments,  according  to  any 
further  distribution  thereof,  upon  separate  parts 
only  of  the  property  in  respect  of  which  such 
assessment  shall  have  been  made,  in  which 
case  the  chwge  of  such  duties  shaU  be  thence- 
lorth  limited  according  to  such  further  distri- 
bution. 

***  T^f,  ^?^®^«fir  persons,  besides  the  suc- 
CMSor,  ShaU  be  personally  accountable  to  her 
Majesty  for  the  duty  payable  in  respect  of 
aay  succession,  but  to  the  extent  only  of 
the  property  or  funds  actually  received  or 
disposed  of  by  them  respectively  after  the 
time  appointed  for  the  commencement  of  this 

i™L*S** '!  ^  ^^^'  ®''®'^  ^^^^'  guardian, 
committee,  tutor,  or  curator,  or  husband,  in 
whom  respectively  any  property,  or  the  ma- 
nagement  of  any  property,  subject  to  such  duty, 
than  be  vested,  and  every  person  in  whom  the 
same  shall  de  vested  by  alienation  or  other  de- 
nvative  title  at  the  time  of  the  succession  be- 
coming an  interest  in  possession;  and  all  such 
trustees,  guardians,  committees,  tutors,  cura- 
tors, husbands,  and  persons  shall  be  autho- 
nsed  to  compound  or  pay  in  advance  or  com- 
mute  any  duty,  and  retain  out  of  the  property, 
subject  to  any  such  duty,  the  amount  thereof' 
or  to  raise  such  amount,  and  the  expenses  in- 
cidcnt  thereto,  at  interest  on  the  security  of 
roch  property,  wiA  power  to  give  effectual  dis- 


charges  for  the  same,  and  such  securitv  shall 
have  priority  over  any  charge  or  incombrance 
created  by  the  successor ;  and  in  die  event  of 
the  nonpsyment  of  such  duty  as  aforesaid 
every  person  hereby  made  accountable  shall  be 
a  debtor  to  her  Majesty  in  the  amount  of  the  un- 
paid duty  for  which  he  shall  be  so  acconotable. 
45.  The  persons  hereby  made  accountable 
for  the  payment  of  duty  in  respect  of  any  sue* 
cession,  or  some  of  them,  shall,  in  the  case  of 
personal  property,  at  the  time  of  the  first  pay- 
ment, delivery,  retainer,  satisfaction,  or  other 
discharge  of  the  same  or  any  psut  thereof 
to  or  for  the  successor  or  any  person  in  his 
right,  and  in  the  case  of  real  property  wheaanjr 
duty  in  respect  thereof  shall  first  become  pay- 
able, give  notice  to  the  Commissioners,  or  to 
their  officers  of  their  liability  to  such  doty,  and 
shall  at  the  same  time  deliver  to  the  Commis- 
sioners or  to  their  ofiicers  a  full  and  true  ac- 
count of  the  property  for  the  duty  whereon 
they  shall  respectively  be  accountable,  and  of 
the  value  thereof,  ana  of  the  deductions  claim- 
ed by  them,  together  with  the  names  of  the 
successor  and  predecessor,  and  their  rebtion 
to  each  other,  and  all  such  other  particulars  as 
shall  be  necessary  or  proper  for  enabling  the 
Commissioners  fully  and  correctly  to  ascer- 
tain the  duties  due ;  and  the  Commissioners, 
if  satisfied  with  such  account  and  estimate  as 
originally  delivered,  or  with  any  amendments 
that  may  be  made  therein  upon  their  requi- 
sition, may  assess  the  Succession  Duty  on  the 
footing  of  such  account  and  estimate;  but  it 
shall  be  law^l  for  the  Commissioners  if  dis- 
satisfied with  such  account  and  0rtimate,to 
cause  an  account  and  estimate  to  be  taken  by 
any  person  or  persons  to  be  appointed  bv  them- 
selves for  that  purpose,  and  to  assess  the  dnty 
on  the  footing  of  such  lost-mentioned  account 
and  estimate,  subject  to  appeal,  as  hereinafter 
provided;  and  if  the  duty  so  assessed  shall 
exceed  the  duty  assessable  according  to  the  re- 
turn made  to  the  Conunissionera,  and  with 
which  they  shall  have  been  dissatisfied,  and  if 
there  shaU  be  no  appeal  against  such  assess* 
ment,  then  it  shall  be  in  the  discretion  of  the 
Commisuoners,  having  regard  to  the  merits  of 
each  case,  to  charge  the  whole  or  any  part  of 
the  expenses  incident  to  the  taking  of  sach 
last-mentioned  account  and  estimate  on  the 
interest  of  the  successor  in  respect  whereof  the 
duty  shall  be  due,  in  increase  of  such  daty. 
and  to  recover  the  same  fortiiwith  accordingly ; 
and  if  there  shall  be  an  appral  against  such 
last*-mentioned  assessment,  then  the  payment 
of  such  expenses  shall  be  in  the  discretioa  <^ 
the  Court  of  Appeal  hereinafter  appointed. 

4.6.  If  any  person  required  to  give  any  such 
notice  or  aehver  such  account  as  aforesud 
shall  wilfully  neglect  to  do  so  at  the  prescribed 
period^  he  shall  be  liable  to  pay  to  her  Hijes^ 
a  sum  equal  to  lOl.  per  eentvm  upon  the 
amount  of  duty  payable  by  him,  or  in  the  case 
of  a  succession  chargeable  with  a  higher  rate  of 
duty  than  li.  per  centum  upon  the  value  there- 
of, upon  such  less  sum  as  such  duty,  if  sMS- 
able  at  the  rate  of  1/.  per  centum  upon  the  value 
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of  the  SQccessioiiy  would  amount  to,  and  a  like 
penalty  for  erery  month  after  the  first  month 
daring  which  snch  neglect  shall  continue ;  and 
if  any  person  liable  under  this  Act  to  pay  any 
duty  anall,  after  such  duty  shall  have  been 
finally  ascertained,  wiliiilly  nefflect  to  do  so 
within  21  days,  he  shall  also  be  liable  to  pay  to 
her  Haiesty  a  sum  equal  to  10/.  per  centum 
upon  the  amoont  of  duty  so  unpaid,  or  upon 
such  less  sum  em  such  duty,  if  asseB8sd>le  at  the 
rate  of  II.  per  cemtwm  on  the  value  of  the  sue* 
cession,  would  amount  to,  and  a  like  penalty 
for  every  month  after  the  first  month  during 
which  such  neglect  shall  contmue. 

47.  If  any  accountable  party  reouired  by 
the  Commissioners  to  deliver  any  fiuch  account 
as  aforesaid  shall  make  default  in  doing  so,  it 
shall  be  lawful  for  the  Commissioners  to  sue, 
out  of  Her  Majesty's  Court  of  Exchequer  in 
BngUmd,  Scotland,  or  Ireland,  as  they  shall 
think  expedient,'according  to  the  circumstances 
of  the  case,  and  for  such  Court  to  issue  a  writ 
of  summons  in  such  form  as  the  judges  of  such 
Court  shall  from  time  to  time  frame,  command- 
ing the  party  so  in  default  to  deliver  such  ac* 
co«mt  within  such  period  as  may  be  appointed 
in  the  writ,  or  to  snow  cause  to  the  contrary, 
and  on  cause  being  showu,  such  order  shall  be 
made  as  shall  be  just. 

48.  The  Commissioners  shall  for  the  pur- 
poses of  the  Legacy  DutyActs,  be  empowered  to 
require  and  enforce  the  delivery  of  accounts 
from  executors,  administrators,  and  trustees  of 
property,  and  legsteee  chargeable  with  duty 
uadsr  such  Acts,  and  for  the  duty  whereon 
they  shall  be  accountable,  in  the  same  manner 
as  they  are  by  the  last  preceding  section  of  this 
Act  empowered  to  require  and  enforce  the  de- 
livery of  accounts  for  the  purposes  of  this  Act. 

49.  Every  person  who  uoaer  the  provisions 
of  this  Act  may  deliver  any  account  or  estimate 
of  the  property  comprised  in  any  succession, 
shall,  if  required  by  the  Commissioners,  produce 
before  them  such  books  and  documents  in  the 
custody  or  control  of  such  person,  so  far  as  the 
same  relate  to  such  account  or  estimate,  as  may 
be  oapable  of  aflPording  any  necessary  informa- 
tion for  the  purpose  of  ascertaining  such  pro- 
perty, and  the  duty  payable  thereon ;  and  the 
Cloinmiasioners  may,  without  payment  of  any 
fee,  inspect  and  take  copies  of  any  public 
book ;  but  all  such  information  shall  be  deemed 
to  be  confidential,  and  the  Comnussioners  shall 
not  disclose  the  same,  or  the  contents  of  any 
document  or  book,  to  any  person,  otherwise 
than  for  the  purposes  of  this  Act. 

50.  It  shall  be  lawful  for  any  accountable 
party  dissatisfied  with  the  assessment  of  the 
Commissioners,  upon  giving,  within  twenty- 
one  days  after  the  date  of  such  assessment, 
notice  m  writing  to  the  Commissioners  of  his 
intention  to  appeal  against  such  assessment, 
and  a  statement  of  the  grounds  of  such  appeal, 
such  statement  to  be  furnished  within  the  fur- 
ther  period  of  thirty  days,  to  appeal  by  petition 
accordmgly  to  Her  Majesty's  Court  of  Exche- 
quer in  England,  Scotland,  or  Irehmd,  accord- 
ing to  the  place  in  wluch  the  appellant  shall  be 


resident;  and  every  such  Court,  or  any  judge 
thereof  sitting  in  chambers,  shall  have  juris- 
diction to  hear  and  determine  the  matter  of 
such  appeal  and  the  costs  thereof,  with  power 
to  direct,  for  the  purposes  of  such  apped,  any 
inquiry,  valuation,  or  report  to  be  maaeby  any 
ofiicer  of  the  Court,  or  other  person,  as  such 
Court  or  judge  may  think  fit:  provided^ 
that  where  the  sum  in  dispute  in  respect  of 
duty  on  such  assessment  does  not  exceed 
fifty  pounds,  the  accountable  party  may,  having 
given  notice  of  appeal,  and  deliverea  a  state- 
ment of  the  grounds  thereof  as  hereinbefore 
directed,  appeal  to  the  Judge  of  the  County 
Court  in  England,  the  Sheriff  Court  in  Scot- 
land, or  the  Assistant  Barrister's  Court  in  Ir^ 
land,  for  the  district,  county,  or  division,  in 
which  the  appellant  shall  be  resident,  or  the 

Eroperty  be  situate;  and  every  Judge  shall 
ave  jurisdiction  to  hear  and  determine  the 
matter  of  such  last-mentioned  appeal,  with  the 
like  power  and  authority  as  are  by  tins  section 
given  to  a  Judge  of  Her  Majesty's  Court  of 
Exchequer. 

51 .  whenever  any  payment  of  duty  shall  be 
made  under  this  Act,  the  same  shall  be  entered 
in  a  book  to  be  kept  by  the  Commissioners  for 
this  purpose,  and  the  Receiver-General  of  In- 
land Revenue,  or  other  proper  ofHcer  appointed 
by  the  Commissioners,  shall  give  a  receipt  for 
the  same  in  such  form  as  they  shall  think  fit^ 
and  stamped  with  the  proper  stamp  for  deno* 
ting  the  rate  of  duty,  and  the  Commissioners 
shdl  from  time  to  time  deliver  to  any  person 
interested  in  any  property  affected  oy  such 
duty,  on  applying  for  tne  same  for  any  reason* 
able  purpose  approved  by  the  Commissioners^ 
a  certificate,  in  such  form  as  they  may  think 
fit,  of  such  payment. 

52.  Every  receipt  and  certificate  purporting 
to  be  in  discharge  of  the  whole  duty  payabk 
for  the  time  being,  in  respect  of  any  succession 
or  any  part  thereof,  shall  exonerate  a  hond^de 
purchaser  for  valuable  consideration,  and  with^ 
out  notice,  from  such  duty,  notwithstanding 
any  suppression  or  mis-statement  in  the  ac- 
count upon  the  footing  whereof  the  same  mav 
have  been  assessed,  or  any  insufficiency  of  such 
assessment;  and  no  bond  fide  j^urchaser  of 
property  for  valuable  consideration  under  a 
title  not  appearing  to  confer  a  successioUp  shall 
be  snbject  to  any  duty  with  which  such  pro* 
perty  may  be  chargeable  under  the  provisions 
of  this  Act,  by  reason  of  any  extrinsic  circum- 
stances of  which  he  shall  not  have  had  notice 
at  the  time  of  such  purchase. 

63.  Whenever  any  suit  shall  be  pending  in 
any  Court  for  the  administration  of  any  pro- 
perty chargeable  with  duty  under  this  Act,  or 
the  Legacy  Duty  Acts,  such  Court  shall  pro* 
vide,  out  of  any  property  which  may  be  in  the 
possession  or  control  of  the  Court,  for  the 
payment  of  duty  to  the  Commissioners. 

54.  This  Act  shall'  be  taken  to  have  come 
into  operation  oo  the  IQth  day  of  May,  1853, 
and  shall  take  effect  accordingly. 

45.  This  Act  may  be  cited  for  all  purposes, 
as  "The  Succession  Duty  Act,  1853." 
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acgovntant-gbneral's  aFFicB.— pay- 
ment AT  THE   BANK. 

To  the  Editor  of  the  Legol  Ob$€rter. 

SfB, — No  doubt  it  occorred  to  the  Lord 
QumceUor^  wh^n  he  granted  the  additional 
liour,  from  2  to  3  o'clock,  to  enable  parties  to  | 
ffoeeive  their  cheques  at  tlie  Acconutant-Gene- 
raTs  Office,  that  he  was  givint^  to  them  a  great  ^ 
hooB.    It  seems  to  be  otherwise :  for  parties 
who  receive  their  cheques  between  this  hour  1 
cannot  get  them  cashed  at  the  Bank  after  three.  I 
This  should  have  been  looked  to  before  the  al-  | 
tcration  was  made.     I  am  afraid   that  many  I 
parties  are  put  to  great  inconvenience  on  this 
aceoant,  having  travelled  many  miles  by  rail- 
way to  receive  their  cheques,  and  obliged  to  re- 
BBun  in  town  an  additional  day  in  order  to 
cash  them.  E'C. 


PARLIAMENTARY   NOTICES.— OFFICIAL 
TRUSTEES. 


ELECTION  TO   PURCHASE. 

In  reference  to  the  case  of  election  put,  if  I 
mistake  not,  in  your  Number  of  the  30th  July, 
it  was  decided  in  the  case  of  Totmdey  v.  Bedwell, 
14  Vea.  591»  that  under  a  contract  of  the  na- 
ture stated,  the  effect  of  such  election  is  to 
convert  the  property,  as  between  the  lessor's 
real  and  personal  representatives,  into  person- 
alty, taking  it  from  the  heir  or  devisee  i»  whom 
it  had  descended  or  come  at  the  death  of  die 
lessor  as  real  estate,  and  thenceforth  impress- 
ing it  with  the  quality  of  personalty  ibr  the  be- 
nefit of  the  persons  taking  the  personal  estate. 

Cui  Bono. 


Amongst  the  annonacemenU  for  the  neit 
Session,  we  observe  that  a  Bill  is  in  contem- 
plation to  appoint  OficaMl  Ex^enJt&rt  and 
Trustees,  This  prc^t  has,  probably,  taken 
its  rise  from  the  recent  attempt  of  the  South 
Sea  Company  to  obtain  a  monopoly  of  private 
Trusts,  and,  instead  of  their  fenner  vwatioo 
of  fishing  in  the  South  Seas,  to  confine  their 
operations  to  the  fishery  of  suits  in  Chaocery. 

The  new  scheme  is  not  very  likely  to  find 
favour  either  vtith  the  public  or  the  Profieft' 
sion;  hot  we  shonld  not  be  surprised  if  a 
score  of  sudi  plans  should  be  snhraittcd  to 
Parliament  next  Sesaioo,  concocted  by  Ac 
conntants  and  Agents,  who,  for  many  yean, 
have  b^"  encroaching  on  Uie  prorince  of  pnh 
fessional  men.  These  measures  wiU,  of  cosree, 
be  watched,  whether  they  make  their  stealthy 
appearance  in  the  form  o£  j^rtmife,  or  moie 
boldly,  as  jnt^iic  Bills. 

NEW  MEMBER  OF    VAALIAMfiNT. 

The  Hon.  Bdwd.  Bidid.  LUtktom,  £or  the 
Southern  Division  of  the  eowity  of  Stafford, 
in  the  room  of  the  Hon.  George  Anson,  who 
has  accepted  the  ofhce  of  Steward  of  Her 
Majesty's  Chiltem  Hundreds. 

[We  have  given  the  names  of  new  ntabess 
from  time  to  time,  in  order  that  their  profes- 
sional constituents  may  uzge  the  justice  of 
their  claim  to  be  relieved  from  the  Aniwiil 
Certificate  Tax.} 


RECENT   DECISIONS   I  N  THE  SU  P  ER  lO  R   COURTS, 

AND    SHORT   NOTES   OF    CASKS. 


Parkmsom  v.  Hambury.    J^  19^  1853.. 

PAUPER     PLAJNTIPF.  —  CGNDDCTIKG     CASE 
IN   PEBSON. 

f%e  Coftrt  refused  to  hear  a  plamiiff'  in  sup^ 

port  of  a  motion,  who  had  obtained  an 

order  for  leave  to  sue  m  formi  pauperis, 

and  had  been  assigned  counsel  and  solicitor. 

Upon  the  plaintifiT  in  this  nx>tiun  appearing 

in  person  to  conduct  her  case,  although  an 

order  had  been  granted  for  leave  to  sue  in 

formd pauperis,  and  counsel  and  solicitor  been 

assigned. 

The  Lords  Justices  said,  that  it  was  not  com- 
petent, under  such  circumstances^  for  her  to 
conduct  the  case  in  person. 


MtOteK  at  Vb^  igjilUL 

Stones  V.  Rowten.    July  U»  1863. 

ivrrLBKENT.--^p(ewMR  ro  app^tnt  new 

TKU8TBE8. — ^VALIDITT  OP  AP-mHNTMBNT. 

A  power  in  n  settlement  for  the  appointment 
on  the  death,  desire  to  be  discharffed,  refu- 
sal or  fncopdcity  to  act,  of  the  trustees. 


by  *Uhe  surviving  or  cmtinmng  trustees, 

or  trustee,  or  the  ejsecuiors,  or  iimimsir*' 

tors  of  the  last  surwving  trustee,"  of  m 

other  person  or  persons  to  be  tnsite  or 

trustees  .•  held,  not  fo  amihohse  the  sfpa^- 

ment  by  the  two  trustees,  who  wished  to 

retire,  of  two  iMif  trustees. 

Ukdee  a  settlement,  dated  in  November, 

1847,  power  was  given,  upon  the  death,  aesw 

to  be  (Hscharged,  refusal,  or  incapadl^  to  kU 

of  the  trustees  thereby  appointed,  or  either  oi 

them,  or  of  any  trustee  or  trustees,  to  be  ^ 

pointed  as    therein   mentioned,   to    ^^^^ 

Richardson,  the  settlor  and  tenant  for  m  f^'^ 

after  his  decease  to  "the  surviving  or  contma- 

in^  trustees  or  trustee,  or  the  executors^  ^ 

administrators  of  the  last  acting  trusteci   to 

appoint  any  other  person  or  P^'^^^^fc'^  ,1,^ 

trustee  or  trustees.     It  appeared  that  after  tw 

death  of  Uie  tenant  for  life  the  two  ^^ft^ 

the  settlement,  being  desirous  of  retifu*  ^ 

the  tiBsts,  appttnted  the  plakitifffi  »^^^ 

and  this  special  case  was  filed  to  w'^Jjl 

opmion  of  the  Court  as  to  Ifcte  validitiF«»*°^ 

sppcniiUnent. 


Svpaiar  CmmU:  MoHf^V,  C  Mmd$r9lef.—r.  €.  8imft.-^V.  C  Wood.  9*1 


Mm  xnMnm*  81KI  W«  rrm  tJOOIKI  TOT  vB6  pnill* 

tifi  ;  Speed  for  the  defeadant. 

The  Mmeter  ^  Me  R9N9  Mid,  ^  power,  which 
vaa  m  the  ordinary  form,  maflt  he  conetrued 
siiKfiy,  and  were  wae  netlitiiK  to  jtBtify  the 
sppoinferaent  which  had  bees  made,  and  It 
iiiUBty  ^erefore,  be  dccbi'ed  iiiTaiid. 


WkUty.LeaUttrdmk.    Jim  4, 1653^ 

MOTION  TO  BE8TRAIK  ACTION  AT  LAW  BY 
CREUITOR  AFTER  DSCBEB  IN  CRBOITOR'S 
SriT* — COSTS. 

IMiee  of  m  decree  ebimmd  •»  c  frwfifiy^f 
«itt/  had  bee»  gwe%  to  u  credtfer,  vtko  ««« 
proeeedm^  tU  lam  Qgaim»t  the  eaeemior  0/ 
kis  debtor^  and  a  m«<m  wm  oiio  mMfe  fo 
ras^roM  his  further  pnetedmgs  therem: 
Held,  thai  the  eredHor  woe  emtiiled  /a  hie 
coeiB  «l  iaw  up  to  notiee  given  of  decree, 
Mnd  also  thoee  ofthemoiio%  k>  bepeddmU 
of  the  aeeeis,  if  any  were  mdmHtcd^  btU  if 
90t,  to  be  mdded  to  the  amomnt  efdebt^  md 
proved  for  tmder  the  decree. 

This  was  a  tnotion  on  behalf  of  an  executor 
to  restrain  a  creditor  from  proceeding  with  an 
action  at  law  against  him,  upon  a  decree  having 
been  made  at  Chambers,  in  a  creditor's  suit, 
aad  notice  thereof  griven  to  the  creditor.  A 
i^Qcstum  WIS  raised  as  to  the  costs  of  the  ac- 
tion and  notion. 

J,  CoiUme  and  H.  Stevens  for  the  respee^e 
parties. 

The  Vice-chancellor  ve^^,  that  in  accordance 
with  the  certificate  of  the  registrars,  the  plain- 
tiff'at  law  was  entitled  to  the  costs  in  the  action 
up,  but  not  subsequently,  to  the  notice  of  de- 
cree being  given,  and  also  to  the  costs  of  the 
motion.  Such  costs  were  payable  out  of  the 
assets,  if  any  were  admitted,  but  if  not  (and 
the  executor  made  affidavit  he  had  no  assets), 
the  creditor  was  entitled  to  add  their  amount 
to  his  debt,  and  prove  for  the  same  under  the 
decree. 


Taihmn  t.  Parker.    July  4, 13,  USX. 

IN8OLVBNT  DBBTORS*  ACT.  —  EPPBCT  OP 
DISCHARGE  UNDBR,  ON  WRIT  OP  SB- 
QUBSTRATION. 

HeUd,  that  a  discharjie  under  the  Incoicemt 
Debtors^  Act  of  a  prisoner  in  contempt 
under  an  attachment  for  non-payment  into 
Court  of  a  sum  of  money,  does  not  entitle 
the  assignee  to  have  the  writ  of  sequestm- 
turn,  which  had  subsequently  issued  ayainst 
bu  estate,  discharged^ 

was  a  pstiitiuB  00  tdwtf  ♦f  fShe  serial 

althedefinteit,  Jossph  FtelE«r,ior 

of  the  wrik'if  seqMStraCMn  which 

aicaiBst  km  catale,  vpon  km  nat 

an  asdar  lor  liia  paymattt  nla  Oa«tt 

y,  aad  f or  tba  '  " 


As 
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of  certain 


up  of  the  real  and  pcfsonal  esteie  in  their  cus- 
tody to  the  petitioner.  It  appeared  the  defend- 
ant had  obtained  an  order  for  his  discharge 
under  the  Insolvent  Debtors'  Act  upon  l^s 
being  imprisoned  under  an  attachment  for  the 
contempt  of  the  order  for  payment. 

J.  F.  Prior,  in  support,  referred  to  the  1  & 
2  Vict.  c.  110,  8.  79,  which  enacts  "that  the 
(Kschiurge  of  any  prisoner  so  adjudicated  as 
aforesaid,  shall  ana  may  extend  to  all  process 
issuing  from  any  Court,  for  any  contempt  of 
any  CSurt,  ecclesiastical  or  civil,  for  non-pay- 
ment of  money  or  of  costs  or  expenses  rn  anv 
Conrt,  ecclesiastical  or  eivil;  and  that  in  suen 
case  the  isnd  discharge  shall  be  deemed  to  ex- 
tend also  to  aU  costs  which  such  prisoner  would 
be  liaiMe  to  paf,  in  consequence  or  by  reason 
of  such  contempt,  or  on  purging  the  same.** 

^rnceU  and  Fleming,  contrk. 

Cur,  ad,  v»^. 

The  Ftce-Closee/ior  said,  that  the  discbarve 
mentioned  in  the  section  was  from  cnstocfy, 
and  extended  to  the  process  of  contempt  hi 
order  thsit  hia  person  might  be  free,  fmd  it 
tfaonefoK  discfaflBged  the  atta^ment.  I^  se- 
qntatntioB,  hoawver,  issued,  not  as  part  of 
Uie  psoceas  of  oanlatupt,  hot  after  it  had  been 
exhausted  by  the  actual  imprisonment  of  the 
defendant,  and  was  against  the  estate.  The 
proceedings  theiaaider  were  in  rem,  not  •» 
pcrsomm,  and  there  was  nothiag  m  th^iKt  to 
free  the  estate  from  the  same.  According  to 
Walker  v.  Bell,  2  Madd.  21,  the  property  of 
which  sequestrators  had  taken  possession  was 
the  estate  of  the  creditor,  and  not  of  the  debtor, 
and  the  petitioner  in  the  present  case,  as  assig- 
nee, could  only  take  the  estate  as  the  insolvent 
had  it,  subject  to  the  sequestration,  and  the 
petition  would  thsr^ore  be  dismissed. 


fFfcf'Cbattctnor  CSHfoalr. 
In  re  Bickctts^  Eatate.    Jnly  8, 1853. 

WILL.— BBaUBBT. — MUBE8CRIPTI0N. 

A  testator  gave  a  legacy  to  his  niece,  the 
daughter  of  his  daughter  Sarah.  It  ap- 
peared he  held  an  only  daughter,  whose 
nnme  war  Sarah  Ann,  and  her  only  child 
was  a  son  .•  Held,  that  he  teas  entitkd  to 
pe/ymemt  out  of  Cowrt  ef  the  legeecy  which 
had  been  paid  in  by  the  eaecwtors  of  the 
will  under  lAe  10  ^  11  Fiet.  c,  96. 

The  tesUtor,  Mr.  Ricketts,  by  his  will,  be- 
oueathed  certain  moneys  to  his  niece,  the 
aaughter  of  his  sister  Sarah,  but  it  appeared 
that  the  name  of  his  only  sister  was  Sarah 
Ann,  who  had  one  child,  a  son.  Upon  the  ex- 
ctttors  of  the  will  having  paid  the  legacy  into 
Court  under  the  10  &  11  Vict  c.  96,  this  pe- 
tition was  presented  on  behalf  of  the  neplkew 
for  oavmeot  out  to  him« 

Naider,  in  support,  uSeaed  to  B^foU  v.  Hiaa- 
ttaai,.  10  Baav.  536. 

I^  Vtce^ChaMceRor  mada  an  order  accord- 
ingly. 
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Siqarior  CmtrU  t  Qmt»*9  Bmktk^^BmOmpm.'^Amal^Uotil  Dij/Ht. 


Court  flf  tfltsffteir  Xfti4- 

Reffina  t.  Bishop  of  St,  Davidt*    June  13, 
1853. 

SBQUB8TRA.TI0N. — PAYMENT  BY  BISHOP  OF 
PROCEEDS. — DILAPIDATIONS  IN  CHURCH. 

A  rule  was  made  absolute  o»  the  bishop  to 
pay  over  the  proceeds  of  a  sequestration,  on 
the  benefice  of  a  debtor  {since  dead),  to  the 
executors  of  the  creditor,  and  held  that  the 
bishop  was  not  entitled  to  retain  the  samef 
in  respect  of  dilapidations  in  the  church. 
This  was  a  role  nut  on  the  defendant  to  pay 
over  certain  moneys,  the  proceeds  of  a  seques- 
tration issued  against  the  late  incumbent  of 
Tenby,  South  Wales,  upon  a  judgment  obtained 
hj  Mr.  Mirehouse.    Both  parties  had  since 
died,  and  this  application  was  on  behalf  of  the 
executors  of  Mr.  Mirehouse.    The  defendant 
claimed  to  retdn  the  money  in  respect  of  cer- 
tain dilapidations  in  the  chancel  of  the  church. 
Hugh  Hill  for  the  defendant ;  Addison,  for 
the  executors,  was  not  called  on. 

The  Court  said,  that  it  could  not  interiiBre 
in  favour  of  the  bishop's  claim  for  repairs, 
where  the  present  incumbent  was  primarily 
liable,  and  the  rule  was  accordingly  made  ab- 
solute. 


Caurt  0f  e^c^equer. 

Crosafield  and  others  v.  Such.    May  23 ;  June 

8,  1853. 

INVESTMENT  IN  FUNDS  IN  JOINT  NAMES 
OF  DECEASED  AND  DEFENDANT. — SUR- 
VIVORSHIP. —  ACTION  BY  ADMINISTRA- 
TORS   FOR  MONEY   HAD    AND    RBCBIVBD. 


A.  dkeeted  the  drfendmt,  his  nqpiktm,  tott* 
vest  a  sum  of  Moacy  t»  the  firnds  is  (ior 
jcimt  names :  H^,  mdkiiiy  absoktt  a  nk 
for  a  new  trial,  that  the  admimttratort 
were  tiot  entitled  to  maintain  an  sctimfar 
money  had  and  received  to  their  use  agaiut 
the  defendant,  even  if  he  were  Ueble  k 
equity  as  a  trustee. 

This  was  a  rule  nisi  for  a  new  trial  of  an 
action  which  was  in  detinue  for  goodi  and  for 
money  had  and  received  to  the  pkdntiffi'  use 
as  administrators  of  die  defendant's  uncle.  It 
appeared  that  the  deceased  had  made  an  in* 
formal  will  giving  a  sum  of  money  and  a 
portion  of  his  furniture  to  the  defendanti  but 
that  subsequently  he  had  directed  the  defend- 
ant to  invest  the  money  in  their  joint  names  in 
the  funds  in  order  to  save  probate  and  legacy 
duty,  and  the  defendant,  on  his  death,  duined 
the  fund  bv  survivorship.  One  of  the  plam- 
tiffs  had  administered  to  the  estate.  On  the 
trial  before  Martin,  B.,  the  plaintiflfs  luring 
obtained  a  verdict  on  the  ground  the  defend- 
ant  acquired  no  right  by  survivorahip  in  tiie 
fund,  as  the  deceased  had  reserved  to  himidf 
the  sole  control  over  it  during  his  life,  tbis 
rule  had  been  obtained  for  a  new  trial 

M.  Chambers  and  C.  Pollock  showed  cause 
against  the  rule,  which  was  supported  by  ImA 
and  Prentice,  Cur.  ad.  wU. 

The  Court  said,  that  although  the  defendant 
might  be  responsible  in  a  Court  of  i^uity  at 
a  trustee  if  he  were  such,  the  plaintiffs  cotdd 
not  maintain  their  action  for  money  had  and 
receivedj  and  the  rule  was  accordingly  ^^^ 
absolute  for  a  new  trial. 


ANALYTICAL   DIGEST   OF   CASES, 

REPORTED  IN  ALL  THE  COURTS. 


-^i**-%^''-i~ii-Vin-i  'w~iirM*»i'W«'Wvr  f\n» 


a^ouxH  of  £qtt(t8. 
LAW  OF  mLLS. 

ABSOLUTE  INTEREST, 

Testator  set  out  a  schedule  of  his  property, 
calling  it  5,000/.  He  then  dhrected  1,000/.  to 
be  invested  in  each  child's  name,  and  1,000/. 
in  his  wife's;  interest  to  them  for  their  life, 
and  afterwards  to  their  descendants,  except  his 
wife's,  which  was,  at  her  death,  to  be  sold  and 
divided  among  them,  except  200/.  to  itf .  L,*s 
child  by  him.  Then  followed  in  the  same 
paper : — "  The  above  is  increased,  by  the  work- 
mg  up  of  stock,  to  5,500/b  I  wish  the  sanae 
division  and  appropriation,  except  Uiat,  if  any 
share  falls  in,  it  may  be  added  to  the  othere, 
incase  the  original  holder  shall  have  no  chil- 
dren." The  testator  died,  leaving  four  daugh- 
ters. 

Held,  that,  by  the  will  alone,  the  daughters 
would  have  taken  absolute  interesU ;  but  that 
by  the  will  and  codicil  tc^ether,  they  took  in* 
terests  which,  if  absolute  m  the  first  instance, 
were  dcfcasibk..  Bird  v.  Webster,  I  Divwry, 
338* 


ALIENATION. 

1.  Cesser  of  disposition  on  bankrupleyMm- 
port  and  efiect  of  liOrd  Eldon's  judgment  in 
Brandon  v.  Robinson,  18  Ves.  429* 

Distinction  between  a  disposition  to  a  man 
until  he  shall  become  bankrupt  and  after  htf 
bankruptcy  over,  and  a  gift  to  a  man  fw  me 
with  a  proviso  restraining  alienation.  iwcA- 
ford  V.  Hackman,  9  Hare,  482. 

Case  oited  in  the  judgment :  Foley  ▼.  BoraeU,i 
Bro.  C.  C.  S74. 

2.  Distinctbn  between  compulsory  and  ro- 
luntary  alieuRtion*  Bochfora  v.  astknast  9 
Hare,  484. 

APPOINTMENT. 

1.  Charge  on  land, ^Residuary  bepust.- 
Term  of  years,— \  testatrix,  having  a  power  ot 
appointing  a  sum  of  10,000/.  secured  by  atenn 
of  600  years,  and  having  also  a  poiwr  of  ap- 
pointing ihe  feeolthe  knds  em  which  thsmoQ^y 
was  aecured,  by  her  wiU  devised  her  lutds  to 
A.  for  Ufe,  with  remainder  to  B.  is  toil,  ajf 
gave  to  A.  all  the  residue  of  her  personal  es- 
tate: Held,  that  the  10,000/.  passed  under  the 
residnary  gift  of  the  personal  estate. 


Atm^fHeai  Digui  iff  CoiBi:  CcmrU  pf  BqwUg^^Lam  ^  WUU. 
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Effect  of  a  gcsieral  release  by  a  party  entitled 
to  a  chaive  on  real  estate  tecnred  by  a  term  of 
years  to  Sie  trustees  of  the  tenn«  the  term  itself 
not  being  assigned  or  merged,  CUfford  v. 
CHffordy  9  Hare,  675. 

Cases  cited  in  the  jadgment :  Fanner  r.  Brad- 
ford, S  Raas.  354 ;  Bullock  ▼.  Fladgate,  1  V. 
&  B.471 ;  Pearson  ▼.  Lane,  17  Yes.  101  ;  St. 
Paul  ▼•  Viscount  Dadler  and  Ward,  15  Yes. 
17S;  Earl  of  Backingbamshire  r.  Hobart,  3 
Swanst.  186, 

3.  CoiutTuetum. — A.  made  his  will^  and  gave 
personalty  to  B.,  a  married  woman,  for  life, 
and  after  her  death  as  she  should  appoint^  and 
in  default  of  appointment,  to  her  husband;  and 
if  she  should  survive  him  and  make  no  ap- 
pointment, then  to  her  children. 

B.  had  three  children,  and  by  her  will  she 
appointed,  after  her  husband's  death,  2,000/. 
between  two  of  her  children,  and  1,500/.  to  the 
other,  and  she  appointed  the  residue  to  her 
Uiree  children  by  name,  in  such  manner  as  her 
husband  should  appoint  by  will.  He,  by  his 
will«  appointed  500/.  to  one  of  the  children, 

L  Co  another,    and  the  residue  to   the 

third. 

Hs/c/,  that  the  husband  had  no  power  to  ex- 
dude  either  of  the  children;  that  his  sppoint- 
ment  was  therefore  bad ;  and  that  the  appoint- 
ment of  the  wife  took  effect  in  favour  of  the 
three  cluldren.  White  v.  FPi/fon,  1  Drewry, 
298. 

BXaUJBST. 

1.  Real esiate.-'The  word  ''bequeath"  is 
large  enough  to  carry  real  estate,  it  distinctly 
applied  to  it  Wkteker  v.  Hmm,  14  Beav. 
516. 

2.  TAm^s  ejusdem  generis  vnih  canal  shares. 
— ^As  to  the  residue  *'  of  his  estate  and  effects, 
whatsoever  and  wheresoever,  canal  shares^  plate, 
linen,  china,  and  furniture/'  the  testator  devis- 
ed and  bequeathed  the  same  to  his  wife :  Held, 
that  the  residuarv  personal  estate  passed,  and 
that  the  general  words  were  not  limited  to 
things  ejuidem  generis  with  canal  shares^  &c. 
Fisher  r.  Hepburn,  14  Beav.  626. 

CHA.RITABLB   BBaUEST. 

Mortmain.  —  Costs,  —  A  testator  gave  real 
estate  and  personal  estate  in  trust  to  sell  and 
invest  in  "  stocks,  funds,  and  securities,"  and 
hold  the  residue  thereof  upon  the  trusts  de- 
clared by  any  codicil.  By  a  codicil,  be  gave 
"  the  trust  moneys,  stocks,  funds,  and  securi- 
ties/' by  the  mU  bequeathed  to  charitable 
purposes :  Held,  that  the  residuary  real  estate 
passed. 

iUght  of  trustees  of  a  charity  to  he  heard,  as 
well  as  the  Attomey-GeneraL 

Costs  given  to  heir  as  between  party  and 
party,  although  his  bill  was  dismissed.  fVkieker 
V.  Hume,  14  Beav.  509. 

GBILDRXN   LIVING  AT  OBATH. 

Oi/t  over  on  death  under  21.—Lagaeie8of 


1,000/.  each  to  the  three  children  then  living  of 
A.»  the  testator's  daughter,  with  a  proviso  for 
the  payment  of  the  mterest  for  their  mainte- 
nance during  minority,  and  a  bequest  of  2,0001. 
to  trustees,  upon  trust  for  A,  for  her  life ;  and 
from  and  after  her  decease,  for  all  and  every 
her  children  living  at  her  decease,  equally  to 
be  divided,  with  a  proviso,  that,  if  any  one  or 
more  of  the  children  of  A.  should  die  under 
21,  without  leaving  issue,  the  original  and  ac- 
crued legacies  and  shares  bequeathed  to  the 
child  or  children  so  dying  should  go  to  tJie 
others  and  other  of  the  said  children  equaDy ; 
and  a  declaration  that,  if  all  the  children  of  A» 
should  die  under  21,  and  without  leaving  issue, 
the  legacies  of  1,000/.  a  piece  should  not  be 
raiseable ;  but  from  and  after  the  decease  of 
the  last  surviving  child,  the  said  legacies,— 
and  from  and  after  the  decease  of  her  daughter 
the  2,000/.,— should  sink  into  the  residue: 
Held  that  the  rights  of  the  children  of  A.  in 
the  legacy  of  2,000/.  were  contingent  upon 
their  surviving  their  mother. 

Some  of  the  reasons  which  have  influenced 
the  Court  in  decisions  in  favour  of  vesting  le- 
gacies in  children,  have  no  application  in  the 
case  of  grandchildren,  where  tnere  is  nothing 
to  show  that  the  testator  had  placed  himsdf 
in  loco  parentis.  Farrer  v.  Barker,  9  Hare> 
737. 

Case  cited  in  the  jadgmeat:  Howgrave  v. 
Cartier,  3  V.  &,  B.  86. 

CONSTRUCTION. 

1.  Children  that  "mag  be  &orA."— Bequest 
of  500/.  each  to  thafour  children  of  his  niece, 
A.  B„  nomuiatim,  followed  by  a  like  gift  to 
each  of  the  children  "  that  may  be  bom  "  to 
any  nephew  or  niece:  Held,  not  to  include 
a  fifth  child  of  A,  B.,  born  at  the  date 
of,  but  not  named,  in  the  will:  Held, 
also,  on  the  same  will,  by  Sir  John  Leach, 
that  a  child  bom  after  the  testator's  death 
was  not  entitled,  and  by  Sir  J.  L.  Knight 
Bruce,  that  the  four  cnildren  did  not  take 
cumulative  legacies.  Barly  v.  Middleton,  14 
Beav.  453. 

Cases  cited  io  the  judgOMnt :  Storra  r.  Benbow, 
%  MyU  &  K.  48  ;  Esriy  r.  Benbow.  t  CoU. 
34S. 

2.  Interest  in  personal  estate. — A  testator 
gave  his  freehold  estate  and  property,  whether 
real  or  personsl,  to  il.  for  life  :  and  after  her 
decease,  ne  gave  "  all  his  said  freehold  estate 
and  property"  to  B.  and  wife  for  life;  and 
after  their  aeeease,  he  gave  *'  all  his  said  free- 
hold property  "  to  their  children,  *'  for  an  estate 
of  inheritance  in  fee  simple,"  and  in  default,  he 
gave  ''his  freehold  estate  and  property"  to  C, 
"his  heirs  and  assigns,  in  fee  simple.'*  He 
charged  his  personal  estate  with  some  legacies, 
and  ne  gave  the  residue  of  which  he  should 
die  possessed,  &e.,  to  A.t  Held,  that  B.  and 
his  children  took  no  interest  in  the  personal 
estate,  which  belonged  to  A.  HolKngsworth 
V.  Shakeshq/t,  14  Beav.  492;  Andrews  v. 
Same,  ib. 


aii 


iw^^imlDigeti  ^Cmm^  Cmrtt^JBtm^f^Lmnf^^ 


Caiea  cited  ia  th»  jiidgmeot:  Sudem  w» 
Beuon,  4  Beav.  350  4  CxenzB  r.  Hiuiler*  9 
Yea.  J.  157;  Sammea  r.  Kackmaa*  t  Vea.  J. 
36 ;  Goodjero  ▼.  Lake,  S  AmR  584  i  IMland 
T.Gnr3r,«Go]l.f95. 

3.  Bequest  ^  jyerflDitfl  effallr.-«''KedR0r.'' 
— Beqneat  ef  i^enoiMtl  estate,  «fWr  tfie  death 
of  the  tenant  for  fife,  m  tnnt  to  pay  eooi^j 
btlwiLtu  A,  and  B,  but  if  "*  QeHher^  ahoi^ 
be  then  living,  to  C.  A.  daed  in  the  lifetime  of 
the  teetatrix.  B.  tarviTed  the  tenant  for  fife, 
and  claimed  Che  whole,  either  as  aniriring  joint 
tenant  or  nnder  a  gift  to  her  bj  imphcation. 
Hie  CooTt  rejected  anch  claim,  and  Ae/rf,  tint 
the  moiety  intended  for  A.  had  lapsed,  and  be- 
longed to  tiie  next  |]f  Ion  of  the  testatrix. 
BmOer  ▼.  Loth,  14  Beav.  612. 


Caaas  ailed  in 
,  2  P.  Wj 


CaaacUadia  thajadgaMBls  BcqbIbjt.  Wd^ 
rHam,5S4b 


the  jodgMBBts  Soalt  ▼. 
oa.68, 

4.  CUft  tn  event  of  snrvwing. — ^Bequest  of 
residue  equally  between  A,  and  B.  (the  wife  of 
C.) ;  and  if  C.  survived  B.,  for  him  for  fife, 
and  afterwards  to  their  fonr  children :  Held, 
that  the  children  took  only  in  the  event  of  C. 
swiving  B.  Cattley  v.  Vimsfntf  IS  Beav. 
196. 

5.  'Resorting  to  context, — Before  the  Court 
can  resort  to  the  context  of  a  will,  in  search 
of  a  meaning  for  the  words  of  a  particular 
ckuee,  it  must  be  satisfied  that  the  meaning 
of  the  clause  is  diflerent  fi-om  that  which  the 
words  naturally  import.  9Valker  v.  Tipping, 
9  Hare,  800. 

Case  oited  in  the  jadgmeat;  HeUxah  t«  Malliab, 
4  Vea.  45. 


6.  Loofcing  at  origUal. — Cases  in  which  the 
Court  will  look  at  an  original  will  of  personalty, 
for  the  purpose  of  determining  its  meanin|5  or 
construction.  Walker  v.  *njpping,  Q  Hare, 
802,  n. 

7.  Leaving  issut. — Devise  to  A,  for  lifej  le- 
mainder  to  idl  and  every  the  children  of  her 
body,  their  heirs  and  assigns,  as  tenants  in 
common ;  bat  in  case  A»  should  die  without 
leaving  any  issue  of  her  body,  then  over.  A. 
had  two  children,  both  of  whom  died  before 
her ;  one  died  leaving  a  child  who  surviiFed  A» ; 
the  other  died  without  issue :  UeH  that  the 
word  leaving  meant  having,  and  that  the  two 
children  of  A,  took  vested  interests  as  tenants 
in  common  in  fee.  In  re  Buekmgkamshire 
Bttikng  Company,  etparte  hooper^  1  Drewry, 
264. 

8.  Legatees  speciaBg  named.  —  A  testator 
gave  legacies  to  various  legatees  by  name 
and  some  to  dassea  descriKd,  hot  the  per- 
sons composing  which  were  not  named ;  he 
gave  his  residue  to  his  legatees  specially 
named,  except  one  of  the  classes  described : 
Held,  that  this  showed  that  by  the  words 
specially  named  the  testator  meant,  described, 
or  mentioned:  and  that  all  the  legatees,  whe- 
ther named,  or  only  described,  took  shares. 
In  re  Holmes,  1  Drewry,  321.  ' 


See  Om  BoOea  ▼.  MieM,  4  De  6.  Ic  8. 
106 ;  Lee  ▼.  Datee,  4  De  G.  &  8.  1;  hn 
Dodgsont  1  Drewry,  440. 

COFrHOU>8. 
Appmmtmeni, — That  for  saJe.—Lord  •/  ike 
nutmor. — Admktamee. — ^Devise  of  a  copyhold  to 
snch  usea  as  X  and  B^  or  the  sorrivor  of 
them,  or  the  executors  or  administfaton  af  the 
survivor,  or  the  trustees  or  trustee  of  the  will 
for  the  time  being,  dnuld  by  deed  appoint; 
and,  snfaject  tfaeMo»  to  the  nse  of  A.wsiB^ 
their  faenrs  and  aasigns  iar  ever ;  with  adin^ 
tkm  to  fldl  and  stand  poaaeased  of  the  pitKeodi 
upon  certain  trusts.  After  the  death  d  the 
testator,  A.  and  B.  sold  the  copyhold  eitMe, 
in  pursuance  of  the  trusts.  The  lord  of  tiu 
maaor  required  that  A.  and  B.,  the  deTueci, 
should  be  admitledj  before  the  admission  d 
the  purchaser.  Oa  the  biU  by  A.  and  B.,  tk 
vendors*  against  the  purchaser,  to  coautlt 
specific  peiiormanoe  of  the  contract  the  uwrt 
held,  that  the  copvhokl  tenant  might,  by  ha 
will  direct  the  lord  to  admit  into  the  tenaBcy 
either  such  person  as  A.  should  nomioste,  cr 
A,  himself;  that  it  waa  the  exercise  of  the  ri^t 
of  the  tenant  to  nominate  alternatively  in  b^ 
vour  o(  A,  or  the  nominee  of  X,  and  DOt  a 
double  exercise  of  his  right  to  nominate,  finti 
in  favour  of  A,,  and  then  in  favour  of  the  ruh 
minee  of  A. ;  and  that  the  purchaser  was  bound 
specifically  to  perform  the  contract.  Glasi  v. 
Richardson,  9  nare,  698- 
Cases  cited  in  the  jodgment :  Grovt  r.  Bastard,  i 

PhiQ.  619  ;  MaiiBdren  ▼.  MsanaieB,  K)  Va 

«46;  BoddiagtOB  v.   Abemethy,  5  B.  &  C. 

776;  Rex  ▼.  Lord  of  Oundle  W«a«r,lA.« 

£.283. 
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M     IntmrtiOR  to  gm  life  estates  to  psrsoos  mt 

born  ia  die  lifeUme  of  the  testator  aided,  so  » 

as  the  law  wil  allow,  by  the  cy  prk  doctna^ 

JSoff  V.  Tmyford,  9  Hare,  729. 

Case  cited  ia  the  judgment:   Vaodaipltfk  r. 

King,  3  Hare,  1. 

DOMBSnC   SKBVANT. 

Gardener.^k  testator,  by  his  will,  p^^^ 
each  person  as  a  servant  in  his  domestic  eatt- 
bhshment  at  the  time  of  his  decease  a  years 
wages  beyond  what  should  be  due  to  to  or 
her  for  wages :  MM,  that  a  head  gardener,  wBo 
lived  in  one  of  the  testator's  cottages  »f  J" 
not  dieted  by  the  testator,  was  not  f^^^^ 
a  year's  wages  under  the  wilL  Ogk  x* » 
gan,  1  De  G.>  M'N.  k  G.  359. 


[This  collection  of  Cases  on  the  I^  •* 
Wills,  and  their  ooaatructioa  in  ^^^^^J^ 
Eqaily.winhecmiliawdnextwedc.  I^ 
the  Vacation  we  shaU  complete  the  Aaa'P^ 
Digest  of  important  Cases,  with  the  I>*«^ 
referred  to  in  the  Judgments.] 


DIGEST,  AND  JOURNAL  OF  JURISPRUDENCE. 


SATURDAY,  AUGUST  27,  1868 
CHARITABLE  TRUSTS. 


SCOPS   AND   OPERATION    OF    THG    NITW 
ACT. 

The  only  measure  of  legal  improTeinent  - 


vision  engrafted  npon  the  measure  during 
iU  progress  through  Parliament,  the  Com- 
missioners may  authorise  the  trustees  to 
remove  any  officer  of  a  charity  they  con- 
aider  negligent  or  incompetent  to  perform 
the  dnties  of  his  office. 


directly  noticed  in  the  Speech  pronounced  !  Certain  institutions,  hereafter  more  par- 
hy  the  Royal  Commissioners  upon  the  Pro-  ticukrly  adverted  to,  are  expressly  exempt- 
rogation  of  Parliament,  was  the  Act  *'  for  ■  ed  from  the  operation  of  the  Act ;  and  a 
secnring  the  due  Administration  of  Chari-  { saving  is  introduced  for  persons  claiming 
table  Trusts,  and  for  the  more  beneficial ;  adversely  to  charities,  inasmucli  as  the  Act 
application  of  Charitable  Funds  in  certain  provides, — **  That  uothinff  herein  contained 
Cases."  Considering  the  nature  and  objects  I  shall  extend  to  give  to  tne  said  Board  or 
of  the  measure,  the  extent  and  value  of  the  f  their  Inspectors  any  power  of  requiring 
property  upon  which  it  is  intended  to  ope- ;  from  any  person  holding  or  claiming  to  hold 
rate,  the  abuses  tliat  have  crept  into  the  |  any  property  whatsoever  adversely  to  any 
administratiou  of  Charitable  Trusts,  and  >  charity,  or  free  or  discharged  from  any 
the  machinery  about  to  be  applied  in  cor- !  ohari table  troat  or  charge,  any  information, 
recting  those  abuses,  the  Act,  which  re- '  or  the  production  of  any  deed  or  document 
ceived  the  Royal  Assent  this  day  se'nnight,  ^  whatever,  iu  relntion  to  the  property  so  held 
is  not  undeserving  of  the  prominent  plaoe  \  or  claimed  adversely,  or  any  charitable 
given  to  it  in  the  Address  which  closes ;  trust  or  charge  aU^;iui  to  affect  the  same." 
and  records  tlie  legislative  labours  of  tlie  |  The  principle  upon  which  persons  are  pro- 
Session,  tec  ted  from  affording  information  that  may 

A  new  administrative  department  is  oon- 1  be  injurious  or  destructive  to  their  own 
atituted,  under  the  style  of  *'  the  Charity  ;  rights  is  obvious  ;  hot  the  policy  of  allow- 
Commissioners  for  England  and  Wales,"  ;  ing  parties  reluetant  to  afford  information 
with  authority  to  examine  and  inquire  ge- 1  to  shelter  themselves  under  the  suggestion 
nendly  into  the  nature  and  object,  admini-  that  they  claim  to  hold  property  discharged 
stration,  management,  and  results,  and  the  from  any  charitable  trust,  is  at  least  ques- 
value,  condition,  and  application  of  the  pro-  tionable,  and  may  in  practice  interfere  in- 
perty  and  income,  belongiag  to  any  charity  conveniently  with  investigations  conducted 
in  England  and  Wales.  Trastees,  or  per-  under  the  authority  of  the  Board. 
sons  acting,  or  having  any  concern  in,  the !  The  department  to  which  such  extensive 
management  or  administration  of  any  cha- .  authority  is  confided  by  the  Legislature,  is 
ritv,  or  the  property  thereof,  may  be  com-  j  to  consist  of  a  chief  and  three  other  Com- 
pelled to  render  to  the  Board  or  its  In*  I  missioners,  a  Secretary,  nnd  two  Inspectors, 
specUnrs  accounts  and  statements  in  writing,  I  with  such  clerks  and  messengers  as  the 
or  to  submit  to  be  exaanned  upon  oath,  in  |  Commissioners  mny  think  necessary.  Three 
reference  to  the  cl)arity»  its  pmperty,  and  I  of  the  Commissioners  are  to  hold  office 
the  administration  and  maoageoient  there- !  during  good  behaviour,  and  the  fourth, 
of:  officers,  having  the. custody  of  records  .  with  the  Secretary  and  Inspectors,  during 
relating  to  any  charity,  are  to  furnish  copies  j  pleasure.  The  Cliief  Commissioner  is  to 
or  extracts  wnen  required,  and  by  a  pro-   have  an  annual  salary  of  1,500/.  -,  the  other 
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consideration  of  the  cireamstances  submit- 
ted to  him,  may  institnte  such  legal  pro- 
ceedings as  he  shall  think  fit,  before  the 
proper  tribunal. 

In  any  case,  in  which  any  order  maj  now 
be  made  by  the  Coort  of  Chancery  ia  re- 
lation to  an^  charity,  in  cases  of  Parities 
the  annual  mcomes  of  which  exceed  30/., 
the  Master  of  the  Rolls  and  Vice-Chancel- 
lors,  upon  appKcation  to  them  at  Chambers, 
are  to  have  the  same  jurisdiction  as  the 
ferent  and  improyed  footing,  and  allow  of  a  ^  Lord  Chi^icellor  now  has  uponinformatioD; 
reduction  of  the  official  staff  without  injury  j  and  when  the  gross  annual  income  of  any 
to  the  public  interest.  It  seems  to  be  ex- .  charity  does  not  enatd  30/.,  the  District 
pected,  that  trustees  and  others  concerned  Court  of  Bankruptcy,  or  any  County  Conrt, 
m  the  management  of  charities,  should  ap-  within  the  district  of  which  such  charity  is 

established  or  administered,  is  authorised 
to  exercise  a  Hke  jurisdiction.  But  it  is 
provided,  that  no  District  or  County  Conrt 


Commissioners  holding  office  during  good 
behaviour  are  to  receive  annually  1,200/. 
respectively ;  the  Secretary  600/.,  and  each 
of  the  Inspectors  800/.,  annually.  It  is 
provided,  however,  that  after  the  31st 
March,  1857»  one  only  of  the  Commission- 
ers, besides  the  Chief,  shall  be  paid  the 
annual  salary,  from  whence  it  may  be  in- 
ferred, that  the  Legislature  anticipated  that 
at  the  expiration  of  that  time  the  affairs  of 
our  public  charities  will  be  placed  on  a  dif 


ply  to  the  Board  for  advice  and  direction, 
and  for  the  settlement  of  disputed  ques- 
tions ;  and  in  order  to  encourage  this  spe- 


cies of  voluntary  submissiion  to  the  orders  Judge  shall  vary  any  order  of  the  Court  of 
and  directions  of  the  Board,  it  is  enacted.  Chancery,  or  give  any  direction  inconsistent 
that  persons  acting  in  accordance  with  the  with  the  Orders  of  the  Court  of  Chanceiy. 


opinion  or  advice  given  by  the  Board,  shall 
be  deemed,  so  far  as  respects  individual 
responsibility,  to  have  acted  in  accordance 
with  the  trust.  And  it  is  expressly  de- 
clared, tliat  no  judicial  order  shall  impair 
the  indemnity  given  by  the  Act  to  those 
acting  upon  the  advice  or  opinion  of  the 
Board,  provided  that  such  advice  or  opinion 
has  not  been  obtained  by  any  fraud,  or  by 
wilful  concealment,  or  'misrepresentation. 
In  order  to  place  all  controversies  relating 
to  charities  under  the  control  of  the  Board, 
it  is  enacted,  that  before  any  proceeding  for 
obtaining  any  order  relating  to  any  charity, 
be  commenced  or  taken  by  any  person 
(except  the  Attorney-General),  notice  in 
writing  of  such  proposed  proceeding  be 
given  to  the  Board  ;  and  the  Board,  by  its 
certificate,  may  direct  such  proceeding  to 
be  commenced  and  taken,  or  delayed,  dur- 
ing such  period  as  shall  seem  proper,  and 
no  Court  or  Judge  is  to  entertain  any  pro- 
ceedings as  to  charities,  except  in  confor- 
with    the   certificate   of  the   Board. 


Even  in  cases  in  which  the  income  of  s 
charity  docs  not  exceed  30/.  per  aonotn, 
however,  it  will  be  competent  for  the  Board 
of  Charities  to  direct  that  application  should 
be  made  before  a  Judge  of  the  Court  of 
Chancery,  rather  than  before  a  District 
Court  of  Bankruptcy  or  County  Court.  So, 
if  the  Board  be  dissatisfied  with  the  order 
of  the  District  or  County  Court  Judge,  the 
Board  may  remit  the  oriier  for  re-eonsidcra- 
tion,  or  transfer  the  matter  to  a  Judge  of 
the  Court  of  Chancery ;  and  it  is  expressly 
prorided,  that  no  order  of  a  District  Court 
or  County  Court,  for  the  appointment  or 
removal  of  any  trustee  of  a  charity,  or  ap- 
proving of  any  scheme  for  regulating  or  di- 
recting the  administration  of  any  cbaritv, 
shall  be  valid  unless  the  approval  of  the 
Board  be  certified  by  its  Secretary. 

Appeals  from  the  orders  of  the  Distnct 
Courts  of  Bankruptcy,  or  the  County 
Courts,  are  only  to  be  permitted  upon  the 
certificate  of  the  Board,  and  are  to  be  en- 
tertained upon  petition   to   the  Court  of 


mity  with    the   certificate   of  the 

When  no  notice  has  been  given  by  other '  Chancery.  ,       - 

parties,  it  is  competent  for  the  Board,  upon  I  It  appears  to  be  the  clear  intention  of 
the  report  of  an  Inspector  or  otherwise,  to'  the  Legislature,  that  proceedings  under  this 
authorise  any  proceedings  to  be  taken,  or '  Act  are  not  to  be  taken  for  tbe  purpose  of 
to  cause  local  inquiry  to  be  made,  by  one  j  trying  disputed  titles  to  property.  ^^  It  » 
of  the  inspectors,  when  it  appears  requisite,  therefore  provided  (by  s.  41),— "^'** 
The  authority  of  the  Attorney-General,  no  Judge  of  the  Court  of  ChanceiT,  nor 
acting  ex  offieioy  to  institnte  proceedings  in  [  any  District  Court  of  Bankruptcy  or  County 
the  Court  of  Chancery  with  respect  to  any  j  Court,  shall  upon  any  proceedings  under 
charity  is  preserved,  bat  power  is  given  to  this  Act  have  jurisdiction  to  try  or  detcr- 
'  tlb^WlUiio  certify  under  the  hand  of  their '  mine  the  title  at  Law  or  in  Equity  to  any 
Seci'elafy;»^he  cases  in  which  they  think  it '  real  or  personal  property,  or  any  i^J^  ^ 
deriwttevjftje  Attorney-General  should  in- .  interest  therein,  as  between  any  ^^^^H\\ 
iNSS^dings  ,  and  this  officer,  upon  the  trustee  thereof,  and  any  person  holoing 


stitute. 
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or  daimiiig  each  red  or  personal  property, 
term,  or  interest  adversely  to  snch  charity, 
or  to  try  or  determine  any  queetion  as  to 
the  existence  or  extent  of  any  charge  or 
trust.''  It  may  be  doubted,  whether  the 
words  last  cited,  aad  which  are  distiogoish- 
ed  by  italics,  will  not  restrict  the  Courts  in 
the  exercise  of  a  jurisdiction  which  it  is 
manilSesdy  for  the  interest  of  the  commu- 
nity  should  be  exercised  with  as  little 
formality  and  as  effectirely  as  is  consistent 
with  the  ends  of  justice. 

The  Act  contains  several  proTisions  for 
recording  proceedings  commenced  or  prose- 
cuted under  its  authority.  Before  any  ap- 
plication is  made  to  a  Court  or  Judge  for 
the  establishment  or  idteration  of  a  scheme, 
or  the  appointment  or  removal  of  a  trustee, 
notice  in  writing  is  to  be  given,  in  such  form 
and  manner  as  the  Board  shall  direct,  by 
affixing  the  same  on  the  door  of  the  church 
or  some  other  place.  The  Secretary  of  the 
Board  is  to  keep  separate  accounts  of  the 
funds  of  each  charity,  and  the  trustees  or 
persons  acting  in  the  administration  of 
every  charity,  shall  keep  books  and  regu- 
larly cause  to  be  entered  therein  "  full  and 
true  accounts  of  all  money  received  and 
paid  on  account  of  such  charity ;"  and  on 
or  before  the  25th  March,  he  shall  cause  a 
statement  or  balance  sheet  of  the  incomes 
and  revenues,  whether  paid  or  due,  and  of 
the  actual  receipts  and  expenditure  of  such 
charity,  for  the  preceding  year,  to  be  lodged 
with  the  clerk  of  the  County  Court  for  the 
diatrictj  when  the  annual  income  of  the 
charity  does  not  exceed  30/.,  and  with  the 
Clerk  of  the  Peace  for  the  ,^county,  where 
the  income  exceeds  30/. 

If  the  deposit  of  such  an  account  as  is 
here  contemphtted  can  be  enforced,  it  will 
go  far  to  secure  the  funds  of  charities  from 
misappropriation,  and  prevent  many  of  the 
abuses  which  now  call  for  the  interposition 
of  the  Legislature. 

The  means  pointed  out  for  enforcing 
obedience  to  this  and  other  provisions  of 
the  Act,  and  the  Institutions  which  the 
L^^lature  has  thought  fit  to  exempt  from 
its  operation,  will  be  more  conveniently  ad- 
verted to  in  a  future  Number. 

[The  Act,  which  is  only  just  printed,  is  so 
important  that  we  shall  submit  it  to  our 
readers  verbatim,'] 


NEW  STATUTES  EFFECTING  ALTE- 
RATIONS  IN  THE  LAW. 

STAMP   DUTIES,    NO.    I. 

16  &  17Vict.  c.  59. 

Stamp  Duties  on  instruments  in  the 
Schedule  annexed  repealed,  and  others 
granted  in  lieu  ;  s.  1 . 

The  new  duties  to  be  denominated  Stamp 
Duties,  and  to  be  under  the  care  of  the 
Commissioners  of  Inland  Revenue.  Powers 
and  provisions  of  former  Acts  to  be  in 
force  ;  s.  2. 

Stamps  denoting  the  duty  of  Id,  on  re- 
ceipts and  drafts  may  be  impressed  or  af- 
fixed ;  s.  3. 

Where  adhesive  stamps  are  used  to 
denote  the  duties  on  receiptsi  drafis,  or 
orders,  the  stamps  to  be  cancelled  by 
writing  the  name  on  it;  s.  4. 

Penalty  for  committing  frauds  in  the  use 
of  adhesive  stamps ;  s.  5. 

In  case  of  any  insurance  for  lives,  stamp 
policy  to  be  made  out.  Officers  of  insur- 
ance companies  to  be  answerable  for  de- 
fault; s.  6. 

Articles  of  clerkship  to  attorneys  of  the 
Countv  Palatine  Courts  may  be  stamped 
for  admission  of  the  clerk  into  Superior 
Courts  on  payment  of  the  additional  duty 
only  ;  s.  7. 

Additional  inventories  in  Scotland  to  be 
chargeable  with  additional  duty  only ;  s.  8. 

Licences  to  perform  divine  service  in 
cert'iin  cases  free  from  Stamp  Duty ;  s.  9. 

Where  property  is  sold  subject  to  any 
mortgage,  the  mortgage- money  to  be  deem- 
ed part  of  the  purchase-money,  whether 
agreed  to  be  paid  by  the  purchaser  or  not ; 
s.  10. 

13  &  14  Vict.  c.  97.  Where  property 
is  sold  in  consideration  of  a  redeemable  an- 
nuity, the  redemption  money  to  be  deemed 
purchase-money;  s.  11. 

Counterpart  of  leases  not  required  to  be 

impressed  with  the  denoting  stamp  ;  s.  12. 

'      Commissioners  may  adjudge  deeds  not 

I  liable  to  Stamp  Duty.     Appeal  from  the 

'  determination  of  the  Commissioners ;  s.  13* 

Transfers  of  bonds  and  mortgages  of  pub- 
lic companies  exempted  from  Stamp  Duties 
on  payment  of  a  composition  ;  s.  14. 

Persons  authorised  by  Postmaster- Gene- 
ral may  sell  postage  stamps,  oi  carry  same 
about  for  sale^  without  bemg  subject  to  pe- 
nalty ;  s.  15. 

For  preventing  the  evasion  of  the  duties 
on  play mg  cards  ;  s.  16. 

exemption  of  excise  officers  from  serv- 
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ing  public  offices  extended  to  officers  of  in- 
land revenue;  8.  17. 

Allowance  for  receipt  stamps  on  hand ; 
s.  18. 

Drafts  on  bankers  payable  to  order  on 
demand  sufficient  authontj  for  payment 
without  proof  of  endorsement ;  s.  19. 

Stamp  Duties  in  Ireland  granted  by 
5  &  6  Vict.  c.  82,  and  continued  by  8  &  9 
Vict.  c.  2  ;  1 1  &  12  Vict.  c.  9  ;  14  &  15 
Vict.  c.  18  ;  15  &  16  Vict.  c.  21,  made  per- 
petual.    Acts  eoutinued  in  force  ;  s.  20. 
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2.  The  said  duties  by  this  Act  grantea  shall 
be  denominated  and  deemed  to  be  Stamp 
Duties,  and  shall  be  und^  the  care  and  num* 
agement  of  the  Commissioners  of  Inland  Re- 
venue  for  the  time  being ;  and  all  the  powerg, 
provisions,  clauses,  regulations,  directions,  al- 
lowances, and  exemptions,  fines,  forfeitures, 
pains,  and  penalties  contained  in  or  imposed  by 
any  Act  or  Acts,  or  any  Schedule  thereto,  re- 
lating to  any  duties  of  the  same  kind  or  de- 
scription heretofore  payable  in  Great  Britain 
and  Ireland  respectively,  and  in  force  at  the  time 
of  the  passing  of  this  Act,  shall  rcspcctit'rfy  be 
in  full  force  and  effect  with  respect  to  the  duties 
by  this  Act  granted,  and  to  the  vellum,  parcb- 
raent,  and  paper,  instruments,  matters,  and 
things  chargea  and  chargeable  therewith,  and 
to  the  persons  liable  to  the  payment  of  the  said 
duties,  so  far  as  the  same  are  or  shall  be  appli- 
cable in  all  cases  not  hereby  expressly  provided 
for,  and  shall  be  observed,  applied,  allowed, 
enforced,  and  put  in  execution  for  and  in  the 
raising,  levying,  collecting,  and  securing  of  the 
said  duties  hereby  granted,  and  otherwise  in 


The  following  are  the  Title  and  Sections 
of  the  Act:— 
An  Act  to  repeal  certain  Stamp  Duties,  and  to 

grant  others  in  lieu  thereof,  to  amend  the 

Laws  relating  to  Stamp  Duties,  and  to  make 

perpetual  certain  Stamp  Duties  in  Ireland. 
[4/A  August,  1853.] 

Whereas  it  is  expedient  to  repeal  the  Stamp   ^  „ 

Duties  now  payable  in  respect  of  the  several '  relation  thereto,  so  far  as  the  same  shall  not 
instruments,  matters,  and  things  mentioned  or  ,  be  superseded  by,  and  shall  be  consistent  with 
described  in  the  Schedule  to  this  Act  annexed, '  the  express  provisions  of  this  Act,  as  fuHy  and 
and  to  impose  other  Stamp  Duties  in  lieu ;  effectually  to  all  intents  and  purposes  as  if  tte 
thereof;  and  it  is  also  expedient  to  amend  the  j  same  had  been  herein  repeated  and  speciaUy 
Laws  relating  to  the  Stamp  Duties;  Be  it  enacted,  mtt/a^t«  ma/aiuiii,  with  reference  to  the 
therefore  enacted  as  follows  :  !  said  duties  by  this  Act  granted. 

1.  From  and  after  the  10th  October,  1853,  3.  The  duties  of  Irf.  by  this  Act  granted  on 
the  several  Stamp  Duties  now  payable  in  Great  I  receipts  and  on  drafts  or  orders  for  ibc  pay- 
Britain  and  Ireland  respectively,  under  or  by '  ment  of  money  respectively  may  be  denoted 
v'u-tue  of  any  Act  or  Acts  of  Parliament  for  or  |  either  by  a  stamp  impressed  upon  the  paper 
in  respect  of  the  several  instruments,  matters, '  whereon  any  such  instrument  is  written  or  by 
and  things  mentioned  or  described  (otherwise  i  an  adhesive  stamp  affixed  thereto,  and  toe 
than  by  way  of  exception)  in  the  Schedule  to  I  Commissioners  of  Inland  Revenue  shall  pro- 
tbis  Act  annexed,  and  whereon  other  duties  are  j  vide  stamps  of  both  descriptions  for  the  par- 
by  this  Act  granted,  shall  respectively  cease  pose  of  denoting  the  said  duties, 
and  determine,  and  shall  be  and  the  same  are  |  4.  In  any  case  where  an  adhesive  stamp 
hereby  repealed;  and  in  hen  and  instead  '  shall  be  used  for  the  purpose  aforesaid  on  any 
thereof  there  shall  be  granted,  raised,  levied,  j  receipt  or  upon  a  draft  or  order  respectively 
collected,  and  paid  in  and  throughout  the ,  chargeable  with  the  duty  of  Irf.  by  this  AtJ» 
United  Kingdom  of  Great  Britain  and  Ireland, !  the  person  by  whom  such  receipt  shalje 
to  and  to  the  use  of  her  Majesty,  her  heirs  and  I  given  or  such  draft  or  order  signed  JJ'J""! 
successors,  for  and  in  respect  of  the  several  |  shall,  before  the  instrument  shall  he  deiiverea 
instruments,  matters,  and  things  described  or  out  of  his  hands,  custody,  or  power,  caned  or 
mentioned  in  the  said  Schedule,  or  for  or  in  '  obliterate  the  stamp  so  used,  by  writing  tbere- 
respect  of  the  vellum,  parchment,  or  paper  on  his  name  or  the  initial  letters  of  his  name 
upon  which  any  of  them  respectively  shall  be  |  so  and  in  such  a  manner  as  to  i>how  cieany 
written,  the  several  duties  or  sums  of  money  and  distinctly  that  such  stamp  has  been  roaoe 
set  down  in  figures  against  the  same  respec- ,  use  of,  and  so  that  the  same  may  not  oeagai 
tively,  or  otherwise  specified  or  set  forth  in  the  used ;  and  if  any  person  who  shall  wnte  o 
said  Schednle,  which  said  Schedule,  and  the  I  give  any  such  receipt  or  discharge  or  ^^^^ 
several  provisions,  regulations,  directions,  and  i  sign  any  such  draft  or  order  with  any  aabestr^ 
exemptions  therein  contained  with  respect  to  the  stamp  thereon,  shall  not  bondjide  in  ^^'^\ 
said  duties,  and  the  instruments,  matters,  and  aforesaid  effectually  cancel  or  ^Y]^r^ 

things  charged  therewith  or  exempt  therefrom,  ' 

shall  be  deemed  and  taken  to  be  part  of  this 
Act,  and  shall  be  applied,  observed,  and  pnt 
in  execution  accordingly  :  Provided  always, 
that  nothing  herein  contained  shall  extend 
to  nepcal  or  alter  any  of  the  said  Stamp  Duties 
now  payable  in  relation  to  any  deed  or  instru- 


Stamp,  he  shall  forfeit  the  sum  of  iw-  - 

5.  If  any  person  shall  fraudulently  ge^^" 
or  remove,  or  cause  or  procure  to  oe  i^ 
off  or  removed,  from  any  paper  "^^^^^^l 
receipt  or  any  draft  or  order  shall  be 'i^"^' 
any  adhesive  stamp,  or  if  any  person  sbai  ^ 
or  use  any  such  stamp  which  shall  '**'?^j 


which  shall  have  been  signed  or  executed  I  gotten  off  or  removed  from  any  pap^^  ^y  j^^^^ 

•  any  receipt  or  any  draft  or  order  shau    ^^ 
'  been  written,  to  or  for  any  receipt,  ara  h 


by  any  party  thereto,  or  which  shall  bear  date  •  any  receipt  or  any  draft  or  order  si 
-  Mmnt  or  upon  the  lOth  of  Octobnr,  1 853. 
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order^  or  anr  paper  whereon  any  such  receipt^ 
draft,  or  order  shall  he  or  he  intended  to  be 


ed  with  the  said  duty  of  60/..  then  apon  pay- 
ment of  such  further  sum  of  money  as  with  the 


written ;  or  if  any  person  shall  do  or  practise  said  dutv  of  60/.  will  make  up  the  full  Stamp 

Duty  which,  at  the  date  of  such  articles  or 
contract,  was  payable  by  law  on  articlea  of 
clerkship  in  oraer  to  admission  in  any  of  the 
Courts  at  Westminster,  it  shall  be  lawful  for 
the  Commissioners  of  Inland  Revenue  and  they 
are  hereby  required  to  stamp  the  said  articlea 
or  contract  with  a  stamp  or  stamps  to  denote 
such  further  duty,  and  thereupon  such  articles 
or  contract  shall  be  as  valid  and  effectual  for 
entitling  such  person  to  admission  in  any  of 
the  Courts  at  Westminster  as  if  the  same  had 
been  duly  stamped  with  such  full  duty  in  the 
first  instance. 

8.  And  whereas  by  an  Act  passed  in  the  48 
Geo.  3,  c.  149«  8.  38,  persons  intromiting  with 
or  entering  upon  the  possession  or  manage- 
ment of  any  personal  or  movable  estate  or 
effects  in  Scotland  of  any  person  dying,  are 
required  to  exhibit  a  full  and  true  inventory, 
duly  stamped,  to  be  recorded  as  in  the  said 
Act  is  provided,  of  all  the  personal  or  move- 
able estate  and  effects  of  the  deceased  already 
recovered  or  known  to  be  existing ;  and  if  at 
any  subsequent  period  a  discovery  shall  be 
made  of  any  other  effects  belonging  to  the  de- 
ceased, an  additional  inventory  of  the  same  is 
in  like  manner  to  be  exhibited  and  recorded; 
and  every  such  additional  inventory  is  charge- 
able by  law  with  the  full  a4  valorem  stamp 
duty  payable  in  respect  of  the  total  amount  or 
value  01  the  estate  and  effects  specified  therein, 
and  in  any  such  former  inventory ;  and  there- 
upon the  party  exhibiting  the  same  is  entitled 
to  receive  bacK  the  amount  of  the  Stamp  Duty 
paid  on  such  former  inventory ;  and  it  is  ex- 
pedient to  prevent  the  inconvenience  attending 
the  over-payment  of  the  Stamp  Duty  in  such 
cases  by  charging  on  any  such  additional  in- 
ventory the  deficient  Stamp  Duty  only: 

Every  such  additional  inventory  to  be  made 
and  recorded  as  aforesaid  shall  be  chargeable 
only  with  such  amount  of  Stamp  Duty  as,  to- 
gether with  the  Stamp  Duty  charged  upon 
any  former  duly  stamped  inventory  of  the  es- 
tate and  effects  of  the  said  deceased  person 
already  exhibited  and  recorded,  shall  make  up 
the  full  amount  of  Stamp  Duty  chargeable  by 
law  in  respect  of  the  total  amount  or  value  of 
Westminster,  the  Stamp  Duty  of  120/.,  and  in  I  all  the  estate  and  effects  of  the  sidd  deceased 
order  to  admission  in  any  of  the  Courts  of  the  .  specified  in  the  said  additional  and  any  such 
Counties  Palatine,  the  Stamp  Duty  of  60/. :   former  inventory. 

And  whereas  where  any  person  has  become '  9-  No  licence  granted  to  any  Spiritual  per- 
bound  and  has  served  as  a  clerk  under  any  I  son  to  perform  Divine  Service  in  any  building 
euch  articles  or  contract  stamped  with  the  said  approved  by  the  bishop  in  lieu  of  any  Church 
duty  of  60/.  in  order  to  his  admission  as  an  at- 1  or  chapel  wnilst  the  same  is  under  repair,  or  is 
tomey  or  solicitor  in  any  of  the  Courts  of  the  |  re-building,  or  in  any  building  so  approved  for 
Counties  Palatine,  he  is  capable  of  being  ad-  the  convenience  of  the  inhabitants  of  a  parish 
mitted  in  any  of  her  Majesty's  Courts  aC  West- 1  resident  at  a  distance  from  the  church  or  con- 
minster,  but  only  upon  the  payment  of  the ,  secrated  chapel,  shall  be  chargeable  with  any 
further  Stamp  Duty  of  120/. ;  and  it  is  expedi- 1  Stamp  Duty. 

ent  to  afford  relief  in  such  cases :  i      10,  And  whereas  by  the  said  Act  pMsed  in 

Where  any  person  shall  have  become  bound  i  the  55  Xjieo.  3,  it  is  provided  that  where  any 
as  a  clerk  in  order  to  his  admission  as  an  at- !  property  is  sold  and  conveyed  subject  to  any 
torney  or  solicitor  in  any  of  the  Courts  of  the  .  debt  or  sum  of  money  to  be  afterward*  paid 
Counties  Palatine  by  articles  or  contract  stamp- '  by  the  purchaser,  the  same  shall  be  deameid  to 


or  be  concerned  in  any  fraudulent  act,  con- 
triyance,  or  device  whatever,  not  specially  pro- 
vided for  by  this  or  some  other  Act  of  Parlia- 
ment, with  intent  or  design  to  defraud  her 
Majesty,  her  heirs  or  successors,  of  any  duty 
by  this  Act  granted  upon  receipts  or  upon 
drafts  or  orders,  every  person  so  offending  in 
any  of  the  said  several  cases  shall  forfeit  the 
aum  of  20/. 

6.  For  better  securing  the  Stamp  Duties  by 
Law  chargeable  on  policies  of  insurance  upon 
Lives,  and  for  preventing  frauds  in  respect  of 
any  such  insurances : 

Every  person  who  shall  make  or  agree  to 
make,  or  shall  receive  anv  premium  or  valu- 
able consideration  for  making,  any  assurance 
or  insurance  upon  any  life  or  lives,  or  upon 
any  event  or  contingency  relating  to  or  de- 
pending upon  any  life  or  lives,  shall,  within 
one  calendar  month  after  the  payment  or 
giving  of  any  such  premium  or  consideration, 
make  out  and  sign  or  execute,  or  cause  and 
procure  to  be  made  out  and  signed  or  exe- 
cuted, upon  vellum,  parchment,  or  paper,  duly 
etamped,  a  policv  of  such  assurance  or  insur- 
ance, and  have  tne  same  ready  to  be  delivered 
to  the  party  entitled  thereto,  and  shall  upon 
demand  made  by  any  such  party,  or  any  agent 
in  that  behalf  duly  authorised,  deliver  the  same 
to  Vim,  or  in  default  in  any  of  the  cases  afore- 
aaid  shall  forfeit  the  sum  of  50/. : 

Every  person  who  at  the  time  of  the  pay- 
ment or  giving  of  any  such  premium  or  consi- 
deration shall  be  a  managing  director  of  or  the 
secretary  to  or  other  principal  officer  of  any 
society  or  company  receiving  any  such  pre- 
mium or  consideration,  shall  be  deemed  to  be  a 
person  making  or  agreeing  to  make  such  as- 
surance or  insurance,  and  shall  be  subject  and 
liable  to  the  penalty  by  this  Act  imposed  for 
any  such  default  as  aforesaid. 

r.  Whereas  by  an  Act  passed  in  the  55  Geo. 
3,  c.  184,  certain  Stamp  Duties  are  imposed  on 
any  articles  of  clerkship  or  contract  whereby 
any  person  shall  first  become  bound  to  serve 
as  a  clerk  in  order  to  his  admission  as  an  at- 
torney or  solicitor  in  any  Court ;  that  is  to  say, 
in  order  to  admission  in  any  of  the  Courts  at 
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be  the  purchase  or  consideration  money  in  re- 
spect whereof  the  said  ad  valorem  duty  charged 
upon  the  sale  and  conveyance  of  property  is  to 
be  paid  :  And  whereas  it  has  been  held  and  de- 
termined that  the  said  ad  valorem  dutv  is  pay- 
able in  respect  of  any  such  sum  or  aebt  only 
where  the  purchaser  is  personally  liable  or 
bound,  or  undertakes  or  agrees  to  pay  the 
same  or  to  indemnify  the  vendor  against  the 
same ;  and  it  is  expedient  to  alter  and  amend 
the  law  in  this  respect : 

Where  any  lands  or  other  property  shall  be 
sold  and  conveyed  subject  to  any  mortgage, 
wadset,  or  bond,  or  other  debt«  or  to  any  gross 
or  entire  6um  of  money,  such  sum  of  money 
or  debt  shall  be  deemed  the  purchase  or  con- 
sideration money,  or  part  of  the  purchase  or 
consideration  money,  as  the  case  may  be,  in 
respect  whereof  the  said  ad  valorem  duty  shall 
be  paid,  notwithstanding  the  purchaser  shall 
not  be  or  become  personally  liable  or  shall  not 
undertake  or  agree  to  pay  the  same  or  to  in- 
demnify the  vendor  or  any  person  against  the 
same,  anything  in  any  Act  or  otherwise  to  the 
contrary  notwithstanding. 

11.  And  whereas  it  has  been  adjudged  and 
determined  by  law  that  upon  the  sale  of  pro- 
perty, where  the  consideration  expressed  in  the 
conveyance  is  a  rent-charge  or  an  annuity 
made  subject  to  redemption  or  re-purchase,  ad 
valorem  Stamp  Duty  is  chargeable  under  the 
Act  passed  in  the  Session  of  Parliament  held 
in  the  13  &  14  Vict.  c.  97,  only  where  such 
redemption  or  re- purchase  may  be  enforced  at 
the  option  of  the  vendor,  and  it  is  expedient  that 
such  duty  should  be  chargeable  in  all  cases 
where  such  rent-charge  or  annuity  is  made  re- 
deemable : 

In  any  case  where  property  shall  be  sold  and 
conveyed  in  consideration  of  any  rent-charge 
or  annuity,  or  any  annual  or  periodical  pay- 
ment to  be  made  permanently  or  for  any  inde- 
finite period,  so  that  the  total  amount  of  the 
money  to  be  paid  for  such  property  cannot  be 
previously  ascertained,  which  rent-charge,  an- 
nuity, or  other  payment  shall  be  made  subject 
to  redemption  or  purchase  upon  terms  and 
conditions  specified  in  the  deed  or  instrument 
whereby  the  property  sold  shall  be  conveyed 
to  or  vested  in  the  purchaser  or  any  person  by 
his  direction,  the  money  or  the  consideration 
mentioned  in  the  said  deed  or  instrument  as 
that  on  payment  or  transfer,  delivery  or  satis- 
faction, of  which  the  said  rent-charge,  annuity, 
or  other  payment  shall  be  redeemed  or  pur- 
chased or  repurchased,  or  shall  cease  to  be 
payable,  shall  be  deemed  to  be  the  purchase- 
money  or  consideration  on  the  sale  of  the  said 
property  so  sold  and  conveyed,  and  in  respect 
of  which  last-mentioned  purchase-money  or 
consideration  the  ad  valorem  duty  shall  be 
chargeable ;  and  where  any  sach  last-men- 
tioned consideration  shall  consist  wholly  or  in 
part  of  any  stock  or  securitv  mentioned  in  the 
said  Act,  the  value  thereof  shall  be  ascertained 
as  in  such  Act  is  in  that  behalf  provided ;  and 
where  any  such  annuity,  rent-charge,  or  other 
payment  aforesaid  shdl  be  made  subject  to 


redemption  or  purchase  or  re-parchase  or  dis- 
,  continuance  upon  payment  or  satisfaction  of 
any  money  or  value  to  be  ascertained  or  caleo- 
lated  in  manner  provided  in  the  said  deed  or 
I  instrument,  the  amount  of  such  money,  or 
,  value  shall  for  the  purpose  of  charging  the  said 
I  ad  valorem  duty,  be  ascertained  or  cidcoUted 
I  as  in  such  deed  or  instrument  shall  be  so  pro- 
I  vided. 

12.  And  whereas  by  the  said  Act  of  the  13  & 
,  14  Vict.  c.  97«  a  Stamp  Dut^^  of  5«.  was  granted 
,  and  imposed  upon  the  dupUcate  or  counterpart 
of  any  deed  or  instrument   chargeable  with 
I  Stamp  Duty  (exclusive  of  progressive  daty]  to 
^  the  amount  of  5s.  or  upwards;  and  it  is  provided 
I  that  in  such  case  the  duplicate  or  counterpart 
shall  not  be  available  unless  stamped  with  a 
j  particular  stamp  for  denoting  or  testifying  the 
,  payment  of  the  full  and  proper  Stamp  Duty  on 
i  the  original  deed  or  instrument ;  and  it  is  ex- 
pedient to  dispense  with   the  said  particuiar 
I  stamp  on  counterparts  of  leasee  : 
I     Notwithstanding  anything  contained  in  the 
'  said  Act,  the    counterpart   of    any  lease  of 
I  lands,  tenements,  or  hereditaments,  being  duly 
stamped  with  the  said  Stamp  Duty  of  5«.,  or 
,  any  higher  Stamp  Duty  (exclusive  of  progres- 
1  sive  duty),  and  not  being  executed  or  signed 
by  or  on  behalf  of  any  lessor  or  grantor,  shall 
be  available  as  a  counterpart  without  being 
'  stamped  with  a  particular  stamp  for  denoting 
I  or  testifying  the  payment  of  the  Stamp  Duty 
chargeable  on  the  original  lease. 
'      13.  And  whereas  by  the  said  Act  of  the  13 
&  14  Vict.,  when  any  deed  or  instrument  shan 
be  presented  to  the  Commissioners  of  Inland 
Revenue,  and  the  fee  of  10^.  shall  be  paid  to 
tbem  for  their  opinion  as  to  the  Stamp  Duty 
with  wliich  such  deed  or  instrument  in  their 
judgment  is  chargeable,  the  said  Commission- 
ers are  required  to  assess  and  charge  the  Stamp 
Duty  on  such  deed  or  instrument,  and,  on  the 
same  being  duly  stamped,  to  impress  therwn 
a  particular  stamp  to  signify  and  denote  that 
the  full  amount  of  Stamp  Duty  with  which 
such  deed  or  instrument  is  by  law  chargeable 
has  been  paid:  And  whereas  the  said  Com- 
missioners are  not  authorised  to  impress  a  par- 
ticular stamp  upon  any  deed  or  instrument  not 
chargeable  with  any  SUmp  Duty  in  order  to 
denote  that  the  same  is  not  so  chargeable :  and 
it  is  expedient  that  provision  should  be  made 
for  that  purpose : 

It  shall  be  lawful  for  any  person  to  present 
to  the  said  Commissioners  any  deed  or  instru- 
ment, and  upon  payment  of  the  fee  of  I0*.i 
as  in  the  said  Act  is  mentioned,  to  require  thor 
opinion  whether  or  not  the  same  is  chargcaoie 
with  any  Stamp  Duty,  and  if  the  said  (^ffl- 
missioners  shall  be  of  opinion  that  such  deea 
or  instrument  is  not  chargeable  with  any  Stamp 
Duly,  it  shall  be  lawful  for  them  and  they  are 
hereby  required  to  impress  thereon  a  particular 
I  stamp,  to  be  provided  by  them  for  that  P^H^J 
I  with  such  word  or  words,  or  device  or  fy***?? 
i  thereon  as  they  shall  think  proper  in  that  o*- 
'  half,  which  shall  signify  and  denote  that  sucn 
I  deed  is  not  chargeable  with  any  Stamp  V^' 
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and  every  each  deed  or  instrument  upon  wbich 
the  said  stamp  shall  be  impressed  shall  be 
deemed  to  be  not  so  chargeable,  and  shall  be 
receirable  in  evidence  in  all  Courts  of  Law  and 
Equity,  notwithstanding  any  objection  made  to 
the  same  as  being  chargeable  with  Stamp 
Duty,  and  not  stamped  to  denote  the  same : 
Provided  always,  that  if  the  said  Commission- 
ers shall  assess  and  charge  any  Stamp  Duty 
upon  or  in  respect  of  any  such  deed  or  instru- 
ment, and  the  party  presenting  the  same  and 
paying  such  duty  shall  declare  himself  dissatis- 
fied with  their  determination,  it  shall  be  lawful 
for  him  to  appeal  against  the  same  to  her  Ma- 
jesty's Court  of  Exchequer,  on  the  terms  and 
in  the  manner  in  the  said  Act  provided ;  and 
the  said  Court  shall  hear  and  determine  the 
appeal,  and  decide  whether  the  said  deed  or 
instrument  is  chargeable  with  any,  and  if  any, 
what  Stamp  Duty ;  and  if  the  Court  shall  be 
of  opinion  that  the  same  is  not  so  chargeable, 
or  is  chargeable  with  a  less  amount  of  duty 
than  shall  have  been  assessed  and  charged 
thereon,  then  the  amount  of  such  duty  or  of 
the  excess  (as  the  case  may  be]  shall  be  re- 
turned to  the  appellant,  together  with  the  sum 
deposited  as  in  the  said  act  mentioned  ;  and  if 
the  Court  shall  be  of  opinion  that  any  further 
duty  is  chargeable  on  the  said  deed  or  instru- 
ment, such  further  duty  shall  be  paid  to  the 
said  Commissioners,  and  the  Court  shall  order 
and  enforce  the  payment  thereof  accordingly. 

14.  And  whereas  it  would  facilitate  the  trans- 
fer of  the  bonds  and  mortgages  given  by  pub- 
lic companies  under  the  provisions  of  Acts  of 
Parliament  as  securities  for  money  which  such 
companies  are  by  the  said  Acts  expressly  em- 
powered or  authorised  to  borrow,  if  the  trans- 
fers or  assignments  of  such  bonds  or  mort- 
gages were  endorsed  thereon,  and  were  ex- 
empted from  Stamp  Duty,  and  it  is  expedient 
to  grant  such  exemption  in  consideration  of  a 
composition  Stamp  Duty  being  paid  on  such 
bonds  and  mortgages  on  the  original  making 
and  issuing  thereof,  in  lieu  of  the  Stamp  Duty 
with  which  such  transfers  or  assignments 
would  otherwise  be  chargeable  : 

W))ere  on  the  original  making  and  issuing 
of  any  such  bond  or  mortgage  as  aforesaid,  and 
before  any  transfer  or  assignment  thereof,  the 
same  shall  be  stamped  with  an  amount  of 
Stamp  Duty  equal  to  three  times  the  amount  of 
the  ad  valorem  Stamp  Duty  chargeable  thereon 
by  law,  and  over  and  above  the  said  ad  valorem 
duty,  then  every  transfer  or  assignment  there- 
after made  of  such  bond  or  mortgage  by  en- 
dorsement thereon  shall  be  deemed  to  be  ex- 
empt from  the  Stamp  Duty  which  would  other- 
wise be  payable  in  respect  of  such  transfer  or 
assignment:  Provided  always,  that  nothing 
herein  contained  shall  extend  to  exempt  any 
such  transfer  or  assignment  from  any  Stamp 
Duty  to  which  it  may  be  liable  as  a  settlement 
of  the  money  or  stock  secured  by  such  bond 
or  mortgage,  or  any  portion  thereof. 

15.  And  whereas  it  is  desirable  to  facilitate 
the  purchase  of  stamped  paper,  covers,  or  en- 
velopes, and  of  other  stamps  for  expressing  or 


denoting  the  rates  or  duties  of  postage,  (all  of 
which  are  hereinafter  designated  as  postage 
stamps),  and  for  that  purpose  to  enable  certain 
persons  in  the  service  of  the  Post  Office  to  sell 
postage  stamps  without  having  any  such 
licence  as  the  la'.vs  now  in  force  require  in  that 
behalf,  and  without  b.ing  subject  or  liable  to 
any  penalty  for  carrying  about  postage  stamps 
for  sale : 

It  shall  be  lawful  for  the  Postmaster-General 
by  writing  under  his  hand  to  authorise  and 
appoint  any  person  in  the  service  or  employ- 
ment of  the  Post  Office  to  sell  postage  stamps 
at  any  particular  house  or  place  to  be  specified 
for  that  purpose,  and  also  any  messenger  or 
other  person  employed  in  the  delivery  of  letters 
sent  by  post  to  carry  about  for  sale  and  to  sell 
at  any  place  postage  stamps,  and  all  such  per- 
sons shall  during  the  period  that  such  authority 
and  appointment  shall  remain  in  force  and  un- 
revoked, without  any  licence  or  any  authority 
other  than  last  aforesaid,  be  at  liberty  to  sell  at 
any  house  or  place  to  be  specified  as  aforesaid, 
or  if  so  authorised  to  carry  about  for  sale  and 
sell  at  any  place,  any  postage  stamps,  and  such 
persons  respectively  shall  not  be  subject  or 
liable  to  any  penalty  or  forfeiture  for  so  doing, 
anything  in  any  Act  or  Acts  to  the  contrary 
notwithstanding. 

l6.  And  whereas  by  an  Act  passed  in  the 
D  Geo.  4,  c.  1 8,  granting  stamp  duties  upon 
playing  cards  made  fit  for  sale  or  use  in  the 
United  Kingdom,  such  duties  to  be  denoted  on 
the  ace  of  spades  of  each  pack  of  cards,  it  is 
enacted,  that  no  playing  cards  shall  be  sold  as 
waste  cards  unless  a  corner  of  each  cai*d  shall 
be  cut  off  at  least  half  an  inch  in  depth,  and 
other  provisions  are  therein  contained  for  se- 
curing the  said  duties :  And  whereas  packs  or 
parcels  of  cards  fit  and  intended  for  use  and 
play,  but  not  containing  an  ace  of  spades  duly 
stamped,  are  commonly  sold  under  the  pre- 
tence of  being  waste  cards,  each  of  such  cards 
having  a  corner  cut  off,  whereby  the  said 
duties  are  evaded  ;  and  it  is  expedient  to  pre- 
vent such  practice  : 

T<o  playing  cards,  except  such  as  shall  be 
bond  fide  spoiled  and  rendered  unfit  for  use  as 
playing  cards  in  the  process  of  manufacture, 
ana  which  shall  have  a  corner  cut  off  as  in  the 
said  last-mentioned  Act  is  provided^  nor  any 
cards  commonly  called  or  known  as  picture 
cards  or  court  cards,  shall  be  deemed  to  be 
waste  cards ;  and  no  playing  cards  except 
waste  cards  shall  be  sold  otherwise  than  in 
packs  each  pack  containing  52  cards  of  the 
four  usual  suits  of  13  cards  each,  including  an 
ace  of  spades  duly  stamped  for  denoting  the 
duty  by  the  said  Act  granted  on  a  pack  of 
cards,  and  tied  up  together  in  manner  directed 
by  the  said  Act ;  and  if  any  person  shall  sell 
or  expose  or  keep  for  sale  any  playing  cards, 
not  being  a  pack  of  cards  as  aforesaid,  and  the 
same  not  being  bond  fide  waste  cards  within 
the  meaning  of  this  Act,  he  shall  for  every 
pack,  parcel,  or  separate  quantity  of  cards  so 
sold  or  exposed  or  kept  for  sale,  forfeit,  if  he 
shall  not  be  a  licensed  maker  of  playing  cards, 
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the  sam  of  10^.,  and  if  he  shall  be  such  licensed 
maker  the  snm  of  20^ ;  and  all  cards  so  sold 
or  exposed  or  kej)t  for  sale  shall  be  forfeited, 
and  may  be  seized  and  taken  by  any  officer  of 
Inland  Revenue,  and  be  disposed  of  as  the 
Commissioners  of  Inland  Revenue  shall  direct ; 
provided  that  if  in  any  proceeding  any  question 
shall  arise  whether  any  cards  are  or  were  bond 
fide  waste  cards  or  not,  proof  of  the  affirmative 
thereof  shall  lie  on  the  party  selling  the  same 
or  having  or  keeping  the  same  for  sale. 

17.  And  whereas  by  an  Act  passed  in  the 
Session  held  in  the  7  &  8  Geo.  4,  c.  53,  officers 
of  excise  and  persons  employed  in  the  collec- 
tion or  m;  nagement  of  or  accounting  for  the 
Revenue  of  Excise  are  exempted  from  serving 
as  mayor  or  sheriflT,  or  in  any  corporate  or  pa- 
rochial or  other  public  office  or  employment, 
or  on  any  jury  or  inquest,  or  in  the  militia ; 
and  it  is  expedient  to  extend  the  same  to  all 
other  officers  appointed  by  or  under  the  Com- 
missioners of  Inland  Revenue: 

No  officer  or  person  appointed  by  the  Com- 
missioners of  Inland  Revenue,  or  employed  by 
them  or  under  their  authority  or  direction  in 
any  way  relating  to  any  of  the  duties  under 
their  care  or  management  shall,  so  long  as  he 
shall  continue  in  and  exercise  such  last-men- 
tioned office  or  employment,  be  compelled  to 
serve  as  mayor  or  sheriff,  or  in  any  of  the 
offices,  employments,  or  capacities  in  the  said 
Act  and  hereinbefore  in  that  behalf  mentioned. 

18.  Where  any  person  shall  be  possessed  of 
any  stamps  rendered  useless  by  this  Act,  it 
shall  be  lawful  for  the  Commissioners  of  In- 
land Revenue,  on  application  to  them  or  to 
their  proper  officer  in  that  behalf,  at  anytime 
within  six  calendar  montbs  after  the  com- 
mencement of  this  Act  to  cancel  anti  make  al- 
lowance for  the  same,  as  in  the  case  of  spoiled 
stamps,  after  deducting  the  discotmt  by  law 
granted  on  the  purehase  of  receipt  stamps. 

19.  Provided  always,  That  any  draft  or  order 
drawn  upon  a  banker  for  a  sam  of  money  pay<- 
able  to  order  on  demand  whieh  shall,  when 
presented  for  payment,  purport  to  be  endorsed 
by  the  person  to  whom  tne  same  shall  be  drawn 
payable,  shall  be  a  sufficient  authority  to  such 
Danker  to  pay  the  amount  of  such  draft  or 
order  to  the  bearer  thereof;  and  it  shall  not  be 
incumbent  on  such  banker  to  prove  that  such 
endorsement,  or  any  subsequent  endorsement, 
was  made  by  or  under  the  direction  or  autho- 
rity of  the  person  to  whom  the  said  draft  or 
order  was  or  is  made  payable  either  by  the 
drawer  or  any  indorser  thereof 

20.  And  whereas  br  an  Act  passed  in  the 
Session  of  Parliament  tield  in  the  5  &  6  Vict.  c. 
82,  certain  rates  and  duties  denomimted  Stamp 
Duties  were  granted  and  made  payable  in  Ire- 
land for  a  limited  term ;  and  by  four  several 
Acts  passed  respectively  in  the  8th,  11th,  I4tb 
and  16th  years  of  her  Majesty's  reign,  the  same 
rates  and  duties  were  continued  for  four  other 
several  and  successive  terms,  the  last  of  which 
will  expire  on  the  10th  of  October,  1853;  and 
it  is  expedient  to  make  the  said  rates  and  duties 
perpetna!: 


All  the  several  sums  of  money  and  duties 
and  composition  for  duties  granted  and  roade 
payable  in  Ireland  by  the  said  Act  of  the  5  &  6 
Vict.  c.  82,  and  not  repealed  by  any  subsequent 
Act,  and  also  all  duties  now  payable  in  lieu  or 
instead  of  any  of  the  said  duties  which  may 
have  been  so  repealed,  shall  be  and  the  same 
are  hereby  continued  and  made  perpetual,  and 
shall  be  charged,  raised,  levied,  collected,  and 
paid  unto  and  for  the  use  of  her  Majesty,  her 
heirs  and  successors  for  ever  :  The  said  Act  of 
the  6  &  6  Vict.,  and  all  and  every  other  Act 
and  Acts  now  in  force  in  relation  to  the  duties 
and  composition  for  duties  which  are  conticued 
by  this  Act,  shaU  se\'erally  be  continued  and 
remain  in  full  force  in  all  respects  in  relation  to 
the  said  duties  and  composition  for  duties 
hereby  continued  and  granted,  and  all  and 
every  the  powers  and  authorities,  rules,  regula- 
tions, directions,  penalties,  forfeitures,  clauses, 
matters,  and  things  contained  in  the  said  Acts 
or  any  of  them,  and  in  force  as  aforesaid  shall 
severally  and  respectively  be  duly  observed, 

{>ractised,  applied,  and  put  in  execution  in  re- 
ation  to  the  said  duties  and  composition  for 
duties  hereby  continued  and  granted  for  tbe 
charging,  raising,  levying,  paying,  accounting 
for,  and  securing  of  tne  said  duties  and  com- 
position for  duties,  and  all  arrears  thereof,  and 
for  the  preventing,  detecting,  and  punishing  of 
all  frauas,  forgeries,  and  other  offences  relating 
thereto,  as  fully  and  effectually  to  all  intents 
and  purposes  as  if  the  same  powers,  authorities, 
rules,  regulations,  directions,  nenalties,  forfeit- 
ures, clauses,  matters,  and  things  were  par- 
ticularly repeated  and  re-enacted  in  the  body 
of  this  Act  with  reference  to  the  said  duties 
and  composition  for  duties  hereby  granted. 

The  ScHBDULB  referred  to  by  this  Act. 

£   s*  d. 

Apprenticeship  and  Clerkship, — In- 
denture, or  other  Instrument  or  writ- 
ing, containing  the  covenants,  ar- 
ticles, or  agreements  for  or  relating 
to  the  service  of  any  apprentice, 
clerk,  or  servant  who  shall  be  put  or 
placed  to  or  with  any  master  or 
mistress,  or  to  or  with  any  new  mas- 
ter or  mistress^  either  by  assign- 
ment, transfer,  or  turn-over,  or 
upon  the  death,  absence,  or  inca- 
pacity of  the  former  master  or  mis* 
tress,  or  otherwise,  to  learn  any 
profession,  trade,  or  employment 
whatsoever  (except  articles  of  clerk- 
ship or  apprenticeship  to  any  attor- 
ney, solicitor,  or  other  person  in 
order  to  admission  in  any  Court,  or 
in  any  office  in  any  Court),  or  any 
writing  whatever  (except  as  afore- 
said) whereby  any  such  assignment, 
transfer,  or  torn-over  may  be  effec- 
tuated or  ascertained ; 

Where  no  sum  of  money  or  other 
matter  or  thing  shall  be  paid,  given, 
assigned,  or  conveyed,  or  be  sc-  ^ 
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cured  to  be  paid,  giyen,  assigned, 
or  conveyed  to  or  for  the  ase  or  be- 
nefit of  tne  master  or  mistress,  with 
orin  respect  of  an^ apprentice,  clerk, 

or  servant 0 

Debenture  or  certificate  for  entitling 
any  person  to  receive  any  drawback 
of  any  duty  or  duties,  or  part  of  any 
duty  or  duties  of  Customs  or  Ex- 
cise, or  any  bounty  payable  out  of 
the  Revenue  of  Customs  or  Excise, 
for  or  in  respect  of  any  goods, 
wares,  or  merchandise  exported  or 
shipped  to  be  exported  from  any 
part  of  the  United  Kingdom  to  any 
iHtrt  beyond  the  sea ; 
Wnere  the  drawback  or  bounty  to  be 

received  shall  not  exceed  10/.        .0 
Where  the  same  shall  exceed  10^  and 

not  exceed  50/.       .  .0 

And  where  the  same  shall  exceed  50/.  0 
I>raft  or  Order  for  the  payment  of  any 
sum  of  money  to  the  bearer  or  to 
order,  on  demand  .  .        .0 

And  the  following  instruments  shall 
be  deemed  and  taken  to  be  drafts 
OT  orders  for  the  payment  of  money 
within  the  intent  and  meaning  of 
this  Act,  and  of  any  Act  or  Acts  re- 
lating to  the  Stamp  Duties  on  bills 
of  exchange,  drafts,  or  orders,  and 
shall  be  chargeable  accordingly  with 
the  Stamp  Duties  imposed  by  this 
Act  or  any  such  Act  or  Acts ;  viz : 
All  documents  or  writings  usually 
termed  letters  of  credit,  or  whereby 
any  person  to  whom  any  such  do- 
cument or  writing  is  or  is  intended 
to  be  defivered  or  sent  shall  be  en- 
titled, or  be  intended  to  be  entitled 
to  hare  credit  with,  or  in  account 
with,  or  to  draw  upon  any  other 
person  for,  or  to  receive  from  such 
other  person  any  sum  of  money 
therein  mentioned. 
Exemptions  from  the  Duties  on 
Drops  or  Orders,  —  All  drafts 
or  orders  for  the  payment  of 
money  to  the  bearer  on  demand, 
drawn  upon  any  banker  or  bankers, 
now  by  law  exempt  from  Stamp 
Duty. 
All  letters  of  credit,  whether  in  sets  or 
not,  sent  by  persons  in  the  United 
Kingdom  to  persons  abroad  autho- 
rising drafts  on  the  United  King- 
dom. 
Folicij  of  Assurance  or  Insurance,  or 
other  instrument,  by  whatever 
name  the  same  shall  be  called, 
whereby  any  insurance  shall  be 
made  upon  any  life  or  lives,  or 
upon  any  event  or  contingency  re- 
lating to  or  depending  upon  any 
Bfc  or  lives ; 
Where  the  sum  insured  shall  not  ex- 
ceed'500/.; 


£   8.  d. 


2     6 


1  0 

2  6 
5    0 


0     1 


£   s.  d. 
Then  for  every  60/.,  and  any  frac- 
tional part  of  50/ 0    0    6 

And  where  it  shall  exceed  500/.,  and 

shall  not  exceed  1,000/. ; 
Then  for  every  100/.,  and  any  frac- 
tional part  of  100/.        .  .010 
And  where  it  shall  exceed  1,000/. ; 
Then  for  every  1,000/.,  and  any  frac- 
tional part  of  1,000/.      .        .        •  0  10    0 
Receipt  or  Discharge  given  for  or 
upon  the  payment  of  money  amount- 
ing to  2/.  or  upwards     .         .        .001 
Exemption,  —  Receipts    given    for    money 
deposited  in  any  bank,  or  in  the  hands  of 
any  banker   to   be    accounted   for,   whether 
with  interest  or  not;   provided  the  same  be 
not  expressed  to  be  received   of  or  by  the 
hands    of    any    other    than    the    person    to 
whom  the  same  is  to  be  accounted  for  s  Pro- 
vided always,  that  this  exemption  shall  not  ex- 
tend to  receipts  or  acknowledgments  for  sums 
paid  or  deposited  for  or  upon  letters  of  allot- 
ment of  shares  or  in  respect  of  calls  upon  any 
scrip  or  shares  of  or  in  any  joint-stock  or  other 
company  or  proposed  or  mtended  company, 
which  said  last-mentioned  receipts  or  acknow- 
ledgments, by  whomsoever  given,  shall  he  liable 
to  tne  duty  by  this  Act  charged  on  receipts. 

ROYAL  ASSENTS  TO  THE  LAW  BILLS 
OF  1852-1863. 

It  may  be  useful  to  record  the  dates  of  the 
several  Acts  of  the  recent  Session  of  Parlia- 
ment, so  far  as  they  relate  to  the  Law.    The 
New  Parliament  having  met  before  Christmas, 
we  include  the  only  two  statutes  passed  at  the 
end  of  the  last  year  which  may  be  considered 
as  appertaining  to  the  profession. 
December  l6th,  1852. 
Bank  Notes  Forgery. 
Commons  Indosure. 

February  2\st,  1853. 
Stamp  Duties  on  Patents. 
'  March  ISth, 

County  Election  Polls. 
Commons  Indosure  (No.  2). 

May  9th, 
Law  of  Evidence  (Scotland). 
Office  of  Examiner  (Chancery). 
General  Board  of  Health. 
JttJie  U/A. 
Aggravated  Assaults. 
Liverpool  Borough  Court. 
JuM  2«/A. 
Income  Tax. 
Bail  in  Rrror. 

July  8th, 
Mfclicious  Ihjurics  (Ireland). 

August  ^th. 
Succession  Duty. 

Convicted  Prisoners'  Removal  and  Confine- 
ment. 

Taxing   Officer,    Common    Law    BusinefS 
(Ireland). 
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Bankruptcy  (Scotland). 
Copjholdti. 
Stamp  Duties. 
Stamp  Duties  (No.  2). 
Turnpike  Trusts'  Arrangement. 

August  \^th 
Parish  Vestries  (No.  2). 
Highway  Rates. 
Elections. 

Lunacy  Rtgulation. 

Incumbered  Estates'  (Ireland)  Act  Continu- 
ance. 

Newspaper  Stamp  Duties. 

Crime  and  Outrage  (Ireland). 

Registrar  of  Bankruptcy  Nf  eetings. 

Municipal  Coi-porations'  Act  Amendment. 

Sheriff  Courts  (Scotland). 

Oaths  in  Chancery,  &c. 

Land  Ta!c  Redemption. 

Turnpike  Acts  Continuance  (Ireland). 

Poor  Relief  Act  Continuance. 

August  20M. 
Evidence  Amendment. 
Passengers'  Act  Amendment. 
Registrar  of  the  Privy  Council. 
Government  of  India. 
Transportation. 
Assessed  Taxes. 
Insurance  on  Lives. 
Chancery  Suitors*  Relief. 
Lunatic  Asylums. 
Lunatics'  Care  and  Treatment. 
Courts  of  Common  Law  (Ireland). 
Charitable  Trusts. 
Copies  of  Specifications  Repeal. 
Defacing  the  Coin. 
Stock  in  Trade  E.vemption. 
General  Board  of  Health  (No.  3). 
Burials  beyond  the  Metropolis. 
Drainage  of  Lands  (Ireland). 
Smoke  Nuisance  Abatement  (Metropolis). 
Hackney  Carriage  Duties  (No.  2). 
Land  Tax  Redemption. 
Apprehension  of  Offenders. 
Betting  Houses. 
Commons  Inclosure  (No.  3). 
Female  Convicts. 
Loan  Societies. 
Friendly  Societies. 

Copyhold,  &c.,  Commission  Continuance. 
Metropolitan  Sewers'  Acts  Continuance. 
Ecclesiastical  Jurisdiction. 
Turnpike  Acts  Continuance. 
South  Sea  Companies'  Arrangement. 


Alteration  of  Oaths. 

County  Courts'  Further  Eitension. 

Polling  at  Elections'  Amendment. 

Poor  Removal. 

Church  Building  Acts'  Amendment. 

Criminal  Law  Amendment. 

County  Courts'  Equitable  Junsdiction. 

Bankruptcy  and  Insolvency  (Scotland). 

Arbitration  Law  Amendment. 


liauife  Of  C0mmonir. 

Repeal  of  Annual  Certificate  Duty. 

Disqualifying  Judicial  Officers  from  sitting 
in  House  of  Commons. 

County  Franchise. 

New  Trials  in  Criminal  Cases. 

Parish  Constables. 

County  Rates  and  Expenditure. 

Simony  Law  Amendment. 

Probates  of  Wills. 

Metropolitan  Building  Act. 

Juvenile  Offenders. 

Juvenile  Mendicancy. 

Expenses  of  Elections. 

Crown  Suits. 

Ecclesiastical  Leasing  Act  Amendment. 

Corrupt  Practices  at  Elections. 

Friendly  Societies  (No.  3). 

Petty  Sessions  (Ireland). 

Summary  Jurisdiction  (Ireland). 

Common  Law  Procedure  (No.  2.) 

Sale  and  Purchase  of  I^and. 

Registration  of  Assurances. 

Probate  and  Administration. 

Management  of  Episcopal  and  Capillar 
Property. 

Transfer  of  Land  in  Ireland. 

Absconding  Debtors  (Ireland). 

Criminal  Law  Amendment  (No.  2). 


LAW  BILLS  POSTPONED  OR  NEGA- 
TIVED. 

The  following  is  a  List  of  the  Bills  relating 
to  the  Law  which  were  introduced  either  in  the 
House  of  Lords  or  Commons^  but  postponed 
or  negatived  during  the  Session,  or  at  its 
close:— 

ftouitfe  of  iLorHir. 

Bankruptcy. 

Law  of  Evidence  and  Procedure. 

District  Courts  of  Bankruptcy  Abolition. 


NOTICES  FOR  THE  NEXT  SESSION  OF 
PARLIAMENT. 


HOUSE    OF   COMMONS. 

Mr.  Aglimby.'-To  call  the  attention  of  the 
House  to  the  state  of  the  Copyhold  Law :  to 
the  manner  in  which  the  Commissioners  haw 
effected  enfranchisements  under  the  powers  of 
the  voluntarv  Acts ;  and,  especially  to  the 
manner  in  which  they  shsdl  have  carried  out 
the  compulsory  Act  of  last  year. 

Mr.  Btt«.— Bill  to  make  further  proyiwon 
!  for  the  granting  of  New  Trials  in  Oi««»* 
Cases. 

Mr.  £war/.— Totel  repeal  of  the  ?wiiskme»i 
of  Death,  . 

Mr.  GTtgson.—BiVL  for  the  appointment  ol 
Official  Executors  and  Thutees.  , 

Mr.  Pe/te/*.— Bill  for  abolishing  the  Uyr(A 
Settlement  and  Removal  of  the  Poor;  for  *««^ 
blishing  an  uniform  poor-rate  in  England  and 
Walesy  retaining  the  present  mode  of  <^^^*^ 
and  expending  the  funds  through  a  central 
treasury,  in  connexion  with  the  Poor  ba* 
Board;  to  amend  the  Laws  for  the  pfotectoon 
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and  comfort  of  aged  married  paupers  $  and  for 
the  more  just,  efficient,  and  economical  ma- 
naipement  of  the  Poor. 

Mr.  Robert  Philiimore,  Select  Committee 
to  inquire  into  the  present  state  of  the  admini- 
stration of  Commercial  Jjaw  in  Great  Britain, 
and  to  consider  the  expediency  of  crcAting 
Tribunals  of  the  nature  of  Ckambere  of  Com^ 
merce,  (or  the  more  speedy  and  more  eeonomi-  \ 
cal  adjudication  of  suits  affecting  the  interests 
of  the  mercantile  community. 


INCORPORATED  LAW  SOCIETY. 


ANNUAL   REPORT    OF    TUB   COUNCIL. 

2lst  June,  1853. 

Thb  Council,  by  their  Special  Report  of  the 
10th  March  last,  laid  before  the  members  of 
the  Society  a  statement  of  the  various  steps 
which  had  been  taken  in  parliamentary  matters 
up  to  that  period  of  the  Session,  with  informa- 
tion on  several  topics  of  professional  interest,* 
— reserving  for  the  present  meeting  the  consi- 
deration of  the  general  affairs  of  the  Society, 
usages  of  the  Profession,  and  cases  of  malprac- 
tice. The  attention  of  the  Council  since  that 
time  has  been  constantly  engaged  on  numerous 
important  subjects  which  they  propose  to  class 
under  the  following  heads :  — 

Ist.  Bills  in  Parliament  relating  to  the  Law 
or  affecting  the  Profesaon.  2nd.  Measures 
for  repealing  the  Certificate  Duty.  3rd.  Re- 
muneration of  Solicitors,  particularly  in  Chan- 
cery proeeedings.  4th.  Legal  Education.  Sth. 
Removal  of  the  Courts.  6th.  Suggested  Im- 
provements in  Practice.  7th.  Usages  of  the 
Profession.  8th.  Malpractice  Cases.  9th. 
Encroachments  on  the  Profession.  10th.  Ge- 
neral Affairs  of  the  Society. 

L  Bills  in  Parliament. 

Registration  of  Assurancis.--Th\a  Bill  has 
been  again  introduced  into  Parliament  in  the  i 
present  Session  as  a  Government  measure :  it  i 
has  passed  the  House  of  Lords,  and  is  now  in  ' 
a  Select  Committee  of  the  Commons.     The  I 
general  scope  of  the  Bill  remains  unaltered., 
The  plan  of  public  maps,  indicating  Uie  boun-  > 
daries  of  eacn  property,  with  an  index,  show-  • 
ing  the  owner  and  the  state  of  the  title,  has : 
not  been  again  attempted.    It  seems  that  the 
main  purpose  of  the  measure  is  to  diminish  the 
expense  of  transferring  land.    The  supposed 
injury  arising  from  the  suppression  or  loss  of 
deeds  is  no  longer  urged,  and  indeed  it  seems 
admitted  that  there  will  be  a  new  danger  of 
greater  magnitude  occasioned  by  errors  in  the 
register,  or  oversight  in  the  search.    To  meet 
this  evil,  provision  is  made  for  throwing  the 
responsibility  on  the  registrar,  instead  of  the 
parties  or  their  solicitors ;  but  the  delay  and 
expense  of  an  official  search  it  is  impossible  to 
estimate.     Some  few  of  the  details  of  the  former 
Bill  have  been  altered.    Thus,  it  is  proposed 
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that  an  unstamped  copy  may  be  deposited  with 
the  registrar,  and  that  no  fee  shall  be  charged 
for  registering  deeds  where  the  consideration 
is  of  small  amount.  The  expense  of  registra- 
tion is  further  attempted  to  be  diminished  by 
authorising  the  Lord  Chancellor  to  regulate 
the  charges  of  solicitors. 

At  the  request  of  Lord  St.  Leonards,  the 
Council,  some  time  ago,  prepared  a  scade  of 
charges  applicable  to  registration,  amounting 
on  the  average  to  5/*  or  6/.,  to  be  added  to  all 
the  other  expenses  of  a  conveyance.  It  seems 
to  have  been  thought  by  the  supporters  of  the 
Bill,  that  if  this  estimate  were  correct,  it  afford- 
ed a  strong  argument  against  the  project ;  and, 
therefore,  several  of  the  clauses  have  been  air 
(ered  to  reduce  the  fees  of  office  and  the  inci- 
dental expenses  to  the  lowest  possible  amount. 
The  proKssional  charges,  however,  including 
responsibility  as  well  as  care  and  skill,  must  be 
adequate  to  the  performance  of  the  duty,  or  it 
will  not  be  unaertaken  by  competent  practi- 
tioners. 

What  may  be  the  ultimate  result  of  the  mea- 
sure upon  the  expense  of  investigating  titles 
and  conveying  property,  it  may  be  difficult  to 
predict ;  but  it  is  manifest  that  the  expense  of 
registration,  however  small,  must  add  to  the 
burdens  on  land  for  many  years  to  come. 
Until  all  the  deeds  evidencing  the  title  are 
brought  into  the  registry,  the  old  practice  and 
mode  of  investigation  will  remain  the  same, 
with  the  additional  expense  of  registry  and 
searches. 

In  these  circumstances,  'the  Council  have 
felt  it  to  be  their  duty  again  to  petition  the 
House,  setting  forth  their  views,  and  pointing 
out  the  serious  objections  that  exist  to  the 
measure.  The  petition  was  presented  by  Mr. 
Master  man,  one  of  the  Members  for  the  City 
of  London,  and  was  referred  to  the  Select 
Committee  on  the  Bill. 

Printed  copies  of  the  petition  have  been 
placed  in  the  hall  and  library  of  the  Society, 
and  transmitted  to  the  Members  of  the  Select 
Committee  and  other  Members  of  the  House  of 
Commons. 

Chancer jf  Suits,  further  Relief— By  the  9th 
clause  of  this  Bill  it  is  proposed  to  authorise 
the  Lord  Chancellor  to  direct  that  the  salaries 
of  the  Judges  shall  be  paid  out  of  the  Suitors' 
Fee  Fund,  *'  when  the  fees  paid  by  the  Suitors 
have  been  reduced  as  far  as  may  be  deemed 
expedient.*' 

The  power  thus  proposed  to  be  conferred  on 
the  Lord  Chancellor  is  in  direct  contravention 
of  the  object  and  enactmento  of  the  Sutute,  15 
&  16  Vict.  c.  87,  of  hist  Session.  By  that  Su- 
tute  it  is  recited  that  it  is  expedient  that  the 
salaries  of  all  the  Judges  of  the  Court  of 
Chancery  should  be  paid  out  of  the  Consoli- 
dated  Fund  of  the  United  Kingdom ;  and  ac* 
cordingly,  by  the  16th  section  of  that  Act,  the 
salaries  of  the  Lord  Chancellor,  the  Lords  Jai« 
tices,  and  Vice-Chancellors,  f^om  and  after  the; 
10th  October,  18.^2,  are  directed  to  be  paid  out 
of  the  "  Consolidated  Fund.** 

It  has  always  appeared  to  the  Council  that 
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thfr  pnociple  m- which  diis  enaetment  of  the 
16  ft  16  Viet*  e.  87»  is  based  is  ft  correct  one  $ 
that  the  expenses  of  the  Courts,  the  Judges, 
and  officers^  as  £m>  as  possible^  be  paid  out  of 
general  iaoome  of  the  country ;  and  that  to  aaj 
an  evil  can  be  sufficiently  redneed  while  any 
portion  of  that  evil  remainsi  is  a  contradiction 
m  teraw. 

Goostdering  tkte  charges  and  eipentes  which 
thfrsoatoas  of  the  Court  must  necessarily  iacur 
in  pseparing  tiusir  causes  for  hearing,  by  the 
payaent  of  fees  to  counsel  and  solicitors,  and 
the  expense  of  witnesses  and  their  own  lose  of 
time»  the  burden  upon  Ae  litigants  will  be  un- 
avoidabhr  large,  even  if  no  fees  whatever  were 
paid  to  the  Court  or  its  officers ;  but  admitting 
thai  in  adimnistralaon  suite  and  canses  for  car* 
rying  tmata  into  eflfect,  it  may  be  Just  that  a 
moderate  per  oentage  should  be  paid  out  of  the 
property  administered,  the  Council  contend 
that,  all  other  fees  of  office  should,  as  far  as 
poeaible,  be  abolished,  and  the  ealaries  of  the 
Judges  and  officers  defrayed  by  the  State. 

The  9th  section  of  the  Bill  assumes  it  to  be 
posaible  that  the  fees  payable  by  the  suitors  to 
the  Fee  Fund  may  be  sufficiently  reduced,  and 
the  obiQoiis  effect  of  the  clause  would  be  to 
perpetuate  the  payment  of  such  fees  and  the 
burden  thereby  imposed  on  the  suitors,  and 
thoB  contravene  the  principle  that  justice 
8ho«id,,in.aU  eases>  be  made  as  cheap  as  pos- 
sible, and  that  all  taxes  on  it  are  an  evil. 

The  Council  therefore  ursently  petitioned 
against  this  clause,  and  the  Lord  Chancelhir 
did  them  the  favour  of  presenting  the  petition, 
and  nraauring  an  order  that  it  he  referred  to 
the  Select  Committee  on  the  Bill.* 

MereamHU  Law  and  Bmkrupte^,^l!h%  al- 
teratioM  which  have  taken  place  in  the  Law  of 
D^r  and  Crediter,  and  in  the  jurtedicHon 
and  pnctice  of  the  Courts  of  Bankruptcy  and 
Insolvency  in  which  the  Law  wiw  administwred, 
havo^  dunng  tlie  last  25  years,  been  more  fre- 
qneBtand  extensive  than  in  almost  any  other 
department  of  onrjurieprudence. 

In  the  present  ^bseion  there  are  two  Bills 
before  the  House  of  Lords,  the  one  '•  Further 
to  ameHd  the  Laws  relacinf  to  Bankrupts,  to 
eatend  the  Jurisdiction  of  the  Court  of  Bank- 
ruptcy, and  to  make  such  Cowt  auxiliary  to 
tte  Court  of  Chancery;"  the  other  "To  limit 
ge  Jurisdiction  of  her  lifajesty's  Court  of 
Hudirnptcy  for  the  Country  Districts,  and  to 
give  County  Court  Judges  Jurisdiction  in 
HMttcrs-  of  Amogement  and  Bankruptcy  in 


The  former  of  these  Bills  contams  a  clause, 
reening-the  247tk  section  of  the  "Bankrupt 
I^OonsolidaiioB  Act,  1849>"  by  which  every 
sob^or  therein  mentio«ed  may  appear  and 
g~  'P  apy  proceedings  in  the  Court  of 
Brakivptey  wMoue  Inmg  reqmired  fo  emphy 
emama:  bm  the  Bill  then  proposee  to  enact 
that  the  e»pression. 


>  This  objeottonable okufls has  beeoaltMre- 
tbss  stmek  out.  ^^ 


"A  sDltcitor  of  the  Court  of  Bsnkraptcy  ia 
the  recited  enactment  shall  be  deemed  toaeia 
a  solicitor  of  the  Court  of  Bariemptey  nttia§ 
general^  in  the  ease  er  ma^er,  and^  not  a  soli- 
citor retained  as  a»  adnoeate  by  such  fint* 
mentioned  solicitor."  And  it  also  proposes  to 
enact,  "That  it  shall  not  be  lawful  for  »  at- 
tomey  or  sohcitor  so  retamed  as  afomndto 
appear  and  plead  ia  any  proce?ding  wfasienr 
in  the  Cowrt  of  Bankruptcy,  or  befoie  iny 
officer  of  the  said  Gonrt,  whether  in  LondoD 
or  elsewhere,  and  whether  under  this  Act  or 
any  other  Statute,  or  otherwise ;  and  after  the 
first  appointment  subsequently  to  the  choice  of 
assigneee,  no  solicitor  shall  be  removed  or 
changed,  except  by  order  of  the  Cenrt  aide 
upon  motion.' 

The  Council  have  prepared  a  petition  a^ort 
this  measme,  and  printed  their  objedNOs 
thereto,  and  have  submitted  the  foUowioK 
among  other  reasons,  that  the  alteratioa  is  no. 
wise  and  impolittc  :^Tba*  it  is  introdueiDg  as 
entirely  new  practice  and  rule  in  the  Ooarts  of 
Bankroptcv,  where  solkKois  have  been  at  lU 
times  heard  and  allowed  to  practise  for  all  par- 
poses  and  in  all  cases,  witfaovt  the  mterveotioa 
of  counsel ;  that  it  is  opposed  to  the  Bask- 
ruptcy  Court  Acts,  which  provide  that  solid- 
tors  may  appear  and  pleaid  without  coaDad, 
thus  en8d>ling  the  suitors  to  obtain  legal  adviea 
and  assistance  at  a  moderate  etpeose;  asd 
that  it  will  often  be  highly  injorioua^  expenain, 
and  inconvenient  to  tiie  creditors  and  others 
interested  in  bankruptcy  matters. 

That  ereditora  who  have-  eonfldeoce  ia  and 
are  willing  to  entrusi  their  affairs  to  solicitors, 
ought  not  to  be  compelled  to  incur  the  expcnaa 
of  emptying  a  bsovister  whenever  the  solicitor 
they  usually  employ  is  prevent  from  anend* 
ing  the  Commissioiiers,  eitiier  from  his  rM^ 
ing  at  a  distance  from  the  Court,  or  from  aaf 
other  cause. 

That  the  words  of  the  clause  apply  to  "c 
retainer  of  a  solicitor  "  as  an  advocate  "  by  an- 
other solicitor ;  but  though  called  an  a^h'''®'*^ 
it  is  apprehended  that  the  term  would  cydode 
a  London  agent  or  a  s<rfieitor  actin^r  in  any 
part  of  the  country  as  an  agent  on  behan  o[ 
another  solicitor,  a  practice  always  recogows 
in  the  Courts  of  Westminster. 

In  bankruptcy  affkirs,  which  chiefly  coowt 
of  the  investigation  of  commercial  accoiwts, 
the  solicitors  are  fully  competent  to  conduct 
the  business  of  their  clients,  whether  asmffUf^ 
of  the  estate,  or  creditors  who  hare  to  proj 
debts,  or  the  bankrupt  himself;  and  wrtfc 
most  of  the  details  of  such  aflfeirs  t^^^ 
more  familiar  and  better  acquainted  than  W^ 
risters.  , 

Where  a  barrister  is  unaHe  to  attend  m 
Court  personally  from  being  engaged  cIsb- 
where,  or  prevented  by  illness,  or  to J"^^ 
own  convenience,  he  is  always  allowed  to  «- 
trust  his  brief  to  another  counsel;  and  it»"^ 
mitted  that  soficitors  should  have  the  saflw 
privilege.  They  win,  of  course,  attend  pjn^- 
ally  when  they  can  for  the  satisfaction  of  JWff 
clients,  but  ought  not  to  be  pfoWWtetf  troai 
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appearing  by  another  attorney  when  circum- 
stances  rendered  it  expedient  or  necessary. 

No  further  steps  have  been  taken  on  this 
subject  as  these  Bills  have  been  recently  post. 
poned  on  the  Lord  Chancellor's  statement, 
that  the  GoTcmment  intended  to  re-consider 
and  revise  the  whole  Law  of  Bankruptcy  or 
Insohrency. 

Comnected  with  the  sabject  of  Mercantile 
Law^  it  may  be  mentioned  that  no  legislative 
measmv  has  yet  been  introduced,  except  a  Bill 
relating  to  the  Law  of  Bankrupts  in  Scotland ; 
bntf  on  the  3rd  instant,  a  Royal  Commission 
was  issued,  appointing  the  Master  of  the  RoUs 
in  Ireland,  Mr.  Justice  Cresewell,  Mr.  Bram- 
weli,  €t  C,  Mr.  Anderson,  Q.  C,  Mr.  Mar* 
shall,  one  of  the  Senators  of  the  College  of 
Jttstiee  in  Scotland,  and  other  Commissioners, 
"  to  inquire  into  tlie  expediency  of  Assimilating 
the  Mercantile  Laws  of  the  United  Kingdom." 
Charitable  Tn»/«.— By  the  Bill  relating  to 
Charitable  Trusts,  constituting  a  Board  of 
Public  Charities,  two  of  the  Commissioners  are 
to  be  barristers  of  12  years'  standing,  and  the 
Secretary  and  inspectors  are  to  be  barristers 
of  seven  yaan*  stamding*  The  Council  pre* 
sented  a  petition  to  the  House  of  Lords,  ip 
which  they  subnutked*  that  the  dnties  of  the 
Secretary  of  the  Board  and  their  Inspectors 
mig^t  be  efficiently  discharged  by  attorneys  or 
solicitors  of  seven  years'  practice, — that  the 
habits  ai  buaioess,  and  the  prselical  experience 
which  are  acquired  during  a  clerkship  of  five 
years  in  the  office  of  aa  attorney  and  solicitor 
ar«  ef  gnat  imporUmce  ia  executing  the  duties 
incident  to  officers  of  a  public  board— and 
that,  in  addition  to  such  legal  and  official  train- 
ing, attorneys  and  solicitors  who  have  conduct- 
ed important  cases  in  the  Courts  of  Law  and  i 
EqiHty  would  be  useful  in  almost  every  kind 
of  basiasss  which  may  corns  under  the  consi- 
deration of  the  Board.  In  addition  to  which 
they  observed*  that  many  solicitors  have  them- 
selves been  engaged  in  the  conduct  of  suits 
relating  to  charitable  trusu,  and  ais  faauliar 
with  t£a  circumstances  and  grounds  of  com- 
plaint connected  with  each  trusts.  Admitting 
that  the  office  of  the  two  legal  members  of  the 
Board  should  be  filled  by  banisters  of  12  years' 
standing,  the  Council  suggested  that  the  Board 
shoold  have  the  option  of  choosing  their  Secre- 
tary and  Inspectors  from  either  branch  of  the 
ProliesMB  of  the  Law,  and  should  ast  be  re- 
stricted to  barristers  only. 

They  also  sUted  to  the  House,  that  offices 
of  honour  and  emolument,  to  which  solicitors 
were  fonnsrly  eligible,  have  for  several  years 
past  been  bestowed  on  barristers  only,  and  in 
many  recent  Acts  of  Parliament  solicitors  are 
excluded  from  such  offices ;  and  they  submitted, 
that  it  is  for  the  advantage  of  the  community 
that  the  Profession  of  Attorney  and  Solicitor 
sho<M  be  upheld  in  iu  integrity  of  character 
and  public  estimation,  and  that  if  offices  for 
which  their  general  education  and  legal  expe- 
rience peculiarly  qualify  them  were  systemati- 
cally withheld,  the  general  body  of  practitioners 
would  be  deteriorated,  and  gentlemen  of  emi- 


nent attainments  such  as  now  belong  to  the 
Profession  would  not  be  induced  to  join  it 
hereafter. 

Lord  Lyndhurst  favoured  the  Council  by 
presenting  the  petition,  and  on  his  lordship's 
motion  it  was  referred  to  the  Select  Committee 
on  the  BilL' 

Oaths  in  Chancery. — The  administration  of 
oaths  by  solictors  in  London,  as  well  as  the 
country,  was  adverted  to  in  the  Special  Report 
of  the  10th  of  March  as  a  subject  of  much  im- 
portance to  the  suitors,  and  of  convenience  to 
the  solicitors. 

•  The  Council  were  favoured  with  a  commu- 
nication from  Lord  St.  Leonards  relating  to 
the  Oaths  in  Chancery  Bill,  and  particularly 
as  to  the  appointment  of  officers  of  the  Court 
of  Chancery  to  take  oaths  in  the  Channel 
Islands,  in  suits  and  proceedings  in  the  Court 
of  Chancery,  on  which  the  Council  expressed 
their  opinion  that  such  provision  would  be 
very  beneficial  in  facilitating  the  business  of 
the  Court,  and  saving  expense.  They  also 
suggested  to  his  lordship  to  consider  whether, 
in  accordance  with  the  practice  in  the  Courts 
of  Common  Law>  the  officers  to  be  appointed 
should  not  be  called  "  Commissioners  for  taking 
Oaths,"  instead  of  Agents :  and  these  altera- 
tions have  been  accordingly  made. 

Ecclesiastical  Courts. — ^The  Council  have  at 
various  times  had  under  their  consideration 
the  state  of  the  Ecclesiastical  Courts,  so  far  as 
their  iurisdiction  relates  to  the  probate  of  wills 
and  the  grant  of  administration.  Some  yeacs 
ago,  a  Bill  was  introduced  into  Parliament 
having  for  its  object  the  constitution  of  a  Court 
of  Probate,  endowed  with  all  the  powers  of  the 
(Jourt  of  Chancery  for  the  administration  of 
the  assets  of  deceased  persons^  and  giving  to 
proctors  and  advocates  the  exclusive  right  of 
practising  in  the  proposed  Court.  Whoever 
were  the  authors  of  that  measure,  the  Council 
have  been  assured  it  did  not  originate  with  the 
proctors ;  but,  being  before  Parliament,  it  ap- 
peared to  be  incumbent  on  the  part  of  the 
Society  generally,  as  practitioners  in  Chancery, 
and  in  regard  to  the  interests  of  their  clients,  to 
resist  the  BiU  ;  and  this  was  accordingly  dene. 

A  Commission  is  now  sitting  to  iaquire 
"  into  the  Law  and  Jurisdiction  of  the  £ccl^ 
siastical  and  other  Courts  in  relation  to  mattens 
testamentary."  And  the  Council  were  le* 
quested  by  the  Master  of  the  RoUs,  as  the 
Chairman  of  the  Commission,  to  mention  ihe 
names  of  several  geatlemen  practising  as  at- 
torneys and  solicitors  who  would  bs  able  ta 
give  the  Comnusuoaers  useful  informatioa  on: 
the  question,  **  whether  it  is  expedient  that  the 
Court  of  Probate  should  be  open  to  Uie  attor*- 
neys,  as  to  all  or  any,  and  what  pait  of  the 
business  Uierein  i " 

They  accordingly  transmitted  the  names  of 
four  members  of  their  body,  three  of  wheat 
have  been  examined. 


>  The  Bill  has  been  altered,  and  the  office* 
of  Secretary  and  Inspectors  are  not  new  oen- 
fined  to  barristers. 
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Consolidation  of  the  Statutes. — ^The  Coancil 
assented  to  the  request  of  some  of  the  mem- 
bers of  the  Society,  that  a  petition  for  the  con- 
solidation of  the  Statute  Law  should  be  placed 
in  the  Hall  for  the  signature  of  the  members. 
The  Council  doubt  both  the  practicability  and 
the  expediency  of  forming  a  complete  Code  of 
our  Statute  Law ;  but  they  think  it  will  be  very 
useful  to  consolidate  into  one  Act  the  various 
Statutes  upon  many  important  subjects.  This 
Society  undertook  the  responsibility  of  bring- 
tng  into  one  Act  the  provisions  relating  to  at- 
torneys and  Solicitors  which  were  scattered 
over  40  Acts ;  and  after  the  lapse  now  of  10 
years,  that  Statute  has  for  the  most  part  been 
found  efficient  though  the  change  of  time  and 
circumstances  may  now  perhaps  render  it  de- 
sirable to  make  some  further  improvements. 

The  remaining  Bills,  not  already  nouced, 
are  the  following : — 

The  Amendment  of  the  Copyhold  Acts; 

The  Grant  of  Probates  and  Administrations; 

The  Transfer  of  Land  in  Ireland; 

The  Amendment  of  the  Law  of  Evidence  and 
Procedure ; 

The  Extension  of  the  Jurisdiction  of  the 
County  Courts  to  Proceedings  in  Chan- 
cery; 

The  Regulation  of  Proceedings  in  Lunacy 
and  Consolidation  of  the  Acts  relating  to 
Lunatics ; 

The  Consolidation  of  the  Criminal  Law  re- 
latiog  to  offences  against  the  person. 

These  Bills  have  been  considered  and  will 
receive  the  continued  attention  of  the  Council 
and  their  Committees ;  and  such  course  taken 
as  may  appear  to  be  just  and  expedient,  having 
regard  to  the  interests  of  the  Public  and  the 
convenience  of  the  Profession. 
I  To  be  continued.'] 


of  deeds,  &c.,  chargeable  with  duty  under  the 

schedule  to  that  Act,  or  under  some  Actor 

Acts  then  in  force. 

Secondly. — Are  conveyances  in  considera- 

tion  of  a  rent-charge  chargeable  vith  progres' 
I  sive  duty?  I  opine  that  they  are  not.  The 
I  new  Act  appears  to  me  (after  a  consideration 
I  of  the  iRt  and  2nd  sections)  to  be  silent  on  the 
{  point.  The  provisions  on  this  subject  in  the 
,  13  &  14  Vict,  apply  only  to  deeds  chai]g^eahle 

with  duty  under  the  schedule  to  that  Act,  or 
!  under  some  other  Act  or  Acts  then  is  fwct; 
,  and   the  old  Stamp  Act  contains  no  peseroi 

provision  as  to  progressive  duty. 
'      But  progressive  duty  would  be  payable  oa 

the  duplicate  of  a  counterpart,  since  that  would 
j  be  within  the  13  &  14  Vict,  as  a  deed  charge- 
I  able  with  duty  either  under  the  schedule  to 
,  that  Act  or  under  some  Act  then  in  force. 
I     Is  it  disrespectful  to  ask, — Will  Goveroment 

ever  learn  the  propriety  of  asking  the  opinioD 

of  the  Law  Societies  upon  its  intended  mea* 

sures  ?  Mancuniknsis. 


SELECTION  FROM  CORRESPONDENCE. 

THE   NEW   STAMP   DUTIES   ACT   ON   CON- 
VEYANCES. 

The  Chancellor  of  the  Exchequer  ap- 
pears to  be  somewhat  shortsighted.  Before 
the  new  Act,  he  would  have  charged  1/.  16s. 
for  a  conveyance  in  consideration  of  a  rent- 
charge  of  50/.  He  now  lays  claim  to  6/.  10*., 
yet  lets  you  off  for  five  shillings  if  you  are 
content  to  have  a  term  of  10,000  years  instead 
of  the  fee.  The  probability  is,  that  since  the 
Succession  Act  you  take  the  term,— loss  to 
Government  1/,  10*.,  and  something  more  if 
the  instrument  be  over  30  folios  so  as  to  re- 
Quire  9k  follower.  How  does  excessive  taxation 
defeat  itself! 

With  respect  to  conveyances  in  considera- 
tion of  a  rent-charge,  the  New  Stamp  Act  has 
raised  two  important  questions : — 

First. — How  is  the  duplicate  or  counterpart 
to  be  charged  ?  I  imagine  with  the  old  dutv 
of  1/.  15».  as  a  deed  not  otherwise  charged, 
for  the  duplicates  or  counterparts  chargeable 
under  the  13  &  14  Vict.  c.  97,  are  only  those 


PROFESSIONAL  LISTS. 

PERPETUAL   COMMISSIONER. 

Appointed  under  the  Fines  and  Recoveries*  Act. 

Brookes,  Samuel  Philpot,  Tewkesbary,  in 
and  for  the  counties  of  Gloucester  and  Wor- 
cester. 


DISSOLUTIONS    OF    PROFESSIOKAL   PART- 


NERSHIPS. 


From  26th  July  to    19/ A   Auyust,  1853,  both 
inclusive,  with  dates  when  gazetted. 

Charsley,  John,  and  John  Partoa,  Beacons- 
field,  Attorneys,  Solicitors,  and  Conveyancers. 
July  29. 

Clayton,  James  Henry,  and  Eden  KafeGre- 
ville,  12,  Serle  Street,  Lincoln's  Inn,  Attorneyi 
and  Solicitors.    August  5. 

Gosling,  Frederick  SoUy,  and  WiUiamthas. 
Luard,  1,  Gray's  Inn  Square,  Attorneys  and 
Solicitors,    August  5.  ^ 

Holden,  Thomas,  John  Taylor,  and  Thomas 
Andrews,  Bolton  and  Leigh,  Attorneys  »m 
Solicitors,  so  far  as  regards  the  said  JoW 
Taylor.    July  26.  , 

Isaacson,  John  Frederick,  and  PhiUp  Kooen 
Alderson,  40,  Norfolk  Street,  Strand,  Attor- 
neys and  Solicitors.    July  29.  j 

Isaacson,  William  Parr,  George  Gillson,  and 
James  Button,  Newmarket,  Attorneys  and  so- 
licitors, so  far  as  regards  the  said  wrge 
Gillson.    July  29.  „j 

Murray,  John.  John  Snaith  RyfflC*  »."; 
Archibald  Murray,  Whitehall  Place,  Westnun. 
ster,  Attorneys  and  Solicitors.    August  a- 

Taylor,  John,  and  Thomas  Andrc^» 
Bolton-le-Moors,  Attorneys  and  Solicitors. 
July  26. 


Notes  of  the  lVeek,—Sup€rhr  Courts :  Lords  Justiees.^EoUs. 


319 


NOTES  OF  THE  WEEK. 

PROROGATION  OF  PARLIAMBNT. 

It  U  this  day  (19th  Augast)  ordered  by  her 
Majesty  ia  CouAcil,  that  the  Parliament  be 
prorogued  from  Saturday,  the  20th  day  of 
Aii||[ii8t»  to  Thursday,  the  27  th  day  of  October 
next.  — From  the  London  Gazette  of  23rd 
August 

BANKRUPTCY   COMMISSION. 

The  Qaeen  has  been  pleased  to  appoint  the 
Right  Honourable  Spencer  Horatio  Walpole ; 
Sir  George  Rose,  Knight;  Clement  Tudway 
Swansitm,  Esq.,  one  of  her  Majesty's  Counsel ; 
Matthew  Davenport  Hill,  Esq.,  one  of  her 
Majesty's  Counsel;  James  Bacon,  Esq.,  one 
of  her  Majest3r*8  Council ;  Edward  Holroyd, 
Esq.,  one  of  the  Commissioners  of  the  Court 
of  Bankruptcy ;  Edward  Cooke,  Esq.,  Harris- 
ter-at-Law ;  and  George  Carr  Glyn,  Esq.,  to 
be  her  Majesty's  Commissioners  for  inquiring 
into  the  Law  of  Bankruptcy. — From  the  Lon- 
don Gugttte  of  23rd  August. 


COUNTY   COURTS     COMMISSION. 


The  Queen  has  been  pleased  to  appoint  the 
Right  Honourable  Sir  John  Romilly,  Knight, 
Master  of  the  Rolls ;  Sir  William  Erte,  Knight, 
one  of  the  Justices  of  the  Court  of  Queen's 
Bench ;  Sir  Charles  Cromplon,  Knight,  one  of 
the  Justices  of  the  Court  of  Queen's  Bench ; 
The  Honourable  Henry  Filzroy  ;  Henrv  Singer 
Keating,  Esq.,  one  of  her  Majesty's  Counsel ; 
John  Herbert  Koe,  Esq.,  one  of  her  Majestjr's 
Counsel ;  Alfred  Septimus  Bowling,  Esq.,  Ser* 
jeant-at-Law ;  John  Pitt  Taylor,  Esq.;  and 
Joseph  Randolph  Mullings,  Esq.,  to  be  her 
Majesty's  Commissioners  for  inquiring  into  the 
state  and  practice  of  County  Courts. — From 
the  London  Gazelte  of  23rd  August; 

BIRMINGHAM    PRISON. 

The  Queen  has  been  pleased  to  direct  Jjetters 
Patent  to  be  passed  under  the  Great  Seal, 
constituting  and  appointing  William  Nan  son 
Welsby,  Esq.,  Barrister- at- Law,  to  be  one  of 
her  Majesty  Commissioners  for  inquiring  into 
the  Birmingham  Borough  Prison. — From  the 
London  Gazette  of  23rd  August. 


RECENT    DECISIONS    IN  THE  SUPERIOR    COURTS. 

AND     SHORT   NOTES   OF    CASES. 


Webster  v.  Webster.    July  16,  18,  1853. 

HUSBAND  AND  WIFE. —  ANNUTTY  UNDER 
SEPARATION  DRED.  —  SUBSEQUENT  RE- 
CONCILIATION. —  DEMURRER  FOR  WANT 
OF  EQUITY. 

Under  a  deed  of  separation,  an  annuity  was 
granted  to  the  wife,  and  it  was  provided, 
that  the  husband  should  not  visit  her  with- 
out  the  trusteed s  consent.   It  appeared  that, 
on  the  hasbancTs  being  in  an  infirm  state  of 
health,  he  prevailed  on  her  to  return  to  him, 
promising  to  continue  the  annuity,  and  with 
the  previous  consent  of  the  trustee :  Held, 
dismissing  an  appeal  from  Vice-  Chancellor 
Stuart,  overruling  a  demurrer  for  want  of 
equity f  that  the  wife  was  entitled  to  recover 
the  arrears  of  the  annuity. 
This  was  an  appeal  from  Vice-Chancellor 
Stuart,  overruling  a  demurrer  for  want   of 
equity  to  this  bill,  which  was  filed  by  Mrs. 
Webster  to  obtain  payment  out  cf  her  hus- 
band's estate  of  the  arrears  of  an  annuity  of 
65/.  granted  under  a  deed  of  separation  dated 
in  December,  1844.    There  was  a  proviso,  that 
Mr.  Webster  would  not,  without  the  consent 
of  the  trustee,  visit  the  plaintiff;  but  it  appear- 
ed, on  his  being  in  an  infirm  state  of  health  he 
had  prevailed  on  the  plaintiff  to  return  and  live 
with  him,  promising  the  annuity  should  be 
continued,  and   she  had   done    so,  with   the 
trustee's  consent,  until  his  death  in  1S46.  The 
bill  had  been  amended  by  the  introduction  of 
these  facts,  upon  a  plea  being  allowed  that  the 


deed  was  avoided  by  the  subsequent  reconcilia- 
tion (reported  45  L.  O.  281). 

Matins  and  Macoueen  in  support  of  the  ap- 
peal, on  the  ground  the  deed  was  against  the 
policy  of  the  law,  and  illegal  for  requiring  the 
previous  consent  of  the  trustee  to  the  recon- 
ciliation of  the  parties,  and  that  the  annuity 
was  forfeited  on  reconciliation. 

The  Lords  Justices,  without  calling  on  Lee 
and  C.  Hall  for  the  respondent,  dismissed  the 
appeal. 

MAittt  of  tf^e  HoIU. 
Stevens  v.  Fan  Voorst.    July  12,  1853. 

MARRIAGE  SETTLEMENT. —  COVENANT  AS 
TO  FUTURE  ACQUIRED  PROPERTY  BEING 
HELD  ON  TRUSTS  OF  SETTLEMENT, 

Certain  bank  stock  purchased  by  each  of  the 
parties  to  a  marriage  settlement  was  settled 
on  trust  for  the  husband  for  life,  then  for 
the  wife  for  life,  u^ith  remainder  to  their 
children,  and  in  default  as  to  the  portion 
purchased  by  the  wife  as  she  might  by  deed 
or  will  apprdnt,  and  in  default  of  appoint^ 
ment,  to  her  representatives,  and  as  to  the 
part  purchased  by  the  husband  in  a  similar 
manner.  There  was  also  a  covenant  that 
any  future  property  of  either  should  be 
held  on  the  trusts  of  the  settlement.  The 
wife  survived  her  husband,  having  acquired 
during  his  life  time  considerable  property  / 
Held,  that  such  property  was  suiject  to  the 
settlement,  and  was  to  be  divided  in  the 
proportions  of  the  respective  stock. 
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Shipiriar  €>mfi9:  Hoto.— r.  C.  «Kiiefer«fcy.— F.  C.  8i9mt.^V.  C.  Wood. 


Under  a  nmrriBge  settietneat,  dated  in  Jnne 
1907.  it  was  provided  that  the  husband  and 
the  wile  should  each  invest  a  sum  of  l/KK)/.,  in 
Bmkk  Stock,  and  the  husband  accordingly 
{vwchased  432/.,  and  the  wife  431/.  stock,  and 
thai  the  whole  of  such  stock  should  be  held  on 
irust  for  the  husband  for  life,  and  at  his  death 
for  the  wife  for  life,  and  then  to  the  children, 
if  any,  but  if  none,  as  to  that  purchased  by  the 
wife,  with  the  accumulations  thereon,  as  she 
should  by  deed  or  will  appoint,  and  in  default 
of  aopointment,  to  her  representatives;  and  as 
to  the  portion  bought  by  the  husband,  with 
its  accumulations,  as  he  might  appoint,  or  in 
default,  to  his  executors  and  administrators. 
It  was  also  covenanted  that  all  future  property 
acquired  by  either  should  be  assigned  to  the 
trustees  of  the  settlement  upon  the  trusts  there- 
of. It  appeared  that  the  husband  pre-deceased 
bis  wife,  and  that  she  had  acquired  consider- 
able property  during  her  coverture,  and  the 
question  arose,  on  the  wnfe's  death  in  1853, 
whether  such  property  was  subject  to  the  set- 
tlement, or  passed  to  her  representatives. 

fVillcock  and  Nichols  for  the  plaintiff;  Lloyd  \ 
and  Forster  for  the  husband's  representatives ; 
Ooodeve  for  the  wife's ;  Gordon  for  the  trus- 
tees of  the  settlement. 

Cur,  ad,  vult. 

The  Master  of  the  Rolls  said  that  the  cove- 
nant as  to  the  future  accjuired  property  must 
operate,  and  that  the  wife  s  after  acquired  pro- 
perty was,  therefore,  subject  to  the  trusts  of 
the  settlement,  and  must  be  divided  in  the  pro- 
portions of  their  respective  stock. 


mte'Cbancrnor  ItittHmHev* 

Smith  V.  White.    July  30,  1853. 

TRUSTBIfiS'   ACT,   1B50.— COirVBYANCB    FOR  I  «''|^'^j,g^\j^^^^"jl  Contl^^^^ 


Ibrre  v.  Ibrre.     July  12, 1853. 

RECTIPYrNO  MARRIAGE  SKTTLEMSNT.— 
CLAU8B  AOAIXBT  ANTICIPATTOR  STRTOE 
OUT. — COUNSBL   FOB   HUSBAND. 

On  the  marriage  of  the  plaintiff  with  the  ih 
fendant,  at  Naples,  the  former  i»$lntetei 
her  sister  in  Bnglamd  to  have  a  MftiaMiU 
prepared,  and  that  she  intended  to  prestm 
to  herself  the  same  power  she  possemd 
over  the  property.    In  the  settlement  mt 
was  the  usual  clause  against  taUieipatiM, 
but  in  the  epitome  the  solicitor  stated  then 
was  secured  to  her  **  the  most  wtUmited 
control"  over  the  property.    The  desu 
against  anticipatum  was  struck  osf,  ti 
being  inserted  by  mistake  and  contranf  to 
the  intention  of  the  parties,  on  a  hill  hf/  tit 
wife's  next  friend  againtt  the  huOand  ad 
the  trustees. 
Held,  aleo^  that  anmsel  for  the  husbead  wu 
not  entitled  toaddress  the  Cemi  m  ssffort 
cftheeetttemeut* 
This  was  a  snil  on  behalf  of  thepbistiff, 
by  her  nest  friend^  to  rectify  the  setUement 
which  had  been  entered  into  on  her  marriage 
with  the  defendant  in  1850,  by  atrUdng  ont  the 
clause  against  anticipation,  as  having  been  in- 
serted by  mistake  and  contrary  to  the  intention 
of  the  parties.    U  appeared  that  on  the  mtf  • 
riage  being  in  contemplation  the  plaiatiifi  vho 
was  at  Naples,  wrote  to  her  sister  in  Englud 
to  instruct  a  solicitor  to  prepare  and  forward  a 
settlement,  and  stating  her  inlentioo  to  Rsore 
to  herself  the  same  power  she  then  possessed 
over  the  property.    A  settlement  was  wwrd- 
ingly  prefiared,  whieh,  however,  contMnedthe 
usual  restriction  against  anticipation,  but  mtM 
epitome  the  solicitor  wrote  to  the  phiatiff  that 


DBFBNDANT8     UNDBR     DISABILITY 
GUARMAN   AD    LITEM. — BTtDBNCB. 


An  order  was  made  on  petition  under  the  13 
*  14  Vict.  c.  6u,  s,  43,  for  the  conveyance, 
by  the  mother  and  guardian  ad  litem  of  an 
infant  defendant  and  of  a  defendant  qf 
unsound  mind,  of  certain  property  which 
was  directed  to  be  sold  in  the  suit,  and  the 
evidence  used  on  her  being  appointed  such 
guardian  was  held  available  on   the  pe- 
tition. 
This  was  a  petition,  under  the  13  &  14  Vict. 
c.  60,  s.  43,  for  the  conveyance  of  certain  pro- 
pertv  directed  to  be  sold  in  this  suit  by  the  de- 
feodaats'  mother,  who  had    been  appointed 
guardian  ad  litem,  one  being  an  infant  and  the 
other  of  unsound  mind. 

Elderton,  in  support,  submitted  that  the 
evidence  on  the  application  for  her  appoint- 
ment as  guardian  ad  litem  might  be  used  in 
support  of  the  present  petition. 
Forster  for  other  parties. 
The  Vice-Ckanceilor  made  the  order  accord- 
ingly as  asked. 


^^  her  thereby,  and  the  deed  was  executed. 

Lee  and  Snathe  for  the  plaintiff;  Sj^J"' 
for  the  defendant,  was  stopped  by  the  Court; 
Daniel  and  Bazalgette,  for  the  trustees  of  tne 
settlement,  urged  the  restriction  was  a  proper 
provision,  but  submitted  to  the  order  of  tne 
Court.  .   .- ,  J 

The  rtcc-CAa»re«or  said,  the  pUmtiffh«i 
expressed  a  wish  to  continue  to  have  the  »id 
absolute  power  of  disposal  which  ««  ^^ 
possessed  over  the  property,  and  the  resm 
tions  on  anticipation  were  wholly  incompaBwe 
with  the  unHmited  control  stated  m  tiujR 
tome  to  be  secured  to  her,  and  the  words  oi 
restriction  must  therefore  be  struck  out. 


Vicr-CbxtueHar  W0a9. 
Combotti  r.  Ingate.   July  28 ;  August  1,  l^^ 

PLAINTIFF.—  FOREIGNBR.  — SECURITY  FO 
COSTS.  . 

A  plaintiff,  who  was  a  Greek  ^f^f^,^ 
a  foreigner,  was  heW  not  liable  to  3^^ 
curityfor  costs,  aUhough  »\»«* ''*?^ 
he  was  ordinarily  resident  abroad,  «»• 
his  present  stay  in  England  imof^h^'* 

porary. 


Supmiar  Comiss  V.  C.  W9(d.-^Qme%'M  Bfndl.— sIim%Im/  Digut^ 


til 


This  was  a  moUoii  for  the  ptaintiff,  who 
was  a  Gfeek  marebant  and  a  fortigner  ordi- 
narily  resident  abroad,  though  at  present  in 
England  for  a  short  time,  to  give  security  for 
coats. 

Bacon  and  Baggally  in  support ;  UoU  and 
Gcldsmid,  contrk. 

Cur,  ad.  vull. 

The  Vice- Chancellor  said,  it  was  not  suffi- 
cient to  allege  that  a  plaintiflT,  being  in  this 
countiy,  was  a  foreigner  habitually  resident 
abroad] n  order  to  require  security  for  costs, 
and  the  motion  woula  therefore  be  refused, — 
costs  to  be  costs  in  the  cause. 


Court  of  ^utttCi  %tntb. 
lUgima  v.  CoftmdssBUmers  of  Land  Tojo  for  the 

Tower  Diviiioa.    May  4,  26;  June  U,  26, 

1853. 
I«AND  TAX.  —  aaCAL    ABSSflBMaNT  ON   PA- 

■iSUBB   WITHIN    DIVISION.  —  DaMURRaR 

*BO   If  ANDAMUB. 

The  Commiseumers  of  Land  7\rx  returned  to 
u  mandamus  on  them  to  make  an  equal  as- 
eeesment  on  the  several  parishes  oomprised 
tfi  their  dimshn,  that  they  had  made  the 
nts  according  to  law,  and  had  ac- 


emrdiMtg  to  their  bestjdtstmeiummade  a  just 
and  equal  assessment.  Os  dmmarrer'to  the 
return,  judgment  for  the  defendants  on  the 
ground  that  they  acted  under  the  38  Qeo.  3, 
e.  60,  and  that  the  assesements  then  in  use 
were  thereby  madejwed  and  permanent^ 

A  MANDAMUS  had  been  granted  in  this 
case  on  the  defendants  to  make  an  equal  afl- 
sessment  of  the  land  tax  on  the  several  parishes 
comprised  in  their  division,  to  which  a  return 
was  made  that  the  assessments  made  were  ae« 
cording  to  law,  and  that  they  had  according  to 
the  beet  of  their  discretion  made  a  just  and 

I  equal  assessment.    The  jury  found  the  assess- 

jments  followed  had  been  acted  on  from  the 

'  year  I692. 

I      Watson,  R.  JIaU,  and  Fry,  for  the  prose- 
cutors, referred  to  the  38  Geo.  3,  c.  6,  s.  8 ; 

I  Sir  F.  Thesiger  and  Phinn  for  the  defendants. 

Car.  ad,  vult. 
The  Court  said,  it  was  an  error  to  suppoae 

I  the  assessments  were  made  under  the  38  Geo. 

I  3,  c.  5,  as  they  were  made  under  the  38  Goo% 
c.  60,  which  made  perpetual  the  land  tax,  aad 

I  clearly  made  the  aesessmeats  then  in  nee  fixed 

I  and  permanent,  and  the  defeadanta  were  there- 
fore entitled  to  judgment. 


ANALYTICAL   DIGEST   OF   CASES, 

RaPOaTRD    IN   ALL  TH»  COURTS, 


fDemtfS  of  lEquftf. 

LAW  OF  WILLS, 

[ContumedfroM  p.  304,  a/nteJ] 

lyowiR. 

'Election, — Construction,— A  testatof  gave  to 
his  wife  certain  chattels  and  leaseholds,  and 
certain  pecuniary  benefits.  He  gave  all  his 
freehold  messuages,  lands,  tenements,  and  here- 
ditaments, and  all  the  rest  and  residue  of  his 
leasehold  messuages  or  tenements  and  premises 
whatsoever  and  wheresoever,  to  trustees,  for 
all  his  estate  and  interest  therein  respectivelv, 
upon  trust  to  sell  his  freehold  and  leasehold 
messuages  or  tenements,  hereditaments,  and  pre- 
mises, &c.,  and  to  stand  possessed  of  the  moneys 
to  accrue  from  such  sale,  upon  certain  trusts. 

He  directed  that,  until  sale,  the  rents  and 
profits  should  be  applied  in  the  same  manner  ,  r\   r>    »  o 

as  he  directed  as  to  the  income  of  the  moneys  1  "«>»^  ''•  ^*»  5  De  G.  &  S.  348. 
to  arise  from  the  sale.    He  gave  the  produce  *  sxacuToa. 

of  the  sale  of  his  freehold,  copyhold,  and  lease- )     Admission  of  Assets.    Hares  v.  Stringer,  15 
hold  estate,  and  of  his  residuary  personalty,  as !  Beav.  206. 

to  one-fourth  to  his  wife,  as  to  one-fourth  to'     Csso cited  in  the  judgmeut:  SmUh  v.  Saow,S 
one  of  his  sisters  for  life,  remainder  to  other  1         ^^^^^  ^O- 
relations,  one- fourth  to  another  sister,  remain-  family. 

ders  over,  and  one-fourth  to  other  persons.       '      Coa#/raelsoa. — Children,^^QrandohUdren, — 

Before  his  will,  he  had  sold  some  of  his  free-  '  Uncertainty. -^A  bequost  to  the  family  of  G. 
hold  estate,  and  Ms  wife  had  joined  to  bar  dower. '  held  not  to  be  void  for  aacerlainly  a  but  coa- 

Both  before  and  after  his  will,  he  had  con. '  etrued  to  be  a  gift  to  the  ohildnsn  of  G.  (an 


liberty  to  the  lessee  to  pull  down  buildings  and 
erect  o^ers.  After  his  death,  the  lessee  of  the 
last  mentioned  premises  did  pull  down  the 
buUdmgs  and  erect  others,  thereby  improving 
the  value  of  the  estate. 

Held,  1st.  That  the  widow  was  not  put  to 
her  election,  but  was  entUled  to  her  dower,  as 
well  as  to  the  benefits  given  to  her  by  the  wilL 

Sadly.  That  the  acts  b^  which  Uie  value  of 
the  property  was  increased,  not  being  here,  she 
would  take  her  dower  according  to  the  existing 
value.     Gibson  v.  Gibson,  i  Drewry,  42. 

Cases  cited  in  tlie  judgment  t  Myall  v.  Brain,  4 
Madd.  119  J  Dirmiagham  v.  Airwao,  t  Sch. 
and  Lef.  444 ;  French  v.  Dalies,  2  Ves.  J. 
576  ;  Foster  v.  Cook,  5  Bro.  C.  C.  347  ;  Ellis 
▼.Lewis,  3  Hare.  310. 

ELaCTION. 

Interest.     Set-off.    Lee  v.  Egremonl,  Egre- 


traeted  to  lease  parts  of  his  freehold  estate ; 
after  his  will,  he  had  contracted  to  sell  one  of 
these  parts  to  the  lessee;  and  after  his  will,  he 
ea  to  let  some  part  of  his  freeholds,  with 


uncle  of  the  testator,  known  to  and  on  terms 
of  intimacy  with  him),  as  joint  tenants,  and  not 
to  include  the  parents  or  their  grandchildren. 
Gregory  v.  Smith,  9  Hare,  708. 
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AnaigtioailHgeBt  of  Cases:  Cmaris  (^  Bqmtf-'Lmo  tf  mUs. 


CoseB  citodin  tbe  jadgnent :  BarneiT.  Puteh,  8 
Ves.  604  \  Batsibrd  ▼.  Kebbell,  3  Yeiu  365  ; 
Crawjs  7.  Colmao,  9  Ves.  319. 

ORANDSOK. 

lAmiiation, — Construction.— The  fact,  that, 
whenever  a  limitation  occarred  in  the  will  in 
favour  of  hods,  it  was  nccompaoied  by  the  pro- 
vision that  they  should  take  in  order  of  primo- 
geniture, and  that  there  was  no  soch  provision 
as  to  grandsons, — keid  to  indicate  that  th€  sons 
were  intended  to  taice  by  particular  description, 
and  the  grandsons  as  a  class.  East  v.  TWy- 
fords  9  Hare,  713. 

HBIR. 

1.  Devise  of  estate  to,-- Where  also  incum- 
brancer.-^ A.  devised  an  estate  to  his  heir,  who, 
in  his  own  right,  had  a  charge  on  it.  The  heir 
bought  up  an  incumbrance  on  the  estate 
amounting  to  11,555/.,  for  2,000/. :  Held,  that 
he  was  entitled  to  the  full  amount,  as  against 
the  other  incumbrancers  on  the  estate.  Davis 
v.  Barrett,  U  Beav.  642. 
•  2.  Exports  matemd.— Daughter  of  the  testa- 
tor. —  Construction.  —  Devise  and  bequest  of 
real  and  personal  estate  to  trustees,  upon  trust 
for  the  testator's  daughter  for  her  life  (with 

Sower  of  sale  by  her  consent),  and,  after  her 
ecease,  fur  such  person  or  persons  as  his 
daughter  should  bjr  will  appoint ;  and,  in  de- 
foult  of  such  appointment,  a  devise  and  be- 
quest of  such  real  and  personal  estate  to  the 
testator's  heirs  and  assigns  ex  parte  matemd,  as 
if  he  had  died  intestate ;  and  power  (by  a  codi- 
cil) to  sink  any  part  of  the  personal  estate,  or 
proceeds  of  the  sale  of  the  real  estate,  in  the 
purchase  of  an  annuity  for  the  daughter :  Held, 
upon  a  claim  of  the  daughter  against  the  trus- 
tees for  the  conveyance  of  the  real  estate  to 
her,  that  the  heir  ex  parte  matemdwas  the  heir 
at  the  death  of  the  testator,  and  that  the  daugh- 
ter was  such  heir ;  and  the  Court  directed  a 
conveyance  to  her  accordingly.  Rawlinson  v. 
Wass,  9  Hare,  673. 

3.  "  Inherit.*'—*'  Inherit "  construed  in  the 
sense  of  succession  by  descent.  East  v.  TWy- 
ford,  9  Hare,  729. 

ILLEGITIMATE   «ON. 

Gift  of  chattels  lost  at  sea.  Durrani  v. 
Friend,  6  De  G.  &  S.  343. 

INFANT. 

Legacy. — An  infant's  legacy  of  small  amount 
paid  to  the  father  under  special  circumstances. 
Walsh  V,  Walsh,  1  Drewry,  64. 

INTEBBST. 

Maintenance  of  ehild.-'A  legacy  to  a  child 
carries  interest,  on  the  ground  of  the  presumed 
intention  of  the  parent  to  fulfil  his  moral  duty 
of  providing  for  the  maintenance  of  his  child  ; 
but  if  he  has  discharged  that  duty  by  provid- 
ing for  the  maintenance  of  his  child  out  of 
another  fund,  the  legacy  does  not  necessarily 
carry  interest.    In  re  Rouse,  9  Hare,  649. 

JOINT  TENANTS. 

A  testator  gave  his  real  and  personal  estate 
to  A,,  B.,  and  C,  as  tenants  in  common.     By 


a  codicil  lie  declarad  thai  if  any  of  the  devi- 
sees  should  die  in  his  lifBtinie,  his  estate  and 
interest  ahould  *'  go  to  the  survivon  or  sorvivor 
of  them,  and  the  heirs,  exeeutors,  administn- 
tors,  and  assigns  of  such  survivor."  A.  iki 
in  the  testator's  lifetima :  Held,  that  B.  sod  C. 
took  as  joint  tenants  the  share  intended  for  A, 
Leigh  v.  Moskg,  14  Beav.  605. 

LBASKHOLDB. 

1.  Trust  imperative. — A  testator  gave  bis 
leasehold  to  trustees  for  legatees  in  succession 
and  upon  trust,  if  the  trustees  '*  should  ihink 
it  proper  or  advantageous,  as  to  those  which 
were  customarily  or  might  be  renewed,^  to  en- 
deavour to  renew.  And  in  order  thereto, 
should,  "if  they  in  their  discretion  should 
think  fit  or  expedicDt,  but  not  necessarily  or 
peremptorily,"  insure  the  lives  of  the  cestuis 
que  vie,  and  apply  the  insurance  roonev  in  ^^ 
newing,  and  out  of  the  rents  and  profits  raise 
sufficient  money  to  renew  so  often  as  a  renewal 
should  be  advisable,  and  he  gave  a  power  to 
mortgage  for  the  same  purpose:  Held,  ht. 
That  this  was  an  imperative  trust,  and  that  the 
trustees  were  bound  to  renew,  if  they  could  do 
so  on  reasonable  terms ;  2ndly.  That  if  the 
trustees  refused,  the  Court  would  exercise  it ; 
and,  3rdly.  That  they  were  bound  to  raise  the 
necessary  funds,  in  such  a  mode  as  would  he 
most  beneietal  to  all  parties  interested.  Mor- 
timer V.  JVatts,  14  Beav.  616. 

2.  Subfeet  to  Annuity.-^ Pmrckaselnfrttilwmi 
company. — Appropriation  of  corpus  topsyBn- 
nut/y.^-Leaseholaa  werebeqaeathed,upoii  tmt, 
out  of  the  rents  and  profits^  to  pay  so  aonoity 
of  52i.,  for  the  life  of  the  annuitant,  and  "sub- 
ject and  without  prejudice  to  the  amniity/' 
were  bequeathed  upon  other  trusts  but  without 
any  trust  for  sale.  They  were  purchased  by  a 
railway  company  under  the  provisions  of  the 
Lands'  Clauses'  Consolidation  Act,  and  the  pro- 
ceeds paid  into  Court ;  but  the  income  was  in- 
sufficient to  keep  down  the  annuity:  HtU, 
that  portions  of  the  corpus  ought  to  be  wld 
from  time  to  time  to  satisfy  the  growing  pay- 
ments. Ex  parte  IVilkiuson,  in  re  Imdon, 
Brighton^  and  South  Coast  Railway  CompmS* 
3  De  G.  &  S.  633. 

Case  cited  io  the  judgment :  Forster  f.  Smith. 
LIFE    B8TATB. 

Oift  over. -^ J  M .,  by  his  wiU,  derised  thj 
Maytham  HaU  Estate,  being  of  gavelkind 
tenure,  to  trustees,  upon  trust  to  sdl  ^^^^^ 
tent  part  for  the  payment  of  debts,  and,  sub- 
ject thereto,  upon  trust  for  P.  M.  for  ^^^^ 
after  his  decease  for  the  first  son  of  P.  ^  '^ 
life,  and  after  his  decease,  for  the  first  wn^ 
such  first  son,  and  his  heirs  male  oi  his  ^^^ 
and  in  default  of  such  issue,  for  evsry  otnw 
son  of  P.  M.  successively,  for  the  hke  io^?" 
and  limitotions,  and  in  default  of  i^^e  (AV^^ 
body  of  P.  M,  or  in  case  of  his  n6t  leai^og 
any  at  his  decease,  for  T.  M.  for  life,  and  aner 
his  decease  for  T.  G.  M.,  the  «W««*  "^^  J, 
r.  M.  for  life,  and  after  his  decease  »'  *J; 
first  son  of  T.  O.  M.  and  the  heirs  male  of  wj 
body,  and  in  default  of  issue  of  the  body  oi  ^ 
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said  T.  G.  M^  for  every  other  ion  of  T.  If. 
sucoessivelf  for  the  like  eitmtee  and  intereete, 
and  on  failure  of  all  each  issue  of  the  bodf  of 
T.  M,,  upon  trust  for  him  his  heirs  and  as- 
signs for  ever ;  P.  M.  never  bad  any  children : 
Held,  that  P.  M.  took  an  estate  for  hfe  with  re* 
mainder  to  his  first  unborn  son,  if  sueh  son 
had  been  born,  and  that  all  the  remainders 
over  were  void  :  Held,  also*  that  effect  was  to  be 
fi^ven  to  the  gift  over  to  T.  M.  and  his  sons  in 
default  of  issue  of  the  body  of  P.  M,,  &c.,  as 
an  independent  clause,  and  that  it  was  conse- 
quently valid.  Mony penny  v.  Dtring,  2  De  G. 
M'X,  &  G.  145. 

2.  Power  of  alienation. — Limitation  over. — 
Property  cannot  be  given  for  life,  any  more 
than  absolutely^  without  the  power  of  aliena- 
tion being  incident  to  the  gift :  and  although 
a  life  interest  be  expressed  to  be  given,  it  may 
be  well  determined  by  an  apt  limitation  over. 
Rochford  V.  Hackman,  9  Hare,  480. 

Cues  cit«d  in  tbe  judgment :  Bmndon  r.  Ro. 
binaon,  18  Ves.  499 ;  Graves  v.  Dolpliio,  1 
Sim.  66 ;  Wilkioaon  v.  Wilkioson,  S  Siraast. 
old  •,  Cooper  v,  VVyatt,  5  iMadd.  48«  ;  Ymr- 
nold  T.  Mnorhouse,  1  R.  &  M.  364;  Kearaley 
r.  Woodcock,  3  Hare,  185  ;  Martin  y.  Maug- 
ham, 14  Sim.  230 ;  Brandon  7.  Aston,  «  Y.  & 
C,  i\  C,  24  ;  Churchill  r.  Marks,  1  Coll.  441. 

3.  Coas/nielMm.<— Bequest  of  property  (mo- 
neys to  be  laid  out  in  land)  to  L,,  and  after- 
wards to  his  eldest  lawfully  begotten  son,  &c., 
remaindei  to  others  in  succession  ;  with  a  di- 
rection, that,  in  case  of  the  decease  of  an  eldest 
son,  in  any  of  the  cases,  then  the  propertv  to 
go  to  the  second  son,  and  so  on  according 
with  primogeolture;  but  in  every  ease  a  grand- 
son to  inherit  before  a  younger  son,  and  be- 
fore the  next  named  in  the  entail,  or  any  of  his 
sons :  Held,  upon  the  language  of  the  whole 
will,  that  the  testator  did  not  regard  L.  as  the 
stock  or  stirpe,  but  looked  to  the  sons  of  L.  as  i 
the  parties  from  whom  the  property  was  to  de- 
volve in  succession ;  and  that  L.  took  an  estate 
for  life  only.    East  v.  Twyford,  9  Hare,  713. 

LIFE   I  NTS  REST. 

1.  Legacy  to  daughter  and  children, — A  tes« 
tator,  by  his  will,  gave  a  legacy  to  his  daughter 
for  life,  for  her  separate  use,  with  remainder  to 
her  children.  By  a  codicil,  headed  as  "  in- 
structions to  his  solicitor,''  to  add  to  his  will, 
he  gavo  another  legacy  "  to  his  daughter  and 
children>  for  their  sole  use  and  benefit,  &c., 
&c.,*'  and  one-third  of  the  residue  ''  to  bis 
daughter  and  children  for  their  sole  use  and 
bene/it : "  Held,  that  the  daughter  took  a  life 
interest  in  the  gifts  by  the  codicil.  Cator  v. 
Cator,  14  Beav.  463. 

2.  Limiiation  over, — No  greater  effect  can 
be  given  to  a  limitation  over  than  to  an  express 
declaration  that  the  life  interest  shall  cease. 
Roch/ord  v.  Hackman,  9  Hare,  481. 

3.  Proviso  for  cesser. — There  is  no  rule  that 
a  life  interest  may  not  be  well  determined  by  a 
proviso  for  cesser,  although  it  be  not  accom- 
panied by  a  limitation  over,  semble.  Rochford 
V.  Hickman,  9  Hare,  481. 
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Cases  oited  in  the  judgment :  la  re  Dfcksoo's 
Tfust,  I  Sim.  N.  8.  37  ;  Lear  v.  Leggatt,  1  R. 
&  M.  690;  Pym  v.  LoekyeMC  Sim.  394; 
Dommett  ▼.  Bedford,  6  T,  R.  684. 

LONG  ANMUITIBS 

To  A.  for  life,  and  if  she  died  without  leav- 
mg  issue  her  surviving,  then  to  B.  and  C,  to 
be  paid  to  them  at  2\,if  boik  living;  but  if 
either  should  be  then  dMd,  then  to  the  survivor. 

B.  and  C  both  attained  21,  but  died  in  the 
lifetime  of  A»,  who  died  without  issue  :  Heldg 
that  the  word  then  had  reference  to  the  death 
of  A.  without  issue ;  and  that  the  residuary 
legatee,  and  not  the  representatives  of  B.  and 

C,  took.  IViddicombe  v.  MuUer^  l  Drewry,  443. 

MAINTBNANOB. 

Grandson  during  minority. — Vesting  interest, 
-*A  bequest'  of  a  legacy  upon  trust,  to  spply 
so  much  of  the  interest  as  the  trustees  should 
think  proper,  in  the  maintenance  of  the  testa- 
tor's grandson  until  21 ;  and  upon  his  attain- 
ing that  age,  to  pay  the  whole  of  the  interest  of 
the  legacy  to  the  grandson  for  his  life ;  and  a 
direction  that,  after  the  decease  of  the  grand- 
son, the  trustees  were  to  stand  possessed  of 
the  legacy  and  interest,  and  all  accumulations, 
in  trust  for  the  grandson's  children,  with  re- 
mainder, in  default  of  such  issue,  over :  Held, 
that  the  provision  for  the  maintenance  of  the 
grandson  during  his  minority  out  of  the  in- 
terest of  the  legacy,  showed  that  the  interest 
was  intended  for  him ;  that  the  legacy  vested 
in  interest  (although  not  in  emovment),  before 
the  grandson  attained  21 ;  and  that  the  grand- 
son was  therefore  entitled  to  the  interest  which 
accrued  during  his  minority,  and  was  not  ap- 
plied in  his  maintenance. 

That  the  unapplied  accumulations  accruing 
during  the  minority  of  the  grandson  did  not 
go  with  the  capital  of  the  legacy,  because  the 
disposition  of  the  capital  after  the  grandson 
attained  21  was  of  the  interest  and  certain  spe- 
cific accumulations,  not  including  the  accumu- 
lations during  the  minority.  In  re  Rouse,  9 
Hare,  649. 
Cases  cited  in  the  judgment :  Wynch  v.  Wyncb, 

1   Cox,  433;  Rudge   ▼.    VVinnaU,    1«   bear. 

357  ;  Love  v.  L'Estrange,  5  Bro.  P.  C.  39 ; 

Hanson  ▼.  Graham,  6  Ves.  239 ;  Monkbonse  v. 

Holme,   1   Bro.   C.  C.   !298,   300;    Booth   v. 

Booth,  4  Ves.  399,  40.5  ;  Goodtitle  v.  Whitbv, 

1  Burr.  228,234;  BUod  r.  Williams.   3  My. 

&  K.  411;  Da  vies  v.  Fisher,  5  Beav.  «0l  : 

Saunders  v.  Vautier,  Cr.  &  Ph.  240. 

MOBTMAIN. 

Legacy, — Debt. — A  testatrix  directed  a  sum, 
which  she  said  she  owed  to  A.  and  fi.  on  her 
promissory  note,  and  her  other  debts,  to  be  paid. 
She  directed  the  residue  of  her  estate  to  be  ap- 
plied towards  establishing  a  school  in  con- 
nexion with  a  certain  chapel  for  the  time  being, 
and  *'  to  pay  the  same  over  to  the  treasurer  for 
the  time  being  of  such  school,  now  or  hereafter 
to  be  built." 

The  testatrix  did  not  in  fact  owe  the  money  to 
A.  and  B.,  but  intended  it  to  be  held  by  them  on 
a  secret  trust  for  the  use  of  the  existing  chapel. 
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She  did  not  tell  thenx  of  this  in  her  lifetime,  hot  I  Consideration  of  the  cases  of  Cooke  t.  Cm* 
tdd  her  executor;  wad  A.  andJ9.  neiwrknewof  fori^  13  Sim.  91,  and  Titley  v.  WohtenMm, 
the  iotention  till  after  the  testatrix's  death.  i  7  Bear.  425.  Maedomld  v.  Walker,  U  Bear. 
Held,  Ist,  on  the  question  of  the  validity  of  |  556. 


the  residuary  gift  that  it  was  not  good,  even  as 
to  the  persoQid  estate,  as  it  would  be  a  due 
execution  of  the  trust  to  devote  the  money  to 
building  a  school-house. 

2ndly,  That  whether  there  was  a  valid  debt 
or  not  on  the  promissory  note  to  A,  and  B,  was 
a  question  of  law  ;  but  if  there  was  no  debt,  it 
was  good  as  a  legacy.  Longstaff  v.  Reimison, 
I  Drewry,  28. 

Case  cited  to  the  judgment:  Attorney-General 
V.  WiUiams,  2  Cox,  387. 

NBXT  Off   KIN. 

EaBparte  maiarud, — ^A  legacy  was  bequeathed 
in  trust  for  a  grand  niece  for  life ;  and,  in  case 
she  died  without  children,  for  her  brother,  if  he 
should  be  then  living,  but  if  he  should  be  then 
dead,  then  unto  bis  next  of  kin  in  a  legal  course 
of  distribution  ej^ar/ema/em^  The  grand-ne- 
phew died  in  his  sister's  lifetime :  ifela,  that  she 
took  as  his  next  of  kin.  Gundry  v.  Pinniffer, 
1  De  G.,  M<N.  &  6.  502. 

Cases  cited  in  the  judgmeot :  Smith  v.  Palmer,  7 
Hare,  fS5 ;  Bird  v.  Luokie,  8  Hare,  301. 

PERPETUITY. 

Void  gift, — ^V^^'here  there  are  gifts  over  which 
are  void  for  perpetuity,  and  there  is  a  subse- 
quent and  independent  clause  on  a  gift  over 
which  is  within  the  line  of  perpetuity,  effect 
cannot  be  given  to  such  clause,  unless  it  will 
accord  witJa  previous  valid  limitations. 

A  gift  over,  made  in  words,  comprising 
only  one  event  will  not  be  construed  as  made 
on  two  events,  although  in  point  of  fact  it  may 
consist  very  reasonably  of  two  branches,  unless 
it  is  so  expressed  by  the  testator.  Monypenny 
V.  Thring,  2  De  G.,  M'N.  &  G.  145. 

POWER. 

1.  Extcuiion  of  election. — Precatory  words. 
-^A  testator  duly  appointed  a  fund  in  favour 
of  objects  of  the  power  absolutely,  and  he  also 
bequeathed  to  them  his  own  property,  "  espe- 
ciallv  requesting  them  "  to  leave  the  appointed 
fana  to  persons  not  objects  of  the  power. 

Htldy  that  this  did  not  raise  a  case  for  elec- 
tion.   Held,  also,  that  the  result  would  have 
been  different,  if  there  had  been  a  direct  ap- 
pointment of  the   subject  of   the    power  to 
strangers.     Blacket  v.  Lamb,  14  Beav.  482. 
Cases  cited  in  the  judgment :  Whistler  v.  Web- 
ster, «  Ves.  J.  367  ;  Carver  v.  Bowles,  2  R.& 
M.  306  ;  Hearle  v.  Greenbank,  3  Atk.  714  ;  1 
Ves.  S.  306  ;  Carey  v.  Askew,  1  Cox,  241. 

2.  Trustees. — Survivor, — Sale, — A  testator 
gave  a  power  of  sale  to  two  trustees,  and  the 
survivor,  "his  heirs,  executors,  and  administra- 
tors:*' HeM,  that  a  title  dependent  on  a  sale 
by  the  devisee  in  trust  of  the  survivor,  was  too 
doubtful  to  force  on  a  purchaser ;  and,  2ndly, 
that  the  defect  was  cured  by  the  release  of  all 
the  oestuis  que  trust  to  the  representatives  of 
the  surviving  trustee. 


Case  cited  in  the  judgment :  Wilioo  ▼.  Benattt, 
to  Law  J.,  N.  S.,  Cb.  tT9, 

3.  Settlement  on  marriage  with  coiuent 
Taylor  v.  Austen,  1  Drewry,  459. 

RAILWAY    SHARES. 

Construction, — Date  of  will. — Bequest  of  all 
the  testator's  Great  Western  Railway  shares, 
and  all  other  the  railway  shares  of  which  be 
might  be  possessed  at  the  time  of  his  decease, 
— Se/ef  to  pass  Great  Western  Railway  shares 
which  lie  had  at  the  date  of  his  will,  and  which 
were  afterwards,  by  a  resolution  of  the  coio< 
pany  made  under  the  authority  of  an  Act  of 
Parliament,  converted  into  Consolidated  Stock; 
but  held  not  to  pass  Consolidated  Stock  io  the 
same  company  purchased  by  the  testator  after 
the  date  of  his  will.  Oakes  v.  Oakes,  9  Hare, 
666. 

RBMOTSNB89. 

1.  A  testator,  during  the  lives  of  the  children 
which  M.  G.,  his  daughter  (who  was  liriag), 
"  had  or  should  have,"  devised  the  rente  of  an 
estate  on  trusts  for  them,  for  their  lives,  with  a 
substituted  gift  to  the  issue  of  anv  child  dying 
leaving  issue  during  that  periou,  and  a  gift 
over  to  the  sun'ivors  of  the  children,  on  the 
death  of  any,  without  leaving  issue.  The 
Court,  considering,  that  by  the  terms  of  the 
gift,  children  bom  after  the  testator's  death 
would  be  included,  held,  that  the  substituted 
gift  to  the  issue  of  the  grandchiidrcn  was  void. 

Devise  in  trust,  after  the  decease  of  the  tes- 
tator*s  surviving  grandchildren  (children  of  a 
living  daughter),  to  settle  an  estate  on  the 
eldest  living  grandson  of  liis  daughter  in  fee, 
and  to  sell  the  other  real  estate,  and  divide  the 
produce  between  all  the  grandchildren  of  the 
daughter,  except  the  eldest.  The  Court,  coo- 
eidering  that  this  would  include  unborn  grwt 

Cndchildron  of  the  testator,  decided,  that 
h  the  gifts  to  the  great  grandchildren  were 
void.     Goock  V.  Gooch,  1 4  Beav.  565. 
Caa«?  cited  in  the  judgmeot :  Mogg  v.  Mogg.  t 
Mer.  654. 

2.  Gift  to  a  class  of  great  grandck^ren.--' 
A  testator  gave  an  annuity  of  200/.fty«[.w 
T.  N.  for  Ufe,  and  after  his  death  tohischU- 
dren  then  living,  for  life,  in  equal  shares;  ana» 
at  the  decease  of  any  of  them,  his  share  ?\j" 
capital  producing  the  annuity  was  to  bedivww 
amongst  his  children:  Held,  notwHhsianding 
there  were  children  of  T.  N.  living  in  Uie  t«- 
tator's  lifetime,  and  the  gift  to  the  chjidren 
was  as  tenants  in  common,  that  the  bequ« 
all  of  the  grandchildren  of  T.  N.  was  voidjor 
remoteneae.     Greenwood  v.  Roberts,  15  ^ca  • 

Cnses  cited  in  the  jud jjment :  Leake  r.  ^'>^^^^' 
9  Mer.  S6S ;  Lord  Dongnnnon  v.  SmUf.  "  ' 
&  F.  .546  ;  Blagrove  v.  Honcock,  16  Siffl.^'  • 

\To  be  continued.] 
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SATURDAY,  SEPTEMBER  3,  1853. 


THE  NEW  STAMP  ACT,  1853. 


No  2. 

The  two  Stamp  Duty  Acts  received  the 
Bojal  Assent  on  the  4th  August.  The  16 
&  17  Vict.  c.  59,  is  "Au  Act  to  repeal 
ciertun  Stamp  Duties,  and  to  grant  others 
in  lieu  thereof,  to  amend  the  Laws  relating 
to  Stamps,  and  to  make  perpetual  certain 
Stamp  Duties  in  Ireland;'*  but  will  not 
come  into  operation  till  after,  the  10th  Oct. 
next. 

The  16  &  17  Vict. c-  63  (No.  2),  is  "An 
Act  to  repeal  certain  Stamp  Duties  and  to 
grant  others  in  lieu  thereof,  to  give  relief 
with  respect  to  the  Stamp  Duties  on  Newt- 
papers  and  Supplements  thereto,  to  repeal 
the  Duty  on  Advertisements,  and  otherwise 
to  amend  the  Laws  relating  to  Stamp 
Duties/'  It  came  into  operation  on  its 
paasin^,  namely,  the  4th  August. 

Triang,  in  the  first  place,  the  '*  Stamp 
Duties'  Act,  No.  2,"  we  shall  commence 
with  those  enactments  which  peculiarly 
concern  the  Attorneys  and  Solicitors. 

I.  Articles  op  Clerkship. 

Li  order  to  admission  as  an  Attorney  or 
Solicitor  in  the  Courts  at  Westminster  or  in 
Ireland,  or  as  a  Proctor  in  the  Courts  of 
Admiralty  or  Ecclesiastical  Courts  in  Doe- 
tors*  Commons  or  in  Ireland,  the  former 
duty  is  repealed,  and  in  lieu  thereof  the 
duty  is  reduced  to  80/.^ 

This  enactment,  it  will  be  observed,  does 
not  interfere  with  the  existing  duties  in  Scot- 
knd  nor  in  the  Counties  Palatine,  where 
the  amount  is  already  less  than  in  England 
and  Ireland.  By  the  7th  section  of  the 
other  Act,  16  &  17  Vict.  c.  59,  the  Articles 


'  Sec.  1  and  Schedule. 
Vol,  xlvi.    No.  1,330. 


of  Clerkship  to  Attorneys  of  the  County  Pa« 
latine  Courts  maybe  stamped  after  the  10th 
October  next  for  the  purpose  of  admission 
in  the  Courts  at  Westminster  on  payment 
of  the  additional  duty  only,  payable  at  the 
date  of  the  Articles.  Instead,  therefore,  of 
the  payment  of  the  whole  duty  of  120/., 
an  additional  stamp  of  60/.  will  be  suffi- 
cient, on  articles  already  executed  or  which 
may  be  executed  on  or  before  the  10th 
October  next;  but  on  articles  executed 
after  that  period,  the  amount  to  be  added 
to  the  60/.  Palatine  Court  duty,  will  be 
20/.  only. 

II.  Annual  Certificates. 

The  present  duty  of  12/.  for  town  and 
8/.  for  the  country,  and  the  smaller  amount 
of  6/.  or  4/.,  where  the  attorney  has  not 
been  admitted  more  than  three  years,  are 
repealed  and  each  sum  is  reduced  one- 
fourth,  viz.,  in  town  from  12/.  to  9/., 
and  in  the  country  from  8/.  to  (»/. ;  and 
under  three  years  in  town  from  6/.  to 
4/.  10«.,  and  in  the  country  from  4/.  to  3/. 

It  is,  however,  observable  that  the  re- 
enactment  in  the  Schedule  to  the  16  &  1 7 
Vict.  c.  63,  in  altering  the  amounts  as 
above-mentioned,  does  not  follow  the  lan- 
guage of  the  Schedule  to  the*55  Geo.  3,  c. 
184,  in  the  following  particulars  : — 

1st.  The  words  •*  in  any  of  the  Courts  of 
the  Great  Sessions  in  Wales,  or  of  the 
Counties  Palatine  of  Chester,  Lancaster,  or 
Durham,"  are  omitted  in  the  new  Schedule; 
but  the  subsequent  words  in  the  present  as 
in  the  former  Act  are,  we  presume,  suffi- 
cient to  supply  the  place  of  this  omission, 
viz.,  *«  any  other  Court  in  England  holding 
pleas  where  the  debt  or  damage  amounts  to 
40*.;"  but, 

2nd.  The  new  enactment  omits  "every 
person  admitted  as  a  Proctor  in  any  of  the 
Ecclesiastical  or  Admiralty  Courts  in  Eng- 
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land."  Now  to  those  Courts  the  general 
words,  ''holding  pleas  to  the  amount  of 
40*./'  do  not  strictly  apply;  yet  it  is 
evidently  not  intended  that'  the'  Proctors 
should  be  excluded  from  the  benefit  of 
the  reduced  duty  because  they  are  men- 
tioned in  the  concluding  part  of  the 
enactment  with  the  "Attorney,  Solicitor, 
Agent*  Proctor,  Procurator,  or  Notary 
Public" 

drd.  The  new  enactment,  instead  of  re- 
gulating the  amount  of  duty  by  the  limits 
ef  the  old  twopenny  post  in  the  London 
district,  makes  the  higher  duty  payable, 
where  the  Attorney  resides  within  the  dis- 
tance  of  10  miles  from  the  Gkneral  Post 
Office,  in  the  city  of  London,  or  within 
three  miles  of  the  city  of  Dublin.  The 
latter,  we  presume,  means  three  miles  from 
any  part  of  the  city  of  DubUn.  With  re- 
gard to  London  (not  confining  it  to  the 
walls  of  the  city),  its  extent  being  so  great, 
it  was  obyiously  necessary  to  fix  the  place 
of  measurement,  and  the  General  Post 
Office  has  been  very  properly  selected.  It 
will  of  course  be  reccllected  by  practition- 
ers who  reside  near  the  borders  of  the  10 
miles,  that  if  they  practise  within  the  limit 
for  40  days  in  a  year,  they  will  be  liable  to 
the  higher  duty  ;  aod  though  the  Govern- 
ment may  be  lenient  in  exacting  penalties, 
they  cannot  prevent  a  hostile  party  from 
taking  advantage  of  the  omission.  Of  course 
no  costs  can  be  recovered  by  Attorneys 
practising  within  10  miles  for  40  days  on  a 
country  certificate. 

III.  Special  Pleaders,  Certificated 
Conveyancers,  and  Equity  Drafts- 
men. 

The  16  &  17  Vict.  c.  63,  also  relieves 
members  of  the  four  Inns  of  Court  who  I 
draw  or  prepare  deeds,  pleadings,  or  pro-  j 
ceedings,  from  one-fourtli  of  the  annual' 
Certificate  Duty.  Those  who  reside  within  ' 
10  miles  of  the  General  Post  Ofiice,  Lon- ' 
doii,  or  three  miles  of  Dublin,  are  to  pay ' 
9/.,  and  elsewhere  6/.  I 

We  cannot  lose  the  opportunity  of  ob- 
serving that  the  annual  tax  on  Conveyancers  | 
under  the  bar,  evidently  contemplates  the  j 
case  of  those  gentlemen  who  "  draw  or  pre- 1 
pare  deeds  ;"  and  that  the  Benchers  of  the  } 
Inns  of  Court,  in  their  annual  permission,  • 
should  limit  them  to  drawing  and  preparing 
deeds,  and  not  sanction  the  practice  of  ne- 
goeiating  loans  or  investments,  investigat- 
ing titles,   and   transacting   all    the   busi- 
ness usually  performed  by  Solicitors  in  con- 
veyancing matters. 


IV.  Conveyances  in  consideratiom 
OP  Ground  Rents,  &c. 

i.  a. 

Where  the  annual  sum  does  not  ex- 
ceed 20«.  the  duty  is    ....  2  6 
Not  exceeding  ]  2/.,  for  every  20«.  .  2  6 
Not  exceeding  24/.,  for  every  40#.  .  5  0 
Exceeding  24/.,  for  every  4/.     .     .  10  0 

V.  Assignments  of  Judgments  in 
Ireland,  &c. 

Assignments  of  judgments  in  Ireland 
were  liable  to  the  full  Conveyancing  Dut^, 
though  an  ad  valorem  duty  had  been  ptid 
on  a  mortgage  for  the  same  sum.  By  the 
present  Act,  16  &  17  Vict.  c.  63,  s.  6,  the 
duty  will  be  in  future  35«.,^  and  on  a  writ 
of  acknowledgment  in  Scotland  in  favour  of 
the  heir  or  disponee  of  a  creditor,  10«. 

VI.  Scrip  Certificatrs. 
The  Stamp  on  Scrip  Certificates  of  Sham 
held  in  Joint- Stock  Companies  where  the 
right  to  such  share  is  transferable  by  de- 
livery of  such  certificate,  or  otherwise  than 
by  deed,  is  fixed  at  one  penny.     Sec.  8. 

VII.  Duties  on  Nevitspapers  and 

Supplements. 
By  the  3rd  section  of  the  16  &  17  Vict, 
c.  63,  the  size  of  a  newspaper  may  be  in- 
creased to  2,295  superficial  inches  on  one 
side,  exclusive  of  the  margin  ;  and  a  sup- 
plement to  a  paper  where  the  whole  does 
not  exceed  that  size  is  free  from  duty. 
Other  supplements  not  exceeding  1»148 
inches  must  pay  a  halfpenny  each. 

VIII.  Advertisement  Duty. 
The  5th  section  repeals  entirely  the  duty 
on  advertisements,  contained  in  any  gazette, 
newspaper,  periodical  paper,  pamphlet,  or 
literary  work. 

IX.  Policy  Adhesive  Stamps. 
The  10th  and  11th  sections  provide  for 
the  use  of  adhesive  stamps  on  Policies  of 
Life  Assurance,  but  the  date  and  number  ot 
the  policy,  and  name  of  the  person  insured 
and  one  of  the  directors,  or  the  officer  of 
the  company,  must  be  written  on  the 
stamp. 

On  the  other  Act,  which  will  come  into 
operation  on  the  11th  October  next,  we 
shall  offer  some  notes  and  comments  at  an 
early  opportunity. 

*  This  amelioration  was  obtained  at  the  in- 
stance of  the  Incorporated  Law  Society. 
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BANKRUPTCY  AND  COUNTY 
COURTS. 

THE    NEW    COMMISSIONS. 

The    earliest    opportunity    was    taken 
(ante,  p.  319)  of  submitting  to  our  readers 
tbe  names  of  the  Commissioners  inserted 
in  the  Commissions  which  have  lately  is- 
sued for  inquiring  into  the  Law  of  Bank- 
ruptcy, and  into  the  state  and  practice  of 
the  County  Courts.     The  Lord  Chancellor 
had  previously  notified  the  intention  of  the  j 
Govemment  to   issue   Commissions   upon  | 
those  subjects,  and  the  only  question  upon ' 
which  any  difficulty  appears  to  have  been ' 
felt  was,  whether  it  was  expedient  to  en- ! 
trust  the  investigation  to  one  set  of  Com- 
missioners, or  to  issue  separate  Commissions. 
In  this  respect,  we  humbly  offer  our  opinion,  I 
that  the  Government  has  acted  wisely.    It ! 
is  hardly  possible  to  conceive  that  it  could  , 
be  advantageous  or  convenient  to  mix  up . 
an  inquiry  into  the  Law  of  Bankruptcy  and  I 
the  state  and  practice  of  the  County  Courts, '. 
two  systems  which,  as  heretofore  admini- 
stered, have  little  or  nothing  in  common. 
We  are  well  pleased  that  those  who  sug- 
gested the  expediency  of  a  joint  Commis- 
sion have  in  this  instance  been  overruled, 
but  we  cannot  concur  in  the  unqualified  ap- 
probation with  which  the  announcement  of 
the  names  of  the  Commissioners  has  been 
received  in  some  quarters.     In  one  respect 
at  least,  the  constitution  of  the  Bankruptcy 
Commission  is  most  unfortunate.    From  cir- 
cnmstanoes  not  necessary  now  to  enter  upon, 
nearly  the  whole  practical  administration  of  l 
the  Law  in  Bankruptcy  devolves  upon  soli*  | 
dtors,  and  yet  the  Bankruptcy  Commission 
does  not  include  the  name  of  a  single  solid-  \ 
tor.     The  House  of  Commons,  the  Judges 
in  Bankruptcy,  the  Bar,  and  the  commer- 
cial community,  are  all  directly  and  fully  I 
represented  upon  the  Commission,  whilst* 
that  body  which  has  the  most  accurate  and  | 
extensive  knowledge  of  the  proceedings  in 
Bankruptcy,  and  is  best  acquainted  with  the  > 
practical  defects  exhibited  in  the  admini- ! 
stration  of  the  system,  is  not  represented.     ' 

The  County  Courts'  Commission  is  open, 
with  a  partial  qualification,  to  the  same  ob- 
servation. We  find  in  it  the  names  of  one 
of  the  Equity  Judges,  two  of  the  Judges  of 
the  Common  Law  Courts,  three  County 
Court  Judges,  and  two  Members  of  the 
House  of  Commons  who  are  also  Members 
of  the  Bar.  It  also  contains  tbe  much 
respected  name  of  Mr.  Joseph  Randolph 
MuUings,  the  Member  for  Cirencester,  who 


has  practised  as  an  attorney,  and  has  most 
ably  and  usefully  advocated  the  interests  of 
the  Profession  in  Parliament.  In  this  re- 
spect the  Connty  Courts'  Commission  is 
less  objectionable  than  the  Bankruptcy 
Commission.  In  both  cases,  however,  there 
is  a  well  founded  ground  for  complaint 
that  no  practising  solicitor  or  attorney  has 
been  named.  An  injury  is  done  to  the 
public  as  well  as  a  slight  put  upon  the  Pro- 
fession, by  the  omission  from  those  Com  mis* 
sions, — whether  arising  from  intention  or 
inadvertence  we  know  not, — of  those  best 
qualified  to  afford  correct  information  upon 
the  practical  operation  of  the  systems  it  is 
intended  respectively  to  investigate,  and  it 
is  to  be  hoped,  to  improve. 

The  constitution  of  these  Commissions 
in  the  particular  referred  to,  is  calculated 
to  diminish  their  utility,  and  the  confidence 
the  Profession  and  the  public  might  have 
in  a  successful  result  to  their  labours.  Vie 
complain  of  the  exclusion  only.  As  to  the 
Commissioners  named,  individually,  no  rea- 
sonable ground  for  complaint  exists. 


NEW  STATUTES  EFFECTING  ALTE- 
RATIONS IN  THE  LAW. 

EVlDENCfi   AMENDMENT. 

16  &  17  Vict.  c.  83. 

Husbands  and  wives  of  parties  to  be 
admissible  as  witnesses  ;  s.  I . 

Except  in  criminal  cases  and  in  cases  of 
adultery  ;  s.  2. 

Husbands  and  wives  not  compelled  to 
disclose  communications  made  to  each  other; 
8.  3. 

So  much  of  section  i  of  6  &  7  Vict.  c. 
85,  as  relates  to  husbands  and  wives  re- 
pealed ;  s.  4. 

Shott  title  ;  s.  5. 

Commencement  of  Act ;  s.  6. 


The  following  are  the  Title  and  Sections 
of  the  Act :— . 

An  Act  to  amend  an  Act  of  the  14  &  15  Vict 
c.  99.  [20M  August,  1853] 

Whereas  the  Law  touching  evidence  requires 
further  amendment :  Be  it  therefore  declared 
and  enacted,  as  follows : — 

1.  On  the  trial  of  any  issue  joined,  or  of  any 
matter  or  question,  or  on  any  inquiry  ansing 
in  any  suit,  action,  or  oth^r  proceeding  in  any 
Court  of  Justice,  or  before  any  person  having 
by  I^aw  or  by  consent  of  parties  authority  to 
hear,  receive,  and  examine  evidence,  the  hus- 
bands and  wives  of  the  parties  thereto,  and  of 
the  persons  in  whose  behalf  any  such  suit, 
action,  or  other  proceeding  may  be  brought  or 
int-tttuted,  or  opposed  or  defended,  shall,  ex- 
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cept  as  hereinafter  excepted,  be  competent  and 
compellable  to  give  evidence  either  mvd  poce  or 
by  depositioQ  accordisf^  to  the  practice  of  the 
Cfourt,  on  behalf  of  either  or  any  of  the  parties 
to  the  said  suit,  action,  or  other  proceeding. 

2.  Nothing  herein  shall  render  anv  husband 
competent  or  compellable  to  give  evidence  for 
or  against  his  wife,  or  any  wife  competent  or 
compellable  to  give  evidence  for  or  against  her 
husband,  in  any  criminal  proceeding,  or  in 
any  proceeding  instituted  in  consequence  of 
.adultery. 

3.  Nu  husband  shall  be  compellable  to  dis- 
close any  communication  made  to  him  by  his 
wife  during  the  marriage,  and  no  wife  shall  be 
compellable  to  disclose  any  communication 
made  to  her  by  her  husbana  during  the  mar- 
riage. 

4.  So  much  of  section  1  of  the  Act  passed 
in  the  Session  of  Parliament  holden  in  the  6  & 
7  Vict.  c.  85,  as  provides  that  the  said  Act 
shall  not  render  competent  the  husband  or 
wife  of  any  party  to  any  suit,  action,  or  pro- 
ceeding individually  named  in  the  record,  or 
of  any  lessor  of  the  plaintiff  or  of  the  tenant 
•f  premises  sought  to  be  recovered  in  eject- 
ment, or  of  the  landlord  or  other  person  in 
whose  right  any  defendant  in  replevin  may 
make  cognizance,  or  of  any  lessor  in  whose 
immediate  and  individual  behalf  any  action 
may  be  brought  or  defended,  either  wholly  or 
in  part,  is  hereby  repealed. 

5.  In  citing  this  Act  in  other  Acts  of  Par- 
liament, or  in  any  instrument,  document,  or 
proceeding,  it  shall  be  sufficient  to  use  the  ex- 
pression, "The  Evidence  Amendment  Act, 
1853." 

6.  This  Act  shall  commence  on  the  11th  day 
of  July  1863. 

CHANCERY  SUITORS*  FURTHER  RELIEF. 

16&  17  Vict.  c.  98. 

Funds,  the  dividends  of  which  have  not 
been  received  for  15  years,  may  be  trans- 
ferred to  the  Suitors*  Fee  Fund  Account ; 
s.  1. 

Rights  of  suitors  to  stock  or  dividends 
transferred  not  to  be  affected,  but  to  be 
satisfied  out  of  the  Suitors'  Fee  Fund ;  s.  2. 

Periodical  investigations  and  transfers  to 
be  made  of  accounts  the  dividends  of  which 
have  not  been  received  for  15  years;  s.  3. 

Dividends^  &c.,  issued  from  moneys 
placed  out  to  provide  for  Chancery  officers 
to  be  transferred  to  Suitors*  Fee  Fund  ;  s.  4. 

Reduced  Stamp  Duties  to  be  payable 
hereafter  on  powers  of  attorney,  &c. ;  *s.  5. 

Stamp  Duties  to  be  under  the  manage- 
ment of  Commissioners  of  Inland  Revenue ; 

8.6. 

Accountant-General  may  be  empowered 
to  act  oa  powers  of  attorney  in  receipt  of 
fvtnre  moneys  ;  s.  7. 

Compensation  allowances  may  be  applied 


to  making  good  moneys  improperly  with- 
held or  abstracted  by  parties  entitled  to 
such'  allowances ;  s.  8. 

Orders  may  be  annulled  or  altered  ;  s.  9. 

As  to  the  term  "Lord  ClumcelloT;" 
8.  10. 

Officers  of  the  Court  of  Chancery,  who 
were  formerly  officers  of  the  Court  of  Ex- 
chequer, enabled  to  compute  the  period 
during  which  they  were  such  officers  for 
the  purposes  of  retiring  pensions ;  s.  11. 


The  following  are  the  Title  and  Sections 
of  the  Act : — 

An  Act  for  the  further  Relief  of  the  Suitors  of 
the  High  Court  of  Chancery. 

l20th  August,  1853.] 

Whereas  it  is  expedient  to  make  fmtker 
provision  for  the  Relief  of  the  Sailors  of  ^m 
High  Court  of  Chancery:  Be  it  therefore 
enacted  as  follows : — 

1.  It  shall  be  lawful  for  the  Lord  Chancel- 
lor, at  such  time  within  nine  calendar  months 
after  the  passing  of  this  Act  as  shall  appear  to 
him  to  be  most  convenient,  to  cause  an  inves- 
tigation to  be  made  into  the  several  accoaats 
standing  in  the  name  of  the  said  Accountant- 
General  to  the  credit  of  any  caase  or  matter 
the  dividends  of  which  shall  not  have  been 
dealt  with  for  15  years  or  upwards  prior  to 
such  time,  and  if  and  when  he  shall  be  of 
opinion  that  it  is  not  probable  that  any  claim 
will  be  made  for  the  same,  to  make  orders  for 
the  appropriation  of  the  future  dividends  to  ac- 
crue due  on  such  stock,  or  sudi  part  of  such 
dividends  as  he  shall  be  of  opinion  may  safely 
and  properly  be  so  appropriated,  as  toe  same 
shall  accrue,  for  the  benefit  of  the  smtors  of 
the  said  Court,  and  for  the  carrying  the  same 
over  to  the  credit  of  an  account  to  be  entitled 
**  The  Suitora  Unclaimed  Diridend  Account," 
and  for  the  carrying  ft-om  time  to  time  such 
part  of  the  cash  standing  to  the  last-mentioaed 
account  as  he  may  think  fit  over  to  the  eredit 
of  the  account  in  the  books  of  the  said  Ac- 
countant General  called  <*The  Suitors'  Fee 
Fund  Account,'*  and  such  diridends  whtt  so 
carried  shall  thereupon  become  part  of  the 
fund  standing  to  such  account. 

2.  The  right  of  any  suitor  of  the  said  Court 
to  the  stock  the  dividends  of  which  ahaQ  be 
appropriated  by  any  snch  order  or  orders  as 
aforesaid,  or  to  the  diridends  so  directed  to  be 
appropriated,  shall  not  be  in  anywise  pr^- 
diced  or  affected  by  such  order  or  orders,  or 
by  such  appropriation  in  pursuance  theresf  as 
aforesaid,  but  the  claims  of  such  suitor  or 
suitors  shall  be  made  good  and  satislied  out  of 
the  fund  standing  to  the  credit  of  the  accomits 
called  "The  Suitors'  Fee  Fund  Account," and 
"  The  Suitors'  Unclaimed  Dividend  Accoont," 
or  either  of  them,  by  virtue  of  any  order  or 
orders  to  be  from  time  to  time  made  by  the  said 
Court  for  that  purpose ;  and  if  and  when  it  sUl 
become  necessary  for  the  pnrpoaea  afoiesaid, 
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it  shall  be  lawful  for  the  Lord  Chancellor,  by  I  5.  And  whereas  it  is  expedient  to  reduce  the 
any  order  or  orders  to  be  from  time  to  time  |  stamp  duties  payable  on  letters  or  powers  of 
made  for  that  puroose,  to  impose  such  fees  in  attorney  to  be  used  in  the  office  of  the  said  Ac- 
rdation  to  proceedings  in  the  said  Court  of  i  countant-General  upon  the  receipt  of  cheques, 
CkMocerf  as  to  him  shall  seem  meet,  and  to  notes^  or  drafts  for  small  sums  of  money :  Be 


direct  that  such  fees  shall  be  collected  by  means 
of  stamps,  to  be  provided  and  used  in  the 
BMiiner  new  adopted  with  reference  to  fees 
collected  by  means  of  stamps  in  the  said  Court, 
and  to  alter,  diminish,  or  abolish  such  new  or 
additional  fees,  as  circumstances  may  from 
time  to  time  warrant  him  in  so  doing. 

3.   At  the  expiration  of  every  five  years  from 
•acla  first  investigation  as  aforesaid  it  shall  be 
lawful  for  the  Lord   ChanceUor  to  cause  a 
similar  investigation  to  be  made  into  the  seve- 
ral accounts  standing  in  the  name  of  the  said 
Aceountant-General  to  the  credit  of  any  cause 
or  noatter  the  dividends  of  which  shall  not  have 
been  received  for  15  years  or  upwards  prior  to 
SQcb  time,  and  thereupon  the  same  course 
shall  be  pursued  in  everv  respect  with  respect 
to  such  accounts  as  is  hereinbefore  directed 
with  respect  to  the  investigation  so  to  be  made 
within  nine  calendar  months  after  the  passing 
of  this  Act ;  and  the  provisions  hereinbefore 
contained  saving  the  rights  of  the  suitor  to  any 
dividends  which  may  have  been  appropriated 
upon  or  in  consequence  of  such  investigation, 
and  giving  power  to  the  Lord  Chancellor  to 
impose,  alter,  diminish,  or  abolish  fees  in  con- 
sequence thereof,  shall  extend  and  be  appUca- 
hle  to  every  successive  investigation  so  to  be 
made  as  aforesaid. 

4.  And  iHiereas  there  is  now  standing  in  the 
name  of  the  Accountant-Generd  of  the  said 
Coorty  to  the  credit  of  the  account  intituled 
''-Account  of  moneys  plaiced  out  to  provide  for 
the  officers  of  the  High  Court  of  Chancery," 
the  sum  of  201,028/.  2s.  3d,  Bank  3l,  per  cent. 
Annuities,  and  the  amount  of  cash  which  has 
arisen  from  dividends  thereon  :  And  whereas 
under  the  Act  passed  in  the  Session  of  Parlia- 
ment holden  in  the  3  &  4  ^m.  4,  c.  94,  s.  36, 
the  dividends  arising  jfrom  the  fund  standing 
to  the  credit  of  the  said  last-mentioned  account 
are  directed  or  authorised  to  be  invested  in  the 
purchase  of  Parliamentary  or  Government 
Securities  in  the  name  of  the  said  Aceountant- 
General,  to  be  b^  him  placed  to  the  credit  of 
the  said  last- mentioned  Account :  And  whereas 
it  is  unnecessary  to  continue  the  accumulation 
of  the  dividends  on  the  funds  so  as  aforesaid 
standing  to  the  credit  of  the  said  last-mention- 
ed account,  and  it  is  expedient  that  such  divi- 
dends ahould  from  time  to  time  be  applied  in 
aid  of  the  fund  called  the  Suitors'  Fee  Fund  : 
Be  it  therefore  enacted,  that  the  dividends  and 


it  therefore  enacted,  that  frvim  and  after  the 
passing  of  this  Act  the  stamp  duties  which  if 
this  Act  had  not  been  passed  would  have  been 
payable  on  letters  or  powers  of  attorney  to  be 
used  in  the  office  of  the  said  Aceountant-Gene- 
ral for  the  receipt  of  cheques,  notes,  or  drafts 
for  gross  sums  of  money  not  exceeding  the 
sunx  of  20/.,  or  periodical  payments  not  ex- 
ceeding the  annual  sum  of  5/.,  shall  cease  to  be 
payable,  and  shall  be  and  the  same  are  hereby 
repealed,  and  in  lieu  and  instead  thereof  there 
shall  be  granted,  raised,  levied,  and  collected 
in  respect  of  every  such  letter  or  power  of  at- 
torney, or  for  or  in  respect  of  the  vellum^ 
parchment,  or  paper  upon  which  the  same 
shall  be  written,  the  sum  of  5^. 

6.  The  said  duties  hereby  directed  or  autho« 
rised  to  be  raised,  levied,  and  collected  shall  be 
denominated  and  deemed  to  be  stamp  duties, 
and  shall  be  under  the  management  of  the 
Commissioners  of  Inland  Revenue  for  the  time 
being ;  and  all  the  powers,  provisions,  clauses, 
regulations,  directions,  exemptions,  fines,  for- 
feitures, pains,  and  penalties  contained  in  or 
imposed  by  the  several  Acts  relating  to  any 
stamp  duties  now  payable  in  Great  Britain  and 
Ireland  respectively  shall  respectively  be  in  full 
force  and  effect  with  respect  to  the  duties  bv 
this  Act  directed  or  autnorised  to  be  raiseOi 
levied,  or  collected,  and  to  the  vellum,  parch* 
ment,  and  paper,  and  to  the  persons  liable  to 
the  payment  of  the  said  duties,  so  far  as  the 
same  are  or  sliall  be  applicable,  and  shall  be 
observed,  applied,  allowed,  enforced,  and  put 
in  execution  for  and  in  the  raising,  levying  and 
collecting  of  the  said  duties,  and  otherwise  in 
relation  tnereto,  so  far  as  the  same  shall  not  be 
superseded  by  and  shall  be  consistent  with  the 
express  provisions  of  this  Act,  as  fully  and  ef- 
fectually to  all  intents  and  purposes  as  if  the 
same  had  been  herein  repeated  and  specially 
enacted. 

7.  It  shall  be  lawful  for  the  Lord  Chancellor, 
whenever  it  shall  seem  expedient  to  him  so  to 
do,  to  empower  and  direct  the  Aceountant- 
General  of  the  said  Court  to  receive  and  act 
upon  letters  or  powers  of  attorney  granted  by 
any  person  to  whom  any  sum  or  sums  of 
money  shall  by  any  order  in  any  cause  or 
matter  be  directed  to  be  paid,  authorising  the 
attorney  of  such  person  to  receive,  not  only  a 
cheque,  note,  or  draft  for  the  sum  or  sums  of 
money  so  ordered  to  be  paid,  but  all  cheques, 


annua]  produce  which  have  arisen  and  which  |  notes^  or  drafts  for  any  further  or  other  sum  or 
shall  arise  from  the  moneys  placed  out  on  the  |  sums  of  money  which  by  any  order  or  orders 
account  intituled  ''  Account  of  moneys  placed  to  be  thereafter  made  in  the  same  cause  or 
out  to  provide  for  the  officers  of  the  High  Court  [  matter,  or  any  cause  or  matter  connected 
of  Chancery"  shall  be  carried  over  by  the  said  j  therewith,  shall  be  ordered  to  be  paid  to  such 
Aceountant-General,  and  be  placed  to  the  said !  person  or  persons  by  or  out  of  anv  fund  then 
account  intituled  "  The  Suitors  Fee  Fund  Ac- 1  or  thereafter  to  be  standing  to  the  credit  of 
count,*'  and  shall  thereupon  become  part  of  the '  such  cause  or  matter ;  and  the  Lord  Chancel- 
fund  standing  to  such  account,  and  be  dealt '  lor  shall  by  order  make  such  provision  as  he 
with  accordingly.  !  may  deem  necessary  for  satisfying  the  Ac- 
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countanUGeueral  of  the  identity  of  the  person 
named  in  two  or  more  orders. 

8.  And  whereas  under  various  Acts  of  Par- 
liament now  in  force,  or  under  orders  made  in 
pursuance  of  such  Acts,  compensation  allow- 
ances have  been  granted  and  are  payable  to 
various  officers  of  the  said  Court,  which  have 
been  made  to  cease  upon  such  officers  obtain^ 
ing  other  offices  or  employments,  during  the 
continuance  of  such  officers  in  the  same :  and 
whereas  it  has  happened  that  officers  of  the 
said  Court  entitled  to  compensation  allowances 
have  obtained  other  offices  or  employments  in 
the  said  Court  or  the  offices  thereof,  and  by 
reason  of  malversation  in  such  offices  or  em- 
ployments have  been  dismissed  therefrom  or 
have  resigned  the  same,  and  it  is  expedient  that 
any  moneys  improperly  withheld  by  any  such 
officer  should  be  made  good  to  the  fund  to 
which  the  same  ought  to  have  been  applied : 
It  shall  be  lawful  for  the  Lord  Chancellor,  by 
any  order  or  orders  to  be  by  him  from  time  to 
time  made  for  that  purpose,  to  direct  that  the 
whole  or  any  part  of  the  compensation  allow- 
ance payable  to  any  person  who  shall  have 
held  any  office  or  employment  in  the  said 
Court  by  virtue  of  any  Act  or  Acts  of  Parlia- 
ment heretofore  passed  or  hereafter  to  be 
passed,  or  any  order  or  orders  in  pursuance 
thereof,  shall  be  applied  in  payment  to  the 
fund  from  which  such  moneys  as  aforesaid 
shall  have  been  abstracted,  for  the  nurpose  of 
making  good  the  same,  with  such  interest 
thereon  from  the  time  the  same  may  have  been 
received  as  the  Lord  Chancellor  may  think 
proper,  and  with  the  costs  of  making  and  act- 
ing upon  the  said  orders ;  and  any  order  or 
orders  so  to  be  made  shall  over-reach  any  as- 
signment or  assignments  which  after  the  10th 
day  of  February,  1853,  shall  have  been  made 
of  any  such  compensation  allowance,  whether 
made  voluntarily  or  for  a  good  and  valuable 
consideration. 

9.  Any  order  or  orders  for  the  time  being 
made  under  this  Act  may  from  time  to  time  be 
annulled,  altered,  or  varied  by  the  like  authority 
by  which  any  such  order  or  orders  shall  have 
been  made,  and  new  orders  from  time  to  time 
be  made  for  any  of  the  purposes  of  this  Act  by 
the  authority  by  which  orders  are  hereby  au- 
thorised to  be  made. 

10.  In  the  construction  of  this  Act,  unless 
such  meaning  be  repugnant  to  or  inconsistent 
with  the  context,  the  expression  Lord  Chan- 
cellor shall  mean  and  include  the  Lord  High 
Chancellor  of  Great  Britain  and  the  Lord 
Keeper  or  Lords  Commissioners  of  the  Great 
Seal  of  the  United  Kingdom  for  the  time  being. 

11.  And  whereas  by  an  Act  passed  in  the 
15  &  16  Vict.  c.  87,  s.  46,  provision  was  made 
for  granting  superannuation  allowances  to  any 
person  holding  any  office  or  appointment  in 
the  Court  of  Chancery  who  should  be  afflicted 
with  some  permanent  infirmity  disabling  him 
from  the  due  execution  of  his  office,  or  should 
have  continued  in  any  office  or  offices  for  20 
years,  and  should  be  desirous  of  resiflrning  the 
same  :  And  whereas  by  the  Act  of  6  Vict.  c.  5, 


certain  of  the  sworn  clerks  and  side  clerks  of 
the  Court  of  Exchequer  were  appointed  regis- 
trars and  clerks  to  registrars  of  the  Court  of 
Chancery,  and  it  is  expedient  that  the  Uooe 
during  which  they  had  held  the  offices  of  sworn 
clerks  and  side  clerks  of  the  said  Court  of 
Exchequer  should  for  the  purposes  hereinaftei 
I  mentioned  be  added  to  the  tinae  daring  which 
I  they  have  been  registrars  and  clerks  to  regis. 
I  trars  of  the  Court  of  Chancery :  Be  it  therefore 
enacted,  that  the  Commissioners  of  her  Majes- 
'  ty's  Treasury,  in  ascertaining  and  awarchog 
the  amount  of  any  superannuation  allowance 
I  under  the  authority  of  the  said  Act  of  the  15 
&  16  Vict.  c.  87,  to  any  registrars  and  clerks 
to  registrars  of  the  Court  of  Chancery  who 
,  shall  have  been  sworn  clerks  and  side  clerks  io 
,  the  Court  of  Exchequer,  shall  Uke  into  consi- 
deration the  whole  period  during  which  Chej 
'  shall  have  been  such  sworn  clerks  and  side 
:  clerks,  and  the  same  shall  be  added  to  the 
time  during  which  they  shall  liave  held  the 
offices  of  registrars  and  clerks  to  the  registrars 
of  the  Court  of  Chancery. 


NOTICES  OF  NEW  BOOKS. 

A  Treatise  on  the  Law  and  Practice  relat- 
ing  to  Letters  Patent  for  Inventions. 
By  John  Paxton  Norman,  Esq.,  M.A. 
Barrister-at-Law.  London :  Butterworths, 
1853.     Pp.  276. 

This  is  an  ably  written  volame,  the  ma- 
terials of  which  have  been  carefully  collected 
and  judiciously  arranged.  Mr.  Norman 
treats— 1  st.  Of  the  nature  of  letters  patent. 
2nd.  The  subject-matter  of  the  manufac- 
ture. 3rd.  The  manfacture  must  be  new, 
or  substantially  distinct  from  existing  and 
known  manufactures.     4th.  The  utility  of 

[the  invention.  5th.  What  is  prior  user. 
Gth.  Imported  inventions.  7th.  Prior  pub- 
lication.    8th.  To  whom  a  patent  mar  he 

'  granted.  9th.  The  Commissioners  of  Pa- 
tents and  their  offices.  10th.  Mode  of 
proceeding  to  obtain  letters  patent.    I  ltl»- 

j  Title  of  patent.    12th.  Specification.    13th. 

j  Disclaimer  and  amendment.      14th.  Cou- 

,  firmation  and  extension.     15th.  The  rights 

I  conferred  by  letters  patent.  InfriflgemeDt. 
16th.  Property  in  patents,  assignments,  li- 
cences. 1 7th.  Evidence,  registers,  searches, 
and  inspections.  18th.  Remedies  of  pa- 
tentee by  action  for  infringements.  19tn. 
Remedies  by  injuuetion  and  for  an  account. 
20th.  Remedies  for  fraudulent  use  of  naine, 
&c.     21st.  Remedy  against  patentee:  fc^ 

facias  to  repeal  letters  patent. 

The    Appendix  conteins  the  necesstfy 

forms,  with  the  rules,  table  of  fees,  sUmp 

duties,  &c.  .    r 

As  an  example  of  Mr.  Norman's  st/ie  oi 
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composition,  we  extract  his  Preface,  which 
forcibly  and  justly  sets  forth  the  importance 
of  the  subject  of  his  labours  :— 

**  The  great  system  of  rewards  to  inventors, 
popularly  known  as  the  Law  of  Patents,  was 
ori^nally  instituted  in  England.  It  has  been 
adopted  into  the  legislation  of  almost  all  ci- 
vilised countries. 

"  Society,  grateful  to  him  who  adds  to  its 
stock  of  practical  knowledge,  confers  on  him  a 
renrard  which  is  measured  by  the  substantial 
benefit  it  receives,  by  aUowing  him  for  a  limited 
tinae  the  sole  right  to  exercise  the  art  he  has 
taught  it.  It  secures  to  the  man  of  genius  a 
share  of  the  benefite  derived  from  his  con- 
quests in  the  world  of  art, — conquests  made 
not  for  himself  alone,  but  for  all  mankind. 

"  In  a  long  course  of  years  many  abuses  had 
grown  up,  which  recent  legislation  has  remov- 
ed. The  prizes  held  out  have  been  brought 
more  within  the  reach  of  the  poorer  class  of 
inventors. 


English  Patents,  ought  not  to  be  approach- 
ed  by  any  person  who,  self-elected,  chooses 
to  call  liimself  a  "  Patent  Agent."  We 
should  propose  that  such  of  the  present  agents 
as  can  satisfy  the  Commissioners  that  they 
are  sufficiently  acquainted  with  the  Law  and 
Practice  relating  to  Patents  should  be  allowed 
to  continue  their  vocation ;  but  that  here- 
after none  should  be  permitted  to  conduct 
the  proceedings  except  attorneys  and  so- 
licitors ;  and  where  barristers  are  called  in, 
the  rule  of  the  Profession  would  prevail, 
that  they  should  be  instructed  only  by  the 
other  branch  of  the  Profession. 


REGISTRATION  OF  ASSURANCES. 

REPORT    OF    THE    SELECT     COMMITTEE     OF 
THE   HOUSE   OF   COMMONS. 


Your  Committee,  appointed  at  an  advanced 
One  cannot  but  be  sanguine  in  hoping '  period  of  the  Session,  and  to  whom  were  re«< 
*!-.  t*„  :_  t!i._i_-  .-   j._:  .   ferred  three  Bills,  viz. : — 

A  Bill  for  the  Registration  of  Assurances 


that  the  community  is  Ukely  to  derive  great 
benefit  from  the  new  objects  and  motives  pre- 1 
sented  to  the  minds  of  our  artizans.  A  sense  | 
of  its  tangible,  intelligible  advantages  will  urge  : 
them  to  the  education  of  themselves  and  their  | 
children.  They  will  feel  and  understand  that 
he  who  brings  to  the  performance  of  his  work 
an  informed  mind  and  an  observant  spirit,  who 
strives  earnestly  to  study  and  comprehend  the 
principles  as  well  as  the  details  ot  the  opera- 
tions which  are  his  daily  task,  will  assuredly 
be  rewarded.  The  triumphs  of  Watt  and 
Ark  Wright  will  teach  them  that  there  is  no 
elevation  to  which  the  humblest  man  of  genius 
may  not  aspire,  if  to  activity  and  intelligence 
he  joins  prudence  and  good  judgment.  Let  it 
not  be  urged  that  many  fail ; — a  system  of  pro- 
motion is  not  bad  because  honours  cannot  fall 
to  the  lot  of  c^Qxy  meritorious  soldier  in  our 
industrial  army. 

"Great  as  has  been  the  advance  made  in 
science  and  art  within  the  present  century,  yet 
greater  advancement  of  the  moral  and  mate- 
rial interests  of  mankind  may  be  looked  for 
when  the  energies  of  a  fresh  and  more  nume- 
rous class  of  eminently  practical  thinkers  shall 
have  been  fully  developed  and  enlisted  in  the 
great  cause  of  human  progress." 

We  would  particularly  refer  our  readers 


1. 

2.  A  Bill  to  facilitate  the  Sale  and  Purchase 
of  Land : 

3.  A  Bill  to  facilitate  the  Transfer  of  Land 
in  Ireland; 

Proceeded,  in  the  first  instance,  to  consider  the 
Bill  for  the  Registration  of  Assurances.  They 
examined  the  petitions  presented  for  and  against 
the  Bill,  and  heard  evidence  upon  it ;  and  they 
are  of  opinion  that  many  of  the  serious  objec- 
tions urged  in  the  petitions  against  the  regis- 
tration of  all  assurances  relating  to  landed  pro- 
perty are  well  founded,  and  have  been  sub- 
stantiated. 

Your  Committee  find  that  the  Bill  contains 
within  itself  two  distinct  principles  of  registra- 
tion :  one,  contemplating  the  registration  of  all 
assurances  in  any  manner  relating  to  land  and 
the  legal  or  eouitable  estates  and  interests 
therein ;  the  other  proposing  that  the  legal 
title  alone  shall  be  entered  on  the  registry,  and 
that  there  shall  be  no  necessity  to  register  the 
instruments  which  declare  or  transmit  the  bene- 
ficial interests  or  equitable  ownership.  The 
two  other  Bills  which  have  been  referred  to 
I  your  Committee,  proceed  upon  a  principle 
I  similar  to  that  contained  in  the  first  Bill,  viz., 
the  principle,  of  keeping  the  registered  owner- 


*    *!.    *     ^    L    \        e'^x.  u   •    ^.,  )  ship  wholly  separate  and  apart  from  the  equit- 

to  the  tenth  cfiapter  of  the  work,  in  which ,  ^^^  ^.  ^^^  ^^  ^>^,^ 

Mr.  Norman  clearly  and  concisely  describes       your  Committee,  pursuing   this  idea  and 

the  mode  of  proceeding  to  obtain  letters  pa-  confining  their  attention  to  that  principle,  have 

tent,  and  we  avail  ourselves  of  this  oppor-  examined  some  witnesses  of  high  professional 

tunity  to  repeat  our  former  suggestion,  that !  reputation,  and  had  brought  under  their  notice 

steps  should  be  taken  for  securing  this  im-  a  scheme  for  the  registration  of  "  Title,     or  of 


poTtant  branch  of  legal  business  to  the  duly 
qualified  members  of  the  Profession.  The 
proceedings  relating  to  patents  before  the 
Commissioners  are  clearly  of  a  professional 
nature.  The  Lord  Chancellor,  the  Master 
of  the  Rolls,  and  the  Attorney  and  Solicitor- 
General,  who  are  the  Commissioners  for 


"  Legal  Ownership."  which,  if  it  can  be  fully 
developed  and  made  capable  of  easy  practical 
operation,  would  appear  to  your  Committee  to 
fulfil  the  most  important  conditions  of  registra- 
tion, and  to  afibrd  the  means  of  ensuring  great 
facility  for  the  transfer  of  land,  combined  with 
great  simplicity  and  security  of  title. 

It  has  not  been  possible  for  your  Committee 
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at  BO  late  a  period  of  the  Session » to  extend 
their  inquiry  into  all  the  details  of  this  scheme, 
80  as  to  present  it  in  an  embodied  form,  or  to 
feel  confident  that  they  have  ascertained  all  the 
difficulties  which  may  attend  its  practical  ope- 
ration. They  consider  it  worthy  of  further  and 
more  careful  attention,  and  they  are  of  opinion 
that  registration  will  be  practicable  and  useful 
if  effected  upon  this  principle.  Your  Commit- 
tee therefore  recommend  the  House  not  to  pro- 
ceed with  the  Bill  for  the  Regiatrattoa  of  As- 
surances ;  but  sugj[;est  the  immediate  appoint- 
of  a  Commission  for  the  purpose  of  considering 
the  subject  of  registration  of  title,  with  reference 
to  facilitating  the  sale  and  transfer  of  land,  in 
order  that  a  Bill  for  effecting  that  object  may 
be  brought  into  Parliament  at  the  commence- 
ment of  the  next  Session. 

The  Bill  "  to  facilitate  the  Transfer  of  Land 
in  Ireland,"  is  adapted  to  Ireland  only.  It 
bears  evidence  of  great  labour  and  care  in  its 
preparation,  and  is  distinguished  by  the  clear- 
ness and  simplicity  of  its  enactments.  This 
Bill,  and  also  the  Bill  "  to  faciliutc  the  Sale 
and  Purchase  of  Land,"  will  furnish  imporUnt 
suggestions  for  the  consideration  of  the  Com- 
missioners. 

Uh  August,  1S53. 

The  following  were  the  members  of  the  Com- 


mittee : — 

Mr.  Attorney-General. 
Mr.  Solicitor-General. 
The  Marq.  of  Chandos. 
Sir  F.  Thesiger. 
Mr.  Evelyn  Denison. 
Mr.  Vincent  Scully. 
Mr.  Headlam. 
Mr.  Lowe. 


Mr.  Drummond. 
Mr.  Walpole. 
Mr.  Donlop. 
Mr.  Spooner. 
Mr.  Mullings. 
Mr.  G.  Butt. 
Mr.  Hadfield. 


CONDITIONAL  DEVISE, 

DEPENDENT  ON  OBTAINING  THE  DIGNITY  OF 

DUKE  OR  MARQUIS. 

Egerton  r.  Earl  Broimtiow* 
The  decision  of  the  House  of  Lords  in  this 
important  case  being  in  accordance  with  the 
opinion  of  the  Lord  Chief  Baron  and  Mr. 
Baron  Piatt ;  and  the  Chief  Baron  having  fully 
discussed  the  authorities  on  the  subject,  and 
the  legal  principles  involved  in  the  case,  we 
deem  it  useful  to  state  the  grounds  of  his  lord- 
ship's opinion* 
The  questions  to  the  Jodges  were  as  follow : — 

"  Taking  the  facts  from  the  printed  Cases, 

but  reading  the  will  as  if  it  were  a  devise  to  the 

uses  therein  mentioned,  and  not  a  devise  to 

trustees  to  convey  to  those  uses,  the  following 

questions  are  put  to  the  Judges  : — 

'*  1.  On  decease  of  Lord  Alford,  did  his 

eldest  son,  the  appellant,  become  entitled 

to  any  and  what  estate  in  the  lands  devised 

in  remainder  immediately  expectant  on  the 

90  years*  term  i 


"  2.  If  he  did,  is  such  estate  liable  to  be  de- 
feated on  any  and  what  event  or  eveiitSy 
and  may  it  or  not  come  in  esse,  or  reriTe 
again,  on  any  and  what  event  or  events  ? 

"  3.  On  decease  of  Lonl  Alford,  did  his 
brother,  Charles  Henry  Egerton,  the  re- 
spondent, become  entitled  to  any  and  what 
estate  in  remainder  immediately  expectant 
on  the  said  term  ? 

"  4.  If  he  did,  then  is  such  estate  liable  to 
be  defeated  on  the  happening  of  any  and 
what  event  or  events  ? 

"  5.  Are  all  or  any  and  which  of  the  serenl 
provisoes  void  ? 

*•■  6.  Arc  the  provisoes  or  any  and  which  of 
them  to  be  treated  as  being  conditions 
precedent  ? 

"  7.  In  the  events  which  have  happened,  has 
the  jointure  appointed  in  farour  of  Lady 
Marianne  Alford  ceased  ? " 

The  Lord  Chief  Baron  said, 

"  In  dealing  with  the  seven  questions  pro- 
posed by  your  Lordships  to  the  Judges,  it  ap- 
pears to  me  to  be  the  more  amvenieni  course 
to  answer  th.>m,  not  in  the  order  assigned  to 
them  by  your  Lordships,  but  to  take  in  the 
first  place  the  sixth  qnestion  and  then  lkej{ftk  .- 
as  it  appears  to  me  that  upon  these  all  the  rest 
depena,  and  these  are  the  questions  that  have 
been  principally  argued  at  your  Lordsfaipe' 
Bar.  I  propose,  therefore,  to  consider  ^e 
sixth  question  first,  which  is,— 

" '  Are  the  provisoes,  or  any  and  which  of 
them,  to  be  treated  as  being  conditions 
precedent  ?  * 

^'The  only  provisoes  as  to  which  any  doubt 
can  be  entertained,  and  to  which  any  argu- 
ment has  beea  directed,  are  those  which  relate 
to  the  acquiring  or  acceptance  of  a  peerage, 
and  especially  those  whicn  declare  the  will  of 
the  testator  to  be^  that  in  certain  events  the 
uses  and  estates  limited  to  the  heirs  male  of  the 
body  of  Lord  Alford  in  the  first  instance,  and 
then,  secondly^  of  Charles  Henry  Cust,  shall 
'cease  and  determine;'  and  to  these 
provisoes  alone  the  following  remarks  are  in- 
tended to  apply : 

"  This,  my  Lords,  is  purely  a  legal  questioo^ 
turning  on  the  true  construction  of  the  win,  on 
the  intention  of  the  testator,  and  the  effect  to  he 
given  to  that  intention  if  it  can  be  diseooered, 
and  it  involves  some  of  the  most  obscure  and 
difficult  and  doubtful  matters  connected  with 
onr  judicial  system. 

**  The  original  maxims  of  the  Law  of  Real 
Property  were  extremely  simple  and  clear,  va- 
rious causes,  chiefly  perhaps  a  continued 
struggle  on  the  part  of  Judges  to  adapt  it  to 
the  growing  exigencies  of  society,  and  a  few 
Acts  of  Parliament  intended  to  improve  it» 
have  elaborated  it  into  an  extremely  refined 
and  artificial  system^  in  the  administration  of 
which  there  has  been  recorded  more  diflTerence 
of  opinion  among  eminent  and  enlightened 
Judges  than  in  any  other  branch  of  our  Law. 

"I  allude  to  such  cases  as  that  of  the  Duke 
of  Norfolk,  where  the  Chancellor  was  of  one 
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opinion  and  the  three  Chiefs  of  the  Common 
Ilav  Courts  of  an  opposite  opinion. 

**  The  succeeding  Chancellor  oyerruled  the 
judgment  of  his  pftdecessor,  and  finally,  this 
House  affirmed  it.  Many  similar  examples 
may  be  found.  But  giving  to  the  subject  the 
best  consideration  in  mv  power,  I  am  of 
opinion  that  the  proviso  (ttiat  the  uses  and  es- 
tates limited  to  the  heirs  male  of  the  body  of 
Lord  Alford  [m  the  events  stated  in  the  wilQ 

SHALL  CBA8£  AND    DETERMINE)    OUGHT   to 

be  treated,  as  being  a  condition  subse- 
auENT,  not  precedent,  and  for  the  following 


*'  Ist.  I  think  the  devise  to  Lord  Alford  and 
the  heirs  male  of  his  body  ought  to  be  consi- 
dered  and  treated  in  this  instrument  as  one  de- 
vise, one  remainder,  one  entire  disposition  of  the 
property  in  favour  of  one  branch  of  the 
TBaTATOR*s  FAMILY ;  and  this  devise  having 
taken  effect  by  Lord  Alford  having  been  actu- 
ally in  possession,  whatever  defeats  this  dispo- 
ntion  of  the  property  [in  favour  of  Lord  Alford 
mmd  the  heirs  male  of  his  body)  must  operate  by 
way  of  condition  subsequent. 

"  It  is  very  true,  that  Lord  Alford  did  not 
take  any  freehold  estate  (he  took  merely  a 
chattel  interest),  it  is  also  true  that  the  heir 
male  of  his  body  would  (on  his  death)  take  not 
by  descent  (but  as  a  purchaser) ;  but  these  are 
artificial  and  technical  results  of  the  arrange- 
ments introduced  into  the  will,  not  to  defeat 
but  to  protect  and  ensure  the  testator's  object, 
which  was,  that  (subject  to  the  proviso)  the 
estate  should  really  go  to  Lord  Alford  and  the 
keirs  male  of  his  b(5y.  That  was  manifestly 
bis  general  intent,  which  intent  (in  giving 
effect  to  the  language  of  thQ  will)  ought  to 
govern  our  construction  of  it,  and  I  think  to 
take  a  different  course  would  be  really  to  use 
as  a  means  of  destroying  and  defeating  the  tes- 
taior*s  intention  those  technical  arrangements 
which  he  introduced  and  intended  for  its  pre- 
servation. 

**  No  doubt,  for  technical  reasons,  the  heir 
male  of  the  body,  although  so  called — so  de- 
signated, does  not  take  as  heir,  but  05  a  pur- 
chaser ;  but  the  testator  cared  nothing  about 
bim  individually;  his  intention  was,  in  suh^ 
stance,  to  ^ive  the  estate  to  Lord  Alford  for 
^f^»  ^y  gi^ii^R  ^ini  a  chattel  interest  (that 
would  in  all  human  probability  last  longer 
than  his  life),  and  giving  it  to  him  for  the 
wbole  period,  if  he  should  so  long  live,  and  then 
to  the  neirs  male  of  his  body,  by  way  of  con- 
tingent remainder ;  the  general  intention  there- 
fore is  to  give  it  to  Lord  Alford  for  life,  and 
afterwards  to  the  heirs  male  of  his  body.  Such 
a  disposition  of  the  property  in  a  will  ought  in 
my  judgment  to  be  considered  and  treated 
(whatever  may  be  the  form  of  it)  a«  one  re- 
mainder to  Lord  Alford  and  the  heirs  male  of 
his  body ;  that  is,  as  one  remainder  to  that 
branch  of  the  testator's  family. 

**  In  the  second  place,  I  think  this  proviso 
is  to  be  treated  as  being  a  condition  subsequent, 
because  it  is  manifest  that  the  testator  intend- 
ed it  should  be  so  treated. 


"  It  is  on  all  hands  agreed  that  whatever 
maybe  the  form  of  language  used,  the  intention 
of  the  testator  in  such  a  case  is  to  prevail.  Now 
the  proviso  is  first  alluded  to  and  mentioned  at 
the  end  of  the  devise  to  Lord  Alford  and  the 
heirs  male  of  his  body,  and  to  Charles  Henry 
Cust  and  the  heirs  male  of  his  body,  and  it  is 
thus  described, — 'subject  nevertheless,  as  to 
the  several  uses  and  estates  so  to  be  limited  to 
the  said  John  Hume,  Lord  Viscount  Alford, 
and  Charles  Henry  Cust,  and  to  the  trustees 
during  their  respective  lives,  and  to  the  heirs 
male  of  their  respective  bodies,  to  the  several 
provisoes  for  the  determination  thereof  herein- 
after contained.'  In  this  case,  therefore,  the 
FORM  (the  LANGUAGE  usEo)  Is  manifestly 
that  of  a  condition  subsequent. 

"  Perhaps,  strictly  speaking,  it  is  not  a  con* 
dition  at  all,  for  no  estate  arises,  accrues^  or  is 
enlarged  on  its  performance.  It  is  really  what 
it  professes  to  be, '  a  proviso  for  the  cesser  of  a 
certain  use  or  estate'  in  a  certain  event; 
and,  it  may  be,  that  all  the  learning  about  cow- 
ditions  and  the  rules  that  govern  their  construe^ 
lion,  are  wholly  inapplicable  to  this  case ;  but  I 
am  now  merely  on  the  question  of  the  testat9r*$ 
intention.  If  this  had  been  meant  to  operate 
as  a  condition  precedent  nothing  woula  have 
been  more  easy  than  so  to  have  expressed  U, 
The  will  is  framed  with  the  greatest  care,  ob- 
viously by  a  person  of  the  highest  skill  in  the 
conveyancing  branch  of  the  Profession,  and  he 
has  framed  the  proviso  in  terms  which  seem  to 
have  been  studiously  adopted,  in  order  that 
there  should  be  no  doubt  of  his  meaning  in 
certain  cases,  such  as  ((/'  T^ord  Alford  had  be* 
come  Earl  Brownlow,  and  had  not  {within  five 
years  of  kis  becoming  Karl  Brownlow)  acquired 
the  title  and  dignity  of  Duke  or  Marquis  of 
Bridgewater),  tlie  proviso  must  have  operated 
(if  AT  all)  as  a  condition  subsequent;  and 
there  is  not  the  least  ground  for  arguing  or 
even  supposing  that  the  testator  meant  the 
same  form  of  words  to  operate  differently  in 
different  cases,  but  quite  the  contrary,— that 

HE  MEAKT  THEM  TO  OPERATE  IK  THE  SAMB 

WAY  IN  ALL  CASES.  As,  therefore,  in  one 
case,  which  was  distinctly  foreseen  and  |>ro- 
vided  for  (viz..  Lord  Alford^s  surviving  his 
father  for  more  than  five  years,  and  not  obtatM" 
ing  the  requieiU  title)  the  condition  must  have 
operated  (tfat  all)  as  a  eondiiion  subsequent^  it 
is  most  reasonable  to  infer  that  the  testator  in- 
tended it  to  operate  in  every  instance  and  on 
every  occasion  in  the  same  way  as  a  condi- 
DITION  suBssauENT.  By  the  ssme  identical 
form  of  language  and  expression  he  must  be 
understood  to  have  meant  the  same  identical 
thing. 

"With  a  view  to  throw  some  further  light 
on  the  intention  of  the  testator,  I  would  here 
observe,  that  it  is  highly  probable  that  some 
doubt  was  entertained  as  to  the  lawfulness  of 
the  proviso,  and  that  the  wUl  was  prepared  and 
the  proviso  framed  ia  the  present  form  expressly 
with  reference  to  that  doubt.  If  the  proviso 
was  void  and  Lord  Alford  became  Earl  Browu" 
low,  and  so  continued  for  five  years  without 
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obtaining  the  title,  the  proviso  wonld  operate, 
(if  at  all  as  a  condition)  as  a  condition  sub- 
sequent, but  if  void  it  woald  be  inoperative, 
and  would  be  f(one  for  ever,  it  could  not  affect 
any  estates  arising  after ;  but  in  the  events  that 
have  occurred  if  it  is  now  to  operate  as  a  con- 
dition precedent,  the  estate  and  interest  intend- 
ed for  Lord  Alford  and  the  heirs  male  of  his 
body  will  be  defeated  and  the  estate  will  go 
over.  Now  in  a  will  so  carefully  prepared, 
and  about  which  so  much  skill  has  been  ex- 
ercised, it  is  difHcult  not  to  believe  that  this 
must  hare  been  and  was  foreseen,  and  that  it 


certain  till  that  e^eot  happened,  becausc(Nemo 
est  haeres  vivcntis) ;  but  the  estate  existed,  and 
(had  been)  created  by  the  will,  ready  to  be 
taken  by  the  heir  male,  whgi  he  should  be  as- 
certained, and  this  is  the  estate  which  the  tes- 
tator   says    SHALL    CEASE    OB    DBTERMI»». 

But  I  understand  it  to  be  said  by  my  learned 
brothers  who  take  a  different  view  of  the  snb- 
ject,  that  the  estate  did  not  exist  :  1  ap- 
prehend this  is  not  correct,  the  esUte  did  enst^ 
was  expressly  created  by  the  will,  but  wis 
made  subfect  to  the  proviso.  Had  indeed  the 
coming  into  existence  of  the  contingent  re- 


could  not  have  been  intended  that  the  benefit  mainder  depended  on  the  acquisition  ^*  *P* 
to  Lord  Alford  and  the  heirs  male  of  his  body  i  title  (which  might  have  been  the  case),  had  lU 
(assuming  the  proviso  to  be  void)  should  de-  '  creation  or  origin  depended  on  the  proviso, 
pcnd  upon  the  contingency  whether  Lord  |  the  case  would  have  Aeen  different,  and  this  ap- 
Alford  survived  Lord  Brownlow  more  than  five  |  pears  to  me  to  be  the  fundamental  ebrob, 
vears,  or  whether  he  died  (as  has  happened)  [  the  fallacy  of  the  opposing  argument, -^^»» 
More  Lord  Brownlow.  I  am  therefore  in-  i  confounding  together  two  things  totally  differ- 
duced  to  think  that  to  guard  against  this  the  ent  because  they  may  have  the  same  practical 
proviso  has  been  cautiously  put  into  the  clearest,  result ;  it  is  like  confounding  an  estate  for 
plainest,  and  most  unmistakable  form  as  a  1,000  years  (if  the  party  should  so  long  live) 
'*  *         ■  '   with  a  freehold  interest  for  life,  because  the  ef- 


condition  subsequent,  to  operate  as  a  cesser  and 
not  as  a  condition  precedent,  and  that  it  is  an 
nnauthorised  violence  to  the  language  of  the 
will  and  of  the  proviso  to  treat  this  as  a  condi- 
tion precedent,  and  that  no  refinement  of  legal 
reasoning  can  make  a  testator  say  and  mean 
the  very  contrary  of  that  which  he  has  taken  the 
greatest  pains  to  express  that  he  does  not 
MEAN,  AND  WILL  NOT  SAY.  If  therefore  the 
intention  of  the  testator  is  to  prevail,  it  appears 
to  me  to  be  quite  clear  that  it  >va8  his  intention 
that  this  should  operate  as  a  condition  subse» 


feet  and  the  result  would  probably  be  the  same. 

"  My  Lords,  in  my  judgment,  there  is  a  real 
and  essential  difference  between  making  a  con- 
tingent remainder  come  into  existence  upon  rts 
AcauiSTTiON  of  the  title,  and  creating  it  by 
the  will  as  a  distinct  substantive  '  estate  and 
USB,'  but  making  it  subject  to  a  proviso  that 
it  shall  cease  and  determine  if  the  title  be  not 
acquired.  In  the  one  case  the  estate  never 
exists  at  all  tiU  the  title  be  acquired,  in  the 
other  it  does  exist,  but  ceases  and  determines 
quent,  and  not  as  a  condition  precedent,  and  '  upon/aiVtirc  to  acquire  the  title  within  the  pre- 
therefore  it  ought  not  to  be  treated  as  a  condi- 1  scribed  period.  This  is  what  the  testator  has 
tion  precedent ;  but  3rdly,  reading  the  proviso  j  expressed,  and  why  should  it  be  said  that  he 
itself  and  reading  that  part  of  the  will  where  it  \  did  not  mean  it*;  nay  more,  that  he  cannot 


is  first  mentioned,  and  upon  which  it  was  in- 
tended to  operate,  it  appears  to  me  that  there 
is  no  necessity  to  do  any  violence  to  the  testa- 
tor's language,  and  that  there  were  "uses 
and  estates"  on  which  the  proviso  might 
operate  as  a  condition  subsequent.  The  testator 
says,  certain  uses  and  es^tates  shall  be  subject 
to  the  several  provisoes  for  the  determination  ] 
thereof,  and  there  are  uses  and  estates  which 
may  be  made  to  cease  and  determine,  and  upon 
which  the  proviso  may  operate  as  a  condition 
subsequent.  An  estate  may  be  in  possession, 
or  it  may  be  in  remainder  and  vested,  or  it  may 
be  vn  remainder  and  not  vested,  but  only  contin- 
gent ;  but  a  contingent  remainder  is  as  much 
an  estate  as  an  estate  in  possession  ; 
and  if  it  were  not,  the  testator  has  so  called  it, 
and  pointed  out  distinctly  what  he  means,  and 

rn  what  the  proviso  is  to  operate  (viz.  on 
uses  and  estates  limited  to  Lord  Alford, 
and  Charles  Henry  Gust,  and  to  the  heirs  male 
of  their  respective  bodies),  and  he  has  express- 
ly stated  IN  WHAT  manner  the  pronso  is  to 
operate,  viz.,  by  making  those  estates  cease  and 
determine. 

"  It  is  true  the  estate  or  use  to  the '  heirs  male 
of  the  body'  could  not  be  a  vested  estate  till 
the  death  of  Lord  Alford,  and  it  is  equally  true 
that  the  individual  who  would  take  it  was  un- 


by  law  mean  it,  and  must  not,  and  shall  not  be 
permitted  to  mean  it,  anil  that  whether  he 
meant  it  or  no,  some  technical  reasoning  is  to 
put  a  construction  upon  his  words  to  make  the 
proviso  operate  as  a  condition  precedent  (all 
the  authorities  agreeing  that,  whatever  the  im- 
pressions may  be,  the  intention  is  to  prevail)* 
For  these  reasons  : — 

"  Ist.  That  this  was  o»f  remaiWer  only  to 
Lord  Alford,  and  (contingently)  to  the 
heirs  male  of  his  body,  which  remainder 
had  taken  effect  bv  the  possession  of  Lord 
Alford. 
"  2nd.  That  on  examining  the  language  and 
the  whole  frame  and  structure  of  the  will, 
it  is  manifest  the  provisoes  were  intended 
to  operate  as  conditions  subsequent. 
**  3rd.  That  even  if  the  contingent  remainder 
is  regarded  alone,  without  reference  to 
Lord  Alford's  estate,  making  with  it  only 
one  remainder,  there  was  an  estate  and 
use  for  the  proviso  to  operate  on,  and  to 
cause  to  cease  and  determine, 
"  For  these  reasons,  my  Lords,  I  answer  the 
sixth  Question,  that  the  provisoes  are  not  to  be 
treatea  as  being  conditions  precedent,  but  as 
being  conditions  subseouent. 

"  I  shall  now  proceea  to  state  my  opinion  on 
the  fifth  question,  which  is  ; — 
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**  *  Are  all,  or  any,  and  which,  of  the  seve- 
ral provisoes  void  ? ' 

**  The  only  provisoes  which  have  heen  made 
the  sabject  of  any  doubt  or  controversy,  and 
which  therefore  alone  are  necessary  to  be 
noticed,  are  those  which  relate  to  the  acquisi- 
tion or  non-acquisition  of  certain  peerages,  and 
especial^  of  the  title  and  dignity  of  Duke  or 
Marquis  of  Bridf^ewater  by  Lord  Alford  or  by 
Charles  Henry  Cust;  and  the  question  is, 
whether  it  be  competent  to  the  owner  of  an 
estate  to  create,  by  deed  or  by  will,  one  or 
more  contin^ireot  remainders,  or  conditional 
limitations,  which  shall  depend  upon  the  exer- 
cise  of  the  Royal  Prerogative  in  creating  a 
peerage  in  a  particular  famVg,  with  ^  particular 
title,  and  with  prescribed  limitations, 

•'  There  is  no  direct  authority  for  saying  that 
this  can  or  cannot  be  done.  On  the  immediate 
point  there  is  no  direct  decision  either  way. 
The  absence  of  any  authority  may  be  accounted 
for  by  the  fact  that  this  is  the  first  attempt  to 
create  such  a  condition  since  the  peerage  has 
existed  *  In  considering  this  question  I  think 
nothing  turns  upon  the  use  of  the  word  *  tfc- 
quired*  I  think  no  importance  can  be  attach- 
ed or  special  meaning  be  ascribed  to  that  word  ; 
it  is  not  worse  than  the  word  obtain,  but  it  is 
not  better  than  the  word  procure,  which  occur- 
red in  the  case  just  mentioned.  I  think  it 
means,  if  he  shall  die  without  becoming  Duke 
or  Marquis  of  Bridgewater  ;^  and  the  question 
is,  is  this  a  lawful  condition  to  annex  to  an 
estate  ?  It  is  perfectly  clear  and  certain  (as  a 
principle  of  law),  that  if  this  condition  be 
against  the  public  good,  it  is  void.  This  is 
distinctlylaid  down  in  Shepherd's  Touchstone, 
chapter  six,  where  among  other  conditions 
which  are  contrary  */o  law*  or  ^against  the 
liberty  of  the  law*  a  condition  is  also  pro- 
nounced to  be  void  which  is  *  against  the  pub- 
Hque  good;*  and  the  learned  writer  must  have 
meant  something  'other  than*  and  different 
from  '  contrary  to  law.*  So  in  Co.  Lyt,  206 
b.,  in  treating  of  conditions,  which  are  void  as 
*  against  law,*  (though  they  concern  not  any- 
thing that  is  MALUM  IN  SE,)  he  mentions  those 
that  are  against  some  maxim  or  rule  of  law  and 
those  which  are  *  repugnant  to  the  estate,* 
which  I  take  to  be,  in  effect,  the  same  as  the 
expression  in  Shepherd'sTouchstoneof 'o^atfu/ 
the  public  good,*'    The  authority  referred  to  in 


*  In  the  case  of  the  Earl  of  Kingston  v. 
Picrrepoint,  1st  Vernon,  p.  5,  the  testator  gave 
10,000/.  to  be  employed  in  procuring  a  Duke- 
dom, and  the  gift  was  held  void.  That  case  is 
not  decisive  of  the  present,  but  it  involves  prin- 
ciples common  to  both. 

'  The  testator  having  left  him  an  immense 
landed  estate  to  enable  him  to  acquire  or  ob- 
tain or  procure  the  title  in  question,  with 
the  ominous  condition,  that  if  he  did  not  obt 
it,  he  himself  should  in  one  event  lose  it,  and 
his  family  in  another. 

'  Here  also  it  is  clear  the  writer  meant  some- 
thing different  from,  and  not  included  in  the  ex- 
pression, "  against  some  maxim  or  rule  of  law." , 
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the  margin  of  Coke  is  Bractou,  book  3rd.,  fo. 
100,  the  passage  is,  '  Ac  si  quis  rem  promitteret 
quae  in  rerum  naturft  non  esset,  vel  esse  non 
posset  vel  si  Rem  sacram  vel  publicam  quae 
non  est  in  alicujus  bonis.' 

"  I  think,  therefore,  I  am  bound  to  lay  down 
this  principle  as  a  clear  and  undoubted  maxim 
of  law,  that  if  this  condition  be  'against 
THE  PUBLIC  GOOD '  (the  expression  in 
Shepherd* s  Touchstone),  if  it  be  'repugnant 
to  the  State'  (the  expression  in  Coke),  it  is 
void. 

"  This  narrows  the  inquiry  to  this  point : 
'  Is  it  against  the  public  good  that  such  a 
condition  should  be  created  and  enforced?' 
and  this  is  what  your  Lordships  have  to 
decide. 

"  Let  me  here  (before  I  proceed  further) 

point  out  distinctly  and  nakedly  what  is  the 

effect   of  the  condition,  and  the  relation  in 

which  it  places  the  members  of  the  testator's 

j  family. 

I     "  A  nobleman  seeing  his  title  about  to  be« 

,  come  extinct,  and  desirous  of  reviving  it  in  the 

I  female  line,  but  with   a  higher  grade  in  the 

peerage,  leaves  his    immense   wealth  to  one 

I  branch  of,his  family,  subject  to  a  forfeiture  of 

•  the  estate,  if  the  title  be  not  acquired  within 

certain  periods.     It  is  then  to  go  over  to  a  se- 

,  concf  branch  in  the  same  line,  and  they  are  to 

!  try  what  they  can  do  to  accomplish  the  testa- 

'  tors  abject  in  getting  the  peerage  in  question 

i  into  his  family,  and  if  they  also  fail,  they  are  to 

forfeit  the  estate,  and  it  is  to  go  over  to  a  more 

distant  branch.     So  that  while  one  branch  of 

the  family  has  a  strong  pecuniary  interest  to 

get  or  acquire  the  peerage,  other  branches  have 

a  strong  pecuniary  interest  to  oppose  and  pre« 

vent  it,  in  order  that  they  may  benefit  by  the 

forfeiture  ;  and  this  is  not  tht;  accidental  result 

of  circumstances  arising  in  the  ordinary  course 

of  events,  but  it  is  specially  and  gratuitously 

occasioned  by  the  mere  caprice  and  will  of  the 

testator. 

"^ow,  in  order  to  ascertain  whether  this 
condition  be  valid  or  not,  I  propose  to  consider 
whether  any  conditions  can  be  suggested  which 
would  be  deemed  void  by  the  common  consent 
of  all  statesmen,  lawyers,  and  persons  of  intel- 
ligence, and  to  examine  on  what  grounds  such 
conditions,  are  void  or  would  be  deemed  so,  and 
to  see  if  any  general  maxim  or  principle  can  be 
collected  or  extracted,  which  will  be  of  general 
application  and  to  ascertain  whether  the  present 
case  be  ufithin  that  principle, 

*'  In  those  periods  of  our  history  when  the 
succession  to  the  Crown  was  disputed,  would 
it  have  been  deemed  competent  to  a  subject 
(would  he  have  been  permitted  ?)  to  make  the 
course  of  succession  to  his  estate  to  depend  on 
the  succession  to  the  Crown,  and  to  turn  upon 
the  predominance  of  the  House  of  York  or  Lan^ 
caster,  and  especially  would  it  have  been  per^ 
mitted  if  the  condition  or  limitation  had  been 
introduced /or  the  avowed  object  of  supporting 
one  or  other  of  the  contending  parties  ? 

"But  I  propose  to  put  three  distinct 
cases : — Ist.  During  the  Commonwealth  could 
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a  staunch  republican  have  left  his  estate  to  his 
heir,  or  to  some  devisee,  subject  to  a  proviso 
that  in  the  event  of  the  restoration  of  the  mo- 
narchy  it  should  go  to  some  college,  hospital,  or 
public  charity,  and  especially  if  he  avowed  that 
liis  object  was  to  give  his  heir  or  devisee  an  in- 
terest in  supporting  the  anti-monarchical  go- 
vernment ? 

"  2nd]y.  In  the  reign  of  Charles  the  Second, 
could  a  zealous  Protestant  have  introduced  a 
similar  condition,  based  on  the  passing  of  the 
Bxclusion  Bill,  and  on  the  Duke  of  York  not 
ascending  the  throne? 

"  Srdly.  In  the  reign  of  Anne,  could  a 
sincere  Roman  Catholic  have  framed  a  similar 
condition  founded  on  the  repeal  of  the  Act  of 
Settlement  within  a  given  period  f 

"  And,  on  the  restoration  of  monarchy  in  the 
first  case,  on  the  ascent  to  the  throne  or  James 
Duke  of  York  in  the  second  case,  and  on  the 
non-repeal  of  the  Act  of  Settlement  in  the  third 
case  would  our  Courts  of  Law  {including  this 
High  Court  of  Parliament)  have  enforced  these 
conditions,  or  would  they  have  declared  them 
void  and  Irft  the  heirs  or  devisees  in  the  enjoy- 
ment of  the  estates  ?  Cases  of  this  sort  may 
be  multiplied  indefinitely  from  variouft  periods 
of  our  history.  During  the  Wars  of  the  Roses, 
and  during  the  reign  of  Henry  the  Eighth  and 
some  subsequent  reigns  when  the  succession  to 
the  Crown  was  uncertain.*' 

I  To  be  coniinued^l 

INCORPORATED  LAW  SOCIETY. 

ANNUAL  REPORT    OP    THE  COUNCIL. 

[Contismed  from  p.  318.] 

II.  Repeal  of  Certificate  Duty. 

The  measures  adopted  by  the  Council  up  to 
the  10th  March  last,  in  furtheranoe  of  the 
Repeal  of  the  Annuid  Certificate  Duty^  were 
stated  in  the  Special  Report  of  that  date.  The 
motion  of  Lord  Robert  Groavenor,  for  leave  to 
bring  in  the  Bill,  was  carried  on  the  lOth 
March,  by  the  comparatively  large  majority  of 
52,  in  a  House  of  nearly  400  members.  In 
making  his  Financial  Statement  on  the  18th 
April,  the  Chancellor  of  the  Excheauer  pro- 

Sosed  that  the  Certificate  Tax  should  be  re- 
cced one-fourth,  and  the  Stamp  on  the  Ar- 
ticles of  Clerkship  one^third. 

The  Council  thereupon  addressed  all  the 
Provincial  Law  Societies  and  their  other  cor- 
respondents throughout  the  kingdom,  to  ascer- 
tain th^r  views  of  the  Government  proposition. 
The  result  was  that  all  objected  to  the  reduc- 
tion of  the  Duty  on  Artides  of  Clerkship;  a 
small  number  expressed  thor  willingness  to 
accept  the  proposed  redaction  as  an  instal- 
ment ;  others  proposed  that  there  should  be 
an  uniform  tax  of  BL  both  in  town  and  country; 
a  considerable  nvmber  suggested  that  the  town 
certificate  should  be  reduced  to  6L,  and  the 
country  to  4/.,  the  other  duties  remaining;  but 
fttU  three-fourths  of  the  Profession  strongly 
recommended  the  Council  to  urge  a  total  re- 


peal of  the  Annual  Tax,  even  at  the  haxard  of 
a  defeat. 

The  Council  concurred  in  the  opinion  ex- 
pressed by  the  large  majority  of  their  brethren 
in  the  Profession ;  and  a  deputation  had  an  in- 
terview with  the  Chancellor  of  the  Exchequer 
on  the  23rd  April,  accompanied  by  Lord  Robt. 
Grosvenor  and  other  Members  of  Parliament, 
when  the  Members  of  the  Deputation  informed 
the  Chancellor  of  the  Exchequer  that  the  at- 
torneys and  solicitors  in  all  parts  of  the  king- 
dom were  generally  dissatisfied  with  the  small 
reduction  proposed  by  the  Government  in 
the  Certificate  Tax,  and  that  the  reduction 
of  the  Duty  on  Articles  of  Clerkship  would 
aflTord  them  no  relief ;  whilst  the  repeal  of 
the  Annual  Tax  would  not  only  be  a  re- 
lief to  the  present  members  of  the  Profes- 
sion, but  to  all  who  entered  the  Proleaaitfn 
hereafter. 

The  deputation  explained  the  various  ob|ec- 
tions  to  the  tax,  and  inquired  whether  the 
Government  intended  the  proposed  redne- 
tion  to  be  followed  by  further  relief  in  an- 
other Session;  and  the  Chancellor  of  the 
Exchequer  stated  that  he  could  give  ne 
pledge  for  any  future  reduction  or  repeal  of 
the  tax. 

It  was  then  arranged  with  Lord  Robot 
Grosvenor,  that  the  motion  for  the  second 
reading  of  the  Bill  for  repealing  the  T^ 
should  be  postponed  from  the  27th  Aprfl  to  a 
future  day,  and  that  the  sense  of  the  House 
should  be  taken  on  the  Resolutions  on  the 
Stamp  Duties. 

This  course  was  considered  to  be  most  con- 
sonant with  parliamentary  practice;  and  to 
have  this  advantage,  that  if  a  majority  for  die 
total  repeal  of  the  tax  shall  be  obtained  upom 
the  Resolutions  of  the  Chancrilor  of  the 
Exchequer,  it  may  be  anticipated  that  the 
question  will  be  thereby  finally  settled ;  wliere* 
as,  if  the  second  reading  of  the  Bill  were  car- 
ried, it  would  still,  in  all  probability,  be 
opposed  by  the  Government  on  every  subse- 
quent stage. 

The  Council  trust  that  the  Society  irill 
approve  of  the  measures  which  they  bave 
taken  for  the  repeal  of  this  most  unjust  and 
oppressive  Tax ;  and  they  hope  that  the  incG- 
vioual  members  of  the  Society  will  uas  thdr 
influence  with  the  members  of  the  Legislature, 
in  order  to  attain  the  object  in  view.  The 
principle  of  the  repeal  of  Uie  tax  has  already 
been  affirmed  by  the  House  of  Commons  on 
several  divisions;  but  the  Society  must  be 
aware  that  it  is  only  by  continual  agitation  thai 
the  repeal  can  be  finally  achieved. 

The  Council  have  to  add  that,  on  the  part 
of  the  Society,  they  expressed  their  cordial 
thanks  to  Lord  Robert  Grosvenor  for  his  con- 
stant and  able  exertions  on  behalf  of  the  at- 
torneys and  solicitors  in  their  application  to 
Parliament  to  be  relieved  from  this  annual 
burden,  and  for  Uie  very  effective  and  judici- 
ous manner  in  which  his  lordship  advocated 
their  claim  when  it  was  last  brought  before  the 
House  of  Commons. 
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III.  Rbmunbration  of  Solicitors. 

Shice  the  last  Report  on  this  subject,  in 
which  it  was  etatcd  that  a  memorial  had  been 
presented  to  the  Lord  Chancellor  by  the 
Council,  a  deputation,  consisting  of  the  Presi- 
dent  aad  several  other  members  of  the  Council, 
atteiided  his  lordship  by  appointment,  on  the 
24th  March ;  when,  after  the  deputation  had 
CGrpHuned  generally  to  bt«  lordship  the  defects 
of  the  present  regulations,  and  stated  some  of 
tlie  remedies  they  suggested,  his  lordship  inti- 
mated  that  he  was  wiUing  to  give  the  subject 
his  fevourable  consideration,  and  requested  the 
deputation  to  furnish  him,  in  writing,  with  a 
detailed  statement  of  the  defects  complained  of, 
and  of  the  suggestions  which  the  Council  had 
to  propose  for  removing  them. 

The  Council,  assistml  by  a  numerous  and 
eKperieeeed  Committee  selected  from  the  gene- 
ral members  of  the  Society,  accofdingly  pre- 
pared a  statement,  which  was  submitted  to  the 
Lord  Chancellor  <m  the  21st  April;  but  no 
fofther  eomraunication  has  takea  {^ce  with 
hislordrfiip on  the  subject. 

While,  therefore,  the  suggestions  of  the 
CoaneU  stdl  are  under  the  consideraition  of  the 
Lord  Chancellor,  the  Council  have  not  thought 
it  proper  to  publish  these  suggestions  in  detul ; 
Ink  as  it  would  naturally  be  supposed  by  die 
Society,  that,  in  the  present  Annual  Report, 
sone  notice  should  be  takes  of  a  suggestion  of 
so  mttch  importance  to  the  Profession,  and  in- 
deed to  the  public  at  large,  the  Cooncil  have 
considered  it  desirable  that  the  Report  shookl  set 
forth  the  principles  on  which  their  suggesttoas 
to  the  Lord  Chancdlor  have  been  based ;  and 
with  this  view  the  following  passages  are  ez- 
tncted  from  the  statement  submitted  to  his 
lordship. 

'lit  is  assumed  that  the  general  principle 
which  ought  to  regulate  the  payment  of  solici- 
tors is  that  if^ich,  as  far  as  {Hracticable,  should 
afford  them  a  fair  remuneration  for  the  actual 
time  occupied,  die  skill  and  labour  employed, 
and  the  responsibility  incurred  in  the  service 
of  their  clients ;  and  that  in  the  application  of 
this  principle  to  any  mode  of  payment,  brevity 
in  the  forms,  and  expedition  in  the  conduct  of 
the  business  intrusted  to  them,  should  be  ren- 
dered not  inconsistent  with  the  soBcitor's  per- 
sonal interest 

''  In  every  other  profiession  the  duties  of 
which  involve  the  union  of  skill  and  labour 
widi  personal  responsibility,  no  practical  diffi- ' 
cidty  is  found  to  arise  in  fixing  the  mode  or 
rate  of  renlnneration,  because  it  is  either  settled 
between  the  employers  and  the  employed,  ac- 
cording to  mutud  agreement,  or,  in  the  absence 
of  ajgreement,  by  the  application  under  the  di- 
rection of  the  ordinary  tribunals  of  the  rule  of 
qmmUnm  meruit, 

"The  mode  of  payment  of  solicitors  is,  how- 
ever, quite  exceptional,  as,  while  they  are  enti- 
tled to  be  paid  only  according  to  a  fixed  uniform 
scale  of  fees,  and  a  special  tribunal  exists  for 
checking  any  depsrtores  by  them  from  such 
scale,  they  are  precluded  under  all  circum- 
stances from  entering  into  agreements  with 


their  clients  for  the  receipt  of  remuneration  on 
any  higher  scale. 

"It  is  obvious,  however,  that  even  if  con- 
tracts between  solicitors  and  their  clients  were 
legalised  to  their  fullest  extent,  a  large  class  of 
business  would  remain  for  which  no  contracts 
could  be  made,  and  for  which  it  would  be  ne- 
cessary to  retain  proper  regulations  for  the 
payment  of  solicitors ;  and  that,  for  the  due 
observance  of  these  regulations,  the  existence 
of  taxing  officers  is  most  convenient,  if  not  ab- 
solutely necessary.  While,  therefore,  the 
Council  do  not  participate  in  the  fears  which 
have  been  expressed  of  the  consequences  to  the 
public,  of  permitting  solicitors  in  all  cases  to 
enforce  contracts  made  bond  fide  for  the  remu- 
neration of  their  services,  they  do  not  feel  that 
the  complete  removal  of  the  prohibition  in- 
volves any  great  principle  which  they  should 
urgendy  press  on  the  Lord  Chancellor's  consi« 
deration;  and  the  Council,  therefore,  confine 
themselves  to  the  suggestion,  that  the  prohibi- 
tion should  be  so  far  modified  as  to  enable  the 
Court  or  its  taxing  officers,  subject  to  its  con- 
trol, to  consider  and  give  effisct  to  such  con- 
tracts when  made  bond  fide,  and  between  com- 
pfitent  parties. 

"The  Council  have  with  these  views  directed 
their  attention  mainly  to  the  revision  and  im- 
provement of  the  principles  which  appear  to 
govern  the  existing  scale  of  fees  and  rules  of 
taxation  so  far  as  they  are  applicable  to  pro- 
ceedings in  the  Court  of  Chancery,  and  to  con- 
veyancing and  general  business,  the  charges 
for  which  are  regulated  by  the  same  scale  suod 
rules ;  and  to  the  suggestion  of  some  altera- 
tions in  detail  which  appear  to  them  to  be 
called  for  in  the  present  scale. 

"The  existing  system  is  confessedly  unsatis- 
factory, both  to  the  public  and  to  the  Profes- 
sion ;  and,  as  it  appears  to  the  CouncU,  its 
chief  defects  consist,  1st,  in  prescribing  in  most 
instances  a  purely  mechanical  method  of  esti- 
mating the  value  of  mental  labour,  while  per- 
sonal skill  and  responsibility  are  almost  wholly 
disregarded.  2ndly,  in  considering,  not  the 
value  or  importance  of  the  results  produced  by 
the  labour  or  skill  employed,  nor  the  time  oc- 
cupied, nor  the  responsibility  incurred,  but 
chiefly  certain  external  forms  in  which  these 
results  of  labour  appear — namely,  written 
documents  and  formid  proceedings,  and  in  re- 
munerating the  solicitor,  wholly  or  principally, 
according  to  the  length  of  these  documents-and 
the  number  of  these  proceedings.  Srdly,  in 
preserving  a  fixed  uniform  scale  of  charge,  ap- 
plicable alike  to  all  cases,  and  withholding  from 
the  taxing  officers  all  discretionary  power  to 
increase  this  scale. 

"  At  die  present  moment,  when  all  die  defects 
in  the  existing  system  continue  in  full  forces 
the  recent  changes  which  have  been  introdooed 
in  the  practice  of  the  Court,  and  the  tendency 
of  all  improvements  in  the  forms  of  business 
deprive  the  solicitor  of  the  advantages  of  tha 
mechanical  mode  of  payment  referred  to,  with- 
out affording  any  substitute  for  it;  and  the 
Council  have,  therefore,  been  urgently  called 
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upon  by  the  Profession  to  submit  to  the  Lord 
Chancellor  the  propriety  of  directing  a  com- 
plete revision,  not  only  of  the  present  scale  of 
fees  and  rules  of  taxation,  but  also  of  the  prin- 
ciples on  which  they  are  framed. 

The  suflfgestions  laid  before  the  Lord  Chan- 
cellor depend  on  the  adoption  of  the  following; 
principles,  which  the  Council  have  submitted 
for  his  lordship's  consideration  and  approval : 
M.  That  in  revising  the  scale  of  fees,  regard 


The  Council  then  proceeded  to  point  oat  in 
detail  the  objections  to  the  present  system,  and 
the  changes  which  they  submitted  to  the  lord 
Chancellor  should  be  introduced,  but  which, 
for  the  reasons  already  referred  to,  they  do  not 
now  bring  under  the  notice  of  the  Society, 

IV.  Legal  Education  and  Examination. 
The  Council  having  recwved  communica- 
tions from  the  Metropolitan  and  Provincial  law 
should  be  had  to  the  actual  skill  and  labour  Association,  and  from  several  Provindal  Law 
employed  and  responsibility  incurred,  and  that '  Societies,  suggesting  further  improvements  in 
a  fair  and  moderate  fee  should  be  fixed  as  a '  |[|q  education  and  examination  of  arUded 
minimum  for  each  item  or  head  of  business,  i  clerks,  with  a  view  to  the  general  advanoenient 
and  be  applicable  to  the  ordinary  description  ^f  the' Profession,  they  have  devoted  much  of 
of  business  falling  under  that  head.  ^heir  time  to  the  consideration  of  that  import- 

**  2.  That  for  certain  descriptions  of  business '  j^„j  subject, 
which  are  specifically  referred  to  in  the  state- 1  Xhey  have  reviewed  the  course  of  legislative 
ment  laid  biefore  the  Chancellor,  but  which  enactment  from  the  earliest  period,  and  the 
may  be  described  in  general  terms  as  involving  successive  regulations  of  the  Superior  Courts 
mental  labour  and  personal  responsibility  as  f^,.  ensuring  the  qualification  and  competency 
distinguished  from  merely  mechanical  employ- 1  ^f   jgg^i    practitioners,   and   particularly  the 


ment,  the  fees  to  be  ordinarily  allowed  should 
be  increased  at  the  discretion  of  the  Taxing 
Masters. 

"  3.  That  in  the  taxation  of  solicitors'  costs, 
the  Taxing  Master  should  be  directed  to  con- 
sider^  and  should  be  at  liberty  to  give  effect  to 
any  special  agreement  for  remuneration  which 
may  have  been  entered  into  bond  fide  between 
competent  parties  in  respect  of  all  or  any  part 
of  the  business  done. 

"  4.  That  the  exercise  of  the  Master's  discre- 
tionary powers  with  reference  to  matters  fall- 
ing within  the  application  of  the  principles  Nos. 
2  &  3,  be  in  all  cases  subject  to  the  revision  of 
the  Court. 

"The*  adoption  of  the  principles  referred  to 
under  the  heads  Nos.  1  and  2,  will  involve  the 
introduction  of  some  new  fees,  and  the  discre- 
tionary increase  of  others  now  allowed. 

**  In  making  these  suggestions,  the  object  has 
been,  not  to  increase  the  emoluments  of  solici- 
tors as  compared  with  those  which  they  re- 
ceived until  the  recent  changes,  but  simply  to 
obtain  by  more  direct  and  obvious  means  that 
fair  and  reasonable  remuneration  for  their  ser- 
vices which,  under  the  old  system,  they  derived 
by  a  circuitous  and  unsatisfactory  process. 

"  That  the  changes  thus  proposed  will  throw 
upon  the  Taxing  Masters  increased  duties  and 
responsibilities  is  obvious  and  inevitable ;  but 
the  Council  conceive  that  the  performance  of 
such  duties  naturally  and  properly  falls  within 
the  province  of  the  Taxing  Masters,  who,  from 
their  long  experience,  must  be  fully  capable  of 
discharging  thA.  And  it  may  be  added  that 
it  was  generally  understood  that  the  appoint- 
ments of  these  officers  were  made,  and  their 
salaries  fixed,  with  reference  to  their  ability  to 
discharge  such  duties,  and  the  probability  that 
thev  would  be  called  upon  to  perform  them ; 
ana  further,  that  the  Masters  of  the  Courts  of 
Common  Law  have,  within  the  limits  of  the 
business  transacted  b^  those  Courts,  discre- 
tionary duties  of  a  similar  nature  thrown  upon 
them,  which  they  find  no  difficulty  in  perform- 
ing.*' 


modern  Statutes  and  Rules  of  Court  for  in- 
quiring into  the  fitness  and  capacity  of  attor- 
neys before  admission,  the  Examination  Rules 
of  1836,  extended  by  the  Law  of  Attorneys 
and  Solicitors'  Act  in  1843,  and  the  further 
improvements  effected  by  the  Rules  of  1846 
and  1853 ;  under  the  last  of  which  an  exami- 
nation in  the  Law  of  Property  and  Conveyanc- 
ing will  take  place  in  Michaelmas  Term  next. 
It  is  scarcely  necessary  to  remind  the  members 
of  the  various  steps  taken  by  this  Society,  in 
the  language  of  its  Charter,  "  to  facilitate  the 
acquisition  of  Legal  Knowledge."  The  Ij8C- 
tures  have  continued  uninterruptedly  in  this 
Hall  for  20  years,  in  the  presence  of  many 
members  of  the  Society,  and  attended  aiinu- 
ally  by  about  200  students  j  and  the  means  of 
knowledge  have  been  largely  extended  by  the 
formation  of  a  Library  of  upwards  of  11,000 
volumes,  to  which  all  the  articled  clerks  o£ 
members  have  constant  access. 

V.  Removal  op  thk  Coub**  from 

Westminster. 
In  addition  to  the  statement  contained  in  the 
Special  Report,  the  Council  have  caused  a  Re- 
port to  be  printed  of  the  most  important  parts 
of  the  evidence  given  before  the  Committee  of 
the  House  of  Commons  in  support  of  the  pro- 
position for  removing  the  Courts  of  Law  and 
Equity  from  Palace  Yard  to  the  vicinity  of  the 
Inns  of  Court.  It  appears  from  this  statement 
that  sufficient  evidence  of  the  urgent  necesaty 
of  the  measure  towards  the  effective  -and  con- 
venient administration  of  Justice  is  already  be* 
fore  Parliament,  and  it  does  not  appear  to  be 
necessary  to  ask  for  the  re-appointment  of  a 
Committee  on  the  subject,  but  that  notice  may 
be  given  of  a  proposed  address  for  the  removal 
of  the  Courts.  It  is  understood  that  the 
Chancery  Bar  in  general,  and  almost  all  the 
leaders  who  are  in  Parliament  will  support  the 
motion. 

[7b  he  continued.} 
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CecU,  for  Stamford,  in  the  room  of  The  Right 
Honourable  John  Charles  HerrieB,who  has  ac« 
cepted  the  office  of  Steward  of  her  Majesty's 
Manor  of  North  stead. 
John  Francis  M*Guire,  Esq.,  for  Dungarvan. 


NOTES  OF  THE  WEEK. 

NBW   MBMBKR8   OF   PARLIAMENT. 

^ameis  Bernard  Beamish,  Esq.,  for  the 
city  of  Cork,  in  the  room  of  Francis  Stack 
Murphj,  Esq.,  who  has  accepted  the  office  of 
one  of  her  Majesty *8  Commissioners  for  the 
Relief  of  Insolvent  Debtors  in  England. 

Le  Gemdre  Nicholas  Starkie,  jnn.,  Esq.,  for 
CUtheroe,  in  the  room  of  John  Thom&s  Wal- 
sham  Aspinall,  Esq.,  whose  election  for  the 
said  borough  has  been  declared  void. 

Robert  Talbot  Gascoigne  Cecil,  Esq.,  com- 
monly called  Lord  Robert  Talbot  Gascoigne 


LAW   APr'OINTMENTS. 


The  Queen  has  beeu  pleased  to  appoint 
Richard  Birnie,  Esq.,  to  be  A dvocate« General 
for  the  territory  of  Western  Australia.— From 
the  London  Gazette  of  30th  August. 

George  Herbert  Kinderley,  Eso.,  to  be  De- 
puty Lieutenant  of  the  county  of  r  embroke. 


RECENT    DECISIONS    IN   THE  SUPERIOR   COURTS, 

AND     8HORT   NOTES    OF     CASES. 


Davis  V.  Griffiths.     July  15,  IS 53. 

C08T8   OF   APPEAL. 

Held,  that  where  a  plaintiff  succeeds  on  an 
appeal  he  will  be  allowed  costs  of  appeal. 

The  Lords  Justices  said,  that  in  this  case 
the  plaintiff,  who  had  succeeded  on  the  appeal, 
would  be  allowed  the  costs  of  the  appeal  in  ac- 
cordance with  the  practice  recently  adopted. 


»niUt  at  t^t  XUiM. 
Attomey^Qeneral  Y.  WilHams.  July  1,2,  1853. 

INFORMATION.  —  RENT-CHARGE.  —  PUR- 
CHASER FOR  VALUABLE  CONSIDERATION. 

A  rent'Charge  was  granted  by  an  indenture  in 

1641  for  the  ben^t  of  the  poor  of  a  parish, 

and  the  payment  was  continued  until  Mi' 

ehaelmasy  1832,  when  the  estate  was  sold  to 

the  defendant  without  notice  of  the  charge. 

An  information  to  recover  the  arrears  of 

the  charge  was  dismissed  with  costs. 

This  was  an  information  on  behalf  of  the 

ministers  and  churchwardens  of  the  parish  of 

East  Ham,  Essex,  to  recover  the  arrears  of  a 

yearly  rent-charf(e  of  3/.  for  the  benefit  of  the 

poor  of  the  parish,  granted  by  indenture  in 

1641.    It  appeared  that  there  had  been  no 

trustee  appointed  upon  the  death  of  the  last  in 

1794,  and  that  it  was  not  known  in  whom  the 

legal  estate  was  vested,  but  the  payment  had 

been  duly  made  until  Alichaelmas,  1832,  when 

the  trustees  under  the  will  of  the  last  owner 

sold  the  estate  to  the  defendant  without  notice 

of  the  charge,  and  no  claim  had  been  made 

until  1852,  shortly  before  this  inlorination  was 

filed.    The  defendant  set  up  in  defence  his 

purchase   for  valuable  consideration  without 

notice,  and  the  Statute  of  Limitations. 

W.  M,  James  and  Shebbeare  in  support; 
Roupell  and  Sheffield  contr^. 

The  Master  of  the  Rolls  said,  that  as  the 
defendant  had  purchased  without  notice,  he 
would  not  be  deprived  of  the  benefit  of  his 

gurchase,  but  the  adverse  claimants  would  be 
ift  to  their  remedy  at  law,  and  to  have  en- 
abled them  to  bring  their  action  they  should 


have  come  to  this  Court  to  have  new  trustees 
appointed,  and  the  information  was  according- 
ly dismissed  with  costs. 


-VEST- 


^iU'CbiimeWax  BiiiUcrinfu. 
Day  V.  Day.    June  2,  3,  1853. 

WILL. —  CONSTRUCTION. — ANNUITY.- 
INO  OF  INTEREST  IN. 

A  testator  directed  his  trustees  to  lay  out  and 
invest  one-seventh  of  his  residuary  estate, 
qfter  the  death  of  his  wife,  in  the  purchase 
of  a  government  annuity  for  his  son,  to  be 
paid  him,  not  by  way  of  anticipation,  but 
with  a  gift  over  in  case  qf  assignment  or 
bankruptcy,  either  before  or  after  the  testa- 
tor's  death.  The  son  survived  the  testator 
but  pre-deceased  the  wife,  without  having 
incurred  any  forfeiture :  Held,  that  his 
representatives  were  entitled  to  his  share. 

The  testator,  Mr.  David  H.  Day,  by  his 

will,  dated  in  June,  1842,  gave  all  his  freehold^ 
copyhold,  and  leasehold  property,  and  the  resi- 
due of  his  personal  estate  and  effects,  in  trust, 
to  pay  the  annual  proceeds  thereof  to  his  wife 
for  life,  and  after  her  death  to  sell  and  convert 
into  money,  and  to  stand  possessed  of  the  re- 
sidue one- seventh  for  each  of  four  of  his  sons 
absolutely,  as  to  another  seventh  for  his  daugh- 
ter, as  to  another  seventh  for  the  children  of  a 
deceased  son,  and  as  to  the  remaining  seventh 
to  lay  out  and  invest  the  same  in  the  purchase 
of  a  government  annuity  for  his  son  Charles 
Day,  to  be  paid  to  him  not  by  way  of  anticipa- 
tion, but  with  a  gift  over  in  case  he  should 
have  assigned,  incumbered,  or  disposed  of,  or 
anticipated  the  same,  or  become  bankrupt,  or 
taken  the  benefit  of  the  Insolvent  Debtors' 
Act,  either  before  or  after  the  testator's  death. 
Charles  Day  survived  the  testator  hut  pre-de- 
ceased his  widow,  without  having  committed 
any  of  the  acts  upon  which  the  gift  over  was 
to  operate.  This  special  case  was  now  filed 
for  the  opinion  of  the  Court  as  to  who  was 
entitled  to  Charles  Day's  share. 

Smythe,  Bevir,  and  fVoodhouse,  for  the  seve- 
ral parties. 
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S^qterior  ComrtM:  V.  C.  JCTiuferyfey.— F.  C.  Shutrt.-^V.  C.  Wood. 


The  Vtee^ChanceUor  held,  that  Charles  Dav 
took  a  vested  interest  in  the  anniiitf,  «rhich 
had  never  been  defeated  by  the  happening  of 
the  events  on  which  the  limitation  over  was  to 
take  effect,  and  that  his  representatives  were 
therefore  entitled  to  one-seventh  of  the  residue. 


Ckark€  V.  Taylor.    July  7,  1858. 

WILL. — CONSTRUCTION,— CHARITABLE  B«- 
aUEST.  —  SPECIFIC  AND  NOT  GENERAL. 
— CY    PBES. 

A  testator  gave  by  his  will  to  the  treasurer 
for  the  time  being  of  the  Female  Orphan 
School  in  Qreenwich,  **  patronised  by  Mrs, 
Enderby,"  the  sum  of  50L  for  the  ben^t 
of  that  charity :  Held,  that  the  gtft  was 
specific,  and  not  general,  and  that  as  the 
school  was  discontinued  at   the  testator's 
deaths  the  gift  had  failed  and  could  not  be 
applied  according  to  the  doctrine  of  cy 
pris. 
The  testator,  bv  his  will,  gave  to  the  trea- 
surer for  the  time  being  of  the  Female  Orphan 
School  in  Greenwich,  patronised  by  Mrs,  En- 
derby,  the  sum  of  50/.  for  the  benefit  of  that 
charity,  but  it  appeared  that  the  school  was 
discontinued  about  the  time  of  his  death  in 
1846. 

Baialgstte  and  /.  ff«  Palmsr  contended  the 
gift  failed ;  Busk  for  the  executors ;  Wickens 
for  the  Attorney-General. 

The  rice-Chancellor  said,  that  as  the  testa- 
tor had  clearly  intended,  from  personal  friend- 
ship with  Mrs.  Enderby,  to  benefit  that  esta- 
Uishment  alone,  there  was  no  such  general  in- 
tention as  would  admit  the  doctrine  of  cy  prh, 
and  the  gift  therefore  had  failed. 


Howard  v.  Earl  of  FingalL    July  22, 23, 1853. 

CONVEYANCE  FOR  CHARITABLE  PURPOSES. 
— SETTING  ASIDE.— STATUTE  OP  MORT- 
MAIN.—  RESERVATION  OF  BENEFIT. — 
MIB-RECITAL. 

A  decree  was  made  to  set  aside,  as  void  under 
the  Statute  of  Mortmain^  certain  deeds  of 
conveyance  to  trustees  for  charitable  pur- 
poses, where  it  appeared  the  grantor  had 
Btipulated  for  the  receipt  of  the  income  of 
the  comoeyed  property  by  herself  during  her 
lifetime,  and  also  certain  other  deeds  exe- 
cuted on  her  believing  herself  to  be  dying, 
in  which  the  recitals  were  untrue,  and  a 
reservation  contained  for  her  et^yment  of 
the  rents  up  to  the  nemt  quarter-day,  and 
the  grantor  was  in  ignorance  of  the  effect 
of  the  previous  deeds  :  and  a  re-conveyance 
was  ordered. 
It  appeared  that  Miss  Howard,  of  Pinner, 
had  instructed  an  estate  agent  to  have  prepared 
deeds  whereby  certain  property  should  be  con- 
veyed in  trust  for  the  widows  and  children  of 
ofilcers  in  the  army  and  navy,  or  of  clergymen, 
but  with  a  reservation  for  the  enjoyment  by 
herself  of  the  rents  during  her  lifetime.    The 


necessary  deeds  were  accordingly  prepared  by 
a  conveyancer,  executed,  and  enrolled,  but 
thev  remained  in  Miss  Howard's  possession, 
and  she  received  the  rents.  Some  yetri  after- 
wards, betieving  herself  to  be  dying,  ehc 
executed  other  deeds  which  recited  that  ehe 
had  received  the  rents  of  the  other  propeity 
conveyed  as  the  agent  and  on  behalf  of  the 
trustees,  and  included  further  property  in  the 
trusts  to  repay  the  same,  but  she  executed  tiie 
deeds  on  the  understanding  only  she  wma  Co 
receive  the  rent  of  the  additional  ^V*^  ^ 
to  the  then  ensuing  qmrter-day.  The  OMteea 
afterwards  gave  the  tenants  notice  not  to  pay 
any  future  rent  to  Miss  Howard,  and  an  order 
had  been  made  for  its  payment  into  Coart  on 
the  trustees  proceeding  to  sell,  and  an  injunc- 
tion was  granted  to  restrain  such  sale.  This 
bill  was  then  filed  to  set  aside  the  deeds  and 
for  a  reconvevance. 

Matins  and  Beales  in  support,  on  the  ground 
the  deeds  were  void  under  the  Statute  of  Mort- 
main, as  reserving  a  benefit  to  the  grantor. 

Baily  and  J.  H.  Palmer  contr^  for  the 
Jtrustees;  the  SoUcitor-General  and  flTiekens 
for  the  Attorney-GeneraL 

The  Vice-Chasuellor  said,  that  as  the  prior 
deeda  were  executed  under  the  belief  that  they 
should  not  operate  until  after  the  death  of  the 
grantor,  but  their  e£fect  was  to  vest  the  pro^- 
ty  in  the  defendants  entirely  to  the  exclosioii 
of  such  interest,  they  were  void  under  the 
Statute  of  Mortmain,  and  could  not  be  sus- 
tained in  equity.  As  to  the  subeeqaent  deeds, 
it  appeared  the  recitals  of  her  having  raceifvd 
the  rent  as  agent  for  the  tnutees  were  untrue, 
and  the  reservation,  on  which  t^e  plunliff 
alone  agreed  to  execute  them,  of  the  rent  up  to 
the  enauinff  quarter-day  waa  contrary  to  the 
Statute  of  Mortmain,  and  thev  were  therefore 
void  and  must  be  set  aside  and  a  rocoareyance 
be  ordered. 


Vicf'C&Mianar  Wootr. 
Holfordy.  Yates.    July  18,  1853. 

FORECLOSURE. — EXTRA  COSTS  OP  PROCEED- 
ING BY  BILL  INSTEAD  OF  CLAIM. 

Where  one  of  the  defendants  to  aforedoswre 
bill  was  out  of  the  jurisdiction,  and  afisT' 
ther  incumbrance  had  been  disclosed  by  the 
answers  of  the  d^endants,  and  a  party  in 
consequence  added :  Hdd,  that  the  plain' 
tiff  was  not  liable  to  the  extra  costs  qfprO' 
ceeding  by  bill  instead  of  by  claim. 

In  this  foreclosure  bill  it  appeared  that,  in 
consequence  of  the  discovery  by  the  answers 
of  a  subsequent  incumbrance,  the  olaintiiFfaad 
amended  by  adding  a  party,  and  aJso  that  one 
of  the  defendants,  who  was  entitled  to  the 
equity  of  redemption,  was  out  of  the  jmwdk- 
tion. 

The  Vice-chancellor  said,  that  under  these 
circumstances  the  plaintiflT  was  not  liable  to 
the  extra  costs  of  proceeding  by  bill  instead  of 
by  daim. 


Superior  ComUs  QiMe»'«  B9»eL--Analfiieal  IMfi§i. 


Ul 


Cimrt  flf  tElttcm'K  iSttub. 
Reffina  v.  Ibunuend.    Jane  13»  1853. 

MANDAMUS. — REMOVAL    OP    SBXTON*    PROM 
OPPICB. — NOTICB. 

A  rule  was  made  absolute  for  a  mandamus  on 
the  rector  of  a  parish  to  restore  the  prose- 
cutor to  his  ojice  of  sexton,  where  it  ap- 
peared that  the  notice  sent  to  him  to  attend 
the  defendant  to  answer  the  charges  against 
him  did  not  state  the  proceeding  was  with  a 
view  to  his  removal  from  office. 

This  was  a  rale  nssi  for  a  mandamus  on  the 


rector  oi  Dmiaffton»  Wannckshire,  to  restove 
the  prosecutor  to  his  office  of  sexton  in  tluit 
parish.  It  appeared  that  notice  had  been  sent 
him  to  attena  the  defendant  to  answer  certain 
charges  bvooi^ht  against  him,  but  that  it  w«b 
not  stated  the  proceeding  was  with  a  view  lo 
his  removal  from  office. 

Attomeg'Qeneral  showed  cause. 

The  Court  said,  that  the  mere  neglect  to 
attend  the  defendant  was  not  sufficient,  without 
notice  of  the  proceeding  being  with  a  view  to 
his  removal  from  office,  to  justify  his  removal, 
and  the  rule  was  accordingly  made  absolute. 


ANALYTICAL    DIGEST    OF   CASES, 

RBPOBTED  IN  ALL  THB  COURTS. 


<!routtd  of  lEquftfi. 
LAW  OF  WILLS. 
[Concluded from  p,  324,  ante,'] 

3.  Oi/i  ai  ^Z,— Accumulation.'— Thellusson 
Act. — Devise  in  trust  for  A.  for  life,  with  rc- 
maiDder  to  any  of  his  children,  as  he  should 
appoint.  At  the  date  of  the  will  A,  had  no 
Am,  bat  at  the  >tleath  of  the  testator  he  had  a 
BOD,  B.,  three  years  old.  il.,  by  will,  appointed 
to  trustees  and  their  heirs,  in  trust  for  B.  and 
Ids  lieirs»  and  to  be  conveyed  to  him  at  23, 
with  a  gift  over  to  other  sons  if  B.  died  under 
91 ;  and  he  directed  the  rents  to  be  aecnmu* 
Jated  until  B.,  or  such  other  sons  should  attain 
33,  and  then  to  pay  them  over :  Hekt,  that  the 
gift  was  not  too  remote,  and  that  the  direction 
to  accnmakte  was  valid.  Peard  v.  Kekewieh, 
15  Beav.  166. 

Cases  cited  in  tbe  judgment ;  Porter  v.  Fox,  6 
Sim.  485 ;  tetke  r.  Robinson,  f  Mer.  963 ; 
WiUkms  V.  Teale,  6  Hare,  f  39. 

4.  Substitution. — Intermediate  rents. — Gift 
by  the  testator  to  his  wife  for  her  life,  or  until 
her  second  marriage,  of  the  interest  of  bis  real 
and  persona]  estate,  which,  whether  arising 
from  rents  or  public  securities,  was  to  be  ap- 
plied for  tbe  benefit  of  herself  and  children; 
and  if  she  married  again,  he  declared  that  her 
power  and  benefit  under  his  will  should  cease ; 
and  when  30  years  were  expired,  he  ordered 
an  his  property,  both  freehold  and  leasehold, 
to  be  sola,  and  two-thirds  to  be  divided 
amongst  his  children  living  at  that  period,  or 
to  their  heirs,  and  one-third  to  be  invested  for 
the  benefit  of  his  wife ;  and  after  her  decease, 
he  bequeathed  such  third  to  his  children  then 
living  and  to  their  heirs  :  Held,  that  the  gift  at 
the  end  of  30  years  was  not  liable  to  objection 
on  the  ground  of  remoteness ;  that  there  was 
no  substitution  of  the  legatee  created  by  the 
gift  to  the  children,  *'  or  to  their  heirs,''  but 
that  the  word  "or"  must  be  read  "  and ;"  and 
that  the  children  of  the  testator  living  at  the 
end  of  30  years  (who  were  also  the  same 
children  as  were  living  at  the  death  of  the 
widow),  were  entitled  to  the  proceeds  of  the 
sale  of  the  estate,  and  also  to  tbe  intermediate 


rents  after  the  death  of  the  widow,  and  before 
the  expiration  of  the  30  years.     Lachlan  v. 
Reynolds,  9  Hare,  796. 
Case  cited  Id  tbe  judgment :  Geoery  v.  Fitage- 
raid,  Jac.  468. 

RB8IDUB. 

1.  Substitution  on  death  without  issue. — Be- 

auest  of  residae  to  John  !«.,  but  if  he  shcmld 
ie  in  the  lifetime  of  the  testatrix,  without  leav 
ing  children,  then  to  Charles  L. :  Held,  that 
the  children  of  John  L.,  took  nothing  by  mi« 
plication. 

In  such  a  case,  the  same  words  receive  tha 
same  construction  in  the  case  of  a  residue,  as 
in  that  of  a  mere  legacy.  Addison  v.  Busk,  14 
Beav.  459 ;  Lee  v.  Same,  ib. 

2.  Beauest  of, — Restriction,-^ k  testator  ber> 
queathea  to  his  mother  "all  and  everything 
he  died  possessed  of,  namely,  money,  plats^ 
books,"  and  other  enumerated  articles  for  her 
sole  use.  "  And  lest  there  be  any  dispute,"  he 
declared  again,  that  he  left  her  everything  he 
died  possessed  of,  for  her  sole  use,  as  stated 
above :  Held,  that  the  whole  residue  passed,  and 
that  the  bequest  was  not  restricted  to  the  enu- 
merated articles  and  others,  efusdem  generis. 
In  re  KendalPs  Trust,  14  Beav.  608. 

RB8TBAINT   ON   ALIBNATION. 

Limitation  over. — Contingent  interest. — In^ 
solvent  debtor.—A  bec^uest  of  a  share  of  resi- 
j  duary  personal  estate  m  trust  for  A.  for  life, 
and  after  the  decease  of  A.  for  his  childrea 
equally,  to  be  vested  interests  in  such  childrcat 
;  at  21,  with  power  to  apply  the  income  for  their 
•  maintenance  during  their  minorities,  and  a 
gift  over  on  default  of  such  children ;  and  a 
proviso,  that  if  A.  should  in  any  manner  sell, 
assign,  transfer,  incumber,  or  otherwise  dis- 
pose of  or  anticipate  his  share  or  any  part 
thereof,  then,  immediately  after  such  ahen»> 
tion,  side,  assignment,  transfer,  or  disposition, 
the  bequest  in  trust  for  A.  should  cease,  de- 
termine, and  become  utterly  void,  as  if  the 
same  had  not  been  mentioned  in  the  will,  or 
as  if  A.  were  dead.  A.,  being  in  prison  for 
debt,  presented  a  petition  for  his  discharge 
under  the  Act  1  &  2  Vict.  c.  110,  and  there- 
upon  the  vesting  order  was  made :  Heid,  that 
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8BPARATB  USB. 

A  testator  ^ve  an  annuity  to  a  rnvried 
woman,  and  directed  that  all  annmties  giyen 
by  his  will  to  married  women  shonld  be  for 
their  separate  use.  By  a  codicil,  the  testator 
directed  his  executors  to  pay  to  the  married 
woman  a  legacy  of  300/.,  "  in  addition  to  the 
legacy  mentioned  in  his  will :"  He/(/,  that  the 
legacy  was  subjected  to  the  restriction  to  the 
separate  use  of  the  married  woman.  Wanc\:\ 
V.  Hawkins,  5  De  G.  &  S.  481. 

8BRTANT8. 


there  was  a  ralid  limitation  over  of  the  shsre 
oiA,;  that,  Uking  the  benefit  of  the  lasoU 
vent  Act  was  a  voluntary  alienation  of  his 
share  by  A.,  and  was  the  event,  or  one  of  the 
events,  on  which  the  limitation  over  was  to 
take  effect;  that  the  declaration  in  the  will, 
that  the  gift  should  thereupon  he  void  as  if 
the  same  had  not  been  mentioned  in  the  will, 
applied  to  the  event  of  there  being  no  children; 
and  the  declaration,  that  it  should  be  void  as 
if  A.  were  dead,  to  the  event  of  there  being 
children;    that,  although  the  limiution  over 
took  effect,  the  capital  was  not  to  be  neces- 
sarily forthwith  divided,  for  the  determination  j     "  Livwg  toiih  me.*'— Whsthcr  the  words, 
of  the  life  interest  did  not  alter  the  class  which   "  living  with  me,"  as  applied  to  servants, shoold 
was  to  take,  and  which  class  included  after,   not  be  understood    *'  linng   in  my  Mnricc," 
born  children  ;  that  the  children  of  the  insol-  I  Qiutre.    Bhckwell  v.  Pennant,  9  Hare,  553. 
vent  who  had  atuined  21  had  a  vested  interest  | 

in  their  respective  shares  of  the  residuary  share  '  shiptino  clausb. 

bequeathed  in  trust  for  the  insolvent,  and  had  Operation  toties  quoties,— Vesting  of  estate 
become  entitled  to  receive  the  interest  of  the  I  so  as  to  go  over.-^J.  M.  provided  by  his  will 
same;  and  that  the  infant  children  of  the  in-  that  if  P.  M,  or  T.  Af.,  or  any  of  their  issue, 
solvent  were  entitled  to  contingent  interests  in  -  should  become  entitled  to  the  Jodrell  estate, 
their  respective  shares  thereof;  and  that  both  then  the  trustees  should  stand  seised  of  the  de- 
interests  were  subject  to  the  interests  of  any  '  vised  premises  upon  trust  for  the  next  persoo 
after-born  children  of  the  insolvent  who  might  entitled  thereto  under  his  will,  as  if  the  person 
become  entitled.  Bochford  v.  Haekman,  9  Hare,  so  succeeding  to  the  Jodrell  estate  were  dead : 
475.  T.  M.  died  after  the  date  of  the  will,  wd  the 

Cases  cited  in  the  judgment :  Shee  v.  Hale,  IS  testator  by  a  codicil  declared  that  his  trastees 


Ves.  404 ;  Martin  v.  Maugham.  14  Sim.  tSO ; 
Brandon  v.  Aston,  t  Y.  &  C,  C.  C,  S4; 
Cbarcbill  r.  Marks,  1  CoU.  441. 


RSSULTING    TRUST. 

Residuafy  legatee.-^Though  there  may  not ,  ^^e  Jp^^^ell  estate. 


should  stand  seised  of  the  devised  eatate  apoa 
trust  for  his  wife  for  life,  and  then  «poa  toe 
trusts  declared  by  his  will,  subject  to  thcde- 
claration  therein  contained  with  reference  to 
On  the  death  of  the  widow 


nwterof  the  instrument"  ie  a  circamstance  to  I  f"***,  V"  "^T^'i^I  .^  .*^  K*!!lLtlivin«: 

determining  the  effect  of  the  H^ff'/f  /''*  "J.}^*  ^  '^?1„  W«^i 

disposition  it  contains  ,ShLs  under  a  settle- 1  ^S/a^^S^ttro  ^ iS^SSJ onhSl^ 


be  weighed  in 


ment  being  held  not  to  be  vested,  might  create   V  ^'  "  T  u  .  -."iPf      .  ■    .w  ««n 
a  rewilting  trust  for  the  settlor,  whilst  in  a  wUl '  ?^V"^'  "«1""'  {»  fl^J"^^  ""  ?*pTaf«er. 
the  resJdSarv  le<ratee  miaht  take.    F«rr«.  v  l«»'<'-"'P««".'»''--  H«^<'' 2ndly.  on  ?•«/«' 


residuary  legatee  might  take. 
Barker,  9  Hare,  744. 


^'''^'^^^- 1  wards  coming  into   ^wssession  of  the  Jo(lrefl 

.  estate,  on  tlie  death  of  the  tenant  for  life,  lti« 

REVOCATION.  !  ^hen  the  Maytham  Ilall  estate  went  ow  tDd 

Codicil,  negativing  beneficial  interest  iiitJer  j  became  vested  in  the  trustees  of /.  ^"- * ''"*• 

iwW.— Devise  to  the  children  of  A.  held  not  j  Held,  3rdly,  on  the  construction  of  the  clause 

to  be  revoked  by  an  expression  in  a  codicil '  generally,  that  its  operation  was  not  conhnefl 

that  they  were  not  intended  to  take  any  bene- 1  to  one  shifting,  but  that  it  operated  tMtesq*(^' 

ficial  interest  under  the  will  or  codicil.  i  ties  as  regarded  the  parties  named  in  it.     ^ 

A  testator  devised  his  real  estate  to  his  bro-  I      The  Jodrell  estate  was  limited  under  the  ^ 

ther  William  for  life,  with  remainder  to  his  of  E.  J.  to  the  use  of  Af .  ^t  for  life,  with  W" 

first  and  other  sons  in  tail,  with  remainders  i  mainder  to  the  use  of  the  sons  and  <^"5 Vto 

over ;   and  he  bequeathed  his  residuary  per-  I  of  M.  J,  successively  in  Uil,  with  r«"*?"^7  |,!J 


Bonal  estate  between  his  nephews  and  nieces,   the  use  of  5.  3f.,  for  lite,  with  remainder  lou 

sons  and  daughters  in  tail,  with  rerowna^r  ^ 
P.  M.,  son  ofV.  M,  for  life,  with  re«aiO*"^ 


By  a  codicil,  he  revoked  his  will,  so  far  only  as 
it  was  altered  by  the  codicil,  and  he  gave  to 
his  n«phews  and  nieces,  except  (as  he  said)  his 
brother  William's  children,  "  who  are  not  in- 
tended to  take  any  beneficial  interest  under  his 
will  or  this  codicil,"   1,000/.  each :  Held,  that 
the  devise  to  the  children  of  William  was  not 
revoked.     Cleoburey  v.  Beckett,  14  Beav.  583 ; 
Same  v.  Tamer,  ib. 
Cases  cited  in  the  judgment:  Doe  r.  Hicks,  8 
Bing.  480 ;  DuflSeld  v.  Duffield,  3  Bli.  N.  S- 
f  60 ;  Beckett  r.   Harden,  4  Haole  &  S.  1  ; 
Lushingtoo  v.  Boldero,  G.  Coop.  916. 


to  his  sons  and  daughters  in  tail,  f  U^.^?  uj 
der  to  T.  M,,  another  eon  of  the  ^^jj'^iLn 
life,  with  remainders  to  his  sons  and  djw*  ^ 
in  tail,  with  divers  remainders  over.  ^^  ^ 
contained  a  proviso  that  if  F»  ^^'  *°  .  '  Jl  or 
either  of  them,  their  or  either  P^/"/'!/  or  his 
any  other  son  or  sons  of  the  said  J.  *"•'  ^^  ^^ 
or  their  issue,  should  become  *^"'*"*°^,on 
estate  of  freehold  or  inheriUrtcem  f  ^'T  |^, 
of  or  in  the  Maytham  Hall  Estate  ^•'^'"f  Ae 
«.  M.,  "  so  as  to  he  in  the  possesion  or 
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actual  receipt  of  the  rents  and  profits  thereof/' 
then  and  in  that  case  the  estates  devised  hy 
her  will  should  shift  from  the  person  so  he- 
coming  entitled  in  manner  therein  mentioned. 
At  the  date  of  the  will  R.  M.  was  entitled  to 
the  Maytham  Hall  Estate,  partly  in  fee  and 
partly  as  tenant  in  tail.    The  Maytham  Hall 
Estate  was  suhsequently  disentailed  and  de- 
vised, and  so  came  to  the  son  of  T.  Af.  (who 
was  then  entitled  in  possession  to  the  Jodrell 
estate),  by  limitation  as  a  purchaser  and  not  by 
inheritance,  or  under  the  original  limitations 
existing  at   the  date  of   the  testator's  will. 
Whether,  looking  at  the  dealing  with  the  May- 
tham Hall  Estate,  it  became  vested  in  T.  Af . 
in  such  a  manner  as  to  make  the  Jodrell  estate 
go  over,  Qiutre,    Monypenny  v.  Dering,  2  De 
6.,  M'N.  &  G.  146. 
Cases  cited  to  the  judgment :    MoDtgomery   v. 
Mont'^omerv,  3  Jones  ft.  Lat.  47  ;  Seaward  ▼. 
Wilkoek,  5  East.  198 ;  Longhead  v.  Phelps, 
2  VV.  Bl.  704;  Beard   r.  Westcott,  5  Taunt. 
393  ;  Turn.  &  R.  tf5  ;  Somerville  ▼.  Lethbridge, 
6  T.  R.  213;  Proctor  r.  Bishop  of  Bath  and 
Wells,  2  H.  Bl.  358 ;  Leake  v.  Kobinaon,  S 
Mer.  363. 

SON. 

Word  of  limitation. —  Nomen  coltectivum. — 
The  authorities  which  establish  that  a  son  or 
sons  may  be  construed  as  a  word  of  limitation, 
to  effectuate  the  intention  of  a  testator,  do  not 
therefore  or  necessarily  lay  down  any  rule  by 
which  the  Court  can  be  guided  in  determining 
upon  such  intention. 

The  qnestion  is,  whether  "  son  "  or  "  sons  ** 
be  used  as  nomen  eoUeetivum  :  upon  which  a 
subsequent  limitation  in  favour  ot  grandsons 
has  an  important  bearing.  East  v.  Twyford, 
9  Hare,  730. 

SURVIVORSHIP. 

Time  of  vesting.  Tribe  v.  Newland,  5  De 
G.  &  S.  236. 

TBNANT   POR   LIPS. 

AemotiMier-maji. -^  Conversion,'^ Repairs,  — 
A  testator  gave  all  his  residuary  real  estate  and 
his  stock,  mortgages,  and  securities  for  money, 
and  all  other  his  personal  estate  and  effects,  to 
his  wife  and  his  son,  upon  trust  for  his  wife  for 
life,  subject  to  an  annuity  for  his  son;  and 
after  her  death,  as  to  all  the  devised  and  be- 
queathed freehold  and  residuary  real  and  per- 
sonal estate,  of  which  his  wife  was  to  have  the 
yearly  interest,  upon  trust  for  his  son  abso- 
lutely. The  testator  left  leaseholds,  as  to  which 
at  the  time  of  his  death  he  was  liable  to  the 
landlord  for  repairs,  and  they  were  afterwards 
repaired  at  the  widow's  expense. 

Held,  1st,  that  the  widow  was  entitled  to  the 
leaseholds  in  specie. 

2ndly,  That  the  repairs  were  to  be  borne  by 
the  residue,  and  not  by  the  tenant  for  life. 
Harris  v.  Poyner,  I  Drewry,  174. 

TRU8TSX. 

1.  Lteis  Oft  ben^icial  interest  of  trustee  under 
a  wiU,  to  make  good  breach  of  trust. -^ A  testa- 
tor  directed  his  trustees  to  raise  a  sum  of 


money,  the  income  of  which  would  prodace  a 
clear  income  of  100/.  per  annum,  and  to  invest 
it  upon  Government  or  real  securities,  and  pay 
an  annuity  of  iOOl.  to  a  legatee ;  and  he  direct* 
ed  them  to  stand  possessed  of  the  sum  so 
raised  and  the  securities  on  whicb  it  should  be 
invested,  but  subject  to  and  charged  with  the 
annuity,  on  the  same  trusts  as  the  residue; 
and  he  directed  that,  if  the  income  of  the  trust 
fund  should,  from  any  cause  or  cireumstanee 
whatever,  prove  insufficient  to  answer  the  an- 
nuity, the  deficiency  should  be  made  good  out 
of  the  residue.  The  trustees  invested  a  sum 
of  3,500/.  on  a  mortgage  at  5/.  per  cent.,  and  the 
annuitant,  who  was  one  of  the  trustees,  as- 
signed the  annuity  to  a  purchaser,  by  a  deed 
reciting  that  the  3,500/.  was  appropriated  to 
answer  it.  He  afterwards  was  permitted  by 
his  co-trustees  to  call  it  in, and  to  misapply  it: 
Held,  1st,  that  the  recital  in  the  assignment 
precluded  the  purchaser  of  the  annuity  from 
being  heard  to  say  that  there  had  not  been  an 
effectual  appropriation  of  a  fund  to  answer  it. 
2ndly,  That  the  provision  in  the  will  as  to  the 
insufficiency  of  the  fund  did  not  apply  to  the 
case.  3rdly,  Th:  t,  although  the  legatee  of  the 
annuity  was  only  one  of  the  trustees  of  the 
will,  the  purchaser  from  him  could  take  no 
part  of  the  assets  till  his  defalcation  was  made 
good.  4ihly,  That,  on  all  these  grounds,  the 
purchaser  of  the  annuity  had  no  claim  upon 
the  residue.  Bamett  v.  Sheffield,  1  De  G. 
M'N.  &  G,  371. 

Case  eited  in  the  judgment :  Morris  v.  Lirie,  1 
y.  6tC.,C.C.380. 

2.  Power  of  sale.— Mortgage, — Dealings  with 
trustees, — A  testator,  by  his  will,  after  appoint- 
ing three  persons  his  executors,  gave  to  them 
the  residue  of  his  personal  estate,  and  directed 
them  or  other  the  trustees  to  be  appmnted 
under  the  provisions  contained  in  Jbis  wUl,  to 
stand  possessed  of  his  residuary  personal  es- 
tate, upon  trust,  at  such  time  or  times  as  to 
them  should  seem  meet,  to  sell  and  convert 
into  money  all  such  part  thereof  as  should  not 
consist  of  money,  and  invest  the  produce  in 
secnrittes,  and  to  stand  possessed  of  the  same, 
upon  trust  thereout  to  pay  his  funeral  expenses 
and  debts  and  certain  large  legacies  which  he 
specified,  and  to  stand  possessed  of  the  residue 
for  his  two  sons  equally ;  and  the  will  contain- 
ed a  clause  which,  according  to  the  construc- 
tion put  on  it  by  the  Court,  empowered  the 
trustees  to  give  receipts.  Sixteen  years  after 
the  death  of  the  testator,  the  then  acting  trus- 
tees of  the  will,  who  were  not  the  executors, 
raised  money  upon  a  deposit  of  the  title-deeds 
of  two  leaseholo  houses,  part  of  the  testator's 
residuary  estate  :  Held,  dismissing  a  claim  filed 
by  the  mortgagees  to  enforce  their  securities, 
that,  inasmuch  as  the  trusts  of  the  will  showed 
a  conversion  out  and  out  of  the  testator's  pro- 
perty to  be  absolutely  necessary,  the  trustees 
were  not  authorised  in  raising  money  by  mort- 
gage- 

A  power  of  sale  out  and  out,  and  having  an 
object  beyond  the  raising  of  a  particular  charge. 
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does  not  anthorige  a  mortgage ;  but  where  the '  and  E.,  eaecotors  of  his  wiU :  HeM,  that  C. 

rrer  is  for  raieiog  a  particidar  charge,  and  {and  IX  took  only  the  legal  estate,  and  tint 
estate  is  settled  or  devised  sabject  to  that  neither  C.  and  D.,  bjr  themseWet,  nor  C,  D., 
chaise,  it  may  be  proper  to  raise  the  money  by  |  and  E,,  were  capable  of  executing  tbe  tints. 
mortgage,  and  sucb  a  mortgage  will  ho  sup-  I  lis  re  Bwrit,  I  Drewry,  319. 
porti^  as  a  conditional  sak.    SirowffkiU  ▼.  I 
Amtep,  1  De  G.,  M*N.  &  G.  635.  | 

CssM  cited  in  the  judgment:  Mills  t.  Banks,  3  I 
P.  W.  1 ;  Hmldenby  ▼.  Spolforth,  1  Bear.  590;  I 
Ball  V,  Harris,  4  Myl.  6l  Cr.  964.  I 

3.  Power  in  will  to  give  receipts,  how  con'  I 
Btrmed, — Clause  in  a  will,  enabling  truBtees  to  | 
giTC  receipts  in  a  particular  case  specified,  con- 
fltrued,  in  favour  of  the  intention  of  the  testa- 
tor, to  confer  a  power  to  give  receipts  gene- 
rally. Stroughili  v.  Anstey,  I  De  G.  M'N.  k 
G.  636. 

4,  Payment  of  debts, — Purchaser.— Applica- 
Him  of  money, — Where  a  trust  is  created  by 
will  for  the  payment  of  debts  and  legacies,  a 
purchaser  or  mortgagee  is  not  bound  to  see  to 
the  application  of  the  money  raised,  the  prin- 
ciple referable  to  such  a  case  being  that  the 
testator  has  shown  his  intention  to  be  to  en- 
trust the  trustees  with  the  power  of  receiving 
said  applying  the  money. 

Persons,  however,  who  deal  with  trustees, 
raising  money  at  a  considerable  distance  of 
time  and  without  apparent  reason  for  so  doing, 
are  under  an  obUgation  to  inquire  and  see  that 
no  breach  of  trust  is  being  committed* 

Distinction  in  reference  to  the  raising  of 
money  not  apparently  for  the  payment  of  a 
charge,  between  the  case  of  a  man  who  is  owner 
as  well  as  trustee,  and  that  of  a  man  who  holds 
ike  property  merely  as  trustee  subfect  to  a 
charge.  StrougkUl  v.  Anstey,  1  De  G.  M*N. 
&  G.  636. 
Cases  cited  in  tbo  judgment :  Watkins  ▼.  Cbeek, 

9  S.  &  S.  199;  Johnson  r.  Kennett,  6  Sim. 

384 ;   3  Myl.  &  K.  624 ;  Page  ▼.  Adam,  4 

Beev.  269 ;  Forbes  v.  Peacock,  11  Sim.  159 ; 

iPhiil.fir. 

6.  Portion, — Accumulation, — TheUusson  Act, 
•^A  testator  devised  estates  to  trustees  for  99 
vears,  upon  trust,  during  21  years,  and  so  much 
longer  during  the  life  of  his  only  son  as  th«re 
should  be  in  existence  any  younger  children 
or  child  of  his  son,  to  raise  2,000^  per  annum, 
and  to  invest  and  accumulate  this  annual  sum, 
and  stand  possessed  of  it  and  the  accumula- 
tions, upon  certain  trusts  thereby  dedared, 
being  trusts  for  the  son's  younger  children ; 
and  subject  to  the  term  the  estates  were  devised 
to  the  use  of  the  son  for  life,  with  remainder 
to  the  use  of  his  first  and  other  sons  succes- 
sively  in  tail,  with  remainders  over:  lUld, 
that  the  trusts  for  accumulation  were  valid, 
being  a  provision  for  raising  portions  within , 
the  exception  in  the  TheUusson  Act,  Be^ch  v. 
Lord  St,  Vincent,  3  De  G.  &  S.  678. 

6.  Power  to  bequeath  trusts, — Bequest  to  A, 
and  B,,  their  executors  and  admrnistraton, 
u^on  trust.  B.,  the  surviving  trustee,  by  his 
will  bequeathed  his  trust  estates  to  C.  and  D., 
their  heirs,  executors,  administrators,  and  as- 
signs, on  the  trusts;  and  he  appointed  C.»  D., 


UNCXRTAINTY. 

Mistahe  in  name  or  in  deseriptim.^kht' 
quest  will  not  be  held  void  for  uncotaiaty, 
although  the  meaning  be  not  absoluteljr  co" 
tain,  if  the  Court  can  arrive  st  a  renoiiable 
degree  of  certainty. 

Where  a  legacy  was  given  to  a  legatee  by  tk 
name  and  description  of  "  C.  H.,  the  wife  of 
A,,'*  H,  being  in  fact  the  wife  of  A.,  ndCH 
his  daughter,  an  infant  of  tender  yesn,  the 
Court  would  not  presume  that  there  wss  any 
mistake  in  the  preparation  of  the  will ;  and  it 
being  more  probable  that  the  testatrix  hid 
mistaken  the  name,  than  the  description  of  the 
legatee,  the  Court  held  that  the  legatee  intesded 
was  reasonably  certain,  and  decreed  the  legacy 
to  be  paid  according  to  the  description,  and 
not  according  to  the  name.  Adasu  r.  Jcnes, 
9  Hare,  485. 

VB8TINO   ESTATB. 

Birth  of  chiidren.'^Suiiect  to  dkmtnat<M 
death  before  21.— Devise  under  snd  to  theme 
of  trustees,  their  heirs  and  assigns,  upon  tnist 
to  pay  the  rents  and  profits  to  a  married  vo- 
I  man,  for  her  separate  use,  for  life ;  and  a^r 
her  decease,  in  trust  for  all  her  children,  wno 
should  attain  21,  or,  being  daughters,  attami 
that  age  or  marry,  and  their  heirs  snd  assigns 
for  ever,  as  tenants  in  common :  flW  to  give 
vested  estates  to  all  her  children  u  they  cvne 
into  existence,  subject  to  be  diveated  on  tta^ 
death  under  21,  and  (if  daughters)  unmamed 
miey  V.  Gamett,  3  De  G.  &  S.  629. 

Ca^e  cited  in  the  indgnent:  Doer.XowelU 
M.  k  Sel.  S9r. 

See  Tayhr  v.  Frobisher,  5  De  G.  &  S.  191. 

WAOSS   TO   SBRVAlfT. 

1.  Qardener.^A  bequest  of  a  yetf'»  ^ 
to  each  of  the  servants  of  the  testator  bring 
with  him  at  his  decease,  who  should  then  lAn 
lived  three  years  in  his  service :  Held,  noi  w 
exclude  servants  of  the  tesUtor  fiving  in  ajw- 
ferent  house  from  that  in  which  ^P^^^. 
Uved,  but  to  exehide  servants  not  hirert  oy  « 
year ;  ukd  Md,  theivfore,  that  a  prd^ner,  em 

ofthebeqoest.    JWaoJUoeW  v.  JVawn^  9  H^' 

Ckses  otted  ia  the  jadgment :  Ogle  r.  Mot^»  J 
De  G.,  M'N-  &  G.  559  j  Booth  r.  U*"- 
Myl.&K.560,  „^^ 

2.  Construction,-- A  legacy  ^[\JZul 
wages  "  caanoC  property  be  co""*^.^,Tant 
the  aggngme  of  the  weekly  wsgw  of  t^^^ 
for  62  weeks.  iliachsel«v.Pe«»«»WB«'' 

ConHrmotim.^iiet  fVeodbarne 
hmme,  3  De  6.  ft  S.  648  $  Froyyat^ 
ib.666. 


Stie  3legal  #ibsiettiiet^ 


DIGEST,  AND  JOURNAL   OF  JURISPRUDENCE. 


SATURDAY,  SEPTEMBER  10,  1853. 


OFFICIAL  FEES  AND  COMPENSA- 
TIONS, 

Tbs  large  amount  paid  by  the  suitors  of 
all  the  Courts  under  the  name  of  Official 
Fees,  obstructs  the  administration  of  justice, 
and  presses  with  great  severity  upon  the 
suitors  in  particoiar  cases.   Those  fees  also 
operate  most  unjustly  upon  the  hard  worked 
and  often  ill  paid  professional  man.    Called 
upon,  in  the  first  instance,  to  disburse  the 
sum  rec^uired  for  office  fees,  the  solicitor 
necessarily  inserts  the  money  so  expended 
in  his  bill  of  costs,  and  uie  sums  thus 
chaxi^ed  go  to  swell  the  aggregate  amount, 
and  flffie  often  ignorantiy  conrounded  with 
the  charges  made  for  professional  services. 
It  may  be  conceded  that  something  has 
been  done  of  late  years  to  diminish  this  for- 
midable evil,  but  much  more  remains  to  be 
done.      One    of   the    most    objectionable 
phases  of  the  abuse  is  the  application  of 
office  fees  to  the  payment  of  compensations. 
Supeiteous  offices  were  created  and  per- 
sons appointed  to  fill  those  offices,  who, 
upon  the  aboUtion   of  such  offices,  were 
supposed   to  have   acquired  an    equitable 
right  to  compensation.     If  it  was  for  the 
benefit  of  the  public   that  the  offices  in 
question  should  be  swept  away,  it  was  only 
reasonable  that  the  public  should  pay  what 
nnght  fairly  be  regarded  as  the  price  at 
wloch  a  public  benefit  was  to  be  secured. 
The  expense,  however,  was  thrown  upon 
suitors  who  are  now  taxed,  both  in  the 
Court  of  Chancery  and  the  Court  of  Bank- 
ruptcy, to  compensate  officers  who  have  long 
since  ceased  to  act,  and  from  whose  services 
the  present  suitors  never  have  derived  the 
sl^htest  benefit.     It  is  quite  time  that  this 
mischievous    anomaly  should    cease,   and 
that  the  principle  enunciated  by  Lord  St. 
Leonards,  in  his  speech  from  the  Woolsack, 
at  the  commencement  of  the  last  Session  of 
Vol.  xlvi.     No.  1,331. 


Parliament,  viz.,  *'  that  the  expenses  of  our 
judicial  establishments  should  be  pajd  by 
the  country,  and  not  by  the  suitors," 
should  have  some  practical  application. 
Upon  this  question,  we  have  reason  to 
know,  that  complete  unanimity  exists 
amongst  the  Legal  Profession,  and  all  that 
is  necessary,  perhaps,  to  insure  a  satisfac- 
tory result  is,  that  the  subject  should  be 
pressed  upon  the  attention  of  the  Legisla- 
ture temperately,  judiciously,  andt  above 
all,  perseveringly.  We  rejoice  to  find  that 
the  subject  has  attracted  the  attention  of 
Mr.  Spencer  Walpole,  who  has  deservedly 
attained  an  eminent  position  in  the  House 
of  Commons,  and  who  will  not  fail  to  add 
to  his  public  reputation  by  associating  his 
name  with  a  measure  for  the  abolition  of 
fees  in  the  Courts  of  Justice. 

Upon  a  reference  to  the  votes  of  the 
House  of  Commons,  we  find  that,  just  be- 
fore the  prorogation  of  Parliament,  upon 
the  motion  of  Mr.  Walpole,  the  following 
returns  were  ordered : — 

"  Of  the  total  sum  due  or  paid  for  salaries 
and  office  expenses,  under  the  Act  5  &  6  Vict. 
c.  103,  since  the  passing  of  the  Act,  and  also 
of  the  total  sum  paid  for  compensation  for  loss 
of  offices  and  profits  to  officers  under  the  same 
Act,  since  the  passing  thereof,  up  to  the  26th 
day  of  November,  1853." 

"  Like  return  of  the  total  sum  paid  to  each 
of  the  late  sworn  clerks  appointed  Taxing 
Masters,  for  salary  and  compensation  collec- 
tive! jr,  together  under  the  same  Act  since  the 
passing  thereof." 

••  Returns  of  the  annual  amount  of  compen- 
sation awarded  to  each  of  the  said  Taxing 
Masters  under  the  said  Act,  in  the  event  of 
their  ceasing  to  hold  the  said  office,  and  of  the 
annual  sums  to  be  paid  to  the  personal  repre- 
sentatives of  each  of  them  as  compensation 
after  their  deaths,  and  for  what  number  of 
years  after  their  deaths  such  payments  to  their 
personal  representatives  are  to  continue  ;  and 
out  of  what  funds  and  by  whom  such  payments 
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for  salary  and  compensation  are  now  made  and 
10  be  made." 

*'  And  of  the  dates  and  substance  of  all  or- 
ders of  Court  for  the  feduction  of  fees  in  the 
Coart  of  Chancery  made  since  the  passing  of 
the  Act  5  &  6  Vict.  c.  103,  with  the  estimated 
amount  per  annum  of  such  reductions,  and 
the  estimated  total  amount  saved  to  the  suitors 
thereby  from  the  date  of  the  said  orders  re- 
•pectively  to  November,  1863/* 

The  returns  thus  ordered  will  enable  the 
Right  Hon.  Gentleman,  at  whose  instance 
they  were  made,  to  bring  the  facts  relating 
to  the  Court  of  Chancery  before  Parliament 
in  a  concise  and  intelligible  form,  and  it  is 
hoped  may  be  regarded  as  the  first  step  in 
a  field  of  Legal  Reform,  which  can  in  no 
respect  be  considered  exhausted. 


JUDGMENTS  OF  THE  HOUSE  OF 
LORDS. 

THE   BRAINTREB   CBU&CH^RATE   CASE. 

The  judicial  decisions  of  the  Court  of 
last  resort — anthoritativelj  determining  and 
declaring  the  law — can  hardly  he  considered 
of  less  importance  to  the  professional  man 
and  the  general  community,  than  the  Acts 
which  receive  the  sanction  of  Parliament  in 
its  legislative  capacity.  The  Session  which 
has  jnst  terminated  has  produced  several 
judgnients  of  more  than  ordinary  import- 
ance in  the  Honae  of  Lords,  to  which  it  is 
proposed  to  direct  attention.  To  the  lay- 
man many  of  these  decisions  will  appear 
nnsatisfactoty,  as  tending  only  to  illustrate 
the  conflict  of  judicial  opinion,  and  the  nn- 
certainty  of  the  law ;  but  it  should  not  be 
overlooked  that  the  cases  carried  by  appeal 
to  the  House  of  Lords  are  usually  those 
upon  which  great  difference  of  opinion  was 
already  ascertained  to  prevail,  if  not  among 
the  Judges,  at  all  events  amougst  those 
learned  in  the  law,  and  that  so  far  as  it  was 
necessary  for  the  purpose  of  deciding  the 
questions  involved,  the  law  may  now  be 
considered  as  settled,  until  again  disturbed 
by  legislative  interference. 

The  most  remarkable,  if  not  the  most 
interesting,  of  the  cases  decided   by  the 
highest  judicial  tribunal,  during  the  Session 
of  1853,  is,   undoubtedly,  the  Braintree 
Case,  in  which  the  House  of  Lords,  re- 
versing the  concurring  judgments  of  the 
Court  of  Queen's  Bench  and  the  Exchequer 
Chamber,  has  declared  the  law  to  be,  that 
the  exclusive  power  of  making  a  rate  for  j  Bench 
the  repair  of  the  parish  church  is  in  the  t  Denrr^sr^,  with  Justices 
m({ionty  ol  the  rate-payers  in  vestry  : 
sembled,   and   that  where    the   majority 


though  lawfully  required  so  to  do,  r^tt 
to  make  a  rate,  the  authority  to  make 
such  a  rate  does  not  devolve  upon  iht 
minority. 

Although  the  case  has  been,  in  some  of 
its  numerous  stages,  before  the  Courts  siooe 
1842,  the  final  decision  could  hardly  be 
made  intelligible,  without  a  brief  summarv 
of  the  material  facts,  which  are  thus  epi- 
tomized in  the  introduction  to  the  iuog- 
ment  pronounced  in  the  Exchequer  Cham- 
ber in  January,  1850,  and  reported  in  the 
i2th  vol.  of  the  Q.  B.  Bep.  p.  329:- 

"  A  monition,  founded  on  an  alletntioa  ibat 
the  parish  church  of  Braintree,  in  Essex,  wu 
out  of.  repair,  issued  from  an  Ecdesiaitical 
Court,  requiring  the  churchwardens  to  call  i 
vestry  for  the  purpose  of  making  a  rate,  and 
the  parishioners  to  meet  in  such  vestry,  aad 
then  and  there  make  a  rate  for  repair  of  ibe 
church  and  decent  celebration  of  airioe  ser- 
vice, &c.,  therein.  The  churchwardens  gaT« 
notice  of  a  vestry  meeting,  and  the  vettiy  met, 
in  obedience  to  the  monition,  when  the  mooi' 
tion  and  notice  were  read,  and  the  duvdn 
wardens  produced  a  survey  and  estonate  to 
which  no  objection  was  made,  nor  wai  the 
necessity  for  the  repairs,  &c.,  disputed.  A 
rate  of  2$.  in  the  pound  was  then  proposed  and 
seconded ;  upon  which  an  amendinent,  stating 
an  objection  to  church-rates  in  geotfal,  and 
refusing  to  make  any  rale^  was  propoee<I  and 
seconded,  put  to  the  meeting,  and  carried  br  a 
majority.  The  chairman  then  siked  whether 
any  further  |;n'oposition  as  to  amount  of  rate 
was  made,  to  which  no  affirmative  answer  waj 
returned.  Thereupon  the  churchwardens  and 
other  members  of  the  meetin^jf,  being  the 
minority  of  those  present,  made  a  rate.  A 
protest  was  then  delirered  on  behalf  aiwe 
majority  of  those  present.  The  churchwMdena 
proceeded  against  Gosling,  a  party  so  rated,  m 
the  Ecclesiastical  Court,  in  a  cause  of  suhwc- 
tion  of  church-rate,  setting  forth  the  above 
facts  in  the  libel  and  in  the  proofs  propounded. 
The  libel,  &c.,  having  been  admitted  to  proof, 
Gosling  declared  in  prohibition  against  the 
churchwardens,  and  the  churchwardens  demur 
red  generally  to  the  declaration." 

The  question  thus  raised  upoa  dcmontf 

came  before  the  Court  of  Queen's  Bendija 

the  spring  of  1847,  when  the  case  was  juUy 

argued,  and  after  taking  time  for  consideni- 

tion,  an  elaborate  judgment,  which  o^^^ 

the  concurrence  of  all  the  Judges  vho  m 

heard  the  argument  in  the  Queen's  Bcnco» 

was  delivered  by  Lord  Denman,  ia  »^^*' 

of  the  defendants.  , 

The  judgment  of  the  Court  of  Quj^"? 

mch   (at  that   time  composed  of  l^ 

'  h  Justices  Patteson,  Colendgjj 

an),  proceeded  expressly  upon 

\  tiie  grounds  : — 
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(I.)  That  the  persons  voting  for  the 
amendment  must  be  considered  as  having 
declined  to  join  in  the  proceedings  of  the 
meeting,  the  amendment  having  no  reference 
to  the  object  for  which  the  vestry  was  sum- 
moned under  monition;  that  the  persons 
so  voting,  therefore,  left  the  question  in  the 
hands  of  the  remainder;  and  that  the  rate 
was  lepiliy  made. 

(2.)  That  it  was  unnecessary  again  to 
put  the  rate  formally  to  the  vote,  inasmuch  ' 
aa  it  had  been  in  effect  taken  into  considera- 1 
tion  and    negatived   by   the   amendment ; 
though  it  would  have  been  more  regular 
not  to  put  the  amendment. 

The  judgment  of  the  Court  of  Queen's 
Bench  was,  without  unnecessary  delay,  taken 
to  the  Exchequer  Chamber  upon  a  writ  of 
error.  It  was  there  argued  before  Chief 
Justice  Wilde,  Justices  Maule  and  Cress- 
well,  aud  Bar<ms  Parke,  Alderson,  Rolfe, 
and  Pktt.  The  judgment  of  the  Court 
beJow  was  affirmed,  upon  the  same  grounds, 
by  a  majority  of  the  Judges  in  the  Exche- 
quer Chamber,  but  there  was  only  a  bare 
majority,  and  the  decision  of  that  tribunal 
was  dissented  from  by  Chief  Justice  Wilde, 
and  Barons  Parke  and  Rolfe.  Under  those 
drcumatanoes  an  appeal  to  the  House  of 
Lords  was  all  but  as  of  course,  and  by  the 
time  the  case  was  ripe  for  judgment  in  that 
House  the  constitution  of  the  Judicial  Bench 
as  well  as  the  composition  of  that  branch 
of  the  legislature  to  which  the  lay  peers  are 
m  the  habit  of  referring  upon  matters  of 
this  nature,  had  undergone  some  remark* 
able  changes.  Lord  Denman  and  Sir  John 
Patteson  had  retired  from  the  Bench,  whilst 
Chief  Justice  Wilde  and  Baron  Rolfe  had 
become  members  of  the  House  of  Peers, 
and  in  that  capacity  were  able  to  give  effect 
to  the  judgments  they  had  previously  pro- 
nounced as  members  of  the  Court  of  Ex- 
chequer Chamber.  As  usual,  upon  cases 
so  important,  the  Judges  were  summoned 
to  attend  the  House  of  Peers,  and  after  the 
arguments  had  concluded,  the  following 
questions  were  submitted  to  the  Judges : — 

(1.)  Does  the  present  record  show  the 
rate  sought  to  be  enforced  to  be  an  invalid 
rate? 

(^.)  Does  such  rate  appear  to  be  a  valid 
rate? 

(3.)  Does  prohibition  lie  against  the  en- 
forcement of  the  rate  under  the  circum- 
stances apparent  upon  the  record  ? 

Ten  of  the  learned  Judges  delivered  their 
opinions  in  answer  to  these  questions  upon 
the  request  of  the  House  of  Lords,  five  of 
the  ten  having  already  pronounced   their 
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judgments  upon  the  question,  namely, 
Pkrke,  B.,  Maule,  J.,  Coleridge,  J.,  Piatt, 
B.,  and  Wtghtman,  J  ,  whilst  the  remaining 
five,  namely,  Erie,  J.,  Williams,  J.,  Tal- 
fonrd,  J.,  Martin,  B.,  and  Cromptou,  J., 
were  now  called  upon  to  deliver  a  judicial 
opinion  upon  the  case  for  the  first  time. 
Of  the  Judges  who  had  already  given  rea- 
sons for  their  decisions,  all  adhered  to  those 
reasons  without  any  material  qualification  ; 
and  of  the  Judges  who  were  called  upon  to 
pronounce  an  opinion  for  the  first  lime, 
four  were  clearly  of  opinion  that  the  rate  ia 
question  was  invalid,  whilst  the  fifth  (Tal- 
fourd,  J.),  answered  all  the  three  questions 
put  to  the  Judges  in  the  negative,  being  of 
opinion  that  it  did  not  necessarily  appear 
from  the  statements  upon  the  record  that 
the  rate  wa^  invalid  or  valid. 

The  result  of  the  appeal  to  the  Judges 
was  thus  stated  by  Lord  Truro,  upon  mov- 
ing tlie  judgment  of  the  House  of  Lords  : — 

(1.)  The  Judges  are  unanimously  of 
opinion  that  a  vahd  church-rate  can  only  be 
made  by  an  actual  or  constructive  majority 
of  the  parishioners  in  vestry  assembled. 

(2.)  That  if  it  appears  upon  the  face  of 
the  record,  that  a  church-rate  was  not  so 
made,  prohibition  ought  to  be  granted. 

(3.)  A  majority  of  the  Judges  are  of 
opinion  that  prohibition  ought  to  be  grant* 
ed,  unless  it  appear  affirmatively  on  the  re* 
cord,  that  a  church-rate  has  been  made  by 
the  actual  or  constructive  majority. 

The  Law  Lords  who  heard  the  argu- 
ments and  took  part  in  the  judgment  of  the 
House  of  Lords,  were  only,  Lord  Truro,  the 
Lord  Chancellor,  and  Lord  Brougham. 
These  noble  and  learned  persons  appear  to 
have  been  unanimously  of  opuiion  : — 

1st.  That  though  the  majority  of  a  vestry 
refuse  to  make  a  church- ri^te  when  necessary, 
and  when  lawfully  required  so  to  do,  the 
power  of  making  such  rate  does  not  there- 
upon devolve  upon  the  minority. 

2ndiy.  That  there  is  no  legal  authority 
for  the  proposition,  that  when  the  law  gives 
power  to  a  defined  number,  the  refusal  of  a 
majority  to  concur  in  the  proposed  exercise 
of  that  power,  is  not  to  have  the  effect  of  a 
negative,  because  such  refusal  may  be  illegal 
and  subject  such  parties  to  punishment. 

3rdly.  That  the  record  showed  affirma- 
tively, that  the  rate  in  question  was  made 
by  a  minority  of  the  parishioners  in  vestry 
assembled,  and  was  therefore  invalid. 

These  grounds  were  fully  discussed  in  a 
very  able  and  elaborate  address  delivered  by 
Lord  Truro,  upon  whose  recommendation 
the  House  of  Lords  reversed  the  judgments, 
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both  of  the*Court  of  Queen's  Bench  and  the 
Exchequer  Chamber. 

The  practical  result  of  this  decision  to  the 
Court  of  ultimate  Appeal  is,  to  make  a  com- 
pnlsory  assessment  for  the  necessary  repair 
of  parochial  edifices,  dependent  altogether 
upon  the  will  of  a  majority  of  the  parishion- 
ers in  Testry  assembled.  In  effect  it  estab- 
lishes the  voluntary  principle,  as  it  is  not 
suggested  that  there  are  any  available  means 
by  which  a  dissenting  majority  can  be  com- 
pelled to  contribute  to  the  repairs  of  the 
church.  Whether  in  this  state  of  the  law 
it  may  be  found  necessary  to  require  legis- 
lative interference  to  provide  for  the  repara- 
tion and  maintenance  of  parochial  edifices, 
or  that  adequate  resources  can  be  discovered 
by  which  compulsory  assessment  may  be 
avoided,  is  at  present  only  matter  of  conjec- 
ture ?  Whether  viewed  in  reference  to  its 
history,  or  its  possible  consequences,  the 
decision  of  the  House  of  Lords  in  Gosling 
V.  Veley,  must  be  considered  as  of  no  ordi- 
nary importance,  and  as  justifying  this 
somewhat  lengthened  notice. 


NEW  STATUTES  EFFECTING  ALTE- 
RATIONS  IN  THE  LAW. 

CHARITABX.E   TRUSTS. 

16  &  17  Vict,  c  137. 

Her  Majesty  empowered  to  appoint 
Charity  Commissioners,  Secretary,  and  In- 
spectors; s.  1. 

Qualification  of  Commissioners  ;  s.  2. 

OfiUcers  of  the  Board ;  s.  3. 

Salaries  ;  s.  4. 

No  paid  Commissioner,  Secretary,  or  In- 
spector to  sit  in  House  of  Commons ;  s.  5. 

Style  of  Commissioners,  who  may  sit  as 
a  Board  ;  s.  6. 

Board  to  frame  general  minutes ;  s.  7. 

Minutes  of  proceedings  and  orders,  &c., 
to  be  entered,  and  copies  of  entries  signed 
by  the  Secretary,  to  be  received  in  evi- 
dence ;  s.  8. 

Board  to  inquire  into  condition  and  ma- 
nagement of  charities  ;  s.  9. 

Power  to  require  accounts  and  state- 
ments;  s.  10. 

Officers  having  custody  of  records  to 
furnish  copies  and  extracts,  if  reqnired  by 
Board ;  s.  11. 

Inspector  may  examine  witnesses  on 
oath  ;  s.  12. 

Persons  giving  false  evidence  guilty  of  a 
misdemeanour;  s.  13. 

Persons  refusing  to  render  accounts,  &c., 
to  be  deemed  guilty  of  a  contempt  of  Court ; 
8«  14. 


Saving  for  persons  cluming  adversely  to 
charities;  s.  15. 

Board  to  entertain  24>pIications  for  their 
opinion  or  advice.  Persons  acting  on  adyioe 
of  Board  to  be  indemnified  ;  s.  16. 

Notice  of  legal  proceedings  as  to  my 
charity  by  any  person,  except  the  Attorney- 
General,  to  be  given  to  the  Board.  Courts 
not  to  entertain  proceedings  as  to  charities, 
except  upon  certificate  of  the  Board;  s.  17. 

Saving  for  the  Attorney-General  acting 
'  ex  officio  ;  s.  18. 

>     Board  may,  upon  the  report  of  an  Iq- 

!  spector,  authorise  proceedings,  where  iw 

notice  has  been  given  to  them,  and  im  in 

other  cases  cause  local  inquiries  by  thdi 

Inspector;  s.  19. 

Power  for  Board  to  certify  certain  cases  to 
the  Attorney-General ;  s.  20. 

Board  may  sanction  building  leases, 
working  mines,  doing  repairs  and  improre- 
ments ;  and  may  authorise  the  applicatioa 
of  the  charity  funds  or  the  raising  of  money 
on  mortgage  for  those  purposes ;  s.  2U 

Commissioners  to  authorise  trustees  to 
remove  officers ;  a.  22. 

Board  may  sanction  compromise  of  claims 
on  behalf  of  charity ;  s.  23. 

Board,  nnder  spedal  circumstances,  oty 
authorise  sale  or  exchange  of  charity  lands; 
8-  24. 

Board  may  authorise  the  redemption  of 
rent-charges ;  s.  25. 

Leases,  sales,  &c.j  authorised  hy  the 
Board  to  be  valid ;  s.  26. 

Trustees  of  charities  enabled  to  P*"^ 
sites  for  building  from  owners  nnaer  dis^ 
bility,  &c.,  according  to  the  prorisions  of 
Lands*  Clauses*  Consolidation  Act,  1S45«J 
8.27.  ^^., 

In  cases  of  charities  the  incomes  of  ^ 
exceed  30/.,  Master  of  the  BoUs  and  Vj» 
Chancellors,  upon  applications  to  them » 
Chambers,  to  have  the  same  jurisdiction  « 
the  Court  of  Chancery  or  Lord  Chanwuo^ 
now  has  upon  information,  &c.  i5  *  ^ 
Vict.  c.  80. ;  s.  28.  .   . 

Provisions  as  to  charities  within  tkj«ns- 
diction  of  the  Court  of  Chancery  of  tne 
County  Palatine  of  Lancaster ;  s.  29. 

Provisions  as  to  charities  exceeding  ^^• 
per  annum  to  extend  to  charities  inui^^ 
not  exceeding  30/. ;  s.  30.  .      / 

Lord  Chancellor,    with   the  adnce  ^ 

Master  of  the  Rolls  and  rw-C^j^, 

or  two  of  them,  to  make  General  Orders, 

s   31 

'  DistrictCourtsofBankroptc/wdCo'^ 

Courts  to  have  jurisdiction  in  c""  ,^ 
ritles  the  incomes  of  which  do  not  eicwu 
30/. ;  8.  32. 
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Deputy  sitting  for  County  Court  Judge 
not  to  exercise  jurisdiction  ;  s.  33. 

"Where  two  or  more  Courts  have  concur- 
rent jurisdiction.  Board  to  direct  to  which 
Court  anplications  shall  be  made ;  s.  34. 

Board  may  direct  cases  within  the  juris- 
diction of  a  district  or  County  Court  to  be 
taken  before  a  Judge  of  the  Court  of  Chan- 
car  in  the  first  instance ;  s.  35. 

No  order  of  district  or  County  Court  for 
the  appointment  or  remoTal  of  trustees  or 
approval  of  a  scheme  to  be  valid  unless  con- 
firmed by  Board ;  s.  36. 

Board,  if  dissatisfied  with  the  order  of 
district  or  County  Court  may  remit  the 
case  for  re-consideratious  or  may  transfer 
the  nsatter  to  a  Judge  of  the  Court  of 
Chancery ;  s.  37. 

How  orders  of  district  or  County  Court 
under  this  Act  to  be  enforced ;  s.  38. 

Appeal ;  s.  39. 

Proceedings  on  appeal.  Bond  to  prose- 
cute appeal  may  be  put  in  suit ;  s.  40. 

No  Chancery  Judge,  or  district  or  County 
Courty  ho  proceedings  under  this  Act  to  try 
titles,  &c. ;  S.41. 

Notice  to  be  published  of  application  for 
schemes  or  appointment  or  removal  of  trus- 
tees under  this  Act ;  s.  42. 

By  whom  applications  may  be  made. 
Attorney-General  may  petition  under  52 
Geo.  3«  c.  101 ;  8.  43. 

Statement  in  certificate  of  Board  of  the 
amount  of  income  of  any  charity  to  be  suf 
ficient  evidence  for  determining  the  juris- 
diction or  proceedings  under  thb  Act. 
Proviso  as  to  particuli^  endowments ;  s.  44. 

Lord  Chancellor  to  make  orders  for  regu- 
lating proceedings  before  district  and  County 
Courts.  Judges  to  regulate  proceedings; 
8.  45. 

Beservation  of  rights  and  privileges  of 
Church  of  England  with  respect  to  cha- 
rities ;  s.  46. 

Secretary  to  be  treasurer  of  charities ; 
such  treasurer  to  be  a  corporation ;  s.  47. 

Land  holden  upon  trust  for  a  charity, 
subject  to  jurisdiction  of  Court  of  Chancery 
and  of  Judge,  may  be  vested  in  treasurer. 
Proviso ;  s.  48. 

Orders  may  be  made  re-vesting  land,  &c., 
in  the  trustees  of  the  charity  ;  s.  49. 

Treasurer  to  be  a  bare  trustee ;  s.  50. 

Judge  may  order  trustees,  &Cm  holding 
Stock,  &c.,  belonging  to  a  charity  subject 
to  his  jurisdiction  to  transfer  same  to  of- 
ficial trustees ;  s.  51. 

Secretary  to  keep  separate  accounts  of 
funds  of  each  charity;  s.  52. 

Trustees   may  deposit  deeds,   &c„  for 


security  in  a  repository  provided  by  the 
Board ;  s«  53. 

Power  to  Board  to  frame  schemes  for  the 
appropriation  of  charitable  property  to  va- 
ned  trusts  ;  s.  54. 

Notice  to  be  given  before  approval  of 
schemes,  and  objections  may  be  submitted 
for  the  consideration  of  the  Board ;  s.  55. 

Board  may  alter  or  modify  or  approve  of 
schemes ;  s.  56. 

The  matter  of  schemes  may  be  referred 
to  an  Inspector  for  local  inquiry ;  s.  57« 

Inspectors  to  report  the  result  of  inquiry 
to  the  Board ;  s.  58. 

Schemes,  when  approved,  to  be  certified 
by  the  Board.  Copy  of  such  certificate  to 
be  deposited  in  the  parish  or  district,  and 
notice  given  ;  s.  59. 

Annual  report  to  be  laid  before  Parlia^ 
ment,  which  shall  set  forth  all  the  schemes 
approved ;  s.  60. 

Accounts  of  trustees  of  charities  to  be 
delivered  to  the  clerks  of  County  Courts, 
clerks  of  the  peace,  and  to  the  Board; 
s.  61. 

Exemptions  from  the  operation  of  Act. 
Provisions  as  to  charities  supported  by  vo- 
luntary subscriptions ;  s.  62. 

Exempted  charities  may  petition  Com- 
missioners  to  have  benefit  of  Act ;  s.  63, 

Disputes  among  members  of  exempted 
charities  may  be  referred  to  arbitration  of 
Commissioners ;  s.  64. 

Legal  estate  of  lands  now  vested  in  mu- 
nicipal corporations  on  charitable  trusts  to 
be  vested  in  trustees.  5  &  6  Wm.  4,  c.  76 ; 
s.  65. 

Interpretation  of  terms ;  s.  66, 

Extent  of  Act;  s.  67. 

Short  title ;  s.  68. 


The  following  are  the  Title  and  Sections 
of  the  Act:— 

An  Act  for  the  better  administration  of  Chan- 
Uble  Trusts.  [20M  August,  1853.J 

Whereas  it  is  expedient  to  provide  means 
for  securing  the  due  administration  of  Charit- 
able Trusts,  and  for  the  more  beneficial  applica- 
tion of  charitable  funds  in  certain  cases :  Be  it 
therefore  enacted  as  follows : 

1.  It  shall  be  lawful  for  her  Majesty  and  her 
successors,  by  warrant  under  the  Royal  Sign 
Manual,  to  appoint  four  Commissioaers,  and 
also  one  Secretary  and  two  Inspectors  for  the 
purposes  of  this  Act,  and  upon  any  vacancy 
by  the  death,  resignation,  •or  removal  of  any 
dommissiouer.  Secretary,  or  Inspector  under 
this  Act,  from  time  to  time  in  like  manner  to 
appoint  another  person  to  succeed  to  such  va- 
cancy, and  until  a  fresh  appointment  shall  be 
made  it  shall  be  lawful  for  the  surviving  or 
continuing  Commissioners,  in  case  of  any  va- 


350 


Ne»  Statutes  Meeting  AUeratums  tti  the  Law, 


cancy,  to  act  as  if  no  such  vacancy  had  occur- 
red ;  and  three  of  the  said  Commissioners  shall 
hold  office  during  good  hehaviour;  and  the 
fourth,  and  every  Secretary  and  Inspector  to 
be  appointed  under  this  Act,  shall  hold  office 
during  the  pleasure  of  her  Majesty. 

2.  The  said  three  Commissioners  so  holding 
office  during  good  behaviour  shall  be  paid  as 
hereinafter  mentioned,  and  two  at  least  of  the 
said  paid  Commissioners  for  the  time  being 
shall  be  barristers-at-law  of  not  less  than  12 
years  standing  at  the  time  of  their  respective 
appointments,  and  one  of  such  barristers  shall 
be  the  Chief  Commissioner,  and  shall  be  so 
called  and  distinguished  in  his  appointment. 

3.  The  said  Commissioners,  with  the  sanc- 
tion of  the  Commissioners  of  her  Majesty's 
Treasury,  shall  from  time  to  time  appoint  such 
clerks  and  messengers  as  the  said  Commission- 
ers may  think  fit,  and  all  persons  appointed 
under  this  provision  shall  hold  their  offices 
during  the  pleasure  of  the  said  Commissioners. 

4.  There  shall  be  paid  to  the  said  paid  Com- 
missioners, and  to  the  said  Secretary,  Inspec- 
tors, clerks,  and  messengers,  such  salaries  not 
exceeding  for  the  Chief  Commissioner  the  an- 
nual sum  of  1,500/.,  and  for  each  of  the  other 
paid  Commissioners  the  annual  sum  of  1 ,200/., 
and  for  the  said  Secretary  the  annual  sum  of 
600/.,  and  for  each  of  the  said  Inspectors  the 
imnual  sum  of  800/.,  as  shall  be  from  time  to 
time  allowed  by  the   Commissioners   of   her 

.  Majesty's  Treasury,  who  may  also  allow  to 
every  Commissioner,  Inspector,  and  other  per- 
son appointed  for  the  purposes  of  this  Act 
such  reasonable  travelling  and  other  expenses 
as  may  be  incurred  by  him  in  the  execution  of 
his  office,  and  the  said  salaries  and  expenses, 
and  the  incidental  expenses  of  the  said  Board, 
shall  be  paid  out  of  an)r  moneys  which  may  be 
from  time  to  time  provided  by  Parliament  for 
that  purpose :  Provided  always,  that  after  the 
31st  day  of  March,  1857s  the  said  annual  salary 
shall  be  paid  to  one  only  of  the  said  Commis- 
sioners besides  the  said  Chief  Commissioner. 

5.  No  paid  Commissioner,  Secretary,  or  In- 
spector to  be  appointed  under  this  Act  shall  be 
capable  of  sitting  in  the  House  of  Commons 
during  the  tenure  of  his  office. 

6.  ITie  said  Commissioners  to  be  appointed 
under  this  Act  shall  be  styled  "  The  Charity 
Commissioners  for  England  and  Wales,"  and 
may  have  and  use  a  seal  for  authenticating 
documents,  and  such  Commissioners  shall  sit 
from  time  to  time  as  a  Board  for  carrying  this 
Act  into  execution ;  and  any  two  of  such  Com- 
missioners may  form  a  Board,  and  may  exer- 
cise all  or  any  of  the  powers  conferred  on  the 
Commissioners  or  the  Board  by  this  Act. 

7.  The  said  Board  shall,  by  general  minutes, 
from  time  to  time  prescribe  regulations  for  their 
proceedings,  and  the  proceedings  of  their  In- 
spectors, and  concerning  the  form  and  manner 
of  applications  to  the  said  Board,  and  the  con- 
ditions to  be  performed  by  applicants,  and 
for  the  guidance  of  applicants  in  relation 
thereto,  and  all  such  general  minutes  shall 
be    signed   by    three  of   the    said  Commis- 


sioners at  the  least;  and  copies  of  all  such 

feneral  minutes  shall  be  laid  before  both 
louses  of  Parliament  within  14  days  after  the 
making  thereof  if  Parliament  be  sitting,  or  if 
Parliament  be  not  sitting,  then  within  U  days 
after  the  next  meeting  tbereofi 

8.  The  said  Board  shall  cause  miDutesof 
I  their  proceedings,  and  all  orders,  certificates, 
,  and  schemes,  made  or  approved  by  them  under 
'  this  Act,  to  be  entered  in  books  to  be  provided 
.  and  kept  for  such  purpose,  and  all  such  entries 
;  shall  be  signed  by  their  Secretary,  and  all 

copies  purporting  to  be  extracted  from  the 
books  of  the  said  Board,  and  to  be  certified  hy 
their  Secretary,  of  any  such  minutes,  orders, 
certificates,  and  schemes  entered  as  aforesaid, 
shall  be  received  as  evidence  of  the  proceedings 
to  which  such  minutes  shall  relate,  and  of  such 
orders,  certificates,  or  schemes,  and  of  the 
making  or  approval  thereof  (as  the  case  may 
require)  by  the  said  Board,  without  further 
proof  thereof. 

9.  It  shall  be  lawful  for  the  said  Board  from 
time  to  time,  as  they  in  their  discretion  may  see 
fit,  to  examine  and  inquire  into  all  or  any  cha- 
rities in  England  or  Wales,  and  the  nature  and 
objects,  administration,  management,  and  re- 
sults thereof,  and  the  value,  condition,  ma- 
nagement, and  application  of  the  estates,  funds, 
property,  and  income  belonging  thereto;  and 
the  said  Board  may  cause  examinations  and  in- 
quiries in  relation  to  the  matters  aforesaid  to  be 
made  and  prosecuted  by  their  Inspectors,  act- 
ing together  or  separately,  in  such  cases  and 
at  such  times  as  the  said  Board  may  tUtik 
fit ;  and  all  such  Inspectors  shall  from  time  to 
time  report  their  proceedings  to  tVie  said 
Board. 

10.  The  said  Boai-d  may  require  all  trustws 
or  persons  acting  or  having  any  concern  in  the 
management  or  administration  of  any  charity, 
or  the  estates,  funds,  or  property  thereof,  to 
render  to  the  said  Board,  or  to  their  Inspectors, 
or  either  of  them,  accounts  and  Btatements  m 
writing  in  relation  to  such  charity,  or  the  funds, 
estates,  property,  income,  or  moneys  thereof,  or 
the  administration,  management,  and  applica- 
tion thereof,  and  may  also  require  such  trastees 
and  persons  to  return  answers  in  writing  to 
any  questions  or  inquiries  addressed  to  toem 
by  the  direction  of.the  said  Board  relaung  to 
the  matters  aforesaid.  , 

11.  All  oflicers  having  the  custody  of  enrol- 
ments, decrees,  reports,  records,  and  other  do- 
cuments relating  to  or  concerning  any  coan^ 
shall  furnish  such  copies  or  extracts  as  shaJl  w 
required  by  the  said  Board ;  and  every  Inspec- 
tor, Secretary,  and  other  officer  of  the  saia 
Board  for  the  time  being  employed  for  we 
purposes  of  this  Act  shall  be  at  libertv,  D)'  ^^ 
authority  and  under  the  directions  of  the  Dom^ 
and  subject  to  such  regulations  as  the  po 
may  make  in  that  behalf,  to  examine  and  sear 
the  registers  and  records  of  every  ^^P*^".  t 
Law    and    Equity,    and    every   ^^Tf^e 
Court,  and  every  public  registry  an<l  ^^' 
of  records,  and  to  take  copies  of  and  exira 
from  any  decree  or  document  recorded  or 
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fj^istered  or  deposited  therein  respectively,  for 
any  purpose  contemplated  by  this  Act,  without 
fee  or  other  payment  in  respect  thereof. 

12.  Any  Inspector  acting  under  the  autho- 
rity of  the  said  Board  may,  by  precept  under 
his  hand,  subject  to  such  regulations  as  the 
said  Board  may  make  in  that  behalf,  require 
any  person,  bemg  a  trustee  of  any  charity  or 
otherwise  acting  or  having  any  concern  in  the 
management  or  administration  of  any  charity, 


CONDITIONAL  DEVISE, 

DEPENDENT  ON  OBTAINING  THE  DIGNITY  OV 

DUKE  OR  MARQUIS. 

Egerton  v.  Earl  Brownhw, 
[^Concluded  from  p.  336.] 
Having  proposed  the  above  questions  with 


power  of  such  person,  and  relating  to  such 
charity,  or  the  estates,  funds,  property  or  in- 
come thereof,  and  may  examine  upon  oath  all 
persons  attending  in  pursuance  of  such  precept, 
and  all  persons  voluntarily  attending  before 
him,  and  may  administer  such  oath :  Provided 


^*  r^f*u       *         r     1 ^    7>   respect  to  the  succession  to  the  Crown, — I 

or  or  ttie  estates,  funds,  or  property  thereof,  or !  would  next  inquire  whether  a  condition  could 
m  toe  receipt  or  payment  of  the  income  or  be  made  to  depend  upon  the  whole  Leffislature 
E^neys  thereof,  or  denvmcr  any  income  or  adopting  or  rejecting  some  particular  line  of 
stipend  therefrom,  to  attend  before  such  In-  \  policy  on  which  depended  or  might  depend,  \X\q 
spector  tor  the  purpose  of  being  examined  by  safety,  or  the  honour,  or  the  welfare  of 
mm  tonchmg  or  relatmg  to  such  charity,  or  the  kingdom.  Could  the  form  of  Government  ? 
tne  estates,  funds,  property,  or  income  thereof,  I  the  mode  of  representation  ?  the  established 
at  any  time  and  place  mentioned  or  appointed  |  religion  of  the  country?  questions  of  tolera- 
Dy  such  precept,  and  to  bring  and  produce  any  ,  tiou  — whether  Roman  Catholics  should  be 
aecd,  paper,  writing,  instrument,  or  other  do- !  relieved  ?  or  Jews  admitted  to  Pariiament  ?  or 

^™f!*Af  !!?il*!!Jllt^"A*5'^^  ^^^^  ^<^'  ^®  established?   or  repealed? 

n/wM-  rt    e.,^     ^.  _.i  ^.   _    . .        V    ^^j^ij  any  of  these  be  made  the  foundation  of 

a  condition,  and  with  the  avowed  object  of  effect' 
ing  or  assisting  the  views  of  the  donor  or  testa- 
tor on  the  matter  which  formed  the  basis  of  the 
condition  ?    So, — not  unnecessarily  to  multi- 

,  ,      .  ,  ply  instances,   but  to  come  to  more  recent 

always,  that  no  person  shall  be  obliged  to  travel  times,— when  the  Reform  Bill  had  been  once 
ra  obedience  to  any  such  precept  more  than  10  rejected  by  the  Upper  House,  and  was  a  second 
miles  from  his  place  of  abode.  i  time  about  to  be  sent  up  by  the  Commons, 

13.  iranypersonwilfullv  give  false  evidence  could  such  a  condition  (as  has  been  already 
upon  any  examination  under  this  Act,  every  referred  to)  have  been  made  to  depend  upon, 
person  so  offending  shall  be  deemed  guilty  of  whether  the  Crown  would  create  (not  one 
a  misdemeanor.  i  p^^^  b^^  ^  j^rge  number  of  peers,  with  a  view 

14.  if  any  person  from  whom  the  said  to  assist  in  passing  the  measure  of  reform,  and 
Hoard,  or  any  Inspector,  is  authorised  to  re-  whether  ultimately  it  would  receive  the  assent 
quire  any  account  or  statement,  or  answers  to  of  the  Crown  ?  In  all,  or  most  of  these  cases, 
any  questions  or  inquiries,  or  whose  attendance  1 1  should  expect  all  statesmen  and  a  very  large 
any  Inspector  is  authorised  to  require,  shall  re-  majority  of  all  lawyers  (if  not  absolutely  all), 
mse  or  wilfully  neglect  to  render  to  the  said  and  most  persons  of  intelligence  acquainted 
Board  such  account  or  statement,  or  to  makejwJM  otir  constitution,  would  concur  in  the 
answers  to  such  questions  or  inquiries,  or  to .  opinion  that  such  conditions  were  contrary  to 

attend  in  obedience  to  anjr  lawful  precept  of  "     "  

any  Inspector  or  to  give  evidence  before  him, 
or  shall  wilfully  alter,  destroy,  withhold,  or  re- 
fuse to  produce  any  deed,  paper,  writing,  in- 
strument, or  other  document  which  may  be 
lawfully  required  to  be  produced  before  any 
Inspector  or  the  said  Board,  every  person  so 
offending  shall  be  deemed  and  taken  to  have 
been  guilty  of  a  contempt  of  the  High  Court  of 
Chancery,  and  shall  be  liable  to  be  attached 
and  committed  by  such  Court  on  summary 
application  by  the  Commissioners  to  the  same, 
and  shall  pay  the  costs  of  and  attending  such 
contempt  as  the  said  Court  shall  direct. 

15.  Provided  always,  that  nothing  herein 
contained  shall  extend  to  give  to  the  said 
Board  or  their  Inspectors  any  power  of  requir- 
ing from  any  person  holding  or  claiming  to 
bold  any  property  whatsoever  adversely  to  any 
charity,  or  free  or  discharged  from  any  charit- 
able trust  or  charge,  any  information,  or  the 
production  of  any  deed  or  document  whatever 
in  relation  to  the  property  so  held  or  claimed 
adversely,  or  any  charitable  trust  or  charge 
alleged  to  affect  the  same. 

ITo  be  continued,'] 


sound  policy,  were  against  the  public  good,  dan- 
gerous to  the  public  safety,  and  therefore  were 
void. 

"  I  now  propose  to  examine  how  far  '  pub- 
lic POLicv'or  the  *  GOOD  OF  THE  STATE* 
has  been  recognised  as  a  ground  of  decision 
with  reference  to  covenants,  contracts,  and 
other  matters ;  but  before  I  do  that,  I  am  de- 
sirous of  pointing  out  to  your  Lordships,  the 
difference  in  this  respect,  between  a  condition, 
and  a  covenant  or  contract.  Lord  Coke  lays 
it  down  that  conditions  are  not  to  be  favoured  ; 
and  in  2nd  Leonard,  p.  33,  Machel  v.  Dunton, 
it  was  laid  down  by  the  whole  Court, '  that  a 
condition  is  a  thing  odious  in  law;'  and  this 
dictum  is  copied  into  all  our  text-writers  and 
law  treatises  ;  and  the  reason  is  obvious,  be- 
cause a  condition  interferes  with  the  absolute 
vesting  of  the  estate,  which  the  law  always 
favours,  and  it  controls  the  ownership ;  it  seeKS 
to  exercise  a  dominion  over  the  property  after 
the  death  of  the  donor;  it  opposes  the  will 
(possibly  the  caprice)  of  the  dead  to  the  jus 
disponendi  of  the  living.  The  law,  therefore, 
while  it  encourages  commerce  and  favours  con* 
tracts,  deems  a  condition  odious,  and  looks 
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at  it  with  jealousy.  The  owner  of  an  estate 
may  himself  do  many  things  which  he  could 
not  (by  a  condition)  compel  his  successor  to 
do.  One  example  is  sufficient.  He  may  leave 
his  land  uncultivated,  but  he  cannot  bv  a  con- 
dition compel  his  successor  to  do  so.  The  law 
does  not  interfere  with  the  owner  and  compel 
him  to  cultivate  his  land  (though  it  be  for  the 
public  good  that  land  should  be  cultivated,  so 
far  the  law  respects  ownership) ;  but  when,  by 
a  condition,  he  attempts  to  compel  his  succes- 
sor to  do  what  is  against  the  public  good,  the 
law  steps  in,  and  pronounces  the  condition  void, 
and  allows  the  devisee  to  enjoy  the  estate  free 
from  the  condition. 

"  I  advert  to  this,  to  establish  the  position 
that  whatever  is  bad  as  a  covenant  or  contract, 
must  be  bad  as  a  condition  a  fortiori. 

"This  doctrine  of  the  public  good  or  the  pub- 1 
lie  safety,  or  what  is  sometimes  called  'public 
policy,*  being  the  foundation  of  law,  is  sup-  { 
ported  by  decisions  in  every  branch  of  the  law, 
and  an  unlimited  number  of  cases  may  be  I 
cited  as  directly  and  distinctly  deciding  upon  ' 
contracts  and  covenants  on  the  avowed  broad  | 
ground  of  the  public  good,  and  on  that  alone ;  { 
and  the  name  and  authority  of  nearly  all  the  ' 
great  ]a>vyers  (whose  decisions  and  opinions ' 
have  been  extensively  reported),  will  be  found 
associated  with  this  doctrine  in  some  shape  or 
other.     It  is  distinctly  laid  down  by  Coke  66  a, 
nihil  quod  est  inconveniens  est  licitum, 

"  It  is  above  100  years  ago  that  Lord  Hard, 
wicke  in  the  Earl  of  Chesterfield  v.  Janseen 
1st  Atkyns,  352,  thus  expressed  himself  in, 
giving  judgment,  alluding  to  3farrta^e-Broca^e 
Bon&--'  The  Court  relieves  for  the  sake  of  the 
pvblick  as  a  general  mischitf,*  May  I  venture 
to  ask  your  Lordships  whether  Peerfl^e-Bro- 
cage-Bonds  would  be  entitled  to  greater  favour  ? 
Lord  Hardwicke  continues :  '  So  in  bargains 
to  procure  offices  neither  of  the  parties  is  de- 
frauded, but  it  serves  to  introduce  unworthy 
objects  into  public  offices,  and  therefore  for 
the  sake  of  thepubliek  the  bargain  is  rescinded.' 
And  again :  'political  arguments,  in  the  fullest 
sense  of  the  word,  as  they  concern  the  govern- 
ment  of  a  natiouj  must  be  and  have  always 
been  of  great  weight  in  the  consideration  of 
this  Court,  and  though  there  may  be  no  dolus 
malus  in  contracts  as  to  other  persons,  yet  if 
the  rest  of  mankind  are  concerned  as  well  as 
the  parties,  it  may  properly  be  said,  that  it  re- 
gards the  public  utility.* 

*'So  in  Lawton  v.  Lawton,  3  Atk.  16,  the 
satne  eminent  Judge  said,  'these  reasons  of 
public  benefit  and  convenience  weigh  greatly 
with  me,  and  are  a  principal  ingredient  in  my 
present  opinion/ 

"In  May  v.  Brown,  3rd  Bar.  and  Cres,  131, 
Mr.  Justice  Holroyd  (a  lawyer  of  no  mean 
authorit]^)  said,  'The  argument,  "ab  inconve- 
nienti,"  is  of  importance  in  considering  what 
the  law  is,  and  there  cannot  be  any  doubt  that 
the  reception  of  this  evidence  would  tend  to 
great  inconvenience  and  injustice/ 

"  I  have  seen  indeed  a  reference  to  the  case 
of  Mellish  and  Richardson,  2  Bingham,  229, 


where  Chief  Justice  Best  and  Mr.  Justice  Bor- 
rough  expressed  opinions  on  the  subject  of 
deciding  matters  of  law  on  the  ground  of  pub- 
lic policy ;  but  in  that  case  those  learned  tndi- 
viduals  did  not  disaffirm  the  doctrine,  but 
merely  laid  down  that  (as  a  ground  of  decisioo) 
it  ought  to  be  used  with  great  care  and  caotion; 
Chief  Justice  Best  said,  he  would  not  decide  on 
a  doubtful  question  of  policy,  and  Mr.  Joitiee 
Burrough  merelv  said,  you  must  not  argue  too 
strongly  on  puolic  policy ;  and  so  far  from 
Lord  Chief  Justice  Best  being  of  opioioo  thflt 
public  policy  was  not  a  ground  of  legal  deckuoD, 
it  appears  that  in  the  case  of  Gifford  v.  Ltri 
Yarborouoh,  5th  Bingham,  169,  Lord  Ghiflf 
Justice  Best,  in  delivering  the  umdudmoi 
opinion  of  the  Judges  to  your  Lordsliips' 
House  four  years  after  Mellish  and  RichardsoB 
was  decided,  said,  *  The  Judges  are  tbenfore 
warranted  b v  Justice,  by  public  policjf,  by  the 
opinions  of  learned  writers,  and  the  autbontj 
of  decided  cases  in  giving  the  answer  they  bare 
directed  me  to  give;  and  the  same  learned 
Chief  Justice,  in  Fletcher  v.  Lord  Sondes,  3rd 
Bingham,  590,  in  stating  his  opinion  to  your 
Lordships'  House,  said,  *  I  am  aware  these  a» 
rather  considerations  of  policy  than  law;  but, 
my  Lords,  if  there  be  any  doubt  wbatiitbe 
law.  Judges  solve  such  doubts  by  amsidemf 
what  will  be  the  good  ok  bad  bffbctb  pf 
their  decision  :*  (and  he  adds)  "Thsiidoetrmt 
cannot  be  law  which  injures  the  rights  of  in- 
dividuals, and  will  be  productive  of  evil  to  the 
Church  and  to  the  Community.*  These  are 
the  deliberate  and  well- considered  crpreMioP« 
of  Lord  Chief  Justice  Beat,  probably  wnttai 
down  with  care  before  thev  were  ddiTcred  to 
your  Lordships.  1  may  aad,  that  in  the  WM 
case  of  Fletcher  v.  Lord  Sondes,  another  of  the 
learned  Judges,  Mr.  Baron  fiullock,  in  rtajng 
his  opinion  to  this  House,  said,  ''^r^^ 
this  case  operates  equally  against  V^^^^f^ 
(alluding  to  the  case  of  Bistup  v.  Fytche),  ana 
is,  therefore,  on  that  ground  equally  void  ano 
illegal.'  ^ 

"Now,  the  principle  tfiat  CERTAiHConf 
tracts  are  illegal,  and  therefore  void,  becauw 
they  are  against  public  policy  or  we  p™"* 
good  is  familiar  to  every  lawyer.  V^l^ 
seamen  not  allowed  to  insure  th«r  wjjj 
(which  is  their  part  of  the  *d^'^*^J!!l^ 
as  the  otoner  his  ship,  or  the  •^^*^.l,# 
goods  ?  Because  it  is  for  the  puWic  g^^ 
they  should  have  no  motive  to  relax  m  w» 
exertions  to  preserve  the  ship  and  carifo.  "7 
are  trustees  not  allowed  to  enter  into  cow"?? 
with  their  cestui  que  trust  ?  Why  ^,  »„X 
by  Lord  Ellenborough  unhiwful  for  tbe  p^ 
tive  father  of  an  illegitimate  chUd  tocomp^ 


with  the  parish  and  to  pay  or  8f<^^**  rf 
sum  to  the  parish,  they  taking  the  <^^]^ 
the  expense  being  more  or  ^^j^^^jtei 
against  public  policy.    And  this  ^^^^^^^^^ 


agarast  puDUc  poucy.  ana  wm  ^^q^^^ 
been  confirmed  in  several  cases  in  ^"^^  ^ 
in  Westminster  HalL  So  in  »«  ^^ 
wages,  it  is  now  fully  established  ^^^^^  it 
tract  in  the  nature  of  a  ^^^^^^^  'tuTaleet^* 
against  public  policy. 


'W:;^Vfri'^' 
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Tappm,  l8t  KebH  56  and  65,  and  in  Andrews 
V.  Home,  Ist  Lev.  p.  33,  which,  though  so  dif- 
ferently named,  torn  out  to  be  the  same  case, 
the  plaintiff  was  allowed  to  recover  20/.  from 
the  defendant,  who  had  betted  that  sum  against 
20f.  paid  to  him  on  the  event  of  Chwles 
SUutrt  beeommg  King  of  England  in  six 
mtnUksj  no  objection  was  taken  to  the  unlaw- 
fulness of  the  bet,  and  the  Royalist  who  had 
backed  his  Sovereign  recovered  against  the 
RepMiews  who  had  bsUed  twenty  to  one  against 
himi  but  in  Good  v.  SUiott,  3rd  T.  R.  693, 
Buller,  J.,  pronounces  the  contract  illegal; 
and  in  Giiberi  v.  Sgkes^  Mr.  Justice  Le  Blanc 
expressly  says  no  such  action  could  now  be 


*'In  that  last  case  of  Gilbert  and  Sykes, 
Lord  EUcaborough  lays  down,  '  wherever  the 
tolerating  of  any  species  of  contract  has  a  ten- 
dsncy  to  produce  a  public  mischief  or  incon- 
veaience,  such  a  contract  has  been  held  to  be 
void:'  and  he  cites  the  authority  of  Lord 
Mansfield  in  Jones  v.  Randal,  Cowper's  Rep« 
37.  The  Jesuit  of  the  cases  seems  to  establish 
this  distinction :  that  where  a  contract  is  di- 
rectly opposed  to  the  public  welfare  it  is  void, 
thei^h  toe  parties  may  have  a  real  interest  in 
the  matter,  and  an  apparent  right  to  deal  with 
it ;  but  where  the  contract  is  altogether  grt^ 
twitouSf9ud  the  parties  have  no  interest  but 
what  they  themselves  create  by  the  contract,  it 
is  sufiicient  that  there  be  any  tendency  what- 
ever to  public  mischief  to  render  the  contract 
void ;  an  attention  to  this  distinction  will  re* 
concUe  all  the  cases,  and  will  furnish  an  an- 
swer to  much  that  has  been  said  m  favour  of 
this  condition.  This  condition  is  purely  gra- 
tnitoHs.  If,  therefore,  it  has  any  tendency  to 
public  misdiief  it  is  void. 

"There  is  one  other  case  I  am  desirous  of 
msntioBing,  Norman  v.  Cole,  3rd  Esp.  253,  a 
decision  of  Lord  Eldon's  when  Chief  Justice 
of  the  Common  Pleas :  a  snm  of  money  had 
been  lodged  to  assist  in  procuring  a  pardon, 
and  the  action  was  brougnt  to  recover  it  back. 
I  cite  the  case  not  for  the  particular  decision 
(it  was  held  the  action  would  not  lie),  but  for 
^  primeifte  laid  down  by  Lord  Eldon;  he] 
says, '  Where  a  person  interposes  his  interest 


would  it  be  good  in  respect  of  the  reversal  of 
the  attainder  ?  I  cannot  entertain  a  doubt  that 
it  would  be  clearly  bad.  Would  it  be  good 
for  a  restoration  or  a  revival  of  the  peerage  ? 
It  seems  to  me  impossible  to  distinguish  this 
last  case,  from  that  now  before  your  Lordships* 
It  is  the  very  case  under  discussion. 

"  My  Lords,  after  aU  these  anthorities,  am  I 
not  justified  in  saying,  that  were  I  to  discard  the 
pubkc  welfare  from  my  consideration  I  should 
abdicate  the  functions  of  my  office,  I  should 
shrink  from  the  discharge  of  my  duty  ? 

"  I  think  I  am  not  permitted  merely  to  follow 
the  particular  decisions  of  those  who  have  had 
the  courage  to  decide  before  me,  but  in  a  new 
and  unprecedented  case  to  be  afraid  qf  imitat* 
ing  their  example..  1  think  I  am  bound  to  look 
for  the  principles  qf  former  decisions,  and  not 
to  shrink  from  applying  them  with  firmness  and 
caution  to  any  new  and  extraordinary  case  that 
may  arise. 

"The  conclusions  to  which  I  have  arrived 
from  the  decided  cases  and  the  principles  they 
involve  are,  that  all  matters  relating  to  tie 
PUBLIC  welfare, — all  acts  of  the  legislature,  or 
the  executive, — ^must  be  deckled  and  determine 
ed  upon  their  own  merits  only ;  and  that  it  is 
against  the  public  interest  (and  therefore  not 
lawful)  for  any  one  officioualy,  wamUmty^  and 
capriciously,  without  any  motive  but  his  own 
will,  to  create  any  pecuniary  interest  or  other 
bias  of  any  sort  in  the  decision  of  a  matter  of  a 
pubHc  nature,  af»d  which  involves  the  public 
welfare  J  the  party  creating  that  interest  having 
no  special  ana  particular  individual  interests  ia 
the  subject-matter  with  which  he  intermeddke* 

"  My  Lords,  in  the  case  of  wagers  and  cott' 
tracts  this  has  been  repeatedly  and  solemnly 
decided  by  all  the  Courts  (and  the  case  qf  eofi- 
ditions  is  an  a  fortiori  com). 

"  It  is,  no  doubt,  some  restraint  upon  the 
freedom  of  human  action,  and  some  limit  to 
the  contracts  a  man  may  make,  and  to  the 
mode  in  which  he  may  use  or  dispose  of  his 
propertv,  but  (as  far  as  wngers  are  concerned) 
It  was  (before  the  kteof  Act  of  Parliament)  the 
clear,  settled,  established  law  of  the  land, 
vouched  by  the  decisions  of  every  Court  in 
Westminster  Hall,  spread  over  a  period  qf  up» 


aiid  good  offices  to  procure  a  pardon,  it  ought  >  wards  of  a  century  j  and  the  Judges  who  have 
to  be  daae  grahiHouslyf  and  not  for  mom  by.'  I  concurred  in  these  decisions  include  every  il- 
"  The  doing  an  act  of  that  description  should  lustrious  name  that  has  adorned  the  Profession 
proceed  from  pure  motives,  not  from  pecuniary  j  of  the  Law  during  that  time.  In  principle,  I 
oasi^  and  it  is  the  pecuniary  motive  that  exists ,  cannot  find  any  distinction  between  a  wager 
in  this  case,  and  that  was  created  expressly ;  during  Ufe  and  a  condition  annexed  to  a  legacy 
that  it  might  operate  as  a  pecuniary  motive,  or  devise  to  take  effect  after  death,  the  mischi^ 
that  ooQstitutes,  in  my  opinion,  the  vice  of  the  i  of  both  is  precitely  the  same.    If  there  be  any 


condition. 

"  The  alluaion  in  the  last  case  to  a  pardon 
induces  me  te  pot  this  case  to  yom'  Lordships: 

"  Suppose  some  member  oif  the  Derwent- 
water  taroilv  were  to  become  immeosely 
WBsithy,  ano  were,  to  leave  large  possessions 
to  a  r^tive,  with  a  condition  that  unless  he 
procured  the  reversal  of  the  attainder  and  the 
rutoration  of  the  peerage,  he  should  forfeit  the 
e«tats^  end  they  should  go  over  to  another 
devises.    Wonld  such  a  condition  be  good  ? 


distinction  in  respect  of  the  right  to  dispose  of 
property,  it  ought  rather  (as  it  seems  to  me)  to 
be,  in  favour  of  the  right  of  the  owner  to  dis- 
pose of  it  as  he  pleases  while  alive  j  but  I  think 
there  is  no  distinction,  and  I  am  of  opinion  that, 
according  to  the  Law  of  England,  the  owner  of 
property  cannot  make  any  matter  the  subject 
of  a  condition  to  operate  after  his  death  whiok 
he  could  not  have  made  the  subject  of  a  coutraat 
or  a  wager  during  his  life ;  I  think  no  man  can 
leave  his  property  ck^gged  and  conditioned  by 
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his  own  perBonal  views  of  public  affairs  or  by 
his  posthumous  ambition  (if  I  may  so  call  it] ; 
he  cannot  make  his  political  opinions  run  (like 
a  covenant)  with  his  land  ;  he  may  leave  it  to 
whom  he  pleases,  but  it  must  be  unfettered  by 


principle  have  a  strong  tendency  opposed  to 
the  public  welfare,  the  common  law,  wkieh 
favours  not  conditions  but  deems  them  oclioiv, 
is  strong  enough  to  stay  the  evil  and  repress  the 
mischief;  and  in  a  perfectly  new  case  (a  case 


any  condition  bearing  upon  matters  conitec/ecf  i  altogether  prima  impressionis),  I  think  the 
with  the  public  welfare,  as  to  which  he  mast!  Judges  are  bound  to  hold  fast  to  the  prineiple$ 
leave  those  who  come  after  him  to  decide,  and ;  of  the  common  law,  to  remember  the  maxxm 
to  act  upon  their  own  view  of  ike  merits  of  any  |  Salus  reipublica  suprema  lex,  and  if  tbe  condi- 
public  question  unfettered  by  any  condition  I  tion  be  really  in  principle  against  the  public 
which  may  create  a  motive  or  exercise  an  influ-  i  good,  to  pronounce  it  in  their  judgmeni  fiid. 
encc  that  would  disturb  a  judgment  that  ought  \  "  It  only  remains  for  me  (on  this  poirA)  to 
to  be  founded  on  the  public  good  alonb.  '  inquire  whether  this  particular  condition, 'ie 

"My  Lords,  it  may  bo  that  Judges  are  no ,  obtaining  a  peerage  by  J*ord  Alford  witAis  a 
better  able  to  discern  what  is  for  the  public ;  limited  period,  is  a  condition  which  falls  witbio 
good  than  other  experienced  and  enlightened  the  principle  1  have  endeavoured  to  cstibHsb, 
members  of  the  community ;  but  that  is  no  and  I  am  of  opinion  that  it  is.  A  peer,  in  ad- 
reason  for  their  refusing  to  entertain  the  ques-  dition  to  being  a  member  of  one  branch  of  the 
tion,  and  declining  to  decide  upon  it :  Is  it,  or  legislature,  is  an  hereditary  connsellor  of  the 
is  it  not  a  part  of  our  common  law,  that  in  a  Crown,  and  one  of  the  Judges  of  the  highest 
NBW  AND  UNPBECKDENTKD  cflje,  where  the  Court  of  Judicature  in  the  r^m.  Theframer 
mere  caprice  of  a  testator  is  to  be  weighed  of  this  will  seems  to  have  thought  of  nothing 
against  the  public  good,  the  pubUc  good  should  hut  the  title  and  dignity  of  a  peer,  and  to  hare 
prevail  f  In  my  judgment  it  is.  Whether  overlooked  his  important  duties,  and  the  inter- 
the  public  good  is  really  concerned  in  this  con-  est  which  the  public  have  in  the  correct  dis- 
dition,  and  the  principle  which  it  involves,  is  charge  of  them ;  he  seems  to  have  considered 
the  question  for  the  consideration  of  your  the  peerage  as  merely  giving  a  high  position  in 
Lordships ;  and  your  Lordships  will  have  to ;  the  table  of  precedence,  as  being  a  baviM,  the 
decide  whather  or  not  it  be  mischievous  to  the ;  subject  of  bargain  or  barter,  contract  or  condi- 
comm unity  at  large  that  every  branch  of  the  tion,  and  to  have  forgotten  that  a  peer  is  at 
public  service,  civil  and  military,  every  depart-  once  a  legislator  and  an  expounder  of  the 
ment  of  the  State,  should  he  beseiged  by  persons  Statutes,  that  it  is  his  office  to  yrowe  and  also 
who,  at  the  peril  of  losing  their  estates,  are  to  decide  upon  the  law,  and  that  he  has,  in  the 
making  every  effort  to  obtain  offices  for  which  constitution  of  this  country,  datiPB  to  perform 
they  may  be  unfit,  and  to  procure  titles  and  .of  the  greatest  importance  to  the  public  wcffare. 
distinctions  of  which  they  may  be  unworthy ;  I  ••  The  creation  of  a  peer  is  an  exercise  of  one 
that  no  man  should  be  able  to  accept  or  decline  of  the  prerogatives  of  the  Crown,  wlucb  the 
public  service  without  searching  the  wills  at  Crown  possesses,  like  all  other  prerogative. 
Doctors'  Commons  to  see  whether  he  may  not  for  the  good  of  the  countrv,  and  which  oognt 
thereby  call  into  action  some  condition  prece-  to  be  exercised  solely  with  '®^^'*'*.^i.^  i 
dent  or  subsequent  which  may  ruin  himself  or  public  welfare,  and  the  merits  of  thetndrrwMi 
some  very  near  relation  ;  that  an  able  statesman  '  to  be  promoted,  and  the  cause  or  occasion  oi 
or  a  victorious  general  should  (in  some  period ;  his  promotion.  It  was  the  object  (°^^?*?^: 
of  great  emergency)  have  to  choose  whether  he  |  have  doubted  it  if  it  had  not  been  avofved),  t>o* 
will  save  his  countrj^  and  lose  his  estate,  or  it  was  the  avowed  object  of  the  testatoroy 
save  his  estate  by  declining  the  public  service  j  this  condition  to  endeavour  to  obtains  woe**J 
and  finally  (in  addition  to  the  present  compli*  of  the  peerage  in  his  family,  which  ^*  *''*^ 

cated  system  of  conveyancing)  that  the  real  and  ^^  — • -'^  ^- ^'  '^-  *^'"  hrflther:  oe 

ultimate  ownership  of  a  large  portion  of  the 
landed  property  of  the  kingdom  should  remain 
in  abeyance  till  it  appeared  whether  one  mem- 
ber of  a  family  would  become  a  bishop,  another 
member  of  another  family  a  Common  Law  or 


would  expire  with  himself  or  his  hrother; 

endeavoured  to  create  a  strong  P^^^^^ 

terest  to  procure  a  peerage,  and  he  dU  » t^ 

the  peerage  might  be  got  ;  he  knew  the  influence 

that  great  wealth  and  large  possessions  excrow 

..  «-,,  ^.    in  the  affairs  of  the  world,  and  he  tooK  ms 

Equity  Judge«  who  should  (30  years  hence)  chance  whether  they  would  ^®'^*^**'    i^ 

'      -   .     -  -^  ivy  Seal ;  |  ployed,  so  that  they  were  succcssfuUy  «*P»^ 

' the 


have  the  custody  of  the  Great  or  Priv 
or,  whether  the  members  of  the  learned  pro- 
fessions in  London  should  one  day  have  the 
privilege  of  returning  members  to  Parliament, 
and  whether  a  young  gentleman  now  at  school 
should  become  one  of  such  members,  and 
afterwards  a  peer  of  the  realm. 

**  My  Lords,  I  am  not  sure  that  some  limit 
may  not  be  discovered  to  the  fanciful  vagaries 
and  capricious  conditions  with  which  property 
may  be  bequeathed^  though  it  touch  not  the 
public  interest, 

•  "  But  the  moment  conditions  (in  this  case  a 
series  of  conditions)  are  introduced  which  in 


in  accomplishing  his  end  and  aim,  <>''  f 
expressed  it  himself  in  his  own  Jan?^^'!!*-/ 
codicil  of  the  3U(  March,  1823,  *  my  obj^^^ 
uniting  my  estates  to  the  title  of  ^^u. 
guis  of  Bridgewater:  With  *»,^  " 
created  this  strong,  powerful,  and  °*^*^ 
pecuniary  interest  to  obtain  the  V^^J^^ 
interest  which  might  very  p«««Wv  '**^^|^ 
worthy  attempts  to  obtain  it.  He  preswi^  ^ 
the  end,  and  he  furnished  the  ®^^®' ".  j^d 
set  no  limit  or  bounds  to  the  u««?'f"7heiD- 
it  is  impossible,  I  think,  to  ^^^^riULgd. 
tended  this  condition  to  operate  upon  «• 
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of  the  Sovereign,  or  on  the  minds  of  those  who 
advise  the  Sovereign  (and  expected  it  would 
or  mii^ht  do  so),  to  grant  the  peerage  hy  reason 
or  on  account  of  uie  conditions,  and  from 
motives  other  than  those  which  alone  ought  to 
operate,  viz.,  the  public  good,  and  the  merits 
of  the  individual  to  be  promoted,  and  the  cause 
of  his  promotion.  I  am  of  opinion  that  it  was 
not  competent  to  the  testator  so  to  deal  with 
his  property ;  that  it  is  quite  inconsistent  with 
the  public  welfare,  and  even  the  public  safety, 
that  property  should  be  bequeathed  subject  to 
conditions  unnecessarily,  capriciously,  wanton- 
ly, and  ofiiciously  introduced,  and  made  to 
depend  on  any  pubUc  act  of  State,  whether  of 
the  Crown,  the  legislature,  or  any  branch  of  it, 
or  of  the  executive  government;  and  I  am 
therefore  clearly  and  undoubtedly  of  opinion 
that  this  condition  is  unlawful  and  void. 

"  I  shall  detain  your  Lordships  but  a  mo- 
ment while  I  state  my  answers  to  the  other 
questions :  — 

'*  1st.  On  the  decease  of  Lord  Alford,  his 
eldest  son,  in  my  opinion,  became  entitled 
to  an  estate  tail  male  in  possession. 
*'  2nd.  I  am  of  opinion  that  such  estate  is 
not  liable  to  be  defeated.     I  think  all  the 
clauses  in  the  will  relating  to  the  acquisi- 
tion or  the  acceptance  or  non-acceptance 
of  a  peerage  are  void. 
"  3rd.  On  the  decease  of  Lord  Alford,  his 
brother,  Charles  Henry  Egerton,  took  no 
estate  in  possession,  but  (expectant  on  the 
failure  of  the  heirs  male  of  the  body  of 
Lord  Alford)  he  took  the  residue  of  the 
term  if  he  should  so  long  live. 
"  4th.  I  am  of  opinion  that  such  estate  is 
not  liable  to  be  defeated  by  the  acceptance 
or  non-acquisition  of  any  peerage  by  any 
one. 
''The  5th  and  6th  I  have  already  answered 
Ae  to  the  7th  I  am  of  opinion  that  in  the 
events  that  have  happened    the  jointure 
appointed  in  favour  of  Lady  Marianne 
Alford  has  not  ceased." 


REGISTaATIOX  OF  ASSURANCES. 

PSOCKBDINGS   OP  THE    COMMITTEB  OF  THB 
HOUSE   OF   COMMONS 

W^dieJunii,  1853. 

The  Committee  dehberated  on  the  course  of 
proceeding,  and  agreed  to  adopt  the  following 
course  :  to  e.xaroine — 

1.  Whether  registration  is  required  for  any 
other  purpose  than  to  facilitate  the  sale  of 
transfer  of  land. 

2.  Whether  a  registration  of  the  ownership 
of  land,  so  as  to  simplify  the  transfer  thereof, 
be  practicable. 

3.  Whether  registration  of  assurances  affect- 
ing beneficial  ownership  is  expedient. 

4.  Whether  such  registration  should  be  com- 
polsory. 

The  Chairman  was  further  instructed,  on  the 
suggestion  of  Mr.  SoHcitor-General,  to  move 


the  House  to  refer  the  Bills  now  before  it, 
brought  in  by  Mr.  Drnmmond  and  Mr.  Scully 
respectively,  and  to  apply  to  the  House  for 
such  further  powers  as  might  be  necessary  to 
entertain  the  questions  referred  to  under  the 
heads  of  the  four  above-named  suggestions. 

ar  die  Junii,  1853. 
Mr.  iViUiam  Strickland  Cookson  and  Mr. 
Edwin  Wilkins  Field  examined. 

2^"  die  Junii,  1853. 
Mr.  William  Williams  and  Mr.  John  Fawcetf 
examined. 

30^di>/ttiiu,  1853. 
Committee  deliberated. 
Mr.  E.  Webster  examined. 

22**  die  Julii,  1853. 

The  Committee  dehberated. 

2^"*  die  Julii,  1853. 

Mr.  Buliar  examined. 

29'  die  Julii,  1853. 

Mr.  Coulson  examined. 

5°  die  Augusti,  1853. 

Motion  made,  and  Question  proposed,  "  Your 
Committee,  appointed  at  an  advanced  period  of 
the  Session,  and  to  whom  were  referred  three 
Bills;  viz. — 

'M.  A  Bill  for  the  Registration  of  Assur- 
ances ; 

"  2.  A  Bill  to  facilitate  the  Sale  and  Purchase 
of  Land ; 

"  3.  A  Bill  to  facilitate  the  transfer  of  Land 
in  Ireland ; 

"  Proceeded,  in  the  first  instance,  to  consider 
the  Bill  for  the  Registration  of  Assurances. 
They  examined  the  petitions  presented  for  and 
against  the  Bill,  ana  heard  evidence  upon  it ; 
and  they  are  of  opinion  that  many  of  the  se- 
rious objections  urged  in  the  petitions  against 
the  registration  of  all  assurances  relating  to 
landed  property  are  well  founded,  and  have 
been  substantiated"  {Chairman),  Question 
put,  and  agreed  to. 

Motion  made,  and  question  proposed,  ''Your 
Committee  find  that  the  Bill  contains  withiii 
itself  two  distinct  principles  of  registration; 
one,  contemplating  the  registration  of  all  as- 
surances in  any  manner  relating  to  land  and 
the  legal  or  equitable  estates  and  interests 
therein;  the  otner  proposing  that  the  legal 
title  alone  shall  be  entered  on  the  registry,  and 
that  there  shall  be  no  necessity  to  re^ster  the 
instruments  which  declare  or  transmit  the  be- 
neficial interests  or  eouitable  ownership.  The 
two  other  Bills  whicn  have  been  referred  to 
your  Committee,  proceed  upon  a  principle  simi- 
lar to  that  contained  in  the  first  Bill,  viz.,  the 
principle  of  keeping  the  registered  ownership 
wholly  separate  and  apart  from  the  equitable 
right  or  title  **  {Chairman).  Question  put,  and 
agreed  to. 

Motion  made  and  question  proposed,  ''Your 
Committee  pursuing  this  idea,  and  confining 
their  attention  to  that  principle,  hare  examined 
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iltf^rafte  pfAumrmums^Ineorponisd  Lam  SMUy. 


some  ^tiiesaes  of  hig^  profetsmud  repotetion* 
and  had  brought  under  their  notioe  a  echeme 
for  the  r^stration  of  'title'  or  of  *leffal 
ownerehip/  which,  if  it  can  be  hHy  dereioped 
and  made  capable  of  easy  practical  operation, 
would  appear  to  your  Committee  to  fulfil  the 
most  important  conditions  of  regietration,  and 
to  afford  the  means  of  ensuring  gieat  facility 
for  the  transfer  of  land,  combined  with  shn- 
plicity  and  security  of  title"  (Chairman):-- 
Amendment  proposed,  "  To  kave  out  aU  the 
words  from  'Committee'  to  the  end  of  the 
question,  for  the  purpose  of  adding  the  follow- 
ing words :  'Are  of  opinion  that  no  plan  of  re- 
gistration of  assurance,  or  of  title,  has  been 
submitted  to  them  which  is  either  desirable  or 
practicable'"  (Mr. flSpooiiar).  Qoesdon, -'That 
the  words  proposed  to  be  left  oat  stand  part  of 
the  question,"  put.    Committee  divided  :— 


patatioB,  and  is  diatingmshed  bf  the  *— nnnB 
andaimpUcityofitsenactmenta.  This  Bill, and 
also  the  Bill '  to  facilitate  the  Sale  andPuiehue 
of  Lands*  &c.,'  will  famish  important  n^- 
gestions  for  the  oonndeiatioo  of  the  Goa. 
missioiierB"  (CAoirami).  QuestioQ  pat,  »d 
agreed  to. 

Ordered  to  report,  together  widi  oiiDutoi  of 
evidence,  to  the  Hoaae. 

INCORPORATED  LAW  SOOEflT. 

ANNUAL  REPOKT    OF    THE  COUNCIL. 

IConolmdedfrompa^  336.] 

VI.  Suggested  Improtemekts  ik 
Practice. 

^1^  hours  during  which  the  Accountaot- 
Genend's  office  is  at  present  open  to  thepuliiic 
are  evidently  insufficient  for  the  doe  coodoct 
of  the  bueiness,  and  are  not  in  accordance  widi 
the  pcmctice  of  other  public  offices,  or  of  baok- 
ingesUbhshmenta. 

The  office  hours  are  nominally  from  9  to  3 
in  tiie  morning,  and  from  4  to  7  in  the  even- 
ing, but  the  time  limited  for  the  iaae  of 
cheques  is  from  U  to  3  in  the  day  onlj. 

In  consequence  of  the  time  being  thus 
limited,  great  inconvenience,  both  of  a  penooal 
and  pecuniary  character,  is  sustained  07.  P^' 
sons  coming  from  a  distance  for  the  noift  of 
money,  and  particularly  at  the  periods  iten 
the  dividends  become  payable. 

Under  the  present  arrmgement  for  tiie  con- 
duct of  business,  and  the  ordioary  hi^ts  of 

«;*fc^  .,_jr r r---      .w«  ^^tu-  society,  the  opening  of  the  office  from  4  to  7 

^^'alSSt^  recommend  the  House  not  to  in  the  evening  is  of  comparatively  litdeuse,  u, 
proceed  with  the  BiU  for  the  Registration  of  |  at  that  time,  the  practitioners  of  the  Court  ais 


Mr.  Sohcitor-General.  '    Mr.  Spooner. 

Mr.  y.  Scully.  |    Mr.  ifadfield. 

Mr.  Lowe. 

Mr.  Walpole.  I 

Mr.  Dunlop. 

Original  question  put,  and  agreed  to. 

Motion  made,  anct  question  proposed,  "  It 
has  not  been  possible  for  your  Committee,  at 
80  late  a  period  of  the  Session,  to  extend  their 
mquffy  into  all  the  details  of  this  scheme,  so 
as  to  present  it  in  an  embodied  Ibrm,  or  to  feel 
confident  that  they  have  ascertained  all  the  dif- 
fienlties  which  may  attend  its  practical  opera- 
tion.  They  consider  it  worthy  of  further  and 
more  careful  attention,  and  they  are  of  opinion 
that  registration  will  be  practicable  and  oseful 
If  effected  opoa  this  principle.     Your  Com 


Asanraaces;  but  suggest  the  immediate  ap- 
pointment of  a  Commission  for  the  pnrpoee  of 
f mi^er  considering  the  subject  of  ngistiation 
ot  title,  with  reference  to  facilitating  the  sale 
a^  transfer  of  land,  in  order  that  a  Bill  for 
effectmg  that  object  may  be  bnnght  into  Par- 
liament  at  the  commencement  of  next  ~ 


fuly  engaged  either  ia  consultatioos  or  od 
thenr  eorrespondeiice,  when  it  is  highly  iao^Q- 
venient  both  to  thenraelves  and  their  daki  to 
attend  at  any  of  the  pubJic  offices. 
It  has  therefore  been  snggested  that  the^Fen* 


ic  nas  inereiore  Deen  snggestea  tnai  ukswoi' 

.  ing  attendance  should  be  discontinue^  ttid 

Sea-  i  that  the  office  should  be  open  from  lOin^ 

:  till  4  o'clodc,  that  the  timefor  the  to» 


Bion   (CAtfttTiMtn)  J— Amendment  proposed,  To  '  morning  till  4  ^  w,«^,  «-«  •-v  ~ 

leave  oot  all  the  words  after  'practScal  opera- 1  livery  of  cheques  should  be  extended  from  10 
lion  to  wad  of  question,  for  dn  purpose  of  to  3  and  conAwed  after  the  rising  of  the  Conrt 
aodmg,  YonrCmnmittee  are  of  optniosi  that  I  in  August  for  a  sufficient  lengA  of  to. 
ftLS*  ^'^^  j*^  ™^  ?^  c^^ff  for  aay  I  Considering  the  manner  in  which  proceeding 
furttBT  COTsj^^  of  the  sufageot  of  ngis.  have  been  expedited  in  other  branches  of  the 
lJ!f^Li    (**'•  ^P°^);T<i^««*>ra,  "That;  Court,  it  has  b^ 

lOB  words  piopoaed  to  be  left  out  atand  part  of;  imr  t»»»*j^nte  nf  •r.n/.n«t«  nr  cisrtificalei  of 
the  question/' put.    Committee  divided :- 


xM    c  i^y®^'  5;  1  Noes,  2. 

Mr.  Sohcitor-General,      Mr.  Spooner. 
Mr.y.ScuUy.  Mr.  rfadfield. 

Mr,  Lowe. 
Mr.  Walpole. 
Mr.  Dunlop. 

Chnginel  qwetiagi  pn^  and  a^eed  to. 

Mouon  made,  and  question  proposed,  "The 
Bill  'to  fadhtate the  tranafer  W  U^in  l!^ 
Lttd,'  ta  adapted  to  Irehmd  o«ly.  k  bean 
I  of  gnat  khoitr  and  eare  in  iia  pro. 


ing  tnuncripts  of  accounts,  or  certificalei  of 
the  funds  in  the  hands  of  the  Accomitaot- 
General,  which  are  required  in  drawing  ap  fhe 
orders  of  the  Court,  the  suitors  or  their  ewia- 
tors  should  be  able  to  obtain  them  expew- 
tiously. 

The  office  is  at  present  arranged  in  fov  di- 
visions only,  and  since  such  divisions  w«* 
formed^  the  business  of  the  office  ^{^ 
greatly  increased,  and  the  Council,  j"^P?; 
from  their  experience,  conceive  that  the  tjaiw 
of  the  office  would  be  more  efficiently  cod(1d«- 
ed  if  the  office  were  constituted  of  iveorA* 
instead  of  four  divisions. 


Incorporated  Law  Soeieif^Amnud  Report  of  the  ComeiL 


357 


The  mcrease  which  has  taken  place  in  the 
bunneas  of  the  office  wHhin  the  last  eight  years 
has  been  alone  equal  to  the  Imeiness  which 
before  that  period  was  conducted  in  any  one 
of  the  ^Tisions  of  the  office,  and  from  the  faci- 
lities which  have  been  afforded  by  recent  legis- 
lation  for  the  despatch  of  business  in  the  Court 
of  Chancery  the  businees  of  tiie  office  of  the 
Accouotaat-General  is  likely  to  increase  eren 
in  a  atiil  greater  ratio. 

A  deputation  from  the  Council  attended  the  i 
Accountant-General  on  the  Ist  June,  and  sub-  ■ 
znkted  to  him  these  several  suggestions  for  re- ' 
moving  the  delays  and  inconvenience  conse-  j 
qoent  upon  the  increase  of  businees  in  the  i 
office.  The  Accountant-General  very  conrte-  i 
oufilj  gave  his  attention  to  the  subject,  and ' 
promtsied  to  consider  the  suggestions ;  stating  j 
to  the  deputation  that  several  alterations  were  ! 
alreadv  in  contemplation,  and  that  the  result 
shoiila  be  communicated  to  the  Council.*  ' 

Ckaucery  Cauee  Papers. — Much  inconveni- 1 
ence  has  been  sustained  by  the  solidtors  of  the  1 
Court  of  Chancery  from  tne  delay  in  supplying  I 
the  lists  of  causes  for  hearing  on  the  following  i 
day.  The  lists  are  generally  not  delivered  till  I 
seven  o'clock  in  the  evening  or  later ;  and  it ' 
being  understood  that  the  l4ord  Chancellor! 
had  directed  that  the  lists  should  be  prepared  i 
at  the  rising  of  the  Court  each  day,  the  Coun- 1 
cVI  have  applied  to  the  Begistrars  to  prevent  i 
any  delay  in  future.  I 

Common  Law  Fees, — ^The  fees  under  the; 
Common  Law  Procedure  Act,  though  reduced  | 
by  the  Treafiury  on  the  trial  of  causes,  were  in  . 
Tery  many  instances  increased  in  the  previous 
stages;  and  on  this  beinp  represented  to  the : 
Judges,  the  Council  were  in£onned  thai^  at  the  { 
expiration  of  six  months,  when  the  amount 
could  be  ascertained,  the  feet  would  be  reduced 
if  they  exceeded  the  expenaea.     Six  months 
having  elapsed,  the  Council  aoggeated  to  Mr. 
MuDings  to  move  for  a  return  of  the  fees  re* 
cdved  and  payments  made,  diatingniahing  the 
sums  paid  for  salaries  and  offiee  expenses  from 
those  paid  for  pensions  and  compensaiians, 

Aa  soon  as  thia  return  shall  have  been  ob- 
tained, the  Council  will  be  prepared  to  suggest 
to  the  Judges  such  fees  as  it  will  be  most  de- 
sirable to  reduce  for  the  relief  of  the  auitor ; 
and  they  intend  especially  to  uige  that  the 
suitora  of  the  present  day  eught  not  to  be 
burdened  with  the  penaions  and  compensations 
heretofore  granted  on  efieding  alterations  la 
the  Lanr. 


[^  With  the  Lord  ChtaoeUor's  saactioa,  tka  Ac- 
coantsnt-Geoeml  lias  extended  the  time  for  the 
de&Tery  of  che^iMs  from  two  to  thre*  o'cloek.  Pro- 
vision naa  also  been  made  for  opening  tbe  office  on 
the  I5tfa,  17tb,  and  18tb  days  of  October,  for  the 
delivery  ont  of  the  October  diTidends  of  the  regu- 
lar interest  drafts,  and  any  other  regular  interest 
draAs,  which  may  hare  become  payable  during  the 
cloaing  of  tbe  office.  The  Lord  ChanceUor  has 
also  aatboriaed  the  addition  of  another  dktk  to  aaeh 
divisioD  of  the  officsb] 


Re^ry  of  mils  and  iicfrntaialrclatNit.— The 
Council  have  taken  into  coneideration  the  delay 
and  diificidty  of  ascertaining,  amongst  the 
numerous  Ecclesiastical  Courts,  where  a  will 
has  been  proved  or  administration  granted, 
except  at  the  Prerogative  Court  of  Canterbury. 
They,  therefore,  submitted  to  the  Chancellor  of 
the  Exchequer,  that  it  would  be  a  great  public 
and  profeseional  convenience  if  penaission 
were  granted  to  search  the  register  of  wills  and 
administration  kept  in  the  Legacy  Duty  Office, 
for  the  purpose  of  ascertaining  the  name  of  the 
Ecclesiastical  Court  in  which  the  probate  of  a 
will  or  adminiatration  has  been  granted,  with 
the  dale  thereof. 

It  was  not  proposed  that  any  part  of  the 
contents  of  the  will  should  be  aisclosed,  and 
consequently  the  fees  payable  to  the  officers  of 
the  Ecclesiastical  Courts  for  the  office  copies 
of  wills  or  extracts  of  administrations  would 
not  be  diminished.  Tbe  evidence  given  by  Mr. 
Trevor  before  the  Committee  of  the  House  of 
Commons  on  fees  of  Courts  of  Law  and  Equity 
(contained  in  the  second  report  of  the  Com- 
mittee of  14th  August,  1850),  suggests  the 
mode  of  proceeding  by  a  printed  form  of  ap- 
plication, on  a  stamp  of  Is,,  to  defray  the  ez« 
pease  incorred  in  supplying  the  information. 

In  answer  to  this  suggestion  the  Lords  Com- 
missioners of  the  Treasury  have  decided, 
"  That  it  will  be  for  the  public  advantage  tiiat 
permaeaion  ahould  be  granted  to  seaiteh  the 
registry  of  wills  and  administrationa  kept  in 
the  Legacy  Duty  Office,  for  the  purpose  of  as- 
certaining the  name  of  the  Ecclesiastical  Court 
in  which  the  probate  of  a  will  or  administrap 
tion  has  been  granted,  and  the  date  thereof. 

**  Inasmuch,  however,  as  the  search  must  be 
confined  to  those  objeote,  it  apoearod  to  their 
lordships  that  it  must  be  conaucted  by  the 
officers  of  the  Legacy  Duty  Office,  and  not  be 
left  open  te  the  public ;  and  they  have,  there- 
fore, instructed  the  Commissioners  of  Inland 
Revenue  to  prepare  a  plan  for  this  purpose, 
and,  if  necessary,  the  araft  of  a  Bill  for  the 
coneideration  of  Government." 

YII.  Professional  Usages. 

The  Council  have  a|^in  had  under  thor 
conaidenttion  tbe  questionable  practice  still 
prevailing  in  some  instenees  relating  to  con& 
tions  of  sal^  in  which  it  is  provided  that  the 
vender's  solicitor  should  be  employed  to  pie* 
pare  &e  conveyance  to  the  purchaaer,  and  on 
which  tiiey  have  confirmed  the  rescdution  to 
which  they  came  some  years  ago  on  a  siiniUnr 
question ;  namely,  that  such  custom  is  con- 
trary to  the  general  umge  and  practice  of  the 
Profession,  and  is  objectionable  in  princ^l^ 
and  dangerous  to  the  safety  of  purchasers,  by 
rendering  them  liable  to  be  affected  with  con* 
Btructive  notice  of  incumbrances  or  defecto  of 
title,  and  to  other  disadvantages. 

They  also  considered  a  stoteaMDl  siidiaiitted 
to  them  nlating  to  the  xmgeof  the  Profession 
in  regard  to  the  eomplcrtion  of  the  purchase  of 
property  in  a  distent  part  of  the  country,  sad 
they  wete  ef  opinion  thai  the  paiehaser*s  so- 
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lieitor  was  eotitled,  at  the  purcbater's  expense, 
to  be  present  at  the  execution  of  the  purchase 
deeds,  but  that  the  purchaser  was  not  bouod  to 
pay  the  extra  expense  of  the  vendor's  solicitor 
m  attending  to  see  the  deeds  executed  at  a 
place  where  he  did  not  reside. 

They  have  also  taken  into  consideration  a 
statement  relating  to  the  usage  of  the  Profes- 
sion in  preparing  and  engrossing  trust  deeds, 
and  they  came  to  the  conclusion  that  the  solici- 
who  is  entitled  to  the  preparation  of  the  deeds 
is  ako  entitled  to  the  charges  for  engrossing 
them  by  endorsement  on  the  original  deeds  in 


trial,  the  Coancil  suggested  that,  under  the 
8th  section  of  the  Act  of  0  Geo.  4,  c  55,  the 
mode  of  proceeding  against  the  writer  should 
be  by  indictment.  The  members  are  aware 
that  the  Council  are  not  amborised  to  proceed 
in  that  form ;  their  duty  being,  where  an  at- 
torney has  grossly  misconducted  himself,  to 
apply  to  the  Court  to  strike  hnn  off  the  Roll. 
In  the  case  referred  to,  if  an  application  had 
been  made  for  the  latter  purpose,  it  appeared 
clear,  according  to  the  practice  of  the  Court, 
that  the  offender  could  not  be  called  on,  in  a 
summary  way,  to  answer  the  affidavits,  bat 


the  possession  of  the  solicitor  for  the  retiring  |  must  first  be  indicted  and  convicted.  Indeed, 
trustee,  paying  thereout  the  stationer's  charge  ;  in  another  recent  complaint,  the  Council  laid 
and  that  the  solicitors  for  such  retiring  trustee  a  case  before  an  eminent  member  of  the  Bar 
are  entitled  to  the  usual  charge  for  perusing '  on  a  complaint  against  an  attorney  charged 
the  draft  deeds,  examining  the  engrossments,  with  an  indictable  offence,  and  were  advised 
and  attending  at  the  execution  of  the  deeds  by  that  an  application  could  not  be  made  to  the 
their  client.  They  also  considered  a  question  |  summary  jurisdiction  of  the  Court, 
as  to  the  claim  of  solicitors  to  draw  and  engross  |  Complamts  have  been  made  of  certificated 
statutory  declarations,  which  may  be  required  '  conveyancers  practising  and  advertising  them- 
to  verify  facts  elucidating  the  title,  or  to  nega-  selves  as  solicitors,  but  the  evidence  appeared 
tive  incumbrances,  prior  to  the  completion  of  insufiScient  to  enable  the  Council  to  take  any 
the  sectirity ;  and  were  of  opinion  that  such  |  proceedings  against  them.  It  did  not  appear 
documents  ought  to  be  prepared  by  the  mort- '  that  the  parties  had  acted  as  attorneys  or  soli- 
gagor's  solicitor.  ^  citors  in  any  Court  of  Law  or  Equitv,  and 

The  opinions  of  the  Council  on  these  ques- '  being  certificated  as  conveyancers  under  the 
tions  of  usage  are  entered  in  a  book  kept  in  bar,  they  were  entitled  to  prepare  deeds  and 
the  Secretary's  office.  I  conduct  conveyancing  matters. 

They  have  also,  on  several  occasions,  heard  ;  The  opinion  of  an  eminent  counsel  was  taken 
and  adjudicated  points  of  difference  between  some  time  ago  by  the  Society  on  the  right  of 
solicitors  not  depending  on  established  usage,  >  conveyancers  to  engross  deeds  and  negociate 
but  referred  to  the  Council  as  a  convenient  tri-  loans  and  purchases ;  and,  in  the  present  state 
bunal  for  determining  questions  of  practice  i  of  the  law,  it  appeared  that  the  encroachment 
arising  in  the  course  of  Professional  business^  *  could  not  be  prevented,  except  by  the  regula- 
and  the  Council  are  always  ready  to  lend  their ;  tions  of  the  Benchers  of  the  Inns  of  Court,  to 
aid  in  reconciling  differences  between  profes-  |  whom  memorials  have  been  presented, 
sionalmen.  i      Several  cases  have  also  oeen   investigated 

VIII.  Mal-Practicb  Cases.  \^''^  ^  "^P""  t«  '?f ,  ^^^S  ^""^"^'l^^  ^  ^*^ 

Commissioners  of  Inland  Revenue  for  prosecu- 

Suhsequently  to  the  last  Annual  Meeting  tion  where  attorneys  have  wilfully  practised 

the  Council  have  had  under  their  coneidera* ;  without  certificates,  and  especially  where  the 

tion  no  less  than  40  complaints ;  Ist,  of  Mai-  |  neglect  to  take  out  the  certificate  has  continued 

practice  by  Attorneys;  2nd,  of  Attorneys  prac-  \  for  more  than  a  year.    The  legal  proceedings 

tising  without  Annual  Certificates.    The  letters  in  these  cases  can  be  taken  only  in  the  name 

and  statements  in  all  those  cases  have  been  j  of  the  Attomey-General  by  the  Solicitor  of  the 

carefully  considered,  and  in  several  of  them  Inland  Revenue.     The  Conncil  have  to  ac- 

the  papers  were  very  voluminous.    The  Coun* !  knowledge  that  due  attention  has  been  paid  to 

cil  have  felt  it  to  be  their  duty  to  make  five  t  their  communications  on  these  subjects,  and 

applications  to  the  Court  to  strike  attorneys  :  penalties  inflicted  in  such  cases  as  appeared  to 

off  the  Roll;  in  two  of  which  the  rules  have  require  them. 


been  made  absolute,  in  another  the  attorney 
was  suspended  from  practice ;  in  one  case  the 
rule  has  been  postponed  in  consequence  of  the 
state  of  mind  of  the  attorney ;  and  the  last  case 
has  been  referred  to  the  Master,  the  affidavits 
in  support  of,  and  in  answer  to,  the  charge 
being  of  a  conflicting  nature,  and  further  in- 
quiry necessary  to  ascertain  the  truth.  Seve- 
ral other  complaints  are  still  under  investiga- 
tion. 

In  one  of  the  cases  of  alleged  mal-practice 
which  was  brought  to  the  notice  of  the  Council 
by  the  late  Solicitor-General  in  regard  to  a 
threatening  letter  written  by  the  solicitors  of  a 
person  who  had  been  convicted,  and  address- 
ed to  witnesses  who  had  been  examined  at  the 


Many  are  the  complaints  made  by  parties 
supposing  themselves  aggrieved  bv  the  neglect 
or  the  overcharges  of  attorneys ;  out  in  most 
of  these  cases  the  complainants  have  the  power 
of  calling  the  attorney  to  account  in  the  ordi- 
nary course  of  proceeding  by  the  taxation  of 
the  costs,  or  the  change  of  the  attorney. 

It  has  also  been  the  duty  of  the  Council  in 
some  cases  to  oppose  the  re-admission  or  re- 
newal of  certificates  of  attorneys  who  have 
ceased  to  practise.  Two  of  these  are  still  under 
consideration. 

IX.  Ekcroachmbnts  on  thb  Profsssion* 

Numerous  complaints  have  been  made  of 
unqualified  persons  acting  in  the  usual  busi- 
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Hess  of  altorneys  and  solicitors ;  such  as  patent 
and  estate  agents,  auctioneers,  accountants, 
and  law  stationers,  who  have  been  en|(aged  in 
pre{>aring  deeds,  leases,  agreements,  wills,  and 
other  instrumeots,  and  in  the  conduct  and 
management  of  business  between  debtors  and 
their  creditors,  and  in  passing  tlie  accounts  of 
executors  and  administrators.  Inquiries  have 
been  made  into  cases  of  this  class ;  but  the 
parties  complained  of  have  been  found -cautious 
enough  to  call  in  the  aid  of  some  needy  prac- 
titioner, whenever  the  business  required  pro- 
ceedings in  the  Courts  of  Law  or  Equity. 

In  the  present  state  of  the  Law,  it  is  not  in  | 
the  ponrer  of  the  Council  to  restrain  these  en 
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hers.  At  present  the  town  members  of  the 
Society  constitute  less  than  half  of  the  London 
solicitors ;  and  the  proportion  of  country  mem- 
bers is  much  smaller.  It  is,  therefore,  proposed 
that  new  members,  whether  practising  or  re- 
siding in  town  or  country,  should  in  future  be 
admitted,  after  due  notice  in  the  Hall,  and  with 
the  approval  of  the  Council,  on  payment  of  an 
admission  fee  of  5/. 

The  Library.— Besides  the  members  who 
numerously  avail  themselves  of  the  large  col- 
lection of  works  with  which  the  library  is 
supplied,  there  have  been  153  articled  clerks 
of  members,  who  as  annual  subscribers  very 
croachments  on  the  usual  province  of  solici- .  constently  resort  thereto.  The  Council  have 
tors.  Several  circulars  of  these  unqualifisd  been  urged  to  admit  the  articled  clerks  who 
practitioners  have  been  brought  to  the  notice  j  attend  the  lectures,  but  are  not  in  the  offices  of 
of  the  Council,  which,  if  followed  up  by  the  members.  The  terms  of  the  charter  itself,  as 
actual  performance  of  the  business  which  it  is  ^ell  as  the  bye-laws,  preclude  all  persons  as 
professed  to  undertake,  the  offenders  would  be  subscribers  who  are  not  the  articled  clerks  of 
brought  within  the  reach  of  the  law;  but  no  t  members,  and  the  Council  conceive  they  have 
satisfactory  evidence  has  yet  been  obtained  on  i  no  authority  to  depart  from  a  rule  made  for 
which  proceedings  could  be  founded.  -the  benefit  of  the  members  of  the  Society. 

One   recommendation    the  Council  would  | 
make,  that  no  regular  practitioner  should  on  ,      y^^  Lecturers  of  the  last  year  were,  Mr.  R. 
anv  account   recognise  persons  who  are  not   Walpole  on  Conveyancing,  Mr.  Conybeare  on 
duly  authorised  to  act  in  legal  affairs.  ;  j^q^fj^  ^nd  Bankruptcy, and  Mr. Garth  onCom- 

X.  General  Affairs  of  tub  Society.    !  mon  Law  and  Criminal  Law,    The  two  former 
.      c    .  -11   gentlemen  have  completed  their  course  of  two 

The  stale  of  the  funds  of  the  Society  will  yg^rs  each,  and  a  new  selection  will  be  made 
appear  in  the  Auditor's  Report,  and  the  Coun-jn  ^Yiose  departments  in  the  ensuing  month, 
cil  regret  to  sUte  that  no  less  than  20  members  |  '1'^^  number  of  articled  clerks  and  other  sub- 
are  in  arrear  for  their  subscriptions  two  years !  gcnbers  who  attended  the  last  lectures  was 
and  upwards,  exclusive  of  the  present  year.  I  more  than  in  the  previous  year,  being  207, 
Their  names  have  been  placed  up  under  the  I  besides  the  members  of  the  Society. 
55ih  bye-law  for  upwards  of  three  months,  and  i 

many  applications  having  been  made  to  them  |  ^^^^  ^^  Afemfters.— The  Council  regret  to 
for  payment,  the  Conned  now  propose  that  ^^^^^^^^  ^^^^  ^l^^  ^^^^,^^  ^^  ^^^^^^^  amongst 
thcy^should  be  excluded  from  the  Society.  ^j^^  members  of  the  Society  during  the  past 

.-.._,       ^.  ,  .„  ,  ,      year  has  been  24,  and  the  retirements   17, 

AdmsnonFee.-The  members  will  have  ob-  |  ^^j^.  .^  ^^  ^^  ^^  „^  members  elected 
served  by  the  circular  convening  the  meeting,  ^^ ^  qualified  since  the  last  annual  meeting  are 
that  It  18  proposed  to  i^uce  the  admission  fee  3^^j^j  ^^^  ^^^^^^  ^^^^^^  ^^  members 
on  the  election  of  members  of  the  Society  It ,  ^3^  and  several  genUemen  have  been  pro- 
will  be  recollected  that  the  qualification  of  the  |  ^  ^^^  approved  who  will  no  doubt  qualify 
members  was  originally  2o/.  under  the  deed  of .  [^  ^y^^  course  of  the  month, 
settlement  and  the  first  charter,  and  under  the  j^  conclusion,  the  Council  recommend  the 
second  charter  the  admission  fee  of  new  mem- 1  ^^^^^^^  j^  continue  their  exertions  in  behalf 
bcrs  was  reduced  to  16/.,  and  subsequently  •  ^^  ^^^^  g^^j^^  ^„^  ^^  j^^^^^gi^  i^^  strength, 
the  members  pracUsing  m  the  country  were  ^  ^^^  ^^^  interests  of  the  profession 

admitted  for  lOl.  .     ,  ,u  both  in  town  and  country.    The  reduction  of 

Several  motions  have  lH!en  made  at  the^^^  ^^^  ^^  the  moderate  amount  of 

nual  meetings  held  during  the  last  few  years  1  ^^  ^yj  j,^  ^^^  numerous  advantages  of  the 
to  reduce  the  admission  fee,  and  on  the  last  ^^^.  ^.^^^^  ^j,^  ^^,^^j^  ^^  ^^1  ^^^  .^^.^^ 
occasion  the  members  who  were  assembled  ap-  ^^^^^^^^  ^hil^t  many  of  the  seniors  (though 
pcared  very  generaUy  favourable  to  the  propo- 1  ^^^  ^^^^  resorting  to  the  building)  may  entitle 
sition.  1  he  Council  have  therefore  "con- •  ^^^^j^  ^^^.^j^^  ^^^^jj^  ^  ^^^.^^j^^  ^^  ^^^^  j.^b^^ 
sidcred  the  subject.  ,     r    *       '  and  lectures,  and  thereby  afford  them  better 

It  appears  that  of  300  attorneys  and  «ohc,tors  ,  ^^^^^  ^^  acquiring  legal  knowlecTge,  and  pre- 
wbo  were  annuaUy  admitted  on  the  Roll,  and  ■       .^    ^^^  ^^^  ^jg^j^^^  discharge  of  their  pro- 
for  the  first  time  teke  out  their  certificates,  j  f^ggiJ^aj  duties, 
very  few  become  members  of  the  Society ;  and 
the  Council  think  that  the  time  has  now  arrived 


for  reducing  the  amount  of  the  admission  fee, 
in  order  to  extend  the  usefulness  of  the  Society, 
and  bring  together  for  the  common  benefit  of 
the  Profession  a  larger  proportion  of  its  mem- 


(Signed)    John  Covbrdalg,  President, 
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NOTES  OF  THE  WEEK* 

LAW  APF0INTMSJKT8. 

Thb  appoinCmMitB  ubcIot  the  Act  of  last 
SettioB  for  the  better  Adminifltrafioii  of  Cha- 
ritable Trusts  have  been  fixed  as  follow:— 
Chief  Commissioner,  Peter  Erie,  Ea%.,  Bar- 
rister-at-Law;  Two  Paid  Commissionen,  Jiome^ 
Hill,  Esq.,  and  Ae  Rev.  R.  Jmw-  Secretary, 
Mr.  Henry  Vane:  Two  Inspectors,  Thomas 
Hare,  Esq.,  Barrister-at-Law,  and  Walker 
Skirrow,  Esq.  Mr.  Skirrow  is  a  Special 
Pleader,  havingr  been  a  pupil  of  the  late  Mr. 
Richard  Gnun^r  BKck,  and  for  many  years 
conducted  his  business.  He  was  Marshal  and 
Associate  to  the  late  Lord  Chief  Justice  TSmM, 
and  also  to  the  late  Mr.  Justice  Vanghtm, 

The  Queen  has  been  pleased  to  appoint 
Henry  Nicol,  Esq.,  of  her  Majesty*8  Treasury, 
to  be  Secretary  of  the  County  Courts'  Com- 
misaion. 

Franeis  Sava^  Reilfy,  Esq.,  Barrister-at- 


Luih  hM  been  appointod  Swretoif  of  Ae 
Bankmptcy  ComBUsswn. 

The  Queen  has  been  pleased  to  appoint 
mmam  Newltmd  WeUby,  Esq.,  Barrister-at- 
Law,  to  be  one  of  her  Msyesty's  CouunissioiiHV 
for  inquiring  into  Leicester  County  Gaol  and 
House  of  Cbrreetion.— From  the  London  Gc- 
zette  of  2nd  September.  Mr.  Welsb^  is  also 
one  of  the  Commissioners  for  iaquiring  into 
the  Birmingham  Borough  Prison. 


RnMUNBRATION   OF   80I*XCIT0RB. 

In  our  last  Number  (p.  337.  a»te)>  will  be 
found  an  important  extract  from  the  Report  of 
the  Incorporated  Law  Society,  on  the  Bte|i8 
taken  for  adjusting  the  remuneratbn  of  8olia« 
tors  on  a  more  just  principle  than  now  pi»« 
vaik.  We  trust  that  before  next  Term  the 
Lord  Chancellor  will  have  considered  the  sug- 
gestions submitted  to  him ;  and,  with  the  aid 
of  the  Taxing  Masters  and  Chief  Clerks,  ar* 
range  the  principles  of  a  new  scale  of  aUow- 
ance.  The  course  pursued  by  the  Judges 
under  the  Common  Law  Proceaure  Act  may 
furnish  a  useful  eacample  in  aeveral  respects. 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS, 
AND    SHORT  NOTK8  OF    CA8B8* 


.     In  re  9ta2r.    July  10,  15,  1853. 

WILL.  — CONSTRUCTION.  —  GIFT  OVER  IN 
EVENT  OP  ANTICIPATING  ANNUITY. — 
ASSIGNMENT   OF   ARREARS. 

Held,  OH  appeal  from  Ftee-CikwceUor  Wood, 
that  a  ^t  over  under  a  will  of  the  interest 
and  dividends  qf  certain  stock  directed  on 
the  annuitant's  attempting  or  endeavouring 
to  anticipate  or  otherwise  assignorinciimber, 
did  not  take  effect  upon  his  assignment,  so 
far  as  he  lauMly  could  without  creating  a 
forfeiture,  qf  the  arrears  of  the  dividends 
accumulated  during  the  delay  consequent 
on  the  wW  being  disputed,  and  an  order 
was  made  on  petition  for  the  payment  of 
such  arrears  to  the  assignee. 
Mr.  Stulz,  by  his  will,  directed  his  trus 
tees,  thereby  appointed,  to  invest  a  sum  of 
2,000/.  and  to  pay  the  interest  and  dividends 
thereof  to  his   nephew  for  life,  by  weekly, 
monthly,  or  quarterly    instalments,  as  they 
should  think  expedient,  but  without  power  of 
anticipation,  and  a  gift  over  in  case  he  should 
'^attempt  or  endeavour  to  anticipate  or  other- 
wise assign  or  incumber."    It  appeared  that 
proceedings  in  reference  to  the  grant  of  pro- 
Date  had  been  long  pending,  and  the  nephew 
had  assigned  the  arrears  of  his  annuity,  so  far 
as  he  lawfully  could  without  creating  a  for- 
feiture, and  this  petition  was  presented  by  the 
purchaser  for  payment  of  such  arrears,  and  on 
the  Vice-Chancellor  Wood  refusing  an  order, 
this  appeal  was  presented. 


Prendergast  in  support;  0,  Lake  EusseU, 
contriu 

The  Lords  Justices  sud,  the  prohibition  in 
the  win  applied  to  future  dividends  only»  and 
not  to  those  already  due,  and  the  appeal  was 
accordingly  allowed. 

Msatev  erf  t|e  SUfU. 
QmnOett  y.  Cartar.    July  16»  19>  ia£8. 

DBVI8B  OP  FREEHOLD  B8TATE8.— WORD  QfP 
DBSCBIPTtOlf. 

Held,  on  construction  of  a  wUl,  that  in  a 
devise  of  freehold  estates  in  "BuOen  Court, 
Strand,  and   Maiden   Lane,"    the  word 
"  Strand,"  was  not  merely  a  description  qf 
the  locality  of  Bullen  Court,  hut  referred 
to  other  property  possessed  by  the  testator, 
and  which  therrfore  passed  thereunder. 
The  testator,  by  his  will  devised  his  free- 
hold estates  situate  in  *'  Bullen  Court,  Strand, 
and  Maiden  Lane,"  to  Mrs.  Mioier  and  Mr. 
Charles  Dupin,  during  their  joint  lives,  with 
benefit  of  survivorship,  and  his  residuary  real 
and  personal  estate  to  trustees  for  sale  and  di- 
vision of  the  proceeds  between  the  same  per- 
sons in  equal  shares.    It  appeared  the  testator 
had  houses  in  the  Strand  as  well  as  in  Buflen 
Court  and  Maiden  Lane,  and  the  question 
arose,  whether  they  passed  under  the  devise  or 
under  the  residuarjr  oequest. 

Lloyd  and    i>scA;insoa   for  the   plaintiff; 
Palmer,  Baily,  and  Prendergast  for  the  de- 
fendants ;  Elworthy  for  the  trustee. 
The  Master  of  the  Rolls  said,  that  the  houses 


Swperk^  Omiif  V.  C.  JCMBrtXty.— F.  C.  Stnart.^V.  C.  Wood. 


S6l 


IB  the  Strand  puved  nnder  the  deme  to  Mr. 
Dapiii,  on  hia  aornviiig  lir»w  Bf  his«r» 


Parker  v.  Sowerby.    May  31,  June  4,  185a. 

DSTXSB.  —  WIDOW.  —  BLBCTION. — VBrnNO 
OP   IirrBRBST. — LAPSB. 

Held,  that  a  devise  of  real  estates  on  trust, 
with  power  to  let  ike  same  till  aUthe  tes^ 
tatot^s  nephews  and  nieces  should  attain 
21,  and  after  the  last  of  them  havinff  at' 
tained  that  age  for  sale  and  division,  put 
Ms  widow,  who  derived  a  benefit  under  the 
will,  to  her  election  in  reference  to  dower 
on  such  estates,  and  that  the  nephews  and 
nieces  who  attained  21,  took  vested  interests 
although  they  predeceased  the  period  for 
sale  and  division,  but  that  the  sharet  of 
such  as  did  not  attain  21  lapsed. 

Mb.  MoMKHoasB  by  his  will,  after  appotnt- 
ing  his  wife  nole  executrix  thereof,  bequeathed 
to  ner  for  her  own  use  all  his  personal  pro- 
perty, and  directed  her  to  pay  his  debts,  &c., 
out  of  the  reDts  or  anrean  of  rent  due  at  hia 
death.  Be  then  (mter  aUa)  gare  certain  of 
hia  real  eatatai  to  the  trosteea  thereby  ap- 
pointed, with  power  to  let  the  aame  till  all  hie 
nephewB  and  nieeea  ehould  be  of  the  age  of  21 
yeara,  and  he  directed  that»  after  the  youngest 
of  hia  nephews  and  nieces  was  of  age,  the 
aetates  should  be  soM  by  the  trustees  to  the 
heat  advantage^  and  the  produce  thsieof  be 
divided  anion«t  all  his  nephews  and  nieeea 
except  Joseph  Farker  and  John  Pollock.  The 
caee  now  came  on  upon  further  directions,  on 
the  questions  whether  the  widow  waa  not  de- 
prived of  her  dower  in  the  estates  by  the  power 
to  let»  and  whether  the  nephews  and  nieeea 
who  had  attained  21  but  diea  before  the  period 
for  sale,  or  who  died  under  that  age,  took  vested 
interests. 

Olasse  and  Murray  for  the  pkdntiffs ;  BovUl, 
FUmmg,  Bagshawe,  jun.,  and  Taylwr  for  the 
several  defendants;  Bagshawe,  sen.,  for  the 
trustees;  Rasoh  for  the  representatives  of  the 
widow. 

The  Viee-ChanceUor  said,  that  the  devise  on 
trust  to  manage  or  lease,  showed  an  intention 
so  to  dispose  of  the  estates  as  to  render  the  wife's 
claim  to  dower  inconsistent  therewith,  and  she 
was  therefore, put  to  her  election.  As  to  the 
other  question,  it  appeared  the  sale  was  only 
directed  for  the  convenience  of  division,  and 
the  interest  vested  immediately  in  the  nephews 
Bud  nieces  who  attained  21,  althongh  they  did 
not  survive  the  period  at  which  the  sale  waa 
directed,  but  that  such  as  did  not  attain  21 
took  no  interest. 


Vfcf 'Cbimcfllor  jftUBrt. 
In  re  Parke's  Trust.    July  5,  1863. 

▲PPOINTMBZIT    OP    NBW     TBUflTBBS.— BVI- 
DBNCB   OP  WILLIirQNBSS  TO  ACT. 

Held,  that  the  affidavit  of  a  third  person,  as 
to  the  willingness  of  new  trustees  to  act. 


was  insufcient,  although  it  was  suggested 

the  prvfertg  was  smaU,  but  tksd  their  eon- 

sent  ought  be  made  by  counsel  being  la- 

strmcied  to  appear  amd  eaauut, 

Webb  i^peaied  ia  aopport  of  Ais  i^splica- 

tion  to  dispense  with  the  usual  affidavit,^  by 

the  proposed  new  trustees  under  an   order 

recently  made  for  their  appointment,  of  their 

willingness  to  set  in  the  trust,  as  the  value  of 

the  property  was  very  small. 

The  Vice-CkoMcellor  said,  it  waa  not  suffi- 
cient to  have  the  affidavit  of  a  third  party  only, 
but  the  trustees  might  instruct  counsel  to  ap- 
pear and  consent. 

Vitt'CbBnceHer  CSrooH. 
Edwards  v.  Edwards.    Jufy  19»  1863. 

BXBGVTOR.— PATMBNT  OP  BALANOB8  INTO 
COURT  PBNDINO  SUIT  AS  TO  VALIDITY 
OP  WILL. — 8UGGB8TION  OP  INSOLVBNCY; 

An  order  was  refused,  upon  the  suggestion  of 

the  insolvency  of  the  executor  under  a  wiU 

the  validity  qf  which  was  pending  in  the 

Ecclesiastical  Court,  for  the  payment  into 

Court  of  the  balance  admitted  to  be  in  his 

hands,  where  such  suggestion  of  insolvency 

was  denied. 

TniB  was  a  motion  for  the  payment  into 

Gout  of  the  balance  admitted  to  be  in  hia 

hands  by  the  executor  under  a  will  the  ^ralidity 

of  which  was  being  disputed  in  the  Ecdeeiaa- 

tical  Court,  and  the  question  was  still  pendiBg. 

Baeom  and  Skebbeawt  for  the  plaintiff,  one  of 

the  testator's  next  of  kin,  in  support. 

Roll,  contriL 

The  Fiee^ChanoeUor  said,  that  as  the  allega- 
tion of  the  defendant  being  in  embarrassed 
circmnstBtieea  was  denied,  toe  order  muat  be 
refused— costs  to  be  costs  in  the  cause. 


In  re  HUekin's  Estate.    July  22, 1863. 

INTB8TMBNT  OP  PURCH ABB-MONBY  OP  LAND 
TAKBN  BY  RAILWAY  COHPANY.  —  BA- 
LANCB  RBMAINING  IN  COURT,  PAYMBNT 
OP. 

On  apetiHon  for  the  iwyestment  qf  the  mw- 
chase-monay  qf  lands  taken  by  a  raUway 
company  in  other  land,  an  order  was  made 
for  the  payment  of  the  purchase-money  on 
the  certificate  of  the  chief  clerk  as  to  title, 
and  of  the  esseention  qf  the  conveyance^ 
A  small  balance  that  remained  was  directed 
to  be  paid  to  the  petitioner's  solicitor  on  an 
undertaking  for  its  expenditure  in  lasting 
improvements  upon  the  land. 
fVkiie  appeared  in  support  of  this  petition, 
which  was  presented  for  the  investment  of  the 
purchase-moneys  for  lands  taken  by  a  railway 
company  under  their  act,  in  other  land. 

The  rice-Chancellor  ordered,  that  the  money 
should  be  paid  on  the  certificate  of  the  chidf 
clerk  approving  of  the  title  and  that  the  con- 
veyance bad  been  executed,  and  directed  the 
payment  of  the  balance  remaining  of  20f.  to 
the  solicitor  on  hia  undertaking  to  lay  it  out  in 
lasting  improvements. 


3tfd 


Superior  Courts  s  Qneen*M  bench. — Analytical  LHgcet. 


Lnmley  ▼.  Gye.    Jane  6,  1853. 

COMMON  LAW  PROCKDURR  ACT.  —  P08T- 
PONRUmT  OF  TRIAL  OF  ACTION. — JUDG- 
MRNTOF  COURT  OP  ERROR  ON  DBMURRER. 

A  rule  was  refused  for  the  postponement  of 

the  trial  of  an  action  vnttt  the  judgment  of 

a  Court  of  Error  had  been  taken  on  the 

demurrer  to  the  declaration  which  had  been 

decided  m  the  plaintiff's  favour;  and  held, 

that  the\5^\6  Vict.  c.  76,  *.  80,  was  not 

oppHcahle  to  the  case. 

This  was  a  motion  for  a  rule  nisi  on  the 

pkdntiff  to  postpone  the  trial  of  this  action 

aatil  the  juagment  of  a  Court  of  Error  had 

been  taken  on  the  demurrer  to  the  declaration 

(reported  ante,  p.  99). 

Creasy t  in  support,  referred  to  the  15  &r  16 
Vict.  c.  76,  6,  80,  which  enacts  that  "  either 


party  mMv,  by  leave  of  the  Court  or  a  Jndge, 
plead  a^  demur  lo  the  aanie  plcadiog  it  the 
same  time,  upon  an  affidavit  by  soch  pirtr  or 
his  attorney^  if  required  by  Ihe  Courtor  Jodf^e, 
to  the  effect  that  he  is  advised  and  beliera 
that  he  has  just  ground  to  traverse  the  serf ral 
matters  proposed  to  be  traversed  bv  bim,aBd 
that  the  aeveral  matters  sought  to  be  pleaded 
as  aforesaid  by  way  of  confessoo  and  avoid- 
ance  are  respectively  true  in  substance  and  in 
fact,  and  that  he  is  further  advised  aod  be- 
lieves  that  the  objections  raised  by  such  d^ 
murrer  are  good  and  valid  olgecUooB  in  lav, 
and  it  shall  be  in  the  discretion  of  the  Court 
or  a  Judge  to  direct  which  issue  sbsll  be  first 
disposed  of." 

The  Court  said,  that  as  the  demorrer  hid 
been  decided  in  this  Court  in  which  the  record 
was,  the  motion  must  be  refused. 


_      I 


ANALYTICAL    Dl 

RBPORTKD    IN   A 

^wvt$  of  lEquitfi. 

LAW  OF  PROPERTY  AND  CONVEY^ 

ANCINO. 

ANNUITY, 

1 .  Construction  of  bequest.— Amongst  seve- 
ral gifts  of  sums  of  300/.  each  to  the  grand- 
nephews  and  nieces  of  the  testator,  some  of 
which  were  to  be  paid  at  diflf^rent  ages,  and 
Others  to  be  sunk  m  annuities  for  the  lives  of 
the  respective  legatees,  occurred  two  oequests, 
asfc^ows: — "Joseph  Walker,  300?.  annuity 
for  life ;  Martha  — — ,  300?.  an  annuity  for 
life  !  Held,  that  Joseph  and  Martha  were  each 
entitled  to  annuities  of  300/.  for  life.  Walker 
V.  TSjminff,  9  Hare,  SOO. 

3.  Contingent. — Provision  for. — ^Order  pro- 
viding for  a  contingent  annuity  for  the  life  of 
a  future  wife  of  the  son  of  the  testator.  Aaron 
v.  Aaron,  9  Hare,  821. 

BUILDING    SOCIETY. 

1.  Mortgage  of  property  by  owner  of  shares 
wi. — Redemption  of  sum  due  according  to  «o- 
ciety*s  rules. — ^The  owner  of  shares  in  a  benefit 
building  society  gave  a  mortgage  secnrity  on 
leaseholds  for  sums  advanced  to  him  by  the 
society  in  respect  of  his  shares :  he  subse- 
quently claimed  to  be  entitled  to  redeem  the  pre- 
mises 80  mortgaged,  upon  the  terms  of  repaying 
the  amounts  advanced  to  him  by  the  society  less 
the  amount  of  subscriptions  which  he  had  paid 
and  the  proportion  of  the  profits  in  the  society 
to  which  he  was  entitled ;  and  he  instituted  a 
suit  for  redemption  accordingly  :  Held,  by  the 
Lord  Chancellor,  dismissing  the  hill,  tm  he 
was  not  entitled  to  redeem,  except  upon  the 
terms  of  paying  all  sums  which  according  to 
the  rules  of  the  society  were  then  due,  or  might 
thereafter  become  due  during  the  probable 
duration  of  the  society,  Seagrave  v.  Pope,  I 
De  G.,  M*N-  &  G,  783* 

Case  cited  ta  the  judgment :  Moslsy  ▼•  Btker,  6 
Hare,  87  ;  18  Lsw  Joun.,  Cb.,  457, 


GEST    OF   CASES, 

LL  THB    COURTS. 


«.  Investment  of  funds  on  purekate  ^  real 
estate.'^Arbitratum.-'K  benefit  buUdmg  so- 
ciety is  not  precluded  from  iwrestiDgiUfanda 
in  the  purchase  of  a  real  estate. 

The  committee  of  a  benefit  buildiiiR  society 
authorised  the  vice-president  to  |»rcbiK  a 
real  estate  for  the  society,  and  furaisM  him 
with  part  of  the  funds.  He  pn«i^'  ^. 
appropriated  the  estate  to  hmiself :  ««*  ^j^ 
the  trustees,  in  whom  the  funds  and  property 
ought  to  be  vested,  were  entitled  to  sue  oatoe- 
half,  &c.,  to  compel  a  reatitntion  of  the  estate : 
Held,  also,  that  the  jurisdiction  was  ^^^ 


by  a  nde  of  the  society  for  referring  < 

to  arbitration.    Mullock  v.  Jenkins,  W  M^- 

626. 

F0RBCL08UKB. 

Subsequent  tncMmdriificer.  —  Supplmenta^ 
claim.— Decree  for  foreclosure  ^P^n  «"*'X 
nal  claim  on  further  directions,  and  on  we 
hearing  of  a  supplemental  claim,  where  tw  «• 
istence  of  an  incumbrance  subsequent  to  im 
of  the  plaintiff  was  found  by  the  Master,  ana 
the  subsequent  incumbrancer  was  brougw  be- 
fore the  Court  by  the  supplemental  claim. 
Robinson  v.  Turner,  0  Hare,  483. 

LAND    TAX   REDEMPTION. 

1.  Sales  by  ecclesiastical  persons.- C(mstjruC' 
tion.— Fraud.  -  Trustees.--  Vendor  and  ^^ 
ser.-'Power  qf  sa/e.-Tbe  Icgw^atuie  *°f;"^' 
by  the  Act  for  the  redemption  of  the  Una  i«*j 

to  authorise  all  such  sales  for  that  V^^Z 
be  made  by  ecclesiastical  ?^^^\^\een 
consent  thereby  required,  as  could  w*^  , 
made  for  any  purpose,  with  the  like  consenw 
before  the  passing  of  the  restraining  sw»  ' 
and  before  the  restraining  Statutes,  a.w'J  J» 
have  been  made  from  a  prebendary »" J'^jyi. 
porate  character  to  a  prebendary  m  n" 
dual  character.  .    .-^er 

An  objection  to  the  validity  of  a  saw 
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the  Land  Tax  RedempUon  Acts,  upon  the 
gnrand  that  the  lands  were  not  properiy  sale- 
able, and,  afwrt  Iroin  any  qaestion  of  fraud, 
were  not  piroperly  sold  under  the  Acts,  is  a 
le^al  objection;  and  there  being  no  impedi- 
noent  to  the  trial  of  that  qaestion  at  law,  a  bill 
in  equity  on  such  a  ground  cannot  be  sup- 
panted. 

Bat  the  confinning  Statutes,  54  Geo.  3,  c. 
173,  and  57  Geo.  3,  c.  100,  have  removed  any 
objection  to  a  sale  and  conveyance  under  the 
Land  Tax  Redemption  Acts,  arising  from  the 
property  so  sold  not  having  been  originallv 
saleable,  or  not  having  been  properly  sola, 
within  the  meaning  and  according  to  the  direc- 
tions of  the  Acts. 

If  it  were  shown  that  a  purchase  under  the 
Land  Tax  Redemption  Acts  had  been  effected 
by  fraud,  the  Court  would  rectify  it,  notwith- 
standing the  confirming  Statutes,  for  a  pur* 
chase  so  effected  would  not  acquire  validity 
from  those  Statutes. 

The  restriction  expressed  or  implied  in  the 
words  of  section  25  of  the  confirming  Statute, 
57  Geo.  3,  c.  100— "the  titles  derived  under 
such  sales,"  construed  to  mean  that  the  Acts 
were  not  to  operate  upon  titles  anterior  to  the 
sales  under  those  Acts,  and  not  to  limit  the 
confirmation  to  the  titles  of  sub^purchasers 
onlv. 

Under  the  Statutes  for  the  redemption  of 
the  Land  Tax  the  Lords  Commissioners  are 
placed  in  the  position  of  vendors ;  and,  there- 
fore, if  the  trustees  of  a  charity  should  purchase 
the  property  of  th^  charity  under  those  Acts, 
they  would  not  be  purchasing  from  themselves 
but  from  the  Lords  Commissioners. 

The  confirming  Statutes,  54  Geo.  3,  c.  173, 
and  57  Geo.  3,  c.  100,  remove  any  objection 
which  might  have  been  raised  on  the  ground 
of  the  party  seiling  (under  the  Acts)  being  both 
vendor  and  purchaser. — B^adbs  v.  King^  9 
Hare,  499. 

2.  Redemption  by  guardian  of  infant,  — 
Effect  of  declaration  by  Court.  —  Personal 
estate, — The  guardian  of  an  infant  tenant  in 
tail  redeemed  the  land  tax  on  the  estate,  but 
made  no  declaration,  in  pursuance  of  the  38 
Geo.  3,  c.  60,  so  as  to  make  the  land  tax  a 
charge  on  the  inheritance.  In  a  sijit  by  the 
guardian,  who  was  also  administrator  of  the 
infant  tenant  in  tail,  it  was  declared,  that  the 
land  tax  was  an  annuity  or  rent-charge  in 
favour  of  the  in£ant's  personal  estate ;  and  the  ! 
Court  directed  proper  deeds  to  be  executed  bv  > 
the  then  tenant  for  life  and  tenant  in  tail, 
charging  the  estate  with  the  amount  of  land 
tax  as  an  annuity.  This  was  done  by  deeds 
not  afifecting  the  estate  in  remainder  after  the 
estate  tail.  On  the  death  of  the  survivor  of 
the  tenant  for  life  and  tenant  in  tail,  the  per- 
sonal representative  of  the  infant  claimed  the 
benefit  of  the  decree  against  the  inheritance : 
Held,  that  the  delaration  effectually  charged 
the  inheritance ;  and  (the  legal  charges  exe- 
cuted by  the  tenant  for  life  and  tenant  in  tail 
having  failed),  the  tenant  in  remainder,  after 
the  determination  of  these  estates,  was  directed 


legally  tocharge  the  estate  with  the  annuity. 
fVare  v.  PolhiU,  5  De  G.  &  S.  455. 

LKABS. 

1.  Copeaaa/^  to  r(!patr,-—Coveiiaiii8  to  repair 
after  notice  considered  aa  distinct  covenants. 
Gregory  v.  Wilson,  9  Hare,  690. 

a.  Extension  of  legal  right  qflan^Uwrdagainsi 
tenant.-— Then  is  no  principle  on  which  a 
Court  of  Equity  should  extena  the  legal  right 
or  remedy  of  the  landlord,  as  against  £e  tenant 
or  his  estete.    King  v.  Malcott,  9  Hare,  692. 

3.  Death  of  lessee. — hsdemniiy  of  executor. — 
It  is  not  a  part  of  the  ctontract  between  a  lessor 
and  leasee,  that,  on  the  death  of  the  lessee,  hi« 
assets  shall  be  impounded  to  answer  the  future 
rent  and  covenants ;  and  if  any  portion  of  the 
assets  are  retained  or  appropriated  for  that 
purpose,  it  is  from  the  right  of  the  executor  to 
indemnify,  and  not  from  any  right  which  the 
lessor  has  to  require  such  security.  King  v. 
Malcott,  9  Hare,  692. 

Cases  cited  in  the  jud^ent :  Webber  ▼.  Webber. 
1  S.  &  S.Sll ;  Lynar  v.  Mills,  2  Scb.  &  Lef. 
338. 

4.  Lessor  and  lessee, — Impounding  assets  to 
meet  future  bfea^hes. — Clam.— Claim  by  a 
lessor  for  the  admiaistiation  of  the  estate  of 
his  lessee,  and  to  have  a  sufficient  part  of  the 
assets  impounded  to  answer  future  possible 
breaches  of  covenant  in  the  lease,  dismissed. 
King  v.  Malcott,  9  Hare,  692. 

5.  Fines  on  renewal.^ Adding  cestui  que  vte. 
—How  to  be  borne. — Where  leaaes,  which  the 
testator  had  directed  to  be  renewed,  were  re- 
newed by  adding  a  cestui  que  vie,  by  means  of 
a  payment  out  of  funds  belonging  to  the  tes- 
tators estate  (not  charged  with  such  renewal), 
and  it  was  referred  to  the  Master  to  inquire 
what  security  the  tenant  for  life  of  the  leaaes 
ought  to  give,  and  to  what  amount,  for  the 
contribution  which  he  might  be  liable  to  make 
for  the  benefit  he  should  derive  from  the  re- 
newal, the  Master  found,  and  the  Court  had 
confirmed  the  finding,  that  the  payment  for 
the  renewal  ought  to  be  secured  by  a  policy  of 
life  insurance  for  the  amount  paid,  in  the  name 
of  the  trustees,  on  the  life  of  the  new  cestui  que 
vie,  the  costs  and  premiums  in  respect  of  which 
ought  to  be  paid  out  of  the  rents  and  profits  of 
the  estate  to  which  the  tenant  for  life  was  en- 
titled. 

The  Court  subsequently  declared  the  policy 
of  life  insurance  to  be  a  security  for  the  benent 
which  the  tenant  for  life  had  derived,  or  might 
derive,  from  the  renewal,  or  might  have  derived 
therefrom  if  another  proper  life  had  been  in- 
serted in  lieu  of  his  own. 

But,  semble,  the  mode  of  providing  the  se- 
curity adopted  by  the  report  is  erroneous  in 
principle ;  for  the  object  of  the  Court,  in  re- 
quiring security  to  be  given  by  the  tenant  for 
life  in  respect  of  the  benefit  which  he  may  de- 
rive from  the  renewal  of  the  lease,  is,  that  the 
sum  paid  out  of  the  capital  shall  be  borne  by 
the  parties  in  proportion  to  the  benefits  which 
they  derive ;  and  the  security,  therefore,  is  for 
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the  purpose  of  bringiiig  back  to  the  capital  ao 
much  as  the  tenant  for  life  has  had  the  benefit 
of;  and  this  sum  (which  would  be  payable  on 
the  death  of  the  tenant  for  Kfe)  is  not  properly 
secored  by  a  policy  of  insurance  on  the  life  of 
another  person,  iiMeoi»ch  aa  it  throws  «pon 
the  remamdar-nkiQ  not  meraly  the  interaat  of 
the  capital  provided,  but  the  burthen  of  keep- 
ing up  a  policy  of  life  insurance  for  the  full 
amount ;  and  it  is  mere  speculation  whether 
this  burthen  will  be  compensated  by  giving 
him  the  benefit  of  a  policy  at  a  kss  rale  A  pre* 
nuum^  owing  to  an  earlier  insurance  of  the 
life., 

Although  it  may  be,  that^  when  provision  is 
made  of  a  fund  for  reneiral,  Ae  reaiainder- 
man  will  not  suffer^  this  is  not  Uie  principle, 
for  the  principle  is,  that  the  renuunder-man 
ought  to  bear  so  much  of  the  capital  paid  for 
renewal  as  nay  not  he  paid  by  toe  tenant  for 
life  under  the  security  which  he  has  given. 

The  Court  will  not  retain  the  income  of  the 
tenant  for  hfe,  because  he  may  become  liable 
to  give  securitv  for  the  payments  on  account 
of  renewals,  before  the  occasion  for  giving 
such  security  has  arisen.  HucUeston  v.  Whehh- 
dak,  9  Hare,  775. 

6.  Renewab  by  parties  toith  limited  interests. 
— Different  cases  in  which  questions  arise  as 
to  the  burden  and  benefit  of  renewals  of  leases 
made  by  or  on  behalf  of  parties  having  limited 
interests  in  the  demised  property.  Huileston 
V.  JVktlpdaU,  9  Hare,  783. 

MABRIAGS    BKTTI«SMBNT. 

Powers  of  appomUmefU  by  wiU^—Constrme- 
fum.— Settlement  on  wife  for  life,  with  power 
for  her,  during  the  intended  coverture,  to  ap- 
pomt  by  will,  and  in  default,  over:  Held,  on 
the  context,  that  an  appointment  by  will,  after 
the  coverture,  was  invalid.  HoUidstw  v.  Over- 
ton,  14  Beav.  467. 

And  see  Wexe  v.  Bickerion,  3  De  G.  ft  8. 
761. 

MKRGBR. 

Merger  of  a  charge  in  tlie  inheritance  is  not 
to  be  assumed,  if  it  would  be  contrary  to  the 
interest  of  the  owner  of  the  estate  and  charge. 
Davis  v.  Barrett,  14  Beav.  642. 

Cases  eited  in  the  judgment:  Forbes  v.  Moffait, 
18  Ves.  384;  Earl  of  Clarendon  v.  Barhmm.  1 
Y.  &  C,  C.  C,  688. 

MORTQAGB. 

1.  Judgment.— Eegistration,— Statute  1  &  2 
Vict.  c.  110,  s.  13.— After  12  months,  a  judg- 
ment creditor  may  enforce  his  equitable  charge 
against  the  real  estate,  although  12  months 
have  not  elapsed  since  its  registration.  Derby- 
shire and  Staffordshire,  S^c,  Railway  Company 
v.  Bainbriffpe,  15  Beav.  146. 

2.  Decree  for  foreclosure.— Decree  for  fore- 
closure against  divers  sub-mortgagees  and 
parties  having  derivative  interests  under  the 
mortgagor  subsequent  to  the  plaintiff;  without 
any  inquiry  as  to  their  respective  priorities. 
Long  v.  Storie,  9  Hare,  551, 


3.  Pmrekase  ofe^y  ^  rwfeii|»tisii.-Mort. 
gagee  pnichaaing  an  e^ty  of  reden^n.  pre. 
serves  hia  mortgage  immersed  by  taking  s 
conveyance  to  a  trustee,  with  a  dedanlioa  o£ 
his  intention  to  tfaatt  effect.  Boi^v.AidM. 
Mn,  9  Hare,  736. 

PARLIAMEITTARY  POWER. 

1.  Con/urminy  titles  created  by  parliameiUary 
powers. — Construction  qf.-—The  Coait  cannot 
impute  to  the  Legislature,  in  passing  Statutes 
confirming  titles  created  by  means  of  pariia- 
mentary  powers,  ignorance  of  the  tisasactions 
which  had  taken  place  in  exercise  of  soch 
powers.    Beaden  v.  King,  9  Hare,  522. 

2.  ToseUinfee.^-Restrictionastorigktof 
ownership.  —  Where  there  is  a  parliamentary 
power  to  sell  in  fee,  but  with  a  restriction  of 
the  rights  of  ownership  in  the  purchaser,  and  a 
conveyance  to  an  owner  in  fee  is  mads  under 
such  power,  sound  construction  requires  that 
the  restriction  imposed  upon  the  pni^aser, 
who  becomes  the  owner  in  fee,  shall  not  be  ex- 
tended beyond  its  necessary  limits.  Warde^t 
ifc,  of  Dover  Harbom  v.  South  Eastern  RaU- 
way  Company,  9  Hare,  489. 

POWER   OF   SALE. 

Fmrekaee  by  dtmee.-^K  power  of  sale  ffi?en 
without  restriction  to  a  party  haviog  a  Umited 
interest  only,  may  well  be  held  to  import  a  ne- 
gative upon  the  power  by  the  same  party  to 
buy,  for  the  power  to  sell  is  in  the  nature  of  a 
trust ;  but  as  the  rule  does  not  extend  to  pie- 
vent,  in  all  cases,  a  party  having  a  power  to 
sell  from  becoming  tlM  porehaser;  so  neither, 
where  there  is  a  restriction  upon  the  poirer  of 
sale,  is  the  party  having  the  power  to  sell  in  all 
cases  at  hberty  to  become  the  parefaaser.  It 
must,  in  each  case,  depend  upon  the  circom- 
Btances  under  which,  and  the  purposes  for 
which  the  power  was  given,  and  anon  the 
nature  and  extent  of  the  restrictions  vnich  are 
put  upon  the  exercise  of  the  power. 

In  the  proportion  in  which  the  power  is  re- 
stricted, the  danger  incident  to  allowing  the 
donee  to  purchase  is  diminished.  Btsie^  ▼• 
Ktn^,  9  Hare,  519- 

POWER  OP   APPOINTMENT. 

1.  Exeeutmn  of— Appointment  with  ms^ 
diate  tws/in^.— Funds  were  settled  on  A.  for 
ljfe,with  remainder  to  his  children,  atsucha^es, 
&c.,  as  he  should  appoint,  and  in  default  to 
them  equally,  to  viest  at  21,  and  there  was  a 
power  of  muntenance  until  the  vesting.  There 
was  a  gift  over,  in  case  there  should  be  nochiW 
absolutely  entitled.  A.,  having  a  child  ^t 
months  old,  and  another  en  ventre  ta  mire, 
appointed  the  fund  to  aU  his  children  to  vest 
immediately.  One  of  the  children  surviyed  A. 
and  died  an  infant,  and  his  share  ^^;f^r^ 
by  his  mother  as  his  administrator :  ^f*^'^/. 
the  appointment  was  not  a  fraud  on  the  pojwr, 
and  that  she  was  entitled.  ^«»  ^*  '^' 
brisay,  14  Beav.  685. 

r^  ^«  cofUinued.] 
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THE  8TAMP  DUTII^'  ACT, 


16  4  17  Vict.  c.  59. 

The  Stamp  Acts,  16  &  17  Vict.,  chapters 


II.   Receipts   and   Bankers'   Drafts 
OR  Orders. 

Receipts  or  Diseharg^s  giTea  for  or  ufxm 

^   ^ payment  of  monej,  amowiting  to  2L  or 

59  and  63,  rweW'ed  "thr  RoyaT  AsseiiV  on  I  upwards,  are  to  have  a  stamp  o(  one  penny. 
ihe  same  day,  the  4th  August.  The  latter  The  1st  section  reneals  from  and  after  the 
SUtute,  chapter  63,  came  into  immediate  |  lOth  October  the  duties  payable  in  respect 
operation.  The<na«tment8  compriacd  there- !  of  the  several  instruments,  matters^  &c, 
in  were  noticed  at  page  325,  a«^e;  and  we  |  "mentioned  m  the  schedule,  and  whereon 
jaow  proceed  to  review  the  59th  ehapter. 


Instead  of  following  the  order  of  the  sec- 
tions in  the  Act,  it  may  be  more  conveni- 
ent to  arrange  these  further  altera  tic  us  in 
the  law  accordmg  to  their  professional  im- 
portance. 

I.  Pai^tine  Cotjrt  Articles  of 

Clekjcship. 
By  the  7th  section  of  this  Act,  the  ar- 


other  duties  are  by  this  Act  granted,  and 
we  presume,  therefore,  that  the  penny 
stamp  will  comprise  a  receipt  in  full  of  all 
demands.  The  Act  exempts  receipts  for 
money  deposited  in  any  banker's  hands, 
provided  the  same  be  not  expressed  to  be 
received  of  any  other  than  the  person  to 
whom  the  money  is  to  be  accounted  for ; 
bat  this  esemptiou  does  not  extend  to  pay- 
ments on  letters  of  allotment  of  shares  or 


tides  of  clerkship  to  attorney  s  of  the  County  on  calls  upon  scrip  or  shares  of  joint-stock 
Palatine  Conrts  may  be  stamped  for  admis- '  companies. 

sion  of  the  clerk  into  the  Superior  Courts '  The  stamp  denoting  the  penny  duty  may 
on  payment  of  the  additional  duty  only,  be  impressed  on  the  paper,  or  an  adhesive 
instead  of  the  whole  duty  as  heretofore.  >  stamp  may  be  affixed  (s.  3).  But  where 
This  amendment  was  noticed  in  the  analysis  '  adhesive  stamps  are  used,  the  stamps  are 
of  the  63rd  chapter,  to  which  it  more  pro-  to  be  cancelled  by  writing  the  name  on 
perly  belongs,  as  by  that  Act  the  duty  is  j  them.  Thus,  tlie  person  by  whom  the  re- 
reduoed  in  the  Superior  Courts  from  1 201, ,  ceipt  shall  be  given,  or  the  draft  or  order 
to  80/. ;  but  the  Palatine  Court  Duty  re-  signed,  shall  write  on  the  adhesive  stamp  his 
mains  at  60/.  Tlie  reduction  to  80/.  took  |  name  or  the  initial  letters  of  his  name,  and 
effect  on  the  passing  of  the  Act  on  the  4th  in  case  of  default  shall  forfeit  10/.  (s.  4). 
August,  but  instruments    signed   or   cxe-  >  And  frauds  in  the  use  of  adhesive  stamps 


cuted  or  bearing  date  before  or  on  the 
passing  of  the  Act  aw  liable  to  the  previoas 
duty. 

It  appears,  therefore,  that  County  Plila 


subject  the  offender  to  a  penalty  of  20/. 

(8.  5). 

Drafts  or  Orders  for  the  payment  of  any 
sum  of  money  to  the  bearer  or  order  on  de» 


tine  articles  executed  after  the  4th  August,  mand,  are  charged  with  a  penny  stampc 
and  bearing  a  60/.  stamp,  may  be  stamped  !  This  includes  letters  of  credit,  entitling  the 
with  an  additional  20/.,  and  entitle  the  clerk  I  person  to  draw  on  any  other  person  for  any 
to  apply  for  admission  in  the  Superior '  sum  of  money  ;  but  exempting  drafts  on 
Courts.  Where  the  articles  have  been  |  bankers  and  letters  of  credit  to  persons 
executed  on  or  before  the  4th  August,  the  |  abroad  authorizing  drafts  on  the  United 
additional  duty  will  be  60/.  ;  Kingdom.      Under    this    provision    there 
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aeems,  no  doubt,  that  the  nnmeroaB  remit- 
tances  dailj  made  from  all  parte  of  the 
country  through  the  medium  of  bankers,  by 
authorizing  the  receiver  to  draw  for  the 
speofied  amount  on  demand,  will  be  subject 
to  the  penny  stamp.  This  will,  conse- 
quently be  a  great  gain  to  the  reyenue. 

It  IS  here  material  to  observe,  that,  by 
the  19th  section,  drafts  on  bankers  payable 
to  order  on  demand,  and  purporting  to  be 
indorsed  by  the  person  to  whom  the  same 
shall  be  payable,  are  to  be  deemed  sufficient 
authority  to  the  banker  to  pay  the  bearer 
without  Its  being  incumbent  on  him  to  prove 
that  the  endorsement,  or  any  subsequent 
©idorsement  was  made  with  authority. 
Ihis  enactment  is  somewhat  important,  as 
It  reheves  the  banker  from  the  responsi- 
bility of  ascertaining  the  handwriting  of 
the  mdorser;  and  in  order  to  provide 
Jgai^st  a  remittance  falling  into  improper 
hands,  and  being  paid  on  a  false  indorVe- 
ment,  due  precautions  must  be  taken.  To 
render  the  banker  liable  for  the  authenticity 
oi  the  signatures  of  strangers  would  have 
occasioned  delay  and  inconvenience. 
III.  Purchases  subject  to  Mortgages 
AND  Annuities. 


gressive  duty,  and  not  being  executed  6y  ih 
leuor  or  grttntor,  shall  be  avukUe  as  1 
counterpart  without  the  denoting  stamp. 
Where  both  lessor  and  lessee  execate  the 
counterpart,  the  denoting  stamp  must  be 
procured.^ 

V.  Negative  Stamps. 
The  Stamp  Act,  J3  &  14  Vict.  c.  97, 
authorised  the  Commissioners  of  Inland 
Revenue  to  fix  the  amount  of  stamp  duty 
to  which  any  deed  was  chargeable,  and  to 
grant  a  denoting  stamp  duty  on  payment  of 
a  fee  of  10*.  The  13th  section  of  the  new 
Act  extends  their  power  to  deeds  and  in- 
struments not  liable  to  any  stamp  duty  and 
on  payment  of  10#.  the  Commissioners  are 
to  impress  a  denoting  stamp  according  to 
their  opinion;  but  if  the  Commisaiouefs 
assess  a  duty  and  the  party  is  dissatisfied 
with  their  opinion,  he  may  appeal  to  the 
Court  of  Exchequer  on  the  terms  specified 
in  the  13  &  14  Vict.  c.  97* 

VI.   Stamps  op  PoLicrES  of  Lifi  In- 
surances. 

In  order  to  proyide  for  the  proper  stamp 
duties  on  policies  of  insurance  on  lives,  it  is 
enacted  by  the  6th  section  that  within  a 


-   w..-„o,  ^.uOTvvcu   uj  uic   u(,u    secuou  mat  wi*uju  o 

^y  ™  10th  section,  where  property  is  ™onth  after  the  payment  of  the  premium  a 
sold  subject  to  a  mortgage,  the  mortgage- 1  P^Hcy  shall  be  executed  and  ready  to  be  de- 
money  IS  to  be  deemed  part  of  the  purchase-  ^  "^ered  under  a  penalty  of  50/. ;  and  the 
money  and  stamp  duty  paid  accordingly,  1  managing  director,  secretary,  or  other  prin- 
^^^  u  '  purchaser  has  agreed  to  pay  ^ipal  officer  of  the  company  reccmng  the 
on  the  mortgage  or  not.  Prior  to  this  pwmium,  shall  be  liable  for  the  penalty, 
enactment,  it  was  held  that  the  ad  valorem  The  stamps  on  life  policies  are  as  follow: 
duty  was  payable  only  where  the  purchaser '  *•  ^ 

was  personally  bound    or    liable    or  had  Not  exceeding  500/.,  for  every  50^  .  0    6 
agreed  to  pay  the  mortgage  or  to  indemnify  I  Exceeding  500/.  and  not  exceeding 

the  yendor  against  it.  1,000/.,  for  every  100/ 10 

It  was  also  decided  that,  where  the  con-  i  Exceeding  1,000/.,  for  every  1,000/.  10   0 

sis?"  ».X  »^"i:  ".^pSl;  ™- ^"»'"  V' '^"" '^  "'''• 

the  fle/raiorem  Stomp  duty  was  not  charge''  ,  ,  Lie  Companibs. 
able  unless  the  redemption  could  be  en-  ^^  ^^^^^  ^^  facihtate  the  transfer  of  the 
forced  at  the  option  of  the  vendor.  By  the  '  ^^^^^  *"d  mortgages  given  by  public  cm- 
11th  section  of  the  present  Act,  where  '  P*"*®*' ''^^^  transfers  are  exempted  by  the 
the  property  is  sold  in  consideration  of  a '  ^'^^^  section  from  stamp  duty  on  payment 
rent-charge  or  annuity,    the   redemption-  ^  ®^  *  composition  to  the  Commissioners  of 

money  is  to  be  deemed  the  purchase-money  '  '     '    '^ 

and  the  stamp  duty  paid  accordingly. 
IV.  Counterparts  of  Leases. 
The  13  &  14  Vict.  c.  97,  reducing  the 

stamp  of  counterpart  deeds  to  5*.,  provided 

that  the  counterpart  of  leases  should  have  a 

denoting  stamp  testifying  the  payment  of 

the  duty  on  the  original   deed.     By  the 

12th  section  of  the  16  &  17  Vict.  c.  59,  the 

counterpart  of  a  lease  stamped  with  a  duty 

of  5*.  or  any  higher  duty,  exclusive  of  pro- 


on 


the 


Inland   Bevenue,   to   be  denoted 
transfer  or  by  an  adhesive  stamp. 
VIII.    Scotch    Administration  In- 
ventories. 
By  the  48  Geo.  3,  c.  149,  s.  38,  persons 
entering   on  the   possession  of  moTeable 


*  This  alteration  was  suggested  by  the  Uv 
Society,  and  it  is  due  to  the  present  ('hanceUor 
of  the  Exchequer  to  acknovvitjdge,  that  he  al- 
ways showed  a  willingness  *'"  "nnsider  the 
statements  laid  before  him. 


to    CI 
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eiSeeta  in  Scotland  of  deceased  persons,  are 
required  to  exhibit  a  full  inventory  duly 
stamped,  and  on  the  subsequent  discovery 
of  other  eifccts  the  further  inventory  is 
chargeable  with  the  full  ad  valorem,  duty, 
but  the  party  is  entitled  to  receive  back  the 
former  duty.  To  present  this  inconveni- 
ence, it  is  enacted  by  section  8  of  the  pre- 
sent Act,  that  additional  inventories  in 
Scotland  shall  be  chargeable  with  the  ad- 
ditional dnty  only. 


oonstniction  put  on  this  point  at  the  Stamp 
OflSoe  is,  that  all  except  the  first  five  sec- 
tions and  the  Schedule  came  into  effect  dn 
the  passing  of  the  Act. 

NEW  STATUTES  EFFECTING  ALT& 
RATIONS  IN  THE  LAW. 


IX.  CavRCH  Licences. 


I 


i  charitable  trusts. 

1  16  &  17  Vict.   c.    127. 

[Continued  from  page  351,  ante.'] 

T»    X*     «^i_       .•        X  i_  T  T    1       l^'  The  said  Board  shall  receive  and  consi- 

By  the  9th  section  stomps  are  abolished  der  all  applications  which  may  be  made  to  them 
on  licences  to  perform  divine  service  m  any  ^y  any  trustee  or  other  person  havinpr  anycon- 
boilding  approved  by  the  bishop,  in  lieu  of  ^  cern  in  the  management  or  administration  of 
aay  church  or  chapel,  whilst  under  repair,  any  charity,  for  their  opinion,  advice,  or  diree- 
or  vebuilding,  or  for  the  convenience  of  the  lion  respecting  such  charity,  or  the  roanage- 
inhabitantsof  a  parish  resident  at  a  distance '  ment  or  administration  thereof,  or  the  estates, 
from  the  church  or  consecrated  chapel.  f"?^«'  property,  or  mcome  thereof,  or  the  appli- 

^  I  cation  thereof,  or  any  question  or  dispute  re- 

lating to  the  same  respectively,  and,  if  they  so 
think  fit,  may,  upon  any  such  application,  ffive 


X.  Miscellaneous. 

The  Schedule  to  the  Act  contains   the 
following  items : — 


Ajpprentiee9hip  indentures  where  no 
money  is  paid 2 

Debentures  or  eertificates  on  drawback 
or  bounty  not  exceeding  10/.    .     .1 

Exceedmg  10/.  and  not  exceeding  50/.  2 


such  opinion  or  advice  as  they  think  expedient 
subject  to  any  judicial  order  or  direction  which 
may  be  subsequently  made  or  given  by  any 
competent  Court  or  Judge ;  and  such  opinion 
or  advice  shall  be  in  writing,  signed  by  two  or 
more  of  the  said  Commissioners,  and  sealed 
with  the  seal  of  the  said  Commission ;  and 
every  trustee  and  other  person  who  shidl  act 


xjAc-rrumg  ^c.  miu  nut  exceruiug  ^uc.  ^     u  ,        -  ^^  j^  accordance  with  the  opinion  or  ad. 

Jjixceeding  50/ ^     ^  I  vice  given  by  the  said  Board  shaU  in  respect  of 

The  Act  also  contains  provisions  against  "^  acting  be  deemed  and  taken,  so  far  as  re- 


the  evasion  of  the  duties  on  playing  cards 
(s.  16); — regulating  the  sale  of  postage 
stamps  (s.  15) ; — the  allowance  of  receipt 
stomps  on  hand  (s.  18)  ; — and  for  making 
perpetual  the  Irish  Ston^  Duty  AcU  (s.  20). 


spects  his  own  responsibility,  to  have  acted  in 
aoeordanee  with  his  trust ;  and  no  each  judi- 
cial order  or  direction  subsequently  made  or 
given  by  any  Court  or  Judge  shall  have  any 
such  retrospective  effect  as  to  interfere  with  or 
impair  the  indemnity  by  this  Act  given  to  trua- 
/•   r      /  I  ^^^^  ^^^  other  persons  who  have  acted  upon 

Commencement  of  the  Act.  |  qx  in  accordance  with  such  opinion  or  advice 

A  doubt  has  been  raised  as  to  the  time' ^f.^^^e^aid  Board:  Provided  always  that  no- 
when  some  part  of  this  Act  will  come  into  J^^^--^^^^ 

operation.  The  1st  section  ^commences ;  ^^  i„Vcordanee  with  the  opinion  or  advice 
thus,—"  From  and  after  the  10th  October,  |  ^f  ^1,0  ^aUl  Board,  if  such  trustee  or  other  pcr- 
1853,  the  several  stamp  duties  now  payable  son  have  been  guilty  of  any  fraud  or  wtlfnl 
ioi  the  several  instruments,  &c.,  mentioned  i  concealment  or  mierepresentation  in  obtaining 
in  the  Schedule  and  whereon  duties  are  by  i  such  opinion  or  advice. 
this  Act  granted,"   &o.     The  question  is,  I     17.  Before  any  suit,  petition,  or  other  pro- 


wnetuvr  VIU9  UMQ  applies  ur  ine  wuoio  rvin*    o  v  -  ^       j-  "^v  /        1..  .   .     ' 

or  only  to  the  SchTdule  ;  but  in  the  other  I  ^VT^!!!  *""^'i5^  V^^^^i)  for  obtaining  any 
vt  wM.jr  I.V  ■.■10  »uii«^uic; ,   uui.  1.        V   I  relief  order,or  direction  concerning  or  relating 

sections  the  usual  words,  «  from  and  after  ^^  any  charity,  or  the  estate,  funds,  property, 
the  passing  of  the  Act,'    are  onatted,  and  q^  income  thereof,  shall  be  commenced,  pre- 


thereforc  it  might  be  inferred  that  the  legis- 
lature intended  the  whole  Act  to  commence 
on  the  11  th  October.  It  must,  however,  be 
admitted  that,  but  for  the  date  in  the  1st 
section,  the  enactments  in  the  other  sections 
would  have  been  immediately  operative ;  yet 
there  seems  no  reason  why  the  stamp  duties 
in  the  Schedule  should  commence  at  a  dis- 
tant time  and  the  rest  immediately.     The 


sented,  or  taken,  by  any  person  whomsoever, 
there  shall  be  transmitted  by  such  person  to 
the  said  Board,  notice  in  writing  of  such  pro- 
posed snit,  petition,  or  proceeding,  and  sueh 
statement^  information,  and  particulars  as  may 
be  requisite  or  proper,  or  may  be  required 
from  time  to  time,  by  the  said  Board,  for  ex- 
plaining the  nature  and  objects  thereof;  and 
the  said  Board,  if  upon  consideration  of  the 
circumstances  they  so  think  fit,  may,  by  an 

X  2 


3fi8 


fthw  ^falMfii  rfVtiiwn  jj/linftff  f  w  ^Af 


order  or  certkSeate  signed  by  tlwtr  ceeretery, 
authorke  or  direct  «ay  suit,  petilioo,  or  otker 
proceediDK  to  be  commencodj  preeented,  or 
takeo  with  respect  to  such  charity,  either  £6r 
the  objects  and  in  the  manner  specified  or 
■TBftationftd  ia  auch  notice,  or  for  suck  other 
objects,  and  ia  snch  manner  and  form,  and 
'subject  to  such  stipulations  or  prorisions  for 
securinf?  the  charity  against  Hability  to  any 
costs  or  expenses,  and  to  such  other  stipula- 
tions or  Drofieioas  for  the  proteetion  or  benefit 
of  the  charity,  as  the  said  Board  may  think 
proper;  and  such  Board,  if  it  seem  proper  to 
them,  ma^  by  such  order  or  certificate  as  afore- 
said r^uire  and  direct  that  any  proceeding  so 
authorised  by  them  in  respect  of  any  chanty, 
shall  be  delayed  during  such  period  as  shdl 
seem  proper  to  and  sImII  be  directed  by  soeh 
Board;  and  every  such  order  or  certificale 
.may  be  in  such  form  and  may  contain  eucb 
statenents  and  particulars  as  such  Board  shall 
think  fit;  and  (save  as  herein  otheririse  pro- 
vided) no  suit,  petition,  or  other  proceeding 
for  obtaining  any  such  relief,  order,  or  direc- 
tion aa  last  i^ore»«id  shall  be  entertained  or 
proceeded  with  by  the  Court  of  Chancery,  or 
by  any  Court  or  Judge,  except  upon  and  in 
conformity  with  an  order  or  certificate  of  the 
said  Board :  Provided  always,  that  this  enact- 
ment shall  not  extend  to  or  affect  any  such 
petition  or  proceei^Bg  in  which  any  person 
^Mdl  claim  any  property  or  seek  any  relief  ad* 
versely  to  aav  charity. 

18.  Provided  always,  that  it  ahidl  be  lawful 
for  her  Majesty's  Attorney-General  acting  ex 
officio  to  make  such  applications,  and  take  and 
prosecute  such  proceedings  with  respect  to  any 
charity,  in  the  Court  of  Chancery  or  otherwise 
as  to  him  may  seem  fit,  as  if  this  Act  had  not 
been  passed ;  and  that  nothing  in  this  Act  con- 
tained shall  be  construed  as  dispensing  with 
the  fiat  or  allowance  of  her  Majesty's  Attorney- 
Greneral,  with  respect  to  any  proceeding  not 
being  an  application  under  the  jurisdiction 
created  by  this  Act  where  such  fiat  or  allow- 
ance was  necessary  before  the  passing  of  this 
Act. 

1^.  Provided  also.  That  where  upon  any  re- 
port of  any  Inspector  under  this  Act  or  other- 
wise, it  appears  to  the  said  Board  that  any  suit, 
petition,  or  other  proeeeding  concerning  or  re- 
lating to  any  charity,  or  the  estate,  funds,  pro- 
perty, or  income  thereof,  would  be  proper  or 
expedient,  it  shall  be  lanf  ul  for  the  said  Board 
by  their  order  to  authorise  or  direct  such  suit, 
petition,  or  proceeding  to  be  .commenced,  pre- 
sented, or  taken,  and  to  give  such  directions  in 
relation  thereto  as  the  said  Board  oaay  think 
proper ;  and  tliereupon  such  suit,  petition,  or 
proceeding  may  be  commenced,  presented,  or 
taken  accordingly,  without  any  siieh  previous 
notice  in  writing  as  hereinbefore  mentioned ; 
and  the  said  Board,  before  giving  any  such 
opuiioo,  advice,  or  direction  upon  any  such 
application  as  aforesaid,  or  making  any  such 
order  or  certificate  after  notice  to  them  as 
aforesaid,  may,  where  local  inquiry  appears  to 
them  to  be  requisite,  cause  such  inquiry  to  be 


Made  by  Me  of  thenr^Inapeetan;  waAikmmA 
Board  may,  in  awy  caae  where  they  see  it,  he- 
fore  acting  upon  the  report  of  any  bapsetsr, 
cause  such  report  to  be  deposited  for  local  in- 
spection, and  give  notice  of  the  same  bang  ao 
deposited,  and  consider  any  statements  or  cb- 
jecUons  which  may  be  transmitted  to  them  in 
raktton  thereto. 

20.  In  any  caae  in  wluch  it  shall  eppeir  to 
the  said  Board  that  the  institntion  oihfjplfn* 
ceedings  is  rcqniaite  or  desiraUe  with  Mpict 
to  any  charity,  or  the  estates,  funds^  pi'op'Bly, 
or  affairs  thereof,  and  that  tinder  the  circum* 
stances  thereof,  it  is  deairabk  that  such  pro- 
ceedings should  be  instituted  by  the  Attoraef. 
General,  it  shall  be  lawful  for  die  said  Board, 
if  they  so  think  iit,  to  certify  such  ctoeia 
writing  under  the  hand  of  the  Secietaryef  tin 
said  Board,  to  her  MajaHfn  AttoraeyUkasni, 
together  with  anch  statements  and  partiodin 
(if  any)  as  in  the  opinion  of  the  said  BomI 
may  be  requisite  or  proper  for  the  explatwtiwi 
of  such  case ;  and  thereupon  the  sud  Attor- 
ney-General, if  upon  coomderation  of  the  cir« 
cumstances  he  think  fit,  shall  institute  and  pro- 
secute such  legal  proceedings  as  he  shall  cob- 
sider  requisite  or  proper  nnder  the  ctrema- 
stances  of  such  case,  by  informaUon  or  petition 
in  the  Court  of  Chaiicery,  or  by  applieate  to 
a  Judge  thereof  at  Chambers,  or  to  a  diilnct 
Court  of  Bankrnptcy,  or  County  Geoit  ui^ 
the  jurisdiction  given  by  this  Act 

ai.  If  in  any  caae  it  appear  to  the  tnisteeaer 
persons  for  the  time  being  acting  in  fbe  adni- 
nistration  or  management  of  any  charity,  or  ^e 
estates  or  property  theivof,  that  any  ^<^»^ 
charity  lands  or  estates  may  be  bsasficiaUy  kt 
on  building,  repairing;  improving,  er  othtr 
leases,  or  on  leases  for  working  any  mm,  tf 
that  the  digging  for  or  raising  of  stooe^  axh 
gravel,  or  other  minerals,  or  the  cutting  of 
timber,  would  be  for  the  benefit  of  the  ehaijf, 
or  that  it  would  be  for  the  benefit  of  such  cha- 
rity that  nnj  new  road  or  street  should  be 
formed  or  laid  out,  or  any  drains  or  savors 
made  through  any  part  of  the  charity  ^^jf^ 
or  that  any  new  budding  should  be  ^'•'^f^ 
that  any  ejcisting  budding  should  be  '*l*'"jj{ 
altered,  or  rebuilt,  or  wholly  removed,  or  w 
any  other  improvements  or  alterauooa  »  »6 
stale  or  condition  of  the  lande  or  ««*«^jfffl 
charity  should  be  made,  it  shall  be  ^•^^ 
sueh  trustees  or  persons  to  lay  befoietiw*» 
Board  a  statement  and  proposal  in  r*^^?: 
any  of  the  matters  aforesaid;  and  it  «J**  J; 
lawful  for  the  said  Board,  if  they  think  that  m 
leases  or  acts  to  which  the  statement  and  P«»" 
posal  relate  (with  or  without  n*^<*^^^^*^LJ 
alterations)  would  be  beneficial  to  the  etam, 
to  make  such  orrier  nnder  their  seal  for  »« »" 
rebtion  to  the  granting  of  such  leaa^J^^^^ 
doing  of  any  other  such  acts  as  •^F"*^'^ 
any  circumstances  connected  therewith,  s»»^ 

may  think  fit,  although  such  lfi*«^*^!^ 
respectively  shall  not  be  authorised  or  ptfw* 
ted  by  the  trust;  and  the  said  Board,  \^^l 
such  order,  may  authorise  the  ^Pf^^^T^a 
any  moneys  or  funds  belonging  to  the  cnw; 


NmB  SiatMiet  ^fmUmft  AUeMtiim  m  «Ae  Lm* 


iox  Wf  of  tbe  purposes  or  acts  aibrasaid,  and, 
if  BeoMsaiy,  msky  awthonae  iha  tnukaea  to  raise 
any  aara  ^  money  by  mortgage  of  all  or  any 
part  of  the  charity  estates ;  provided  that  eom- 
pulaoTf  pnmaioiM  be  reaerved  in  every  each 
mortfiage  for  tbe  payment  of  the  principal 
aaoney  bonroiped  by  animal  instalments,  aod 
for  tlie  redemption  and  re-conveyance  of  tbe 
mortgaged  eetatea>  within  the  psriod  of  not 
movediaa  30  years. 

SS.  it  shall  be  lawful  for  tbe  Board,  upon 
praof  to  their  satisfacftioo  that  any  schoolmaster 
or  aehoolmistress  or  other  officer  of  any  charity 
baa  been  negligent  in  performing  bis  or  her 
dvtiea,  or  that  he  or  she  is  mfifit  or  incompe* 
tent  to  discharge  them  properly,  either  from 
immoral  conduct,  age,  or  any  other  cause  what- 
•oerer,  to  empower  the  traetees  of  such  charity 


terms  as  to  increase  the  income  of  the  charity, 
or  would  otherwise  be  advantageous  to  the 
charity,  euch  Board  may,  if  they  think  fit,  in« 
quire  mto  such  circumstances,  and  if  after  in- 
quiry they  are  satisfied  that  the  proposed  sale 
or  cjcchange  will  be  advantageous  to  tne  charity 
may  authoriee  the  sale  or  exchange,  and  give 
such  directions  in  relation  thereto,  and  for  se« 
curing  the  due  investment  of  Uie  money  arising 
from  any  such  sale,  or  by  way  of  equality  S[ 
exchange  for  tbe  benefit  of  the  charity,  as  they 
may  think  fit. 

26.  Tbe  said  Board  shall  have  authority, 
upon  such  application  as  aforesaid,  to  authorise 
the  sale  to  the  owners  of  the  land  charged 
therewith  of  any  rentcharge,  annuity,  or  otner 
periodical  payment  charged  upon  land  and 
payable  to  or  for  tbe  benefit  of  any  charity,  or 


to  remove  each  schoohnasCer  or  mistress,  or  applicable  to  charitable  purposes,  upon  such 
other  officer,  and  to  ehavge  the  salary  of  his  or  |  terms  and  conditions  as  ttiey  may  deem  bene- 


ber  socceasore,  or  any  omer  portion  of  tbe  re- 
Tenoea  of  the  charity,  with  such  retiring  pen- 
sion or  allowance,  if  any,  in  favour  of  the  per- 
son 90  removed,  and  generally  to  impose  such 
conditions  as  to  the  said  Board  shall  appear 
primer:  Provided  always,  that  where  there 
shall  be  any  special  visitor  of  the  charity,  the 
content  of  soch  visitor,  in  writing  under  his 
hand,  shall  be  neccaaary  in  order  to  such  re- 
moval. 

9».  If  in  any  case  it  appear  to  the  trustees  or 
persona  acting  in  the  adoMmstration  of  any 
abarity  that  any  datm  or  demand  or  cause  of 
suit  against  any  peraon  in  rekuion  to  such 
dmritv  may,  with  advantage  to  the  charity,  or 
■bmila,  under  the  special  circoaastaoces  of  the 
eaoe,  be  compromised  or  adjusted  without  tak- 
ing or  without  continuing  any  proceedings  at 
law  or  in  equity,  aaeh  tmateea  or  persons  mi^ 
or  fS6e  person  againat  whom  such  datm,  de- 
~,  or  cause  of  suit  eaists  or  is  alleged  to 


fieial  to  the  charity,  and  to  give  such  direetions 
for  securing  tbe  due  investment  of  the  money 
arising  from  such  sale  for  the  benefit  of  .th« 
charity,  or  for  securing  the  due  application 
^reof  to  such  charitable  purpoees,  as  they 
may  think  fit ;  and  in  Hke  manner  the  trustees 
of  any  charity,  with  the  consent  of  the  Board* 
BMy  purchase  any  rentcharge  or  other  yearlv 
payment  to  which  the  charity  estate  is  or  ahafi 
be  liable. 

26.  The  leases,  sales,  exchanges,  and  other 
transactions  authorised  by  rack  Board  under 
the  powers  of  this  Act  shall  have  tbe  like  effect 
and  validity  as  if  they  had  been  authorised  or 
directed  faiy  the  ejtpress  terms  of  the  trust 
afiecting  the  charity. 

27-  "Where  any  land  shall  be  required  for  tbe 
erection  or  construction  of  any  house  or  bmld* 

Xwith  or  without  garden,  playground,  or 
r  appurtenances,  for  the  purposes  of  any 

, „  ch«rity,  and  the  trustees  of  the  charity  shall 

eodat,  may,  with  the  consent  of  the  trusteee  or  { be  legally  authorised  to  purchase  ana  hold 


peiBone  acting  in  tbe  admimstration  of  auch 
eh«rifty,  subarit  to  the  said  Board  a  statement 
aaid  proposal  for  such  compromise  or  adjoat- 
maat;  and  if  it  appear  to  the  eaid  Board  after 
•oeb  inquiry  in  relation  thereto  by  one  of  their 
ImpectoTS,  as  tbey  may  deem  requieite,  or 
otherwise,  that  such  proposal,  either  with  or 
without  any  modification,  is  fit  mid  proper,  and 
for  the  benefit  of  tbe  charity,  it  shall  be  lawful 
for  tbe  said  Board  to  make  such  order  for  and 
in  relation  to  such  compromise  or  adjustment 
aa  they  may  think  fit;  and  upon  the  due  per- 
formance o4F  the  terme  and  conditions  of  such 
compromise  or  adjustment  as  aforesaid,  snch 
agieemeot  shall  be  a  final  bar  to  all  actions, 
BoilB,  claims,  and  deasands  by  or  on  behalf  of 
the  charity  concerned  therein,  in  respsct  to 
die  cause  of  action,  suit,  or  matter  in  respect 
to  which  such  compromise  or  adjustment  snail 
hnve  been  made. 

94.  Upon  application  to  the  said  Board  by 
the  trustees  or  persons  aethig  in  the  adminis- 
tration of  any  charity,  representing  to  the  said 
Boflvd  that,  under  tm  special  cireumstances  of 
aay  land  belonging  to  the  cherity,  a  sale  or 
)  of  auch  land  cam  be  effected  on  such 


such  land,  but  by  reason  of  the  disability  of 
any  person  having  an  estate  or  interest  in  suck 
land,  or  of  any  defect  in  title  thereto,  a  valid 
and  perfect  assurance  of  the  same  land  cannot 
be  made  to  tbe  trustees  of  the  charity  in  the 
ordinary  nmnner,  it  shall  be  lawfnl  for  tbe 
trustees  of  the  charity,  with  the  sanction  of 
the  said  Board  (such  sanction  to  be  certified 
under  the  hand  of  their  Secretary),  to  take  and 
purchase  snch  land  according  to  the  provisions 
of  '*  The  Lands'  Clauses'  Consolidation  Act, 
1845;"  and  for  that  purpose  all  the  clauses 
and  provisions  of  the  last-mentioned  Act  with 
respect  to  the  purchase  of  lands  by  agreement, 
and  with  respect  to  the  purchase  mone^  or 
compensation  coming  to  parties  having  limited 
interests,  or  prevented  from  treating,  or  not 
making  a  title,  and  also  with  respect  to  con- 
veyances of  lands,  so  far  as  the  same  (^usea 
and  pTorisions  respectively  are  applicable  to 
the  cases  contemplated  by  this  provision,  shall 
be  incorporated  in  this  Act ;  and  in  Ml  cases 
contemplated  by  this  provision,  the  expression, 
"  the  Speehil  Act"  used  in  the  said  clauses  and 
provisions  of  tbe  said  "  Lands'  Clauses'  Con8»- 
Ifdatmn  Act,"  shall  be  construed  to  mean  tUi 
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Act ;  and  the  expression,  "  the  promoters  of 
the  undertaking/'  used  in  the  same  clauses 
and  provisions,  shall  be  construed  to  mean  the 
trustees  of  the  charity  in  question. 

28.  Where  the  appointment  or  removal  of 
any  trustee,  or  any  other  relief,  order,  or  direc- 
tion relating  to  any  charity  of  which  the  gross 
annual  income  for  the  time  being  exceeds  30/., 
shall  be  considered  desirable,  and  such  ap- 
pointment, removal,  or  other  relief,  order,-  or 
direction  might  now  be  made  or  given  by  the 
Court  of  Chancery,  in  respect  either  of  its  ordi- 
nary or  its  special  or  statutory  jurisdiction, 
or  by  the  Lord  Chancellor  intrusted  with 
the  care  and  commitment  of  the  custody  of 
lunatics,  it  shall  be  lawful  for  any  person 
authorised  in  this  behalf,  by  the  order  or  cer- 
tificate of  the  said  Board,  or  for  the  Attorney- 
General,  to  make  application  (without  any  in- 
formation, biU,  or  petition),  to  the  Master  of 
the  Rolls  or  one  of  the  Vice- Chancellors  sitting 

at  Chambers,  for  such  order,  direction,  or  relief  I  same  County  Palatine,  from  time  to  time  to 
as  the  nature  of  the  case  may  require ;  and  the  .  make  and  issue  any  rules  and  orders  for  regu- 
Master  of  the  Rolls  or  the  Vice-Chancellor  to  '  lating  the  modes  of  proceeding,  and  the  fees  to 
whom  any  such  application  shall  be  made  shall  be  taken  in  respect  of  proceedings  under  this 
and  may  proceed  upon  and  dispose  of  such  ap- 
plication in  Chambers,  save  where  he  may 
think  fit  otherwise  to  direct,  and  shall  and  may 
have  and  exercise  thereupon  all  such  jurisdic- 
tion, power,  and  authority,  and  make  such 
orders  and  give  such  directions  in  relation  to 
the  matter  of  such  application,  as  might  now 
be  exercised,  made,  or  given  by  the  Court  of 
Chancery  or  by  the  Lord  Chancellor  intrusted 
as  aforesaid,  in  a  suit  regularly  instituted,  or 
upon  petition,  as  the  case  may  require ;  and  the 
Master  of  the  Rolls  and  Vice-Unancellors  re- 
spectively shall,  in  relation  to  such  applications 
as  aforesaid,  and  the  proceedings  thereon, 
(subject  to  any  rules  which  mav  be  made  by 
the  Lord  Chancellor,  with  the  advice  and  con- 
sent of  them  or  any  two  of  them),  have  all  such 
powers  of  directing  matters  to  be  heard  in  open 
Court,  and  of  ordering  what  matters  shall  be 
heard  and  investigated  by  themselves  and  their 
chief  clerks  respectively,  and  such  other  powers 
and  authorities  as  by  the  Act  of  the  last  Session 
of  Parliament,  chapter  80,  are  vested  in  or 
authorised  to  be  exercised  by  them  at  Cham- 
bers, and  the  provisions  of  the  said  Act  ap- 
plicable to  orders  made  by  the  Master  of  the 

Rolls  or  any  of  the  Vice-Chancellors  at  Cham-  Lw.,v.«.j^c  .,..w.^v/»,  «..v.  ov.^».  . 

bera  shall  extend  to  all  orders  so  made  under  i  may  from  time  to  time  be  varied  by  ^^^^» 
this  Act :  Provided  always,  that,  save  as  may  j  authority,  and  all  such  rules  and  orders  shaU 
be  otherwise  provided  by  any  rales  to  be  made   be  deemed  general  orders  of  the  said  Court, 


tition,  as  the  case  may  require,  shall  be  filed  or 
presented  and  prosecuted  as  now  by  law  re- 
quired, and  to  abstain  from  further  proceeding 
on  such  application. 

29.  The  jurisdiction  created  and  given  by 
this  Act  to  the  Master  of  the  Rolls  and  the 
Vice- Chancellors  sitting  in  Chambers,  upon 
any  application  to  them  respectively  as  afore- 
said, shall  extend  concurrently  to  and  may  be 
exercised  by  the  Chancellor  of  the  Dncby  aod 
County  Palatine  of  Lancaster,  and  tbc  Vice- 
Cliancellor  of  the  same  County  Palatine  re- 
spectively for  the  time  being,  as  to  every  cha- 
rity within  the  jurisdiction  of  the  Court  of 
Chancery  of  the  said  Countj  Palatine  who$e 
gross  annual  income  for  the  time  being  exceeds 
30/.,  upon  application  being  made  to  sucb 
Chancellor  or  Vice-Chancellor  respectively; 
and  it  shall  be  lawful  for  the  Chancellor  of  ihe 
said  Duchy  and  County  Palatine,  with  the 
concurrence   of  the  Vice-Chancellor  of  the 


Act. 

30.  Provided  always.  That  the  provisions  of 
this  Act  applicable  to  any  charity  the  gross  an- 
nual income  whereof  exceeds  30/.  sball  extend 
to  any  charity  established  or  administered  or 
applicable  to  or  for  objects  or  purposes  within 
the  city  of  London  the  gross  annual  income 
whereof  does  not  exceed  30/.,  in  like  manner  as 
if  such  income  exceeded  that  amount 

31.  It  shall  be  lawful  for  the  Lord  Chancel- 
lor, with  the  advice  and  consent  of  the  Master 
of  the  Rolls  and  Vice-Chancellors,  or  any  two 
of  them,  to  make  and  issue  general  rules  and 
orders  for  regulating  the  mode  and  form  of^»- 
plications  at  the  Chambers  of  the  Master  of  the 
Rolls  and  Vice-Chancellors  respectively  under 
this  Act,  and  the  proceedings  thereon,  and  for 
determining  in  what  cases  and  under  what 
conditions  and  restrictions  the  determinauons 
of  the  Master  of  the  Rolls  and  Vice-Cbancd- 
lors  respectively  upon  or  In  relation  to  j"^" 
applications  shall  be  subject  to  appeal,  and  the 
fees  and  allowances  to  solicitors  of  the  Court 
of  Chancery,  and  the  fees  to  be  payable  m 
money  or  by  stamps  to  the  officers  of  the  said 
Court  in  respect  of  such  applications  and  pro- 
ceedings thereon ;  and  such  rules  and  orders 


by  the  Lord  Chancellor,  with  such  advice  and 
consent  as  aforesaid,  the  determinations  of  the 
Master  of  the  Rolls  and  Vice- Chancellors  re- 
spectively upon  and  in  relation  to  such  appli- 
cations as  aforesaid  shall  not  be  subject  to  ap- 
peal in  any  case  where  the  gross  annual  income 
of  the  charity  does  not  exceed  100/.:  Provided 
also,  that  it  shall  be  lawful  for  the  Master  of 
the  Rolls  or  any  Vice-Chancellor,  where  under 
the  circumstances  of  any  application  as  afore- 
said he  may  so  see  fit,  to  direct  that  for  obtain- 
ing the  relief,  order,  or  direction  sought  for  by 
such  application  an  information,  bul,  or  pe- 


32.  Where  any  charity  of  which  the  gross 
annual  income  for  the  time  being  docs  not  ex- 
ceed 30/.  shall  be  established  or  administerw 
or  be  applicable  wholly  or  partially  to  or  lor 
objects  or  purposes  within  the  *^^^^"*^*?^!:J[ 
two  or  more  of  the  districts  or  any  dj^^" 
Court  of  Bankruptcy  or  of  any  County  C/OU" 
or  Courts  holden  under  the  Act  of  the  Sei«on 
holden  in  the  9  &  10  Vict,  c.  93,  and  the^ap 
pointment  or  removal  of  any  trustee,  "'^  J^ 
other  relief,  order,  or  direction  whatsoever  co^ 
cerning  such  charity,  shall  be  considerea  ^ 
sirable,  and  such  appointment  or  remova , 
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other  relief,  order,  or  direction,  mif(\a%  now  be 
made  or  given  bv  the  Court  of  Chancery  in 
respect  either  of  its  ordinary  or  its  special  or 
statutory  jurisdiction^  or  by  the  Loid  Chan- 
cellor intrusted  with  the  care  and  commitment 
of  the  custody  of  lunatics,  it  shall  be  lawful  for 
any  person  authorised  in  his  behalf  by  the 
order  or  certificate  of  the  said  Board,  or  for 
the  Attorney-General,  to  make  application  to 
such  district  or  County  Court,  or,  as  the  case 
may  be,  to  »ny  one  of  sucji  district  or  County 
Courts,  for  such  order,  direction,  or  relief  as 


may  be  heard  and  determined  accordingly,  in 
like  manner  as  if  the  gross  annual  income  of 
such  charity  exceeded  30/.;  and  upon  the 
production  of  the  order  or  certificate  contain- 
ing such  direction,  or  of  a  copv  thereof,  the 
application  with  respect  to  whicn  such  order 
or  certificate  shall  have  been  made  shall  not  be 
entertained  or  proceeded  with  by  such  district 
or  Countv  Court. 

36.  Whenever  any  order  or  decision  is  made 
by  any  district  Court  of  Bankruptcy  or  County 
Court  for  the  appointment  or  removal  of  any 


the  nature  of  the  case  may  requb-e ;  and  such  i  trustee  of  any  charity,  or  approving  of  any 
district  or  County  Court  shall  entertain  such '  scheme  for  regulating  or  directing  the  admi- 
application,  and  shall  hear  the  matter  in  open  ,  nistration  of  any  charity,  or  the  estate,  funds. 
Court,  and  shall  give  such  relief,  and  make ,  property,  or  income  thereof,  a  copy  of  every 
such  orders  and  directions  in  relation  to  the  ,  such  order  or  decision  shall  immediately  upon 
matter  of  such  application,  as  might  now  be  |  the  making  thereof  be  delivered  or  transmitted 
made  or  given  by  the  Court  of  Chancery  or  by  by  the  deputy  registrar  of  such  district  Court 
the  Lord  Chancellor,  intrusted  as  aforesaid,  in  !  or  by  the  clerk  of  the  County  Court,  as  the 
a  suit  regularly  instituted,  or  upon  petition,  as  I  case  may  be,  together  with  all  requisite  par- 
the  case  may  require ;  and  the  clerk  of  such    ticulars,  to  the  said  board,  for  the  purpose  of 


County  Court  shall  transmit  a  copy  of  such 
order  or  direction  to  the  office  in  London  of  the 
registrar  of  County  Courts'  judgments,  to  be 
there  enrolled :  Provided  always,  that  no  Judge 
of  any  district  or  County  Court  shall  be  autho- 
rised to  vary  any  decree,  order,  or  direction  of 
the  Court  of  Chancery,  or  of  any  Judge  there- 
of, or  to  make  or  give  any  order  or  direction 
inconsistent  or  confiicting  with  any  such  de- 
cree, order,  or  direction  :  Provided  also,  that  ] 


being  considered  by  them ;  and  no  such  order 
or  decision  shall  be  valid  or  effectual  until  the 
same  shall  have  been  approved  by  the  said 
board,  such  approval  to  be  testified  by  a  corti- 
cate in  writing,  signed  by  the  secretary  of  the 
said  board,  and  no  such  approval  shall  issue 
from  the  said  board  until  one  calendar  month 
shall  have  elapsed  after  the  receipt  by  the 
board  of  such  copy  and  particulars. 
37.  In  case  any  such  order  or  decision  as 
where  two  or  more  district  or  County  Courts  last  aforesaid  of  any  District  Court  of  Bank- 
shall  have  concurrent  jurisdiction  with  respect  >  ruptcy  or  County  Court  shall  not  be  approved 
to  any  charity  under  this  Act,  no  application  |  by  the  said  Board,  it  shall  be  lawful  for  such 
in  respect  of  such  charity  shall  be  made  to  or  |  Board  to  remit  the  same  for  reconsideration 
entertained  by  more  than  one  of  such  district  and  decision  by  such  district  or  County  Court, 
or  County  Courts  at  the  same  time.  ;  with  such  remarks  and  remmendations  thereon 

33.  The  iunsdiction  hereby  created  and  con-  .  (if  any)  as  shall  seem  fit  and  expedient  to  such 
ferred  on  the  County  Courts  with  respect  to '  Boara,  or,  in  the  discretion  of  the  Board,  to 
any  charity  shall  not  be  exercised  by  any  I  order  and  direct  that  the  subject-matter  to 
deputy  or  other  person  who  may  for  the  time  j  which  such  order  or  decision  relates,  together 
being  be  appointed  to  sit  and  shall  be  sitting  i  with  such  order  or  decision,  shall  be  submitted 


for  any  such  Judge. 

34.  Where  two  or  more  district  Courts  of 
Bankruptcy  or  County  Courts  shall  concur- 
rently have  jurisdiction  under  this  Act  with  re- 
spect to  any  charity,  it  shall  be  lawful  for  the 
said  board  to  order  to  which  of  such  Courts 
any  application  with  respect  to  such  charity 
shall  be  made ;  and  every  such  order  shall  be 
conclnsive  as  to  the  jurisdiction  with  respect 
to  the  application  referred  to  in  such  order. 

35.  It  shall  be  lawful  for  the  said  board  to 
direct  that  any  application  as  to  any  charity  with- 
in the  jurisdiction  of  any  district  Court  of  Bank- 
ruptcy or  County  Court  shall  be  made  before  a 
Judge  of  the  Court  of  Chancery,  or  as  to  any 
charity  within  the  jurisdiction  of  the  Court  of 
Chancery,  or  as  to  any  charity  within  the  juris- 
diction of  the  Court  of  Chancery  of  the  County 
Palatine  of  Lancaster,  either  before  the  Chancel- 
lor or  the  Vice-Chan cellor  of  the  same  County 
Palatine,  or  before  a  Judge  of  the  High  Court 
of  Chancery,  according  to  the  provisions  there- 
in contained  applicable  to  a  cnarity  the  gross 
annual  income  whereof  exceeds  30^,  and  in 
such  case  such  application  shall  be  made  and 


to  the  consideration  and  decision  of  a  Judge  of 
the  Court  of  Chancery,  and  in  such  last-men- 
tioned case  no  further  proceedings  shall  be  had 
or  taken  in  the  district  or  County  Court  with 
respect  to  the  matter  in  question  ;  and  in  case 
the  order  or  decision  of  the  district  or  County 
Court,  on  the  reconsideration  of  any  order  or 
decision  so  remitted  for  reconsideration,  be 
disapproved  as  aforesaid  by  the  said  Board, 
such  Board  shall  refer  such  orders  and  de* 
cisions,  and  the  subject-matter  thereof,  to  a 
Judge  of  the  Court  o(  Chancery,  or,  as  to  any 
charity  within  the  jurisdiction  of  the  Court  of 
Chancery  of  the  County  Palatine  of  Lancaster, 
either  to  the  Chancellor  or  the  Vice-Chancellor 
of  the  same  County  Palatine,  or  to  a  Judge  of  the 
High  Court  of  Chancery  ;  and  where  any  order 
or  decision  is  referred  to  a  Judge  of  the  Court 
of  Chancery,  or  of  the  Court  of  Chancery  of 
the  said  County  Palatine  of  Lancaster,  under 
this  provision,  such  Judge  shall  have  and  exer* 
cise  all  such  jurisdiction,  power,  and  authority 
in  relation  thereto  as  in  the  case  of  a  charity 
the  gross  annual  income  whereof  exceeds  30l., 
and  may  make  such  order  in  relation  to  the 
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mMter  of  uicb  order  ot  ^kcMion  m  toium  msf 
seem  proper. 

39.  Subject  to  anv  ordete  to  be  laado  by  the 
Lord  Cbancellor  a«  LereiMtfter  meDtiooeil,  mad 
to  tbe  otber  promeiona  of  tbis  Act*  all  proceed* 
inge  to  be  taken  in  a»y  dieirict  Cotnt  of  Bank* 
niptcy  or  Cousty  Co«rt»  asd  all  orders  aod 
dkeetiofla  to-  be  nade  or  givca  by  any  e«ch 
district  Court  or  County  Court  by  virtue  wi  tbe 
juxiedictioo  hereby  created  and  conferred  on 
8uch  Courty  iriudi  reepectirely  be  subject  to  tbe 
same  rales  and  regulaeiooe^  and  bave  tbe  same 
effiBCt»  and  be  registered^  eoloKGad,  and  ea»- 
cufted  in  tbe  same  manner,  as  tbe  other  pei^ 
ceedtngi^  «*ders»  jttc^gnNMits,  and  diiectk>aaof 
the  same  Court  under  its  ordinary  jnrtsdM:lMn» 
and  It  shall  be  kwM  for  any  such  distriet 
Geurt*  or  for  an^r  CeMuty  Court,  with  tbe 
consent  of  the  Boards .  to  rescind  or  vary  any 
order  which  shaU  have  haen  pncvjeualy  made 
by  such  Court,  without  prejiidios  to  any  act  or 
matter  in  the  meantime  done  undler  such  order  s 
and  £oc  execuling  and  putting  in  ioree  any 
order  to  beiMde  by  any  Conner  Court  undcv 
this  Act,  erery  judge  of  any  sncn  Court  AaH 
and  may  have  and  exercise  all  such  powers  as  i 
by  the  Act  of  the  Session  holden  in  tne  9  &  10 
Viet,  c.  95,  are  given  for  enforcing  tbe  pav- 
men!  of  sny  debt,  damages,  or  coets  under  the 
saklAct 

39*  Where  any  parson  nulhorised  to  make 
asy  appttcatiott  undbr  this  4bct,  (othsr.  than  ber 
Mi^esty's  Attomey4xeneral  acting  e9  cguio,) 
or  any  other  person  who  aaay  have  been  made 
a  party  to  any  proceeding  upon  any  application 
under  this  Act,  is  aggrieved  by  or  dissatisfied 
with  any  order  made  by  any  mstrirt  Court  of 
BaidLruptcy  er  County  Court  upon  aaysnch 
aiypiieaftion,  or  any  proceeding  Ibsnon.  he  may^ 
within  one  caiendar  nMwth  after  the  maluDg  of 
anch  order,  gi:re  notm  in  writing  to  the  wd 
Conit»  and  also-  to  the  eeid  board*  Ihat  he.  is 
desiroufl  to  appeal  a^nst  the  same;  aad  if 
the  said  board  think  it  reasonable  and  proper 
that  sueh  appeal  shoofld  be  ealertainadi,  and 
nte  a  oarlificala  to  that  eAact,  suck  dialriet  or 
County  Court  shall  ausnend  any  ncocaedings 
upon  the  ord^  appealea  against  during  snob 
time  as  the.  eircumstanoes  may  require ;  and 
the  swd  board,  i{  they  so  think  fit,  may  require 
the  person  giving  any  such  notice  of  appeal  to 
become  bound  with  two  onfiicienl  auretias,  to 
ha  approved  by  the.  deputy  regiafcrar  of  such 
dialriet  Court,  or  b^  tlsi  chN^  of  tho  Connfty 
GourV  en  tbe  case  may  be,  to  the  tscasnrera  «f 
the  said  Courts  raapacHvely,  or  snob  «ther 
person  as  the  said  board  may  aea  fit,  in 
sum  aa  to  the  said  board  shall  aaei 
to  pav  auch  easts  of  tho  prooaedinge  on  the 
appeal  as  sh«dl  be  ordered  to  be  paid  by  such 
afip^ant»  and  also  (if  the  said  Board  w  think 
mi  toindenmifir  the  oharity  agpainat  the  aoete 
and. eapenses  oi or  attending  tuch  apfieal)  and 
ansry  bond  executed  under  thin  preyiaion.  shall 
be  axempt  from  atoaap  duty :  Provided  alwayn^ 
thililahaUhalaw&ilfQr  her  M^eaty's  Attor* 
iWy^Geneeal  (acting  e*  q#i«o)»  at  angr 
^Bthift tb«0B calendarflMDthi  altethona 


of  any  order  by  a  dialnct  Conre  or 
Cooit  under  this  AeC,  to  lodge  and  ooin 
and  proaeeote  an  appeal  aKainet  such 
without  grvfug  any  such  i 
bound  snafetSsaid,  snd  ar 
tiened  appeal  dmU  thari^an  be  aUownd  by 
the  order  of  eneh  dietnct  arConmy  Conrt^  aaA 
shall  haM  sneh  oeber  eftct  asusy  i 
under  this  Aot 

4i0.  Whsre  any  order  attowing  ai 
been  made  as  sfeiusaid,  tho  paraon  i 
lowed  to  appeal  ahafi  within  time 
months  proMufe  a  petition  to  tho  CSanrft  of 
Cbanoery>  aolting  ibnh  the  onkr  appaaiad 
against,  and  the  order  alowing  annhappari^ 
and  praymg  snoh  rshef  m  the  caao  mtf  ra- 
quiref  and  upon  tho  Iwniang  of  eneh  pawi* 
the  Court  may  oonfiram  vary,  or  reveraa  ^ 
order  sfmeaM  afvainat,  or  m 
order  to  the  district  Coiart  -of 
CouMly  Court  by  whkrh  thn  i 
with  or  without  any  dedamtaMi  or  direotionn 
of  the  Court  of  Cbnaeeryini 
may  proceed  m  nriation  ta»the  ehasity  toi 
eueh  order  relates  as  in  the  eaaa  of  an  api, 
tianuaidir  thisAiatto.aJbdgaof  ihaGouitof 
Chanoery  at  Chnmhars,  and  any  Jaifa^oadk 
Goui*  sitting  at  Cluanbara  er  in  open  Caart 
may  makn  er  givn  nay  such  osderaor  dir actio— 
in  xalaftkm  ea  tha  matter  ci  such  order  aa  hn 
naay  sea  fit,  or  the  €onrt  may  umIbs  anck  other 
ovdH:  in  reiation  to  tha  mateer  of  any  aack 
appeal  aa  to  the  Coui*  may  aaem  iust,  and  as 
might  be  made  hi  the  ease  of  a  siut  rupalariy 
instituted,  or  a  petition,  as  tha  case  niey  to» 
qoire;  and  incnae  the  parly  allowed  to  epp^ 
do-  not  wilhtn  an^  nrea  caliuadwr  nualhn 
present  such  petilian  eC  appeel,  the  aader 
^ipunat  which  awh  qipeai  waaaUomed  ahattbe 
final ;  and  innaae  any  ooato  adjudged  on  any' 
such  appaal  to  he  p«d  br  the  pmity  attMad  In 
'  be  not  psid,suoh  bond  aaaliBreaaidaM 
Hi  soil,  aadthe  money  to  ha  reeouMM: 


hnputi 

on  every  such  bond  shall  be  applied  to  i 

nify  the  ehatity  ealate«r  tho  peraon  daauiilad* 

or  olharwiae  in  such  manner  as  the  juolioa  o€ 

tha  oaae  may  aeqinre,  anal  the  Court  or  Judea 

by  whom  sMsh  appaal  nuiy  haao  been  hiaid 

shaU  think  fit. 

41.  PrMdcd alwapa.  That  uaJsoA^oiibm 
Court  of  Chanoary*  nor  any  d^itnet  Oonit  al 
Bankvuptey  or  County  Couit,  ahaU  upaiLany 
prooeottags  under  this  Acthave  jurisdiction  ta 
try  or  datermine  the  title  at  Law  or  in  E^nity 
to  any  real  or  personal  piiapiiaitji^  or  any  tem 
or  intereet  theiein»  aa  between  any  ehantf^  or 
the  tiustee  thereof,  and  any  peraon  holding  ar 
clnming  such'rsal  or  personal  pn>part|v  tmrn, 
or  interest  advarsaiy  to^  ench  charity.,  er  to  try 

<Hr  extent  of  any  charge  or  truaL 

4a.  JMooe  any  ap^ation  ah^  be  nwda  In 
May  Judge  of  the  (^onet  of  Chancery,  or  toany 
diatict  Court  of  Bankanptey  or  County  Comt, 
under  any  of  tha  poavisiotts  harsin  oonlained 
for  the  aatebhahatent  or  alteration  of  n  achana 
or  thoappeintaasntor  ■amaanl  of.  any  truateaa 
notice  in  wrilia#  of 
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b«  toMSi  in  Hull  Idrmand 
'a»tbetti<i<BMPdfllMUl»v0  direeled; 
ivdiaCtkeMdsrbAthak  nich  notiesbe  affiaed 
taoB  Mwr  the  diar  o£  any  PM»fa  «r  dislriol 
dwH^tiieiiicfiiabant  aad  CfaarckiiraidanB  of 
flwfa-fwisk  or  diflldet  are  lierebvi  leepetriiiv^ 
laqMWBd'ft^aUow  anok  aoliee  to  be  affiaed  and 
tanawn  ea  afixed  diumg  aueh  peiiod^  aot 
leaa  than  15  daye^  at  the  muI  Board  shall  have 
ovdeiwl';  and  m  uaf  caae  in  wiiidi  the  o»der 
9UI  ha.tbatMch  seAice  ehall  bs  affixed  to  anr 
ptei^Mdenoe  that  the  aame  haa  been  ao  at- 
tmidiahaH  be  deemed'  aad  taken  ae  primdfmeu 
tnmkmm  tfaafcr  it  has  ramainad  affixed  during 
tha;9aBiod  pnacrifaedby  the  Board. 

4a»  Bwaeyi  appliction  to  any  indgpe  or  Court, 
nmhr  ttn^npiaificfimn iorealad  m^  eoafhrred  by 
any  4rf  the  pforaiaw  Qf^tiun  Act,  may  be^uade 
by^her  Mnieetf'a  Attomey-^neoral,  or,  eabfect 
tn  the  promiatte  afinraaaid,  by  dl  or  any  one 
oa  in«i»nf  the  timtoeo  or  peraone  adminnler- 
ing  or  daiming*  to  administer,  or  intereatnd  in, 
^.charity  which  shall  be  the  eubject  of  each 
applieation,  or  any  two  or  more  inhabitants  of 
any  psrisfa  or  place  within  which  the  charity 'is 
administered  orappUeaUe';  and  it  shall  be  law- 
Udbniier  Majeat^a  AMoniep€rflnend  for  the 
lima  bainni  aolinji  er  <4Wb|  to  make  applica« 
tiflttibfi  patitimi  to^he  Conn  of  Chnneery  imth 
raapactto^any  afaaiity  nnder  the  provisiotta  of 
tile  Act  paieed  in  the  62  Geo.  3,  c.  101,  or 
under  the  provisions  of  any  Act  or  Acta  passed 
or  to  be  passed  amhorising  the  application  to 
tin  aame  Court  by  petition  according  to  the 
provisions  of  the  said  A-el 

44.  For  the  pnrposee-  of  determining  the 
JuiiaJiation  mder  thia  Act  with  leapect  to  any 
cfauily,  ortha'rigiA  to  appeal  from  the  deler- 
minaliim  o£  a- Judge  of  the  Court  of  Chancery, 
itiball  be  lawful  for  the  said  Board  to  declare, 
aoeoiding  to  aoch  judgment  as  they  may  be 
aide  to  fimn  upon  the  returns  or  statements 
before  thsmin  relation  to  any  charity,  whether 
thn  mea^aanual  income  for  the  time  being  of 
ancA  chaxa^  does  or  does  not  exceed  302.  or 
IDOl.  (as  the  caae  may  require),  and  a  statement 
in  an^certifieate  or  order  of  the  said  Board  that 
Btemiing  to  ench  judgment  as  aforesaid  the 
gioaa  yearly  income  of  any  charity  does  or  does 
net  exceed  30/.  or  100/.  shall  be  sufficient  evi- 
I  of  the  amount  of  the  gross  annual  in- 
s*of  such  charity,  for  the  purpose  of  deter* 
ndning  such  jurisdiction  or  right  to  appeal  as 
afoaaaid;  and  any  certificate  or  order  made 
bf  the  aidd' Board  under  this  Act,  authorising 
anyifinweeding  or  application  concerning  any 
dniiqr  to  be  taken  or  made  to  any  district 
Gonrt  of  Bankruptcy  or  County  Court  or  to 
dbe  Court  of  Chancery  or  any  Judge  thereof, 
ahaU -state  that  the  gross  .tumual  income  for  the 
tima  being  of  such  charity  does  not  exceed  30/., 
or  does  exceed  dOL  (as  the  case  may  be): 
Smrided  always,  that  where  any  charity,  or 
the  tntalBes  thereof,  in  additbn  to  the  princi* 
pal  eadownent  for  its  gsneal  objects  and  pur- 
peaaoy  shall  be  possessed  of  or  entitled  to  any 
dterendnamant^  forMany  partionhv  or  special 
objeet  or  pntpoae  arising  ontof  or  in  ita< 


or  applieation  eonneotad*  with  the  general  ob* 
jects  or  purposes  of  such  charity,  it  shall  be 
lawful  for  die  said  BMrd,  having  regard  to  the 
cinmastaneeS'  ol  aaeh  ench  case,  and  to  the 
object  and  extent  of  the  proposed  application 
aan  Utigation»  to  determine  whether  sodi  enp 
dowment  for  such  parlfonlar  or  apecml  obleot 
or  pnrpoae  ehonld,  lortbe  pnrpooesof  juriaaia» 
tion  and  pineeedings  nnder  tim  Aet,  be  oon*' 
sidered  and  taealed  aa  forming  part  (^  thn 
general  endowment  of-  the  charity,  or  aa  a 
sapamte  or  independent  charily,  and  sueh 
Beard  shall  frame  their*  eerttdcate  or  order  ao- 
cordingly' 

46;  The  Lord  GhanodkNr  shall  mdce  Midi 
ovdera  for  regnliiting  proceedings  by  and  be*- 
foce  the  Judges  of  dbtriet  Courts  of  Bank* 
mpicy  and  Ckraniy  Courts  under  this  Act,  Imd 
for  fixing  and  determitting  the  feei^  to  be  tdten 
in  reepeet  of  auoh  pmceedinge,  as  he  may  see 
fit;  and,  aubject  to  aneh  orders,  ench  Judges 
may  regulate  the  prooeed&nga  before  them  re> 
spccthrelyso  afr  to  render  them  as  summary 
and  inexpensive  aa  con*eniently  may  be, 
1 7b  be  eoMifmed.'l 

NOTICES  OF  NEW  BOOKS. 

An  Essay  an  the  BUtory  and  Effects  qfthe 
.  Jniof  of  Moihtmminamd  the  Lttw§  agamt 
Teaiam&nUry  DUfomUmefifr  pioue  jpnr* 
poaee;  etmpriemg  an  aeemmt  (^  tAe 
Debates  in  Parliament  and  of  the  tn« 
quiries  of  Select  Committees  of  the  House 
of  CommonSf  and  the  tnost  interesting 
eases  which  have  occurred  in  Courts  of 
Law  ;  wiih  am  Jppendix,  eontainmg  the 
Reports  of  the  Select  Committees  and 
Digest  of  the  Eoidenee,  fyc.  By  W.  P. 
FiNLASON,  Esq.,  Barrister-at-Law.  Lon» 
don  :  C.  Dolman,  1853.     Pjp.  268. 

Avsmua^n  wo  noangt  eoneuf  mth  Mr. 
Fmlnaaa  in  the  raligMwt  yiewa  which  he 
importa  into  this  work  on  the  Lawv  of 
MortmtEun,  we  consider  it  due  to  him  to 
state  the  scope  and  object  of  the  Tolumo 
which  h^  has  publiahed.    He  says  tht^— 

"The  modem  law  of  mortmainy  aa  it  ia 
popularly  bat  impvaparly  oidkd,  is  a  law 
i^iainet  diapoiitioBs  tfesfameatery,  or  to  take 
edfeet  at  death,  for  charitable  purposes,  and 
wns  paaaed  and  in  mainlnined  principally  by 
raaaan  of  thnas  prsfudieea  which  afe  to  ba  aU 
trihttted'to  the  aati^cntbohc  traditions  respect*^ 
ing  the  anpaoasd  «" rapacity"  of  thaCadK>lie 
daiiry,  and  tneir  tendency  to  enridi  the  Chimh 
by  bequests  from  dying  persons.  But  thaaa 
pff^ndioes,  ohginally  esiokad  WMat  CalloKc 
oharity,  hswn  tong  ainoobeen  dIMiad  agmnal 
ofaaritf  in  Mueral*,  and  thstt>  by«  curious  ror 
tribartwn^  Vbie  traditions  which  cm  be  trased  to 
ft  hatted  of  Cntholloiam  hare  resulted  in  a  Law 
whidh  now  weigfaa  moat  henrily  on  Prolsatfttt» 
6n  false  ai 
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unfounded  these  prejudices,  that  the  system  of 
death-bed  charity,  supposed  to  have  arisen  in 
the  "  rapacity  *'  of  the  Popish  clergy,  was  un- 
known m  this  country  until  after  the  Refor- 
mation. Before  that  era  charity  took  the  form 
chiefly  of  grants  by  the  living  ;  and  almost  all 
our  old  Catholic  foundations  were  made  by 
gift,  not  by  last  will.  Indeed,  until  the  spolia- 
tions of  the  Reformation  had  commenced, 
devises  of  land  for  any  purpose  were  not 
strictly  allowed  by  law ;  and  in  the  age  when  the 
greater  portion  of  the  Religious  houses  were 
founded,  were  either  not  allowed  or  not  prac- 
tised. It  was  not  until  after  the  Reformation 
that  death-bed  charity  was  encouraged  by  Acts 
of  Parliament,  passed  expressly  for  the  pur- 
pose of  facilitating  demises  of  land  by  last  will 
to  pious  uses ;  and,  for  the  first  century  or  so 
of  rrotestantism,  charity  took  chiefly,  if  not  ex- 
clusively, that  form.  At  the  Revolution,  when 
Catholics  were  not  allowed  to  held  land  at  all, 
a  feeling  arose  against  this  species  of  charity, 
unquestionably  often  spurious,  and  the  result 
of  the  reaction  was  the  Act  of  George  II.  com- 
monly called  the  modern  Law  of  Mortmain, 
but  having  really  no  relation  to  Mortmain,  and 
more  properly  called  an  Act  Restraining  dispo- 
sitions of  Land,  by  way  of  devise,  or  to  take 
effect  at  death,  for  charitable  purposes.  The 
old  Mortmain  Law  affected  only  the  perpetuity 
of  the  persons  or  bodies  politic  holding  the  land s 
and  not  at  all  the  purpose  for  which  it  was 
held,  whether  charitable  or  not;  whereas  the 
modern  law  points  peculiarly  to  the  purpose, 
applying  only  to  land  alienated  for  charitable 
purposes,  whether  to  persons  or  bodies  corpo- 
Fate  or  not.  In  short,  it  is  a  law  exclusively 
against  charity,  and  was  the  first  law  of  that 
character  ever  passed  in  this  country." 

Such  is  Mr.  Finlason's  plausible  history 
of  the  Law  of  Mortmain,  enlisting  our 
charitable  feelings  on  the  side  of  our  pious 
ancestors  before  the  Reformation. 

The  present  publication  is  directed,  as 
Mr.  Finlason  states,  not  so  much  against  the 
law  itself,  as  against  the  feelings  and  pre- 
judices (as  be  terms  them)  in  which  the  law 
originated  ;  and  he  proceeds  to  contend  that 
it  was  a  law  against  charity,  passed  from  pre- 
judice against  CathoHcity. 

*'  This  little  work,"  he  says,  "  pleads  at  once 
in  favour  of  charity,  and  seeks  to  dissipate 
some  popular  prejudices  against  the  religion 
which  by  common  consent,  is  emphatically  the 
religion  of  charity — the  religion  which  founded 
our  cathedrals,  our  churches,  our  colleges,  and 
the  old  religious  houses,  with  all  their  magni- 
ficent hospitality,  and  their  munificent  works 
of  mercy. 

"  Nor  is  it  only  against  prejudices  prevailing 
in  the  public  mind  that  these  pages  are  di- 
rected ;  it  is  also  designed  to  expose  some  in- 
stances in  which,  both  in  Courts  of  Law  and 
Committees  of  the  House  of  Commons,  these 
prejudices  have  been  permitted  to  produce 
flagrant  injustice.     It  is  well  that  such  cases 


should  be  recorded,  not  for  pupoMi  of  re« 
proach  as  to  the  past,  but  of  warning  for  the 
future.  There  have  been  days— daik  daji  in 
our  history — ^when  Courts  of  Law  were  koki 
of  oppression,  and  Committees  of  the  House  of 
Commons  perpetrators  oi  persecutisa.  Tbeie 
pages  are  commended  to  all  who  do  not  dean 
to  see  those  days  revived ;  to  all  lorert  of 
charity,  of  justice,  and  of  truth. 

"  It  is  a  curious  fact,  that  to  the  rdigiou 
houses  of  the  Catholic  Church,  to  which  on- 
ffinally  the  ancient  laws  of  mortmain  applied, 
Siose  laws  now  no  longer  apply,  became,  being 
under  anti- catholic  laws  iUegial,  they  an  pot 
recognised  as  corporations,  t.e.  bodies  hiTisg 
perpetual  succession ;  and  the  conseqaence  is, 
the  virtual  confiscation  of  any  bequests  to  theoi 
as  such  bodies.*  On  the  other  hand,  thelsw 
of  George  II.  appHes  to  bequests  to  any  per- 
sons,  corporate  or  incorporate,  in  trust  for  any 
religious  or  charitable  purposes.  Catholic  or 
Protestant." 

It  will  be  recollected  that  almost  at  the 
I  last  sUge  of  the  Charitable  Trusts'  Bill  in 
the  House  of  Commons,  Lord  John  Rus- 
sell suggested  and  obtained  an  amendmeDt, 
by  which  the  Roman  Catholic  Trusts  we 
exempted,  for  two  years,  from  the  operation 
of  the  Act.  It  was  promised  that  a  mei- 
sure  would  be  introduced  next  Session, 
applicable  to  those  Trusts. 


LAW  OF.  EVIDENCE. 

COUNTY   COURT. — INT BBPLEADBB.— FRAUD. 
— EXCLUSION  OF  SVIDBNCB  IN  RILPY. 

In  an  interpleader  case  in  the  County  Court 
regarding  the  title  to  certain  goods  ^^J^ 
execution,  the  plaintiflP  gave  in  eridence  a  deed, 
vahd  upon  the  face  of  it,  by  which  th«  ««<=?" 
tion  debtor  had  assigned  to  him  the  goods  m 
Question.  The  witness  to  the  execution  of  the 
aeed  was  cross-examined  with  a  riew  ^^°^ 
that  the  transaction  was  fraudulent  aiwi  the 
deed  therefore  void.  The  Judge  of  the  Coonty 
Court  decided  that  the  plaintiff  was  bound  w 
give  evidence  in  the  first  instance  to  ^^^'^ 
the  validity  of  the  deed,  and  he  called  tip<m 
him  to  do  so,  and  refused  to  receive  J^^denw 
in  reply  for  the  purpose  of  rebutting  the  fraoa 
alleged  against  the  validity  of  the  deed. 

The  following  are  the  judgments  on  an  ap- 
peal to  the  Court  of  Exchequer,  «na™^V: 
'  consequence  of  the  importance  of  the  P^^^ 
in  issue,  we  consider  it  useful  to  state  f"»^' 

Pollock,  C.  B.,  said,— "We  are  all  agreed  »« 
there  must  be  a  new  trid  in  this  case  ^^^^ 
to  give  th9  learned  Judge  of  the  County  touj 
an  opportunity  of  admitting  the  evidence  wni 
was  tendered  by  the  plaintiff  in  reply  to  w^ 
defence  founded  upon  fraud,  set  up  Jf  J»?Tj 
to  the  deed.  I  take  it  to  be  a  wdl-wtabl^bed 
rule  of  practice,  that  at  a  tn^_BXmjJ^ 

^  See  case  of  Carberrg  v.  Cot,  Irish  Court 
of  Chancery,  T.  T.,  1863, 
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many  tnttters,  having  reference  to  the  conduct 
oi  the  cause,  are  in  the  discretion  of  the  Judg^e. 
Many  caaee  mif^ht  be  sogj^ested.    Suppose,  on 
a  trial  for  burglary,  the  case  for  the  prosecu- 
tion were  closed,  and  it  were  objected  that  no 
pRN>f  had  iyeen  giren  that  the  house  was  situ- 
ate m  the  parish  laid  in  the  indictment,  the 
Jndav  would,  no  doubt,  allow  that  fact  to  be 
established ;   but  he  would  not  be  bonnd  to 
reoeiye  the  evidence  to  supplj  the  omission.    I 
quite  agree  with  the  decision  in   fVrwht  v. 
WJUcost,  19  Law  Journal,  C.  P.  333.    There,  a 
primd  facie  case  having  been  established  by 
the  plaintiff,  the  defendant  introduced  an  en- 
tirely new  element  into  it ;  and,  although  the 
effeet  of  the  evidence  in  reply,  to  a  certain  ex- 
tent, strengthened  the  case  originallv  made, 
yet  it  rebutted  the  new  matter  adduced  by  the 
defendant ;  and  it  was  clearly  in  the  discretion 
of  the  Judge  to  admit  it,  and  he  did  so.    But 
there  are  cases  in  which,  I  thinlc,  the  plaintiff 
is  entitled,  almost  as  a  matter  of  right,  to  give 
eyidence  in  reply.    Where  there  are  several 
issues^  some  of  which  are  upon  the  plaintiff 
and  some  upon  the  defendant,  the  plaintiff  may 
begin  by  proving  those  only  which  are  upon 
hira,  leaving  it  to  the  defendant  to  give  evi- 
dence in  support  of  those  issues  upon  which 
he  intends  to  rely ;  and  the  plaintiff  may  then 
rebut  the  facts  which  the  defendant  has  ad- 
duced in  support  of  his  defence.    But  it  is 
urged  that,  in  the  present  case,  there  are  no 
pleadings,  and  that  the  plaintiff's  case  is  re- 
solved into  a  single  prooosition,  with  which 
he  must  deal  at  once,  ana  that  he  was  bound 
to  go  into  the  whole  of  his  case  upon  receiving 
the  intimation  of  the  defence,  and  that  such  an 
expression  of  opinion  is  to  be  found  in  the 
case  cited  in  tne  Court  of  Common  Pleas. 
But  I  think  that  the  plaintiff  was  entitled  to 
rely  upon  a  primd  facte  case,  by  proving  the 
execution  of  the  deed,  for  that  was  all  which  it 
was  incurot)ent  upon  him  in  the  first  instance 
to  establish.     He  had  a  perfect  right  to  do  so, 
and  to  leave  it  to  the  defendant  to  impeach  the 
consideration,  and  he  was  entitled  in  reply  to 
rebut  the  defendant's  evidence.      The  same 
principle  of  practice  is  recognised  in  the  action 
of  ejectment,  in  which  the  question  depends 
upon  the  title  of  the  disputed  property :  the 
plaintiff  may  prove  a  prUnd  facie  case ;  the  de- 
fendant may  then  set  up  an  entirely  new  case; 
the  plaintiff  may  then  in  reply  set  up  another 
case,  and  so  on  :  Doe  d,  Sturt  v.  mobbs^  and 
Howe  v.  Brenion^  are  authorities  in  support  of 
this  proposition.     I  therefore  think  that  the 
plaintiff  was  entitled  to  rest  upon  his  primd 
facie  case,  and  that  the  Judge  was  wrong  in 
refusing  to  allow  him  to  give  the  evidence 
which  he  tendered  in  reply  to  the  defendant's 
case.    I  am  therefore  of  opinion  that  there 
ought  to  be  a  new  trial." 

Parke,  B.—"  I  will  not  say  that  this  was 
not  a  matter  in  the  discretion  of  the  Judge ; 
but  I  think  he  onght  to  have  exercised  that 
discretion  in  accordance  with  the  rule  of  prac- 


tice in  these  matters,  and  that  according  to  that 
rule  he  ought  to  have  admitted  the  evidence 
offered  in  reply.  And  I  take  it  that  the  true 
and  reasonable  rule  is  that  which  was  laid  down 
by  Abbott,  C.  J.,  in  the  case  Browne  v.  Murray, 
Ry.  &  Moo.  254.  Before  that  case.  Lord  £l- 
lenborough,  C.  J.,  in  Rees\,  SmiM,*had  ruled 
that  where,  by  the  pleadings  or  by  notice,  the 
plaintiff's  counsel  knows  what  the  defence  will 
De,  he  is  bound  to  go  into  the  whole  case  in 
chief,  and  cannot  rest  upon  a  primd  facie  case ; 
end  he  went  so  far  as  to  hold  that  the  rule  ap« 
pljed  even  in  the  case  where  the  defence  ap- 
peared upon  the  cross-examination  of  the  plain- 
tiff's  witness.  But  Abbott,  C.  J.,  laid  down 
what  appears  to  me  to  be  a  more  reasonable 
rule,  by  nolding  that  the  defendant  was  bound 
to  prove  his  plea,  and  that  the  plaintiff  might 
answer  it  by  additional  evidence.  Browne  v. 
Murray  was  an  action  of  libel,  and  the  defend- 
ant pleaded  not  guiltv  and  a  plea  of  justifica- 
tion ;  and  Abbott,  C.  J.,  ruled  that  it  was  op- 
tional with  the  plaintiff  either  to  open  his  whole 
case  in  answer  to  that  which,  as  it  appeared  by 
the  pleadings,  the  defendant  intended  to  set 
up,  or  to  rely  in  the  first  instance  upon  the 
proof  of  the  libel  alone.  That  rule  has  con- 
stantly been  acted  upon  in  cases  in  which  there 
are  special  pleadings  raising  several  issues.  If 
this  had  been  an  action  of  trespass  for  taking 
these  goodSf  and  there  had  been  special  plead- 
ings, and  the  transfer  had  been  impeached  on 
the  ground  of  fraud,  the  plaintiff  would  have  had 
merely  to  show  his  title  to  the  goods  by  proof 
of  the  execution  of  the  deed,  and  the  defendant 
would  have  been  compelled  to  prove  the  fraud. 
In  this  case  there  are  no  pleadings ;  the  bailiff 
has  taken  these  goods  in  execution  and  the 
plaintiff  claims  them  as  his  by  >nrtue  of  the 
deed  which  he  gives  in  evidence ;  and  the  de- 
fendant who  seeks  to  set  that  instrument  aside 
as  fraudulent,  must  establish  fraud,  upon  the 
universal  principle  that  every  transaction  in 
the  first  instance  is  assumed  to  be  valid,  and 
the  proof  of  fraud  lies  upon  the  person  by 
whom  it  is  imputed.  The  transfer  of  property 
by  deed  is  good  and  valid,  without  proof  of 
con8ideratk>n ;  and  therefore  the  plaintiff,  by 
proof  of  the  deed,  established  a  primd  fade 
case,  and  the  defendants  were  bound  to  show 
that  it  was  fraudulent,  and  the  plaintiff  was 
clearly  entitled  to  call  any  amount  of  evidence 
to  disprove  the  fraud.  I  therefore  think  that 
the  Judge  was  wrong  in  rejecting  the  evidence, 
and  that  there  onght  to  be  a  new  trial." 

Alderson,  B.,  and  Martin,  B.,  concurred. 

Shaw,    appellant;    Beck   and    another,   re- 
spondents.    8  Exch.  Rep.  392. 


Car.  &  M.  1. 


»  8  B.  &  C.  737. 


LAW  OF  COSTS. 

PROSECUTION    BY  THE    LORD   MAYOR. 

A  PERSON  of  the  name  of  Archibald 
Wilson  was  committed  by  the  Lord  Mayor 
of  London  for  trial  for  an  indecent  assault. 


'  2  Stark.  31. 


3V^ 


Law  ^  0tMi.-^Jitanusim$0i49Jimitt9d. 


The  indictmeiit  for  the  offienoewis  removed 
from  tlie  Centnl  Criminal  Conri  into  the 
Comt  of  Qoeen's  Bench  «t  the  defendant's 
inatance,  and  a  ooayictwrn  took  place*  The 
proaecntion  was  conducted  hj  tiie  CStj  So* 
HcitDr^  in  obedience  to  the  directions  of  the 
Lord  Mayor;  and  the  expenses  were  de- 
fiomd  ottt  of  the  cit^  funds. 

On  a  qneation  saiaed  hafoaa  the  CoBrt» 
whether  the  ease  was  within  thefitet.  5  ft  6 
Wm.  &  M.  c.  11,  8.  3,  the  Queen's  Bench 
decided  that,  inasmneh  as  the  Lord  Mayor 
was  not  personally  Sable  for  the  expense^ 
he  oonld  not  be  considered  as  a  prosecutor, 
and  the  side-bar  rule  taken  out  to  tax  the 
oosta  waa  set  aside. 

Loid  CampbM,  &  J^  Baid*r- 

''  I  re^pwt  very  much  that  the  costs  of  this 
proseentton  cannot  be  recorered  from  the  de- 
fendant. There  \a  no  doubt  that  the  conduct 
of  ^e  Lord  Mayor  ia  instroding^tbe  cityso- 
heitor  to  conduct  the  prosecution,  was  most 
laudable;  and  had  the  uroseculion  not  been  so 
tHd4  most  probably,  hare 


befina£ulafeof)ttslioe;  butweaielMaBdbf 
Ihe  nilas  of  taMvand  cannot  eive  the  tattHk  of 
the  prosecution,  howefor  Ian wk,  note  tks 
case  is  brouabt  within  Stat  5  ft  6  Wm.  frlLe. 
11.  8.  3.'    'nie  object  of  that  Statutevai  ts 
indemnify  a  class  of  prosecuton  afliut  Aa 
Its  of  prosecutiona,  which  it  was  thflir  d&tf 
to  institute     la  i2%^  t. —*-—%*  the  pun* 
cution  was  by  the  gnardiani  of  the  uaifl%  wk 
were  pemonaily  iiafaie  for  tha  ooeta.eCtiie  (Si* 
tecutton»  which  they  could  not  have  dnijfpdi 
to  the  parish.    But  Rem  t.  GmJ;,'  eitedby  ay 
brater  C6knda%  deddes  conelnsMr,  ttat 
the  olijeet  of  the  Statute  being  to  iDdnu/Jr 
the  pzosecntor   there  mnst  be  a  pnMecnlMr 
liable  to  the  expenses,  or  the  esse  is  not  williia 
the  Statute.  Now  ia  the  present  csm^  tfaa  Lvdi 
Mayor  was  not  liable;  therefore  this  oaeii 
not  within  the  Statute.      ColeriigB  in  aid 
mffUwmm,.  J.,  ooncnrasd    Tk9  Qmmfs  1K^ 
sem  I  Ellis  ft  B.  697. 

*  Extended  by  Stat.  5  ft  6  Wm.  4,  c.  33,  s. 
3,  to  the  leeogaisanoas  pnmded  Hof  bf  Ibt 
section. 

*  15  0.8.  1060.        •  lifanftRySa** 


ATTORNBTS  TO  M  AMHTTBD. 


jUS(Aaelmas  Termt  1853. 

[Cottcluded  fram  page  S70.] 
Clerks'  Namet  mnd  Beridmces^  To  whom  Articled,  Aseigned,  ^c 

KelasU,  William*  SO,  Maoebeeter-atfeet,.  Kiag's- 

cross ;  and  Farabam        •        *        .        *        .  Thomas  Forbes  Kelsall,  Panbaai 
Kiag,  WUIiam,  4.  Offord-atreet,  lalingtoB;  and 

LincoloVion-fields  •        •        •        ..  Robert  Carr  Andrew,  Brixwortb 

Kmg,  Wniiam  Waririck,  17,  Sii^lane;  and  32, 

Tredegar^qnare  •         .        •        •        •  Jobn  Linklater,  17,^  Size-Une 

Laagboima,  Prank,  3t,  KeBtOD^sdrset,  Branswick- 

e^asf*';  sod  Whitby J.  Bedianaa,  Wbitbj 

Lamranoe,  £d«,  jna.,  14,  Old  JewrjMsbaaa.}  Londan  T.  Flews,  Old  Jewry-chambera 

Lloyd,  Artfanr  Gore^  C4,  Donbigb^placa,  Piaalioo    .  Willim  Hobba.  RoMliag  ^    ^ 

Usyd,  Rtobard  Geotge  DaWea*  6, .  Bdith^grore,  H. BfMsoar,  UTeqwoi  i.G.lL  Taylor, Ns«  Stme» 

West  Bfooaptoa  •        ..       .        .      street 

BImfaall,  WUlisB^  S7,  Aliied^atieet,  laUnglaa; 

andDorham      .  .•,..«  J.£MJ)dsnhaU,J)urbam 

Maralon,  Rereiyal,  3,  Camdea-at,  Camdem-lown ^ 

and  Lndlow  •  .        •        •        .  W.Urwick,  Ludlow 

BPLaren,  Andrew,  York  ....  W.F.Clark,  York 

Meieaif^,  Artfanr,  16,  Compton^streetreaat,  Bruns- 

wiplw square}  and  Wtabeacfa    ....  CMetealfe^juD.,  Wisbeaeb 
HUlett,  Jobn,  Jan.,  loS,  Cornwan-terniee,.DoT«r> 

road ;  and  Psanance J.  N .  R.  Millatt,  Pensanee 

Moselsy,  Jobn  Kent,  BnosmokdniiMte ;  Ijambw^ 

wflU  ;  and  Old  BnrlingtoB*atnat  •        .  J.  Pike,  Old  BurliagtMi-stieet 

NicbolsoD,  Richard  Ward«|lipon  .        •        ..  R.  Nicbolson,  Ripoa 

Norton,  William  Soath,  5,  Norfolk-atreet,  Strand; 

and  Town  Blalliog S.  Norton,  Town  MaUiiig 

Oldakar,  Cbarlea,  11,  B#dfbrd*row ;  and  Fladbury  E.  Ball,  Pershore  fTt^aaa 

Parker,  William,  92,  Amiett's-cresceot,  Islington,  J.  Parker,  Cbeppiag  Wyoombs;  R.  S.  orep»» 

and  Cbepiiina  Wwoeasbei         ....        An  ^el-court  -^^. 

Pairle,  John  Chriatopber,  44,  Paulton's-square      .  W.  F.  Walker,  Gray*s-inn*sqiiare ;  C.  A.  IR^ 

add,  4m.,  ditt*',  8«  M;  Caop«r,  ditto 

Bsasisy,  idIM,  9^  CbestssHsnaee,  Regenre<park  JaaM*  Passhey,  BeiMiniw-<eywre 
PesriMslosi,  W4IUam.  30,  SidmonlMleeet^  OangrV- 

inn-road ;  Plusisss,  near  Mold  aad.Chaatac     .  P.  S.  Humberaion,  Cbestsr 
Penfold,  Jobn  Coneber,  y,.niBa<iiiok*st^,  Trinity- 

aqnare ;  and  Brighton    .        .        ..       .        .  W.  PSnfold,  Brighton 


derkt*  Names  and  Bmdmms^ 
Perry.  James  Williwo,  6,  frtdfirick'e- piece.  Old 

Jewry ;  aod  fifnnhigiuuii 
Plunkett,  Henry,  Stourbridge 
Polbm,  Arthur  £d.,  i,  Montague-et.  BwttelUq. 
Poncia,  Thomas  Frapeis,  Birimngbaoi    . 
Poole,  John  Darid,  9,  Park-walk,  Chelsea ;  and 

Clifton 

Pwtt,  Walters  Presk,  50,  Upper  Bedford-pl. ;  Ot. 

Perey-st.;  Little  Janes-st ;  an^TbeoMdVrd 
Rstmlan,  John  Farr,  4S,  Notting-bill-sqiiare  . 

Robinson,  Frederick  Dalgarno,  9,  Cheeham  street, 

Belgra«e-s(|uare 

Biw,  Jeaiafa  Stidder,  Sotttlunpten 

Sadler,  Benjamin   Greame,  6,  Frederick's-ftee* 

Old  Jewry ;  and  Worcester    , 
Saliebiiiy,  Thomas    Dodson,  5,   WhaHon-street, 

Pentonyille ;  Nortbiesaseeiit;  and  LsAcasler 
SMdonoa,  William  Barker,  Leeds 
Sbaraian,  Bbttbew  Reid,  near  the  Pond,  Lower 

Clapton 

Shoobfidge,  Hvrr*  2,  PrincessVter.,  Albert-rd. 
SimmoM,  Wm.  Edjnsrd,  8,  Sha/lesbiuy-cresoeBt, 

Pfmlico;  and  Droitwjob 
Sia^Mon,  William  Heory,  96,  ftamdoiwae^tiirraee, 

LMMbetb  ;  Bwbill ;  and  CUebastor 
SmaU,  Wn^  €St,  fjiaton^Aq.;  aod  JiBi9t»n.M»r 

BmMt,  mOMf,  JM.,  e,  WlMtlMTy-r<r.,  Rirrow-rtf ; 

Clift^arMmee;  and  Q4iMtt'»«s*d,  IMMaB 
Spencer,  WUIiam,  1«.  Alfred-plase*  Bed/ordrS^*; 

and  Keighley 

8l0fiHBa,  John  Beeebing,  5,  WarwiriiHiettrt,  Htrt- 

hon ;  sad  Brawtree  .«..«, 
Stnbbs,  X.  Jas.,  15,  Noithamploa*park,  BaU*s-pond 
lliompaoD,  Charles  Robert,  118,  Great  Rnssell- 

■iBset,  Bbeesabory  ;  aad  Wfaltebavea    . 
Tbiu;iPDod«,  Henry  Jidin,  Battle,  Sussex  . 
Tiplady,  John,  juo.,  7,  Upper  Maxylebone-street, 

M id«Beaex  ;  aod  New  Elvet,  Duibam 


To  uAovkArtickd,  Auiffned,  &c. 


WaBrer,  Fiaacis,  50,  Fencfaareb*st. ;  and  Dulwich 
Webster,  Joba  Fred.,  5»  Oral-read,  Cantden'towa 

Witball,  Charles  Edward,  7,  Parliament^treet 
Woodman,  Benjamin,  S,  Clifton-cottages,  Cam.- 

bcffwell-green  .  .        . 

Werdey,  Cbaries  Rpdsdell  (articled  as  Charias 

Wersiey),  S5,  Mtmtague-st.,  Rvasen-sqitare ; 

aad  GaiaebeNNigh 

Wisgbft^  Bdiraid,  S,  Oaialbrd-prace,  Bamsbuiy- 

parii  V  Wbiadem'-emrft ;  aad  StrmtflMd   . 
Waght,  TboMM,  Nottiagbam 
Wyatt»  Chartas  WilUan.  C3|  Cbariott»4treet ;.  aad 

Banya: 


J.  W.  Whateley,  Birmingham 

H.  Coraer,  Stourbridge 

Denton,  Kinderley,  and  DoaiTifla«  ldAOobL's»iB0 

£.  Wright,  Bizmingbam 

F.  Short,  Bristol 

J.  Pratt,  Wootton  Bassett 
r.  Randall,  deesMad,  Caatla^ateaaC;  J.  MardMli^ 
deeeased,  FttsmTaL*a4Ba  ^  T.  Bi»  Wilkin>dhfeo  { 

T.  Randall,  Casae^etreet 

D.  BofB,  Eiy^place 
W.H.Afately,  ^ 


H.  G.  Goldiogliaai,  Worcester 

J.  Sharp,  Lancaster 

R.  A.Dufty,  Leeds ;  C.  ^ixoa,  ditto 

D.  S.  Morice,  Colemao-street 
G.  J.  Shottbridge,  5,  Bedford-row 

J.  Holyoake,  Dteitwicli 

Freeland  and  Riapari  Cldoliesier 

JoeefOi    Rirdwadanai   Buctoa'ayoB^ftMi  i.  i«l» 

Richardson,  ditto 
J.  Wheeloek,  Chaneery-lttae ;    T.  ftatth,  wau^ 


,  WiUMB  Haary  Bedford,  13,  CedUt.; 

and  Wakefield 

TnaOD,  George,  9,  Alfred-place.  Bedford-sqnare ; 

Sautiiamptoi^row ;  and  Staamore 
TveedaU^  Jaaas  Fiadsriek,  Oldhn     . 
IVaddington,  Granr.  Ferrers,  Pontypool;  and  Usk 
Wadeaon,  James  Weyman,  Romfonf     • 

Waliivrigfat,  Geo.  Wm.  Read,  8  Wobuni-place    . ,,  ,,    ,  ,.        «    «i  ^    n  j 

Walker,  Chaa.,  69,  Stanhope.st.i  and  Hnddersfield  B.Terry,  Bradford,  Yorksbixe;   R.  Hird,  Hud- 

dersfield 


G.  Spencer,  Keigbley 

E.G.Craig,  Braiatree;  T*  H.  Bowv,  CJiaDcary'tat 
T.  Parker,  St.  Paala*-cbaicbyani 

W.  Perry,  Whitebarso,  W.  U.  A^drarst,  Old  Jawrf 
Michael  Lane,  Brainiree  ^  Robert  Young,  Battle 

John  Tiplady,  Durham 

J.  Maradea^  Waltefiald 


H.  Tuson,  Ilcbester 

J.  Soffliaeniealfli,  Oldham 

A.  Waddington,  Usk ;  J.  James,  jun.,  Newnbam 

S.J.Wadeson,  Austin  Friars;    C,  Evans,  Griy^ 

inn-square 
J.  Combe,  Staple-ina 


H.N.  Fisher,  Femsburcb-street 

J.  WeUter,  MiuobaBter ;  C.  fi.  White,  Grdat  Mttl- 

borongb-street ;  E.  White,  ditto 
T.  E.  Doane,  New  Broad-street 

W.  Woodman,  Morpeth  j  R.  Compton,  Old  Jewry 

T.  Oldman,  Gainsborough 

R.  H.  Hdbbea,  Sciatfofd-u|ioiKATOn 
G.  Rawson,  Nottingham 

C.  W.  Pon«,  Chester;  H.  B.Roberts, 


Nothu  Uft  ut  ilu  MuitnU  Offices  on  the  I9tk  May,  185S. 
Ckomm,  Wmiaa,  ilsag^  Lyna ;  aadiBawdley       .    W.  Marcy,  Bewdley ;  P.  R.  Partridge,  Lymt 
CMalHV,  Cocmar.  ft»  AHwatdMBana,   iaUagtaa^     M.  CoaMmr.  deew,  Oownbna  Maiket^  G% 

aadKiag'aLyaa, Lyaa;  F.BwPartyiy>  dJlte 

lfj^hi%  WiUiam  lVl«*  WaalsijQii       *       .        .    WiUisai  Nakaa,  Waolmah. 
Palmer,  PUUp  Hitcben,  Thorpe,  Comily  NQr6>lk  .    TJ^mm  a*<dw>»Jiri—g» Jyawfaak. 


3}%      Attorneys  to  be  Admitted.-^Leffoi  Aniiquitiei.^Stiperwr  Oowrte :  Lord  Chaneettor. 

Notices  to  U  addid  to  the  ZUt  jntr§uMnt  to  Judge't  Orden, 

Clerks*  Names  and  Residences.  To  whom  Articled,  Assigned,  ^c, 

Arnold,  Harry,  164,  Great  College-st.,  Camden- 


J.  Carnell,  Tonbridge 

J.  B.  Girdleatone,  Fontefract, decewed 


town ;  mad  I'onbridge 
Anuidel,  Robert,  Pooto&aot 
Badger,  Heary  Parkin,  2,  Pembroke-ter.»  Fincbley. 

road  

Bubb,  Charles,  57,  Margaret- street^  Cavendish- 

square ;  and  Cheltenham        .        .        .        .J.  Bubb^  Cheltenham 
Meioer,   William,  29,  Granville-aqnare,  Penton- 

viHo ;  Reading ;  and  Uxbridge 
Motley,  Ebeneser  Cobb,  Hull 
Nieholaon,  Stewart    Fleming,  SO,    Grove-place, 

Brampton ;  Kensington ;  and  Ozford*Btreet 
Proctor,  Henry,  23,  John-atreetr  Bedford-row 


T.  Badger,  Rotbetham 


J.  J.  Blandy,  Reading. 
C.  H.  Phillips,  HuU 


Ridley,  Joseph  James,  Seaforth ;  and  Liverpool 
Soars,  Benjamin,  7,  Sooth-square,  GrayVinn 


J.  G.  Seton,  12,  York-Baildings,  Adelpfai 

£.  Futvoye,  23,  Jobs-atreet,  Bedford-row  ;  O.  H. 

Sawtell,  ditto 
J.  Townsend,  Liverpool 
S.  Carter,  Birmingham 


Weet,  Thomas,  Upper  Holtowoy     .        .        .        .    S.  Walters,  Basinghall-street 

[The  Names  of  Applicants,  who  had  given  Notice  for  Trinity  Term  as  well  as  Michaelmas,  and  who 
were  Admitted  in  Trinity  Term,  are  omitted. 


LEGAL  ANTIQUITIES. 

THB   INNS   OP   CHANCXRY. 

From  •'Chancery  and  Historical  Memo- 
randa," by  E,  R.  P.,  receafly  printed^  we  ex- 
tract the  following  earliest  authentic  dates  of 
the  Ions  of  Chancery :  — 

Caiflford's  Inn— Edward  III.,  1327. 

Staple  Inn— Edward  III.,  1376. 

New  Inn,  formerly  "  Our  Lady  Inn." 

Thavl^s  Inn— Edward  III. 

Clement^e  Inn— Edward  IV. 

Farnivars  Inn — Henry  IV. 

Lyon's  Inn — Henry  V. 

Bernard's  Inn,  formerly  Mackworth  Inn — 
Henry  VI. 

There  had  also  anciently  been  the  following 
Inns: — 

Johnson's  Inn  at  Dowgate. 

Another  Inn  in  Fewter  Lane. 

Another  Inn  in  Paternoster  Row. 


Chester  Inn,  or  Strand  Inn,  near  Strand 
Bridge,  now  Somenet  House. 

Stowe,  in  his  History  of  London,  says  of 
these  houses  or  Inns,  there  were  in  all  14, 
''  whereof  9  doe  stand  within  the  libeitiea  of 
this  citie,  and  5  in  the  snbarbs  thereof.** 

The  learned  Editor  remarks,  that  **  it  seems 
difficult  to  apprehend  why  the  Inns  of  Cotart 
acquired  their  pre* eminence,  and  that  the  Inns 
of  Chancery  should  have  inferior  pritifeges  to 
them."  And  he  conjectures  that  this  was  owing 
"  probably  from  the  former  Inns  being  more 
spacious  and  inviting  to  thesonsof  noblemenand 
those  devoted  to  the  Bar:  they  had  the  inflnenoe 
to  obtain  those  acts  of  restraint,  and  subse- 
quently to  enable  those  Inns  to  assume  the  dic- 
tation as  to  its  members  being  entitled  to  he 
called  to  the  Bar." 

There  is  evidence,  however,  that  Clifford's 
Inn  exercised  the  power  of  calling  one  of  its 
members  to  the  Bar. 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS, 

AND    SHORT   NOTES    OF     CASES. 


ULttvts  C^ftttceniir* 
Townley  v.  Deere.    July  9,  1863. 

APPEAL,  LEAVE  TO,  AFTER  EXPIRATION  OP 
FIVE  YEARS,  UNDER  ORDERS  OF  AUGUST, 
1852. 

Motion  refused  for  leave  to  appeal  from 
orders  of  the  late  Master  of  the  Rolls  made 
in  the  year  1842. 

Blderton  appeared  in  support  of  this  motion, 
under  the  6th  Order  of  Aujjust  7,  1852,'  for 

'  Which  provides,  that  <'the  Loid  Chan- 
cdlor"  "shall  be  at  liberty,  where  it  shall  ap- 


leave  to  appeal  from  an  order  of  the  late  Master 
of  the  Roils,  made  in  March>  1842,  directing 
an  issue  devisavit  vel  non  to  ascertain  the  va- 
lidity of  a  later,  in  opposition  to  an  eaiiier,  will 
of  a  testator,  to  be  taken  pro  eonfesso  upon  the 
trial  not  having  taken  place  within  the  time 
limited  for  the  same,  and  also  an  order  in  the 
April  following  directing  the  payment  out  of 
Court  to  the  trustees  of  the  earlier  will  of  the 


pear  to  him  under  the  peculiar  drcnmstanoes 
of  the  case  to  be  just  and  expedient  to  enlarge  ^' 
the  period,  limited  by  Order  2  to  five  ymrs 
from  the  date  of  any  decree,  order^  or  dismis- 
sion, for  an  appeal. 
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rents  of  the  premises  in  question.  It  appeared 
that  the  record  had  been  withdrawn  pending 
an  appeal  to  the  Privv  Coancil  from  the  Eccle- 
mastical  Court,  and  tnat  the  later  will  had  been 
declared  in  favour  of  by  the  Privy  Council. 

C,  Purton  Cooper  and  A»  J.  Lewis,  contrk. 

The  Lord  Chancellor  said,  there  were  no 
special  circumstances  to  take  the  case  out  of 
the  usual  course,  and  the  motion  was  accord* 
ingly  refused,  with  costs. 


»K3lUv  of  t|)e  Xt0lU. 

Cowley  V.  fi^atts.    June  24,  1833. 

DBCRSB  POR  SPECIFIC  PBRPOBMANCE  OF 
CONTRACT  SUBJECT  TO  RBFBRCNCB  AS 
TO  TITLB. — VACATING  ENTRY  AS  AB80- 
I.UTB   DECREE    UNDER  1  &  2  VTCT.  C.  110, 

A  nuftion  was  granted,  with  costs,  to  vacate 
em  entry,  under  the  I  Sf  2  Vict.  c.  110,  s, 
I9t  as  an  absolute  decree  for  payment  of 
3,800/.,  of  a  decree  for  the  specific  per- 
Jormauce  of  an  agreement  to  purchase  for 
that  sum  subject  to  a  reference  at  Cham- 
bers as  to  title. 
In  this  suit  on  behalf  of  the  vendor  for  the 
specific  performance  of  an  agreement  to  pur- 
cnase  for  3,200/.  a  public-house,  it  appeared 
that  he  had  registered  under  the  1  &  2  Vict 
c.  110,  s.  19,  as  an  absolute  decree  for  the 
payment  of  3,200/.,  the  decree  for  specific  per- 
formance, which  had  been  made  therein  sub- 
ject to  a  reference  at  Chambers  as  to  title ;  and 
this  motion  was  accordingly  made  for  the  entry 
to  be  vacated. 

Rogers  in  support ;  5.  F.  BUion,  contrk. 

Cur.  ad,  mtlt. 
The  Master  of  the  Molls  granted  the  motion 
with  costs. 


Moodie  v.  Banister.    June  7,  1853. 

SUIT  TO  SET  ASIDE  DEED.  — «  TRUSTEES 
VSDKR  SUBSEQUENT  DEED  MADE  PAR 
TIES    BY   AMENDMENT. 

An  ohjeetion  was  allowed  in  a  suit  to  set  aside 
a  deed  of  assignment,  that  the  trustees,  who 
uere  resident  in  Scotland,  under  a  subsS' 
quent  deed  for  the  ben^  qf  creditors  who 
had  been  parties  by  amendment,  were  not 
brfore  the  Court, 
Bacon  and  Speed,  on  the  hearing  of  this  suit 
to  set  aside  a  deed  of  aesignment,  dated  in 
January,   1847,  took  an  objection    that    the 
trustees  under  a  subsequent  deed  for  the  be- 
nefit of  creditors  and   who  had  been  made 
parties  by  amendment,  were  not  before  the 
Court.    It  appeared,  but  was  not  proved,  that 
the  trustee  of  the  plaintiff's  marriage  settle- 
ment was  in  Van   Diemen's  Land,  and  the 
three  trustees  under  the  deed  in  Scotland. 

DaBte/and  Tripp  for  the  plaintiff,  contrk; 
Brisiowe  for  other  parties. 

The  Vice-Chancellor  said,  that  as  the  plain- 
tiff had  made  the  three  trastees  parties,  she 
ought  to  have  served  them  so  that  they  could 


appear  if  they  chose,  and  the  objectioo  was 
accordingly  allowed. 

lyAlmaine  v.  Moseley.    July  6,  1853. 

WILL.  —  CONSTRUCTION.  —  WHETHER  RBAI« 
AS  WELL  AS  PERSONAL  ESTATE  IN- 
CLUDED. 

Held,  that  where  a  testator  gave  and  be- 
queathed all  the  residue  of  his  estate  and 
effects  to  trustees  {two  of  whom  were  mp* 
pointed  executors)  in  trust  to  collect,  get  im, 
and  receive  the  same  and  to  invest  in  cob* 
sols  and  to  pay  the  interest  to  the  pkrimt^ 
for  life,  and  at  her  death  to  pay  and  divide 
among  her  children  as  therein  directed,  real 
as  well  as  personal  estate  passed. 
The  testator,    Mr.  Hewson,  bv  his  wiU^ 
dated  in  December,  1846,  gave  and  oequeathed 
all  the  residue  of  his  estate  and  effects  to  the 
trustees  therein  named  (two  of  whom  were  ap- 
pointed executors)  in  trust  to  collect,  get  in,  and 
receive  the  same,  and  to  invest  in  3  per  cent. 
consols  or  other  government  security,  and  to 
pay  the  interest  thereof  to  the  plaintiff  for  life, 
and  at  her  death  to  pay  and  divide  among  her 
sons  on  attaining  21,  end  her  daughters  on  at- 
taining that  age  or  marriage.     The  quesUon 
arose,  whether  the  words  passed  real  estate  or 
only  the  personal  estate. 

Chandless  and  F,  J.  Wood  for  the  plaintiffs  ; 
Cole  for  the  defendants. 

Wickens  for  the  Crown,  there  being  no  heir. 
Bacon  and  Shapter  for  the  trustees  and  eire- 
cutors. 

The  Vtce-Chancellor  said,  that  there  was 
nothing  in  the  will  which  was  inconsistent 
with  the  intention  to  devise  real  estate  so  as  to 
limit  the  meaning  of  the  word  **  estate  "  which 
was  sufficient  to  pass  real  estate,  and  the  gift 
therefore  passed  the  real  estate. 


tBltt'Cf^anttJitix  ^ituort. 
Slainton  v.  Tattersall.    July  20,  21,  1853. 

CONTRACT    FOR    PURCHASE. — RESCINDING. 
— MISDESCRIPTION. 

An  agreement  for  the  purchase  of  a  freehold 
estate  was  rescinded,  where  it  was  described 
in  ike  conditions  of  sale  as  being  "  No,  68, 
Pall  Malh"  while  it  was  at  the  back  of  ike 
houses  in  Pall  Mall,  and  the  passage  lead^ 
ing  to  it  was  in  an  unsafe  state  and  over 
cellars  in  the  possession  of  other  parties. 
This  suit  was  instituted  to  rescind  an  agree- 
ment to  purchase  a  freehold  house  which  was 
represented  to  be  No.  58,  Pall  Mall,  on  the 
ground  of  misdescription,  as  it  was  at  the  back 
of  the  houses  in  Pall  Mall,  and  the  suppretsion 
of  the  fact  that  it  was  approached  by  a  passage 
over  cellars  in  the  occupation  of  other  parties, 
which    was    incapable    a     supporting    heavy 
weights,  and  was  entered  by  a  doorway  in  Pall 
Mall. 

Matins  and  Steere  in  support ;  Folleit  and 
T.  Stevens,  contrk. 

The  Vice-Chancellor  said,  that  the  access  to 
the  house  was  not  such  as  a  purchaser  could 
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be  impelled  to  accept  under  ordiiiaiy  con* 
ditions  of  sale,  and  that  the  agreement  moat 
accordingly  be  rescinded. 

IFCceHE^snrrnorr  QBIaiilr. 

Meel  V.  Warde,    July  U,  21,  1853. 

SaUITY  JURISDICTION  IMPROVXKVSIT  ACT. 
— liKAVX  TO  8E&VB  MOTION  FOR  DRCftSB 
ON    DSFANOANTS   ABROAD. 

Ord&ttmmde/or  leooe  to  $eroenotkei^mtoiion 

for  ^tlotroi  mnder  tke  15  ^  16  Vitt.  e«  86, 

^.  15,  Oft  d^muknit  ta  Amtrioa,  ami  for 

Mfoiee  ot  ike  oamt  time  ^  copy  order  and 

<^f  the  qfuiamt8fiied,'--oix  we^  Juptdin 

vhieh  io  rtpiff. 

This  was  an  application  for  leave  to  serve 

notice  of  motion  for  a  decree  under  tke  15  ft  16 

Vict.  c.  66,  8.  15,  on  certain  defenitanta  resi- 

d^t  in  America. 

J,  V,  Prior,  in  support,  suggested  that  a 
copy  of  the  order  ana  of  the  affidavits  filed 
should  be  served  at  the  same  time  as  thenotiee 
of  motion,  and  six  ireeks'  time  be  given  in 
wfakh  to  reply. 

Tbe  Viee^Chancelior  made  the  order  ac* 
cordingly. 

Court  ni  e^cbequtr. 

Gibbs  V.  Fremont.    July  6,  1853. 

BILL  OP    BXCHANOB.  —  RUJUB   AS  TO  RAT* 
OF  INTBABBT. 

Held,  thai  the  rate  qf  imtoreot  on  a  bill  of 


egehm^  ia  pooemed  ^  that  of  ffo  flMi 
wkere  the  oontraci,  m  rmpe^r  of  fdueh  U 
wm$gooen,%9mode.  ArulewOMoeeeHmfkf 
made  eAeobUe  to  imereaoe  to  ike  nk  ^ 
CaUfomioM  imtortot  at  26  per  emU,  m  c 
bill  drawn  there  on  a  party  in  fVodm^tfm, 
the  verdict  for  the  amonnt  of  the  hiUwitk 
the  interest  of  the  latter  place  of  6  per 
cent,  and  although  the  drawer  wet  al  the 
time  of  dishonour  m  JVashingtou  eoiooiiee 
thereof  given  him  there » 

This  was  an  action  on  a  bill  of  eacchanffefor 
6,000  dollars,  drawn  by  the  defendant  ia  Upper 
California,  and  indoreed  to  the  plaintiff  at  San 
Francisco,  on  the  United  States'  Secnmyof 
Stote  at  Washington.  It  appeared  tbe  defasd- 
ant  was  at  Washington  when  the  bill  was  pre- 
sented and  dishonoured,  and  that  notice  of 
such  dishonour  was  given  him  at  that  place,  ud 
on  the  trial  the  verdict  passed  for  the  amount 
of  the  bill  with  interest  at  6  per  cent,  vhidi 
was  the  rate  at  Washington,  subject  to  tlua 
motion  to  increase  the  same  to  25  per  cent., 
the  Califomian  rate  of  interest* 

BooUl  showed  cause  against  the  role  vhidi 
had  been  accordingly  obtained. 

WiUes  in  support 

Oaf,  ad,  veil. 

The  ComK  said,  the  iflleiest,  as  asufi^  ^ 
drmrer,  foUefwod  that  of  tfe  plaee  wheietoe 
contntft  was  made,  and  the  rale  was  tbsrmi 
mMls  alMolilte  toincreMe  the  veidiel. 


AMALYTtCAL   l>IGCST   Of  CASCS, 

RRPORTBD  IN  ALL  THB  COURTS. 


®ottct«(  of  iEqttits. 

LAW  OF  PROPERTY  AND  CONVEY^ 
ANC^NO. 

[Concluded  from  p.  364.] 
powftR  OP  AFVon^ntBirp. 
2.  Effect  of  umM  Umitutton  engrafted  on 
prior  wUid  em.— flsmelmess.— A  maninge 
sctlftsmeat  contprised  a  sum  of  SO^OOOi.  South 
Sea  Annuities;  7,0001.  31  per  eent  Reduced, 
and  3,1501,  sew  4  per  eents.;  also  certain 
shales  in  a  Company;  and  34,000  French 
rmles.  These  were  eettkd  on  trwBtv  to  raise 
an  anaoity-of  500/.  for  the  life  of  the  erife  for 
her  s^Kirale  use,  subject  thereto  for  the  fans- 
band  «id  wiCs  for  their  joint  lives  *,  if  the  wifo 
shoold  pre-decease  her  husband,  then  on  trust 
to  rsiae  8,000Z.,  over  which  a  general  power  of 
wpointment  was  given  to  die  wife;  and  as  to 
tne  rest,  after  tho  death  of  the  wife  so  f»e*de* 
ceadng  her  husband,  for  him  for  hfe,  and  after 
his  death  in  trust  for  all  and  every  or  such  one 
or  more  eselumvely  of  the  other  or  others  of 
the  relations  in  blood  of  the  said  S.  H.  (the 
wi£a),  at  the  time  of  her  decease,  within  the 
eighth  degree  of  consanguinity  to  her^  at. such 
age,  day,  or  time,  or  respeetive  ages,  days,  or 
^         and,  if  more  than  one. in  such  shares* 


and  proporticms,  and  with  such  annual  snms  of 
money  and  fntMre  or  esBscntery  or  edwr  trostt 
(such  annual  aums  of  money  and  ^'^^^ 
executory  or  other  trusts  bein<?  for  tJ»  »f*y 
of  the  said  rebitions  in  blood  of  the  said  5.  n., 
within  the  degne  nfonsaid,  or  wme  w  one  of 
them),  and  in  such  manner  as  Ac «daf.«' 
showid,  notwitiistaiiding  her  ^i^ruM^vf^^ 
last  will  and  testament  in  iitiiing,  ersflf  co(B^ 
cil  or  eodicila  in  writng, or  «'f?''**l\ 
wnlings  in  the  natsre  of  or  Vf^'^^vL 
will  or  codicil,  to  be  signed  and  po^^J^ 
her  in  the  presence  of  and  to  be  fc*****^ 
two  or  more  credible  wilnsssss,di«et  srsp- 

point ;  and  in  defouk  of  such  direett<»^'P^ 
potntment,  and  so  ftur  as  any  ^^^^^'^^^^Lg^ 
appointment  should  not  entend,  ^J^^^ 
such  person  or  persons  as,  'm*^  - .  .^JiT 
for  the  distribution  of  the  eftcts>ef  ay«*T 
wonld,  at  the  decease  of  «1>««^  ^'jun^ 
become  entitled  thereto  as  her  aszt  el  nni » 
case  the  said  A.  M.  (the  hoshaad),  hj/^ 
her  lifetime,  and  she  had  died  po"eeisai»«^ 
of,  his  widow  and  intestsle*  "Ths  ■J!"'Tg^ 
also  comprised  certain  plate,  linen,  <»'°'»  ^ 
over  which  a  geneiid  power  ^^^^^^f^A^ 
was  given  to  the  wife,^  take  eftecK  aner 
death  of  4he  hnahand* 


AmtasfiitmlDigw$^4f0m99g  Cami» 9/ Mqm$if-*. 


It  mwiiriwfd  also  eertain  tharea  in  a  poUic 
Kbrarf  ,  and  tifiketa  of  admiaaioa  to  a  tkeatve, 
and  jewellery,  &c. ;  and  as  to  theae,  tke  setde- 
Btent  gave  to  tbe  wile  a  general  power  of  gift 
mad  afipoMitment,  either  during  her  life  or  after 
lier  death,  as  well  as  over  what  she  should  sare 
out  of  her  separate  income. 

The  wife  died  many  years  before  her  hus- 
band. By  her  will,  she  said:— *'I  do,  by 
virtue  of  the  power  and  aathority  reserved  to 
me  in  and  by  the  deed  of  settlement,  made, 
&c.,  hereby  make,  publish,  and  declare  this 
mT  laM  will  and  testament  in  manner  and  form 
following,  that  is  to  say/'  She  then  referred 
particularly  to  the  power  to  dispose  of  3,000/., 
and  made  a  disposition  of  a  gre^t  part  of 
it.  She  gave  to  her  husband  for  life  all  the 
benefit  of  her  shares  in  the  public  library,  of 
her  admission  to  the  theatre,  and  of  her  books. 
After  his  death,  she  disposed  of  these  things  to 
various  persons;  she  disposed  aho  of  her 
jewels,  china,  and  other  things ;  and  her  will 
concluded  as  follows :— "  And  after  payment  of 
ni^just  debts,  funeral  expenses,  the  charges 
of  proving  this  my  will,  and  of  carrying  the 
troats  thereof  into  execution,  I  direct  and  ap- 
point, give  and  bequeath,  after  the  decease  of 
my  said  husband,  all  the  rest,  residue,  and  re- 
nmnder  of  my  moneys  and  other  my  personal 
estate,  of  iriiatever  deseriplm  the  same  may 
be,  mto  and  amongst  all  and  every  the  daugh« 
tera  of  mv  said  brother  /.  H.,  the  said  Charles 
I>ay,  and  Loniaa  Dav»  the  children  of  my  de- 
eeaaed  ndce,  and  tM  two  daughters  of  my 
said  brother  Charles  Savile  Ooley,  or  to  suen 
of  tbem  as  shall  be  living  at  my  saidliusband's 
death,  and  to  the  issue  of  each  of  tiMnaashaU 
then  bai^MQ  to  be  dead,  to  be  equally  divided 
amangat  them,  share  and  share  alike.  But  it 
is  my  will  that  the  said  Charles  Day  and  Louisa 
Day,  and  the  ehildren  of  any  other  of  my  niecea 
who  may  be  dead,  shall  only  be  entitlea  to  the 
abare  in  the  said  reaidae  which  his  or  her 
mother  would  have  had  if  living  at  the  deaft 
of  my  aatd  husband.  And  further,  it  is  my 
will  that  the  shares  of  eaeh  of  my  said  niecea 
•f  the  residue  of  my  personal  estate  ahall  be 
placed  and  contieoe  out  at  interest  bv  my  sur- 
viving exeeutor,  h»  exeeutors  or  aaministra- 
ton,  en  Government  or  real  security  during 
the  rsepeetive  lives  of  my  said  nieces ;  and  the 
dividends  or  interest  on  eaeh  slttre,  as  the 
sanoe  ehidl  from  time  to  time  become  due, 
shall  be  paid  to  each  of  my  nieces  during  her 
Me,  on  her  own  receipt,  for  her  own  sole  and 
separate  use,  and  not  to  be  aubjeetto  the  debts 
or  control  of  her  present  or  any  future  husband. 
And  aa  to  the  share  of  my  mcee,  Caroline  Onley, 
I  will  aad  desire  that  the  same  shall,  after  her 
deeeaae,  be  paid  to  all  m v  other  nieces  who 
shall  be  living  at  the  oecease  of  the  said 
CaroliDe  Onley,  and  to  the  issue  of  such  of 
them  as  shall  then  happen  to  be  dead,  equally, 
share  aad  shaie  alike ;  but  the  issue  of  any 
deceased  niece  is  only  to  be  entided  to  the 
share  which  his  or  mm  modtes  would  have 
had  if  living  at  the  decease  of  the  said  Caroline 
Onley ;  and  after  the  death  of  each  of  my  other 


meces,  I  difset  that  the  dividends  and  aiti 
at  her  share,  shall,  if  she  die  married,  be  paid 
to  her  husband  during  his  life  for  his  own  oss» 
And  I  further  will  and  direct,  that  after  the 
several  deceases  of  ssy  said  kst-mentioned 
niecea,  or  their  reactive  husbands,  that  the 
share  of  each  of  the  said  last-mentioned  aieeei 
shall  be  paid  to  her  child,  children,  or  graad- 
children,  or  any  other  relation  in  l^ood  to  toy 
said  niece,  in  such  parts  and  proportions^ 
rommerand  form,  as  she  may,  by  W  last  wUl 
and  testament  duly  executed  andwhich  she  shall 
have  power  to -make  notwitintandiog  her  ce- 
vertare,  aire  and  bequeath  the  same,  and  in 
default  mereof,  then  unto  the  next  of  kin  in 
blood  of  my  said  niece,  according  to  the  Statute 
of  diatribi^n  of  intesute's  personal  estates." 
Heid,  Ut»  That  the  will  was  the  execution  of 
all  the  powera ;  that  is,  of  the  power  to  appoint 
'  each  portion  of  property  comprised  in  the  set- 
j  tkmeat. 

I  2ndly,  That  the  appointment  in  favour  ef  the 
I  daughters  of  John  Harvey  was  not  void  ok 
'  mUfo^  because  it  might  comprise  persons  not 
'  living  at  the  death  of  the  testatrix  and  within 
'  the  eighth  degree ;  nor  did  it  become  void  la 
'  Mo,  because  it  did  in  fact,  at  tbe  time  ef  dis- 
I  tribution,  include  such  persons,  but  that  it  wns 
!  good  pro  tmUo. 

I  3rdly,  T%at  the  attempted  limitation  to  the 
I  husband  of  the  nieces  was  bad,  as  tbey^  were 
j  straagars ;  aad  the  limitatioas  to  their  chddrMi» 
grandchildren,  or  other  relatBons  in  blood,  were 
I  void  for  renaotensas. 

I     4thly,That  the  attempt  to  cut  down  the 

'  estate  given  to  tlw  nieces  in  the  first  instance, 

failing,  the  attempted  leraainders  over  did  not 

as  unappointed,  to  the  next  of  kin,  but 

ed  wholly,  and  left  absolute  interests  sub- 

in  the  nieces.    Harsey  v.  Sfrscey,  1 

Drewiry,  73. 

Cases  cited  in  the  judgment:  Cborehill  r.  Dib- 
ben,  9  Sim.  447,  n. ;  Walker  v.  Shore,  15  Ves. 
1««. 

PUB42HASB,  COMPULSORY. 

1.  SiOe  ify  truaUes.-^ConstrueHon.^Londom 
Bridge  Aeis.^By  a  marriage  setdement,  free- 
hold estate  and  some  personal  eetafte  were  con* 
veyed  and  assigned  to  trustees  upon  trust,  on 
the  reqosst  of  ths  hnsband  and  wife,  during 
their  joint  lives,  and,  after  the  death  of  eithsc^ 
upon  the  request  of  the  sarrivor,  to  sell  the 
estate  and  to  atand  seised  and  possessed  of  the 
estate  until  aold,  and  of  the  purchass*money, 
in  ease  the  same  should  be  sold,  upon  trust  for 
the  husband  for  his  life ;  and,  after faia  decease, 
upon  tmat  for  the  wife  lor  her  life ;  and  after 
the  death  of  the  survivor  of  them  to  convey  ths 
estate,  nnleas  sold,  and  assign  the  personal  es- 
tate, unto  the  children  and  grandehildren  of  the 
marriage,  born  in  the  lifetime  of  the  husband 
and  wife,  aa  they  or  the  survivor  should  ap* 
point ;  and,  in  default  of  appointment,  unto 
and  amongst  the  children  of  the  marriage 
equally.  The  estate  waa  taken  by  the  corpora* 
tion  of  London  under  the  London  Bridge  Act 
(4  Geo.  4,  c.  50),  and  the  price  having  been 
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ber,  or  that  interest  should  be  paid  from  that 
time  at  5l.  per  cent.  The  abstract  was  oot  de- 
livered till  October  JStb,  and  tbe  deeds  were 
in  til e  hands  of  mortgagees,  who  declined  pro- 
dacing  them  urithout  payment.  On  the  pur- 
chasePs  application  00  the  15th  December,  ibe 
Court  allotved  him  to  pay  lu  the  principad  and 
interest  up  to  that  day,  without  prejudice  to 
any  question  and  without  acceptance  of  title. 
Rutky  y.  Gill,  3  De  G.  &  S.  640. 

aXLK  OP  RSVBRBION. 


fixed  by  a  jury,  the  purchase-money  was  paid 
into  Ceart  under  the  Act, — the  trustees  of  the 
settlemeiit  not  making  out  a  satisfactory  title : 
Held,  that,  in  the  absence  of  any  conveyance 
by  the  trustees,  the  sale  must  be  deemed  to 
hive  been  effected  under  the  Act  of  Parliament 
only  9  aad,  therefore,  that  the  purchase-money 
va«  iopresBed  with  the  character  of  real  estate 
under  the  35th  section  of  tbe  I^ndou  Bridge 
Act. 

That,  if  there  had  been  any  conversion,- it 
must  have  been  by  the  conjoint  operation  of 
the  articles  and  settlement  and  of  the  Act  of       Proof  of  adequacy. --What  sufficient  precau 
Parliament,  but  that  the  settlement  and  Act  of  tion  to  a$eertain  vdhe.'-PtbUv  auction  not  ne 
Parliament  could  not  in  this  case  have  any  con-  eessary.^li  previously  to  the  sale  of  a  rever- 
joint  operation.  .  nonary  iviterest.  the  vendor  and  purchaser  con- 

That  tbe  estate  having  been  real  when  settled,  cur  in  aseerUining  from  persons  of  competent 
it  was  not  meant  by  the  settlement  that  it  should  skill,  and  having  knowledge  of  the  proi^rty 
become  personal,  unless  the  husband  and  wife,  and  of  all  the  circumstances  hkely  to  influence 
or  the  survivor,  requested  it  to  be  sold.  its  value,  a  well  considered  estimate  of  what 

That  the  words  of  reouest  should  not  be  the  property  would  be  likely  to  fetch  at  a  sale, 
conttrued  as  merely  intended  to  enforce  on  the  |  and  act  on  that  opinion,-^  Sem^e,  that  such  a 
trustee  the  obligation  of  sale,  but  as  inserted  transaction  would  not  be  afterwards  diaiurbed. 
for  the  purpose  either  of  enforcing  obligation  merely  because  other  surveyors  afierwarda 
or  giving  discretion,  as  the  context  of  the  in-  came  to  a  different  conclusion  from  that  on 
atmment  might  require.  I  which  the  parties  acted.     It  is  not  necessary  to 

That  the  payment  of  money  into  Court,  •  give  validity  to  such  a  sale  that  it  should  be 
owing  to  an  objection  to  the  title,  and  the  ap-  made  by  public  auction.  But  where,  upon  the 
plication  of  the  trustees  and  tenants  for  life ,  sale  by  private  contraa  of  such  an  interest  in 
for  tbe  dividends,  did  not  tend  to  connect  the  '  leaseholds,  nothing  was  done  except  obtaining 
•ale  with  the  trust,  but  led  to  a  contrary  con- ,  the  opinion  of  an  actuary  acquainted  with  the 
elusion,  inasmuch  as  the  city  of  London,  naving  '  local  circumstances  likely  to  influence  the  valu^ 
the  power  to  require  a  perfect  title  under  their  and  in  a  suit  to  impeach  the  sale,  the  purchaser 
act,  would  not  be  likely  to  prefer  an  imperfect ,  was  unable  to  show  that  he  had  given  the  full 
one  under  the  trust.  '  value,  the  sale  was  set  aside.    Bdmards  v. 

That  there  could  be  no  sale  pursuant  to  the  I  Burt,  2  De  G.,  M'N.  &.  G.  66. 
tmat  without  a  conveyance  of  the  estate  by  the  ,     csses  etted  in  tbe  judgment :  P^ncoclt  t.  ETans, 


trustees,  and  the  payment  of  the  purchase- 
money  to  them ;  and  if,  after  the  fixing  of  the 
price  by  a  jury,  there  had  been  a  convejrance 
by  the  trustees,  at  the  request  of  the  tenant  for 
life,  the  Court  would  have  held  the  sale  to  have 
been  under  the  trust— *emi/e.  In  re  Taylor's 
Settlement,  9  Hare,  396. 
Cases    cited   in    the    judgment:     Tliornton    v. 

Hawley,  lOVes.  1?9;  Trinquot  r.  Tbornton, 

13  Ves.  345. 

2.  Freeholds.— Money.— Conversion, — Under 
the  compulsory  powers  of  the  5  &  6  Wm.  4,  c. 
69)  a  poor  law  union  compulsorily  took  lands, 
and  paid  the  purchase-money  into  Court.     On 


I  16  Ves.  519 ;  Gowland  r.  De  Farts,  17  Ves. 

SO;    Edwards  v.  Brown,  f  CoH.  100;  Lord 
AMbofough  v.  Trye,  7  C.  &  F.  436. 

I  SPECIFIC   PKRFORMAVCR. 

1.  Sah  of  reversion.'^JUmsent^tions  «r  to 

I  the  covenants  in  the  lease. — Pv^f^* — Mtiwne€r. 

— Acquiescence. — Contract.  —  The  Court  may 

,  not  decree  specific  performance  of  a  contract 

for  the  sale  of  a  reversion,  if  the  vendor  had 

'  misled  the  purchaser  by  stating  that  it  was 

subject  to  a  lease  containing  all  tlie  osual  co* 

venants  for  repairs,  &c.,  the  vendor  knowing, 

_^^ __  at  the  same  time,  that  there  was  00  person 

the  pe'titioii  oFthe^tensmtfor  iifel  Uie"  amount  against  whom  the  covenants  could  be  enforced; 
was  invested  in  stock,  and  the  dividends  were,  but  where  property  is  sold  subject  to  a  lease  so 
under  an  order  of  the  Court,  paid  to  her  for  described,  anrt  tenants  are  in  possession  of  the 
life.  On  her  death,  intermediate  limitations  property,  and  pay  their  rent  according  to  the 
having  failed,  her  heir  at  law,  to  whom  the  ulti-  ^^rms  of  the  lease,  and  the  vendor  is  not  aware, 
mate  remainder  was  limited,  petitioned  tlie ,  ^^  ^^^  time  of  the  contract,  of  any  difficulty  in 
Court  that  the  stock  might  be  paid  out  to  him :  enforcing  the  covenants,  the  Court  will  not  rc- 
Held,  that  the  stock  continued  real  estate,  and  ;  ^^se  to  decree  specific  performance,  on  the 
the  money  was  ordered  to  be  paid  to  him.  In  \  ground  that  the  vendor  cannot  show  upon 
re  Horner,  5  De  G.  &  S.  483.  '  ^"^^om  the  liability  of  the  covenants  in  the  lease 

'  has  devolved;  and  the  vendor  is  oot  boutid  to 


SALE. 

Under  decree, ^Payment  into  Court, — Delay 
in  delivering  abstract.  —  Property  was  sold 
under  a  decree,  subject  to  conditions,  one  of 
which  was,  that  the  purchase-money  was  to  be 
paid  into  Court  on  or  before  the  30th  Novcm- 


find  out,  and  acquaint  the  purchaser  withj  the 
name  of  the  party  who  may  be  liable  to  such 
covenants. 

Though  a  puffer  ought  not  to  be  employed 
to  screw  up  tne  price,  or  take  advanta|;e  of  the 
ignorance  of  other  bidders,  yet  a  progressive 
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bidding  to  a  fixed  or  reserved  bidding  by  a 
person  employed  by  the  vendor^  without  the 
knowledge  of  the  other  bidders^  will  not  ne* 
cessarily  be  deemed  to  be  taking  an  advantage 
of  their  ignorance. 

A  party  to  a  contract  becoming  aware  of  an 
objection  to  the  validity  of  the  contract,  muat 
forthwith  state  it  as  an  objection  on  which  he 
means  to  resist  performance  of  the  contract ; 
or  if,  after  such  knowledge,  he  treats  the  con- 
tract as  subsisting,  be  will  ht  considered  to 
have  waived  the  objection. 

Though  the  auctioneer  at  a  sale  by  auction 
is  the  agent  of  the  purchaser,  yet  he  is  not  his 
agent  for  all  purposes ;  and  there  is  no  reason  ' 
why  he  many  not  sell  property  of  which  he  is 
himself  the  owner — semble,    FUni  v.  Woodin, ' 
9  Hare,  GI8.  i 

Case  eitsd  ia  i\^  judgment :  Smith  r.  Clurke,  li  i 
Ves.  48a.  I 

2.   Uncertainty. — Bill  for  the  specific  per- 1 
fonnance  of  an  agreement  made  between  pa- 
tentees for  the  use  of  their  respective  patents, 
embodied  in  an  order  at  Nisi  Prius,  the  defend-  j 
ants  admitting  that  they  were  bound  bv  the 
agreement,  and  that  it  ought  to  be  specifically 
performed,   but  disputing  its   meaning — dis- 
missed, without  costs,  on  the  ground  that  the 
agreement  was  framed  in  terms  which  were  in- 
capable of  any  certain  construction.     Tatham ' 
V.  Piatt,  9  Hare,  660. 

TENANT    FOR   LIF8.  I 

1.  Conversion  into  consols, — Railway  shares 
— Perishable  property.  —  Specifio  enjoyment. —  j 
Railway  shares,  although  not  a  perishable  pro- 
perty, mmt  be  converted  into  consols,  as  be- 
tween the  tenant  for  life  and  remainder-man. 

A  testator,  after  giving  seme  legacies,  pro- 
ceeded :— "  the  residue  of  my  property,  of  every . 
description  it  may  be  at  my  oeatn,  1  bequeath 
the  interest  and  proceeds  thereof  to  "  A,  for  life. 
He  then  gave  the  **  interest  and  proceeds  "  to 
others  for  life,  and  after  their  deaths  he  be-  j 
oueathed  "  the  said  residue  "  to  another :  Held, 
Uiat  A.  was  not  entitled  to  the  specific  enjoy- 
ment, and  that  the  whole  of  the  property,  after 
paying  some  legacies,  must  be  converted  into  i 
consols.     TlonKoa  v.  Ellis,  15  Beav.  193.        I 

Case  cited  in  the  judgment:    Prendergast  r. 
LusbingtoD,  6  Hure,  171 ;  3  H.  of  L. 

2.  Keeping  down  interest  of  amount  payable 
for  renewal  fines.  —  Contribution  towards  pay- '. 

ment  of  fines.— -\  rule,  that  the  obligation  of , 
the  tenant  for  life  of  property  subject  to  fines  j 
for  renewal,  is  satisfied  by  keeping  down  the 
interest  only  of  the  amount  necessary  to  be 
paid  for  the  renewal,  would  be  unjust  if  the 
tenant  for  life  survived  the  first  cestui  que  vie, 
and  a  second  renewal  was  necessary  in  his 
Itfetiroe,  for  then  the  tenant  for  life  would  have 
had  the  whole  benefit  of  the  first  renewal ;  and 
the  rule  therefore  is,  that  the  tenant  for  life  is 
bound,  not  only  to  bear  the  interest  of  the  sum 
paid  for  the  renewal,  but  to  contribute  towards 
the  payment  of  such  sum. 
A  rule,  which  attributed  one-third  of  the  ex- 


pense of  renewal  to  the  tenant  for  life,  and  two- 
thirds  to  the  parties  in  remainder,  would  not 
remove  the  injustice ;  and  therefore  the  Court 
holds  that  the  amount  of  contribntions  of  the 
tenant  for  life  and  remainder-man  are  to  be 
determined  by  the  amount  of  the  benefit  which 
they  respectively  derive  from  the  renewal. 
Hudlsston  V.  JVhelpdale,  9  Hare,  785. 

Cases  cited  in  the  judgment:  White  v.  White,  9 
Ves.  554,  560 }  Jones  r.  Jones,  5  Hare,  440, 
465. 

TITH£8- 

1.  CompositiQu. — London  Com  Exckange^'^ 
Stat.  37  Hfn.  8,  c.  12.— The  case  of  a  money 
payment  in  lieu  of  tithes  made  upon  an  annual 
value  is  not  like  that  of  an  ordinary  compo* 
sition,  and  it  requires  strong  evidence  to  make 
out  that  such  a  payment  is  to  be  treated  as  a 
composition ;  and  if  the  annual  pajrment  is  less 
than  the  annual  value,  the  mere  circumstance 
of  the  receipt  of  the  annual  payment  will  not 
establish  it  as  a  composition. 

Whether,  assuming  such  a  payment  to  be 
made  and  received  as  a  composition,  the  same 
notice  is  necessary  to  determine  the  oompo* 
sition  as  is  requisite  in  the  case  of  one  relating 
to  a  common  render  of  tithes,  qu^re  ? 

Form  of  reference  to  the  Af  aster  to  ascertain 
the  value  of  the  London  Corn  Exchange  in  re* 
gard  to  its  liability  to  tithe  under  the  Act  37 
Hen.  8,  c.  12.  Letts  v.  London  Com  Eackanga 
Company,  I  De  G.,  M'N.  &  G.  398. 

2.  Merger. — Effect  qf  parochial  agreement.'^ 
Apportumsnent  and  coiifirmation  of  Commis^ 
sioners. — ^The  enactment  of  the  Tithe  Com* 
mutation  Amendment  Act  (9  &  10  Vict.  c.  73, 
6.  19),  that  every  instrument  purporting  to 
merge  anv  tithes,  and  made  witli  the  consent 
of  theTitue  Commissioners,  shall  be  absolutely 
confirmed  and  made  valid,  both  at  Law  and  ift 
Equity,  in  all  respects,  is  not  limited  to  cases  in 
which  the  person  executing  the  instrument  has 
a  title  to  the  tithe,  but  operates  as  well  where 
such  person  has  no  estate  in  the  tithe,  as  where 
his  estate  is  insufficient  to  efifect  the  merger. 

The  intention  of  the  Tithe  Commutation 
Acts  is,  that  the  lands  on  which  the  apportion* 
ment  of  the  tithe  in  each  parish  is  cast,  and 
these  lands  only,  shall  be  liable  in  respect  of 
the  tithe  payable  for  anv  lands  in  the  parish ; 
and  that  lands  on  whicn  no  apportionment  is 
cast,  shall  not  be  liable  to  tithe. 

Lands,  which  on  the  agreement  and  appor- 
tionment under  the  Tithe  Commutation  Acts 
(confirmed  by  the  Tithe  Commissioners)  are 
treated  as  free  from  tithe,  cannot  be  afterwards 
made  subject  to  tithe. 

The  intention  of  the  Legislature  was  to  pre* 
elude  all  questions  of  merger  of  tithe  in  all 
cases  where  declarations  of  merger  had  been 
made  with  the  consent  of  the  Tithe  Commis* 
sioners,  leaving  the  parties  affected  by  an  erro* 
neous  declaration  to  their  remedy  against  the 
party  making  it ;  and,  such  being  the  intention, 
the  merger  is  effected,  although  the  sanction  of 
the  Commissioners  has  been  erroneously  given* 
fValker  v.  Bentley,  9  Hare,  629. 
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3.  CamwmtaHtm  Act. — *'  Everp  iamtrwmmt'' 
<— The  words  "  every  iDBtnunent,"  in  eectioD 
19  of  the  Tithe  Commutatioa  Amendment  Act, 
9  &  10  Vict.  c.  73,  cannot  be  read  aa  "  every 
such  inatnuaent."  Walker  v.  BmiUfff  9  Hare« 
633. 

uau&Y. 

On  mortgage. — ImitreH  from  date  of  deod^ — 
AUhouoh  not  executed. — An  agreement  made 
upon  the  occasion  of  the  intei^ed  transfer  of 
a  mortgage  that  the  interest  of  the  mort- 
ffage  money,  at  5/.  per  cent,  (to  be  re- 
daced  to  4i.  per  cent,  if  paid  within  a  limited 
lime),  shoiila  run  from  the  date  of  the  pro- 
pMed  transfer,  being  the  date  of  the  deed  of 
traasfer,  although,  owing  to  the  mortga|[or 
being  then  u&prepaved  to  procure  the  ezecntion 
of  that  deed,  the  mortgage-m<mey,  which  was 
tfaen  ready  to  be  advanced,  was  not  actually 
advanced  until  a  subsequent  time :  Held,  not 
to  be  usnnoBs, — ^less  than  5/.  per  cent,  having, 
in  fact,  been  taken,  the  transaction  being  bond 
fide,  and  there  having*  been  no  absolute  reser* 
yation  of  more  than  5/.  per  cent.,  but  only  a 
reservation  from  the  burden  of  which  the 
mortgagor  might,  at  his  option,  have  dischaiged 
himself.     Long  v.  Storie,  9  Hare,  542. 

Cases  cited  in  the  judgment :  Floyer  ▼.  Edwards, 
LoiR,  595;  Roberts  ▼.  Tremaioe.  Cro.  .Tao. 
507 ;  Burton's  case,  5  Rep.  69  ;  Tate  v.  Wel- 
liatpa,  3  T.  R.  551 ;  Baugley's  case,  1  Rose, 
171. 

VBNDOR  AND  PURCHARBR. 

1.  Risk  of  investment  of  pur chase^money. — 
A  purchaser  cannot  throw  upon  a  vendor  the 
risk  of  an  investment  of  the  purchase  money ; 
and  if  he  makes  a  payment  to  or  on  account  of 
the  vendor  in  respect  of  the  purchase-money, 
the  money  paid  becomes  the  property  of  the 
vendor,  so  that  the  purchaser  can  claim  no  be- 
nefit of  any  investment  which  the  vendor  may 
make.     Burroughes  v.  Browne ^  9  Hare,  609. 

2.  Question  of  title  pending. — Investment  of 
purchase-money. — Right  to  dividends  thereon. — 
Pending  a  dispute  respecting  the  title  to  land 
contracted  to  be  sold,  and  to  avoid  the  question 
as  to  the  interest  of  the  purchase-money,  the 
vendor  gave  the  purchaser  the  opportunity  of 
investing  the  purchase-money  in  the  Consols 
in  the  joint  names  of  the  vendor  and  purchaser, 
provided  the  investment  was  made  by  a  certain 
day,  and  the  purchaser  made  the  investment 
accordingly:  Held,  that  the  vendor,  having 
proposed  the  investment,  could  not  have 
charged  the  purchaser  with  the  loss,  if  the 
funds  hail  fallen,  and  that  the  vendor  was  en- 
titled to  the  benefit  accruing  from  the  funds 
having  risen.  Burroughes  v.  Browne,  9  Hare, 
609. 

Case  cited  in  the  judgment:  Acland  v.-Gaisford, 
2Madd.26.  | 

3.  Notice,  —  Possession  of  Under-tenant.--' 
Inquiries, —  A  purchaser  having  notice   thati 
another  person,  or  his  under-tenant  is  in  pos- 
session of  the  property,  is  not  justified  in  pre- 
suming the  possession  of  that  person  to  be  the  ' 
possession  of  the.  vendor ;    out  is  bound  to 


make  inquiries  of  the  person  who,  by  himidf 
or  his  UBoer-teiianty  is  so  in  possessioo,  or  lis 
will  be  deemed  to  have  notice  of  the  title  of 
such  person.  Bailey  v.  RtcWdnM,  9  Hare, 
734. 

Case  cited  in  the  judgmeot;  Daniels  ▼.  Dari- 
SOD,  16  Ves.  «49. 

4>  Power  to  tnutees  to  sell,  —  Dwisf.— 
Fasime  of  power  .^-Observations  on  Cooke  v. 
Oa^otcI.— -Copyhold  hereditaments  were  de- 
vised to  three  trustees,  and  their  "  heirs,  exe- 
cutors, and  administrators,"  in  trost  for  two 
tenants  for  bfe  successively,  with  a  power  to 
the  trustees,  and  the  survivors  and  samvor  of 
them,  his  heirs,  executors,  or  admioittraton, 
to  sell  the  same*  The  survivor  of  the  diree 
trustees  devised  all  estates  vested  in  Imn  as 
trustee  to  two  trustees,  whom  he  also  appointed 
his  executors,  of  whem  one  was  his  costonury 
heir ;  the  two  contracted  to  sell,  aad  the  pur- 
chaser declined  to  complete.  Onaspecul  case 
stated  for  the  opinion  of  the  Court,  UU,  ibat 
the  title  was  too  doubtful  for  the  Court  to 
compel  the  purchaser  to  take  it. 

Sembfe,  that  Cooke  v.  Crawford,  13  Sim.  9], 
has  been  misunderstood ;  a  trustee  can,  and  it 
may  often  be  his  duty  to,  devise  a  trust  estate, 
to  prevent  the  legal  estate  from  vestinfif  ina 
lunatic  or  a  person  out  of  the  jarisdiction,  or 
in  any  other  person  who  ought  not  to  be  a 
trustee.     Wilson  v.  Bennett,  5  De  G.  &  S.  4/i 

VOLUNTARY   GIFT. 

Imperfect.--A.,  being  seised  in  fee,  erecoted 
a  deed  poll,  whereby  he  voluntarily  granted  it 
to  his  wife  as  her  sole  and  absolute  property 
for  ever :  Held,  that  this  was  an  imperfect  so- 
luntary  gift  .—that  the  relation  of  trustee  and 
cesttd  que  trust  had  not  thereby  been  created, 
and  that  a  Court  of  Equity  would  not  interfere 
to  assist  either  party.  Price  v.  Price,  14  Beav. 
598. 

Cases  cited  ia  the  judgment:   Expirte  Py*,  18 

Ves.  150  ;  Edwards  v.  Jones.  1  M.  &  Cr.226; 

Meek  T.  Keltlewell,  1  Hare,  464;  Colmm  r. 

Snrel,  3  Bro.  C.  C.  IS;  1  Ves..  J.,  50;  Jef- 

ferys  r.  Jefferys,  Cr.  &  P.  138. 

VOLUNTABY  BETTLBMENT. 

Settsng  aside  deed  executed  to  defeat  «e^- 
tration  in  ecclesiastical  suit.— Costs.— In  iSi% 
a  husband,  pending  proceedings  against  bim  in 
the  Ecclesiastical  Court  for  divorce, eiMUwia 
voluntary  settlement  of  real  and  personal  estat^ 
with  the  intent  of  defeating  any  process  m  tM 
nature  of  execution.  Sequestration  afterwaros 
issued  against  him  under  an  Act  of  PaniameK 
not  in  existence  when  the  settlement  was  maoe. 
On  a  bill  filed  by  the  wife,  held  that  she  wj 
entitled  to  have  the  deed  set  aside,  and  to  M^ 
an  account  of  the  receipts  of  the  trustees  uo» 
the  time  of  the  institution  of  the  suit. 

When  an  appellate  Court  agrees  witfiiw 
main  relief  granted  by  the  Court  P«^^V^ 
Quires  a  very  strong  case  to  induce  ^^}9^  y^ 
from  the  decision  as  to  costs.    BknoMSopf 
Blenkinsopp,  I  De  G,  M*N.  &  G  ^95. 


@he  iiegal  ®lb$erbrr^ 


DIGEST,  AND  JOURNAL  OF.  JURISPRUDENCE. 


SATURDAY,  SEPTEMBER  24,  1858. 


AIMMA^MAAMMAM^N^^^N^^^f^^'V^A^^VMM^^IiAA'^MAA 


EVIDENCE  AMENDMENT  ACT. 


■UaaANDS  AND  W1TX8   OF   PARTIES. 

The  most  important — perhaps  we  should 
be  justified  in  stating,  the  only  important — 
alteration  introduced  into  Common  Law 
practice  and  procedare   by  the  legislative 


tion  inyolring  social  considerations  of  great 
importance^  and  early  in  the  last  Session  of 
Parliament. Lord  Brongham  introduced  the 
measure,  which,  after  enacting  generally^ 
that  the  husbands  and  wiyes  of  the  parties 
to  any  suit»  action^  or  proceeding  shall  be 
"  competent  and  compellable  "  to  give  evi- 
dence, proceeds  to  provide,  that  no  hus- 


measnres  of  the  Session  of  Parliament  lately  >  band  shall  be  "  compellable"  to  disclose  any 


terminated,  is  embodied  in  the  provisions  of 
the  short  Act  (printed  ante,  p.  327)  "To 
amend  an  Act  of  the  14  &  15  Vict.  c.  99." 
As  most  of  our  readers  will  remember, 
it  was  determined  by  the  Common  Law 
(JouTtSy  after  much  argument,  and  agfunst 
the  deliberate  opinion  of  Mr.  Justice  Erie, 
that  the  Act  of  the  14  &  15  Vict,  did  not 
repeal  so  much  of  the  6  &  7  Vict.  c.  85,  s. 
I,  as  declared  that  the  last  cited  Act,  should 
"  not  render  competent  the  husband  or  wife 
of  any  party  to  any  suit,  action,  or  proceed- 
ing/' &c.     The  construction  put  upon  the 


communication  made  to  him  by  his  wife, 
and  no  wife  shall  be  "  compellable  "  to  dis- 
close any  commnnication  made  to  her  by 
her  husband  during  the  marriage. 

It  is  too  late  now  to  consider  whether  the 
social  interests  of  tbe  community  are  suffi- 
ciently protected  by  the  exceptive  provision 
referred  to,  and  which  is  contained  in  the 
third  section  of  the  Act.  The  question  of 
most  practical  importance  is,  what  construc- 
tion the  Courts  are  likely  to  put  upon  this 
section?  It  is  clear  beyond  controversy, 
that  a  wife  cannot  be  compelled  to  disclose 


Act  14  &  15  Vict,  by  the  Courts  of  Law  communications    made    by    her    husband 
in  accordance  with  the  avowed  inten-  j  during  coverture,  but  if  the  wife,  being  a 


tion  of  the  House  of  Lords,  but  it  was  |  witness,  is  willing,  and  has  her  husband's 
urged,  that  the  beneficial  operation  of  the  |  consent,  to  state  what  was  communicated  in 
provision  rendering  the  parties  to  an  action  the  confidence  of  connubial  intercourse,  it 
CT  suit  competent  and  compellable  to  give  1  is  apprehended  it  will  be  competent  for  her 
evidence,  was  injuriously  restricted  by  the  |  so  to  do.  This  construction  fairly  arises 
construction  which  excluded  the  husband  or  t  upon  the  distinctive  language  adopted  by 
wife  of  any  such  party ;  and  it  was  suggested,  |  the  Legislature  in  the  preceding  sections  of 
that  the  scruples  expressed  in  the  House  of  the  Act.  The  first,  or  enabling  section. 
Lords,  as  to  the  expediency  of  compelling  a  '  declares  that  the  husband  and  wives  of  the 
wife  to  come  into  a  witness-box  and  disclose  j  parties,  and  of  the  persons  in  whose  behalf 
the  communications  made  to  her  by  her  any  suit,  &c.,   '*  may  be  brought  or  insti- 


husband  in  the  course  of  conjugal  iuter 
course,  might  be  satisfactorily  met  by 
placing  communications  of  this  nature, 
made  during  marriage,  upon  the  same  pri- 
vileged footing  as  confidential  communica- 
tions between  a  solicitor  and  client. 


tuted,  opposed  or  defended,  shall,  except  as 
hereinafter  excepted,  be  competent  and  com" 
pellable  to  give  evidence,*'  &c.  So  in^he 
second  section,  it  is  provided,  that  nothing 
herein  shall  render  any  husband  competent 
or  compellable  to  give  evidence  for  or  against 


This  suggestion  was  supposed  to  meet  the  his  wife,  or  any  wife  compel eyit  or  cofnpel- 
cBfficulty,  not  unaccompanied  with  differ-  /ci/e  to  give  evidence  for  or  against  her 
ence  of  opinion,  which  existed  upon  a  ques- 1  husband^  in  any  criminal  proceeding  or  in 
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any  proceeding  instituted  in  consequence  of!  lead  to  an  indictment  of  either  husband  or 


adultery."  In  the  third  section,  however, 
the  word  competent  is  omitted,  and  the 
Legislature  has  only  thought  fit  to  guard 
against  the  compulsory  disclosure  of  com- 
munications made  between  married  parties 
during  coverture. 

In  cases  falling  within  the  second  section, 
it  is  deserving  of  consideration,  whether, 
even  though  all  parties  were  willing  that 
husband  and  wife  should  be  eiamined,  the 
Court  ought  not  to  interpose  and  prerent 


wife  for  perjury,  the  mouths  of  both  would 
be  shut,  although  every  one  must  admit 
that  the  criminal  trial  was  the  most  import- 
ant of  the  two.  No  doubt  the  law  as  it 
now  exbts  produces  the  anomaly  pointed 
out  by  the  learned  Recorder.  But  in  tfaia, 
as  in  many  other  cases,  there  is  only  a 
choice  of  evils,  and  we  concur  with  those 
who  framed  the  Act  in  question,  that  it  is 
less  mischievous  to  deprive  an  accused  hus- 
band of  the  benefit  of  his  wife's  testimony  ia 


it?     This  question  was  discussed  but  not  a  cnniinal  case,  then  to  place  a  wife  in  a  po-> 
ji_x — '..!t  A      .,  .         *  -,    'sition  where  she  must  constantly  be  called 

upon  to  choose  between  her  supposed  dufy 
to  her  husband  and  her  obligations  to  so- 
ciety ;  and  where  she  must  often  be  tempted 
to  violate  her  oath  in  order  to  screen  her 
husband  from  punishment. 

The  exception  introduced  in  the  Act  til 
cases  of  adultery  also  appears  to  be  judi- 
cious, but  we  doubt  if  the  terms  in  which  it 
is  expressed  are  sufficiently  comprehensiye 
to  satisfy  the  intentions  of  the  Legislature. 
The  words  of  the  second  section  are  suflS- 
cient  to  protect  a  wife  from  being  compelled, 
in  an  action  of  crim.  con.  or  a  divorce  suit 
in  the  Ecclesiastical  Court,  to  affirm  her 
own  guilt  or  attest  her  innocence ;  but  there 
are  other  proceedings  in  which  questions 
may  arise  as  to  the  chastity  of  a  married 
female,  besides  those  which,  in  the  words 
of  the  Act,  arc  ''  instituted  in  consequence 
of  adultery."  There  is  the  case,  unhappUy 
not  very  uncommon,  of  an  action  brought 
agamst  a  husband  for  necessaries  supplied 
to  his  wife,  which  the  husband  resists  upon 
the  ground  of  his  wife's  misconduct.  In 
cases  of  this  nature,  although  the  action 
cannot,  without  great  violence  to  language^ 
be  said  to  be  instituted  in  conseq^i^enee  of 
adultery,  the  fact  of  adultery  is  often  the 
only  question  to  try,  and  as  the  law  now 
stands,  we  apprehend  there  is  nothing  to 
prevent  the  Courts  of  Justice  affording  the 
edifying  spectacle  of  a  wife  being  examined 
upon  her  oath  to  establish  her  own  infi- 
delity. 

These,  however,  are  only  incidental  ooq- 
siderations.  The  main  feature  of  the  Act 
is,  the  alteration  of  the  law  which,  in  ordi- 
nary cases,  renders  the  husbands  and  wives 
of  litigants  competent  as  vritnesses.  The 
practitioner  is  now  required  to  consider, 
whether  the  case  of  his  client  may  be 
strengthened  by  the  evidence  of  the  client's 
wife,  or  successfully  impugned  by  the  evi- 
dence of  the  adverse  party's  wife.  He  must 
also  be  prepared  to  expect,  that  when  any 
disputed  fact  is  within  the  knowledge  of  the 


determined  soon  afler  the  passing  of  the 
Act  14  &  15  Vict.  c.  99,  in  a  case  of  Bar- 
bat  T.  Allen?'  As  the  law  now  stands, 
however,  husband  and  wife  are  not  incom- 
petent in  civil  cases  to  disclose  the  terms  of 
communications  made  during  marriage,  but 
axe  protected  from  doing  so,  if  the  objection 
be  taken.  Whether  the  objection  must  be 
taken  by  one  of  the  parties  to  the  cause,  or 
will  be  available  if  made  by  the  witness,  for 
his  or  her  protection,  rcmams  to  be  decided. 
The  practical  result  arising  from  the  terms 
m  which  the  enactment  is  framed^  \%  that 
whenever  it  is  deemed  expedient  to  obtain 
the  disclosure  of  a  confidential  communica- 
tion made  daring  marriage,  the  disclosure 
will  be  called  for,  leaving  it  to  the  adverse 
party  to  take  the  objection,  and  in  a  ma- 
jority of  cases  the  objection  will  possibly  be 
waived,  under  the  apprehension  that  it 
would  create  a  prejudice  to  insist  upon  it. 
How  far  this  state  of  things  is  ia  accordance 
with  the  intentions  of  the  Legislature,  can 
only  be  oonjeetured.  Be  this  as  it  may, 
the  protection  afforded  by  the  Act,  has 
little  resemblance  to  the  privilege  of  a  client 
and  solicitor. 

Upon  the  motion  for  the  third  reading 
of  the  Bill  in  the  House  of  Commons,  Mr. 
Wortley,  the  Recorder  of  London,  pointed 
out  an  anomaly  which  he  conceived  would 
arise  from  the  operation  of  the  second  sec- 
tion, which,  as  already  stated,  renders  the 
husbands  and  wives  of  parties  incompetent  in 
criminal  cases,  and  cases  of  adultery.  The 
Recorder  expressed  himself  unable  to  un- 
derstand, "why  a  wife  or  husband  should 
be  witnesses  in  a  civil  suit  and  excluded  in 
a  criminal  case,  where  the  evidence  might 
he  much  more  valuable."  To  illustrate  his 
view,  the  learned  gentleman  referred  to  the 
practice  of  the  County  Courts,'  where  no- 
thing is  more  common  than  for  a  case  to  be 
proved  by  a  plaintiflF  assisted  by  his  wife. 
Should  such  a  case  in  the  County  Court 


Reported  T  Exch.  R.  p.  609. 
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cHent's  wife,  the  omission  to  produce  her  as 
a  witness  will  be  made  a  topic  of  comment 
and  hostile  observation.  It  is  earnestly  to 
be  hoped  that  the  aversion  which  females  in 
the  middle  and  upper  classes  of  society  in 
this  country  generally  entertain  to  appearing 
in  a  Court  of  Justice  as  witnesses  may  not 
be  speculated  upon,  and  a  subpcefta  ad  tee- 
Ufieandum  turned  into  an  instrument  of 
oppression  and  intimidation.  To  summon 
the  wife  of  an  adverse  party  as  a  witness, 
with  any  other  view  than  that  her  testimony 
may  be'  required  to  promote  the  ends  of 
justice,  would  assuredly  be  an  abuse  of  the 
process  of  the  Courts,  and  could  not  fail  to 
bring  discredit  npon  the  practitioner  lending 
himself  to  so  unworthy  a  proceeding.  How- 
ever the  new  Act  may  operate  in  other  re- 
spects, we  trust  there  will  be  no  foundation 
for  the  apprehensions  which  have  been  felt, 
that  such  an  unjustifiable  practice  may  arise 
from  it. 


NEW  STATUTES  EFFECTING  ALTE- 
RATIONS IN  TUE  LAW. 

charitable  trusts, 
16  &  17  Vict-  c,   12/. 

IConcladedfrom  page  373.] 
4$.  Nothing  herein  contained  shall  diminish 
or  detract  from  any  ri^ht  or  privilege  which  by 
any  rule  or  practice  of  the  Coart  of  Cb-nccry, 
or  by  the  oooRtruction  of  Law»  nonr  .'  ubaists 
for  the  preference  or  the  exclusive  or  special 
benefit  of  the  Church  of  England,  or.  the 
members  of  the  same  church,  in  settling  any 
scheme  for  the  regulation  of  any  charity,  or  in 
the  appointment  or  removal  of  trustees,  or  ge- 
nerally in  the  application  or  management  of 
any  chanty. 

47'  The  Secretary  for  the  time  being  of  the 
said  Board  shall  by  virtue  of  his  appointment 
be  the  treasurer  of  public  charities ;  and  such 
treasurer  sbaU,  for  tjie  purposes  of  taking, 
holdinf^,  conveying,  assigning,  transferring,  and 
transmitting  real  property,  including  leaseholds 
for  lives  or  years,  be  a  corporation  sole  by  the 
name  of  "  The  Treasurer  of  Public  Charities,'* 
and  by  that  name  shall  have  perpetual  sncceft- 
sicm,  and  plead  and  be  impleaded  before  all 
CoUrta^  Justices,  and  others. 

48.  Where  any  land,  or  any  term  or  estate 
therein,  hglden  upon  trust  for  any  charity,  shall 
be  vested  in  any  persons  other  than  the  persons 
acting  in  the  administration  and  application  of 
die  rents ;  or  where  there  shall  be  no  trustees 
thereof,  or  the  trustees,  or  any  of  them,  shall 
be  unwilling  to  act,  or  it  shall  be  uncertain 
in  whom  euch  land,  term,  or  estate,  shall  be 
vetted,  or  all  or  any  of  the  persons  in  whom 
•nch  londj  term,  or  estate  shall  be  vested, 
cannot  be  found,  or  shall  be  under  age,  lunatic, 
or  of  unsound  mind  (whether  found  by  such 


inquisition  or  not),  or  otherwise  incapable  of 
acting,  or  shall  be  out  of  the  jurisdiction  or 
not  amenable  to  the  process  of  the  Court  of 
Chancery,  or  where  by  reason  of  the  reduced 
number  of  trustees  or  other  causes  a  valid  ap- 
pointment of  new  trustees  cannot  be  made«  or 
where  by  reason  of  the  expenses  incident  to 
the  appomtment  of  new  trustees,  and  the  con- 
veyance or  assignment  of  such  land,  term,  or 
estate,  to  such  new  trustees,  it  shall  appear  to 
the  Court  of  Chancery,  or  to  any  Judge  of  such 
Court  or  of  anv  Court  having  jurisdiction  with 
respect  to  such  charity  under  this  Act,  desir- 
able so  to  do,  such  Court  or  Judge  may  order 
that  such  land,  term,  or  estate,  be  vested  in 
such  treasurer,  and  thereupon  the  same  shall 
vest  in  such  treasurer  and  his  successors  for 
all  the  estate  and  interest  holden  in  trust  for 
the  charity  as  aforesaid,  without  any  convey- 
ance or  assurance  thereof;  but  no  such  vesting 
order  as  aforesaid  shall  be  made  in  respect  of 
any  land,  or  term  or  estate  as  a£ot«said,  holden 
in  trust  as  aforesaid^  vested  hi  a  corporation, 
without  the  consent  of  the  corporation;  and 
no  sucli  vesting  order  shall  take  effect  in  respect 
of  any  copyhold  land  without  the  consent  of 
the  lord  of  the  manor ;  and  the  Court  of  Chan- 
cery, or  soch  Judge,  may  direct  such  periodi- 
cal or  other  payment,  as  such  Court  or  Judge 
may  think  fit,  to  be  made  to  the  lord  of  the 
manor,  in  compensation  for  .6aes  or  other 
profits  which  would  have  beqome  due  upon 
death  or  admittance  of  tonaujtS'    ,  , 

49.  It  shall  be  lawful  for  any  Court  or 
Judge  by  whom  respectively  any  such  vesting 
order  may  have  been  made,  or  for  any  other 
Court  or  Judge  having  jurisdiction  in  the 
matter,  if  it  shall  so  seem  fit  to  such  Court  or 
Judge,  from  tima  to  time  toofder  that  all  or 
any  part  of  the  laod^  term».or  estate,  which 
shall  for  the  time  being. be  vested  in  the  said 
treasurer  by  virtue  of  any  such  vestin^^  order 
as  aforesaid,  shall  be  devested,  and  Uiat  the 
same  shall  be  vested  in  the  acting  trustees  or 
trustee  for  the  time  being  of  the  charity ;  and 
such  last-mentioned  order  shall  operate  to  vest 
such  land,  term,  and  estate,  in  the  trustees  or 
trustee  therein  named  without  any  conveyance 
or  assurance. 

50*  Subject  to  the  orders,  and  directions  of 
the  Court  of  Chancery  or  of  any  such  Judge, 
such  treasurer  shall  be  deemed  a  bare  trustee, 
and  shall  permit  the  persons  acting  in  the  ad- 
ministration of  the  charity  to  have  the  posses- 
sion, management,  and  control  of  the  trust 
estates,  and  the  application  of  the  income 
thereof,  as  if  the  same  had  been  vetted  in  them. 

51.  The  Secretary  for  the  thne  being  of  the 
said  Board,  and  such  other  public  officer  or 
officers  as  the  Lord  Chancellor  shall  appoint* 
shall  be  official  trustees  of  charitable  funds, 
and  where  trustees  or  other  persons  having  in 
their  names,  or  in  the  name  of  any  deceased 
person  of  whom  they  are  representatives,  in  the 
books  of  the  Bank  of  England,  or  of  the  East 
India  or  South  Sea  Company,  or  of  any  other 
public  company,  any  annuities,  stock,  or  shares, 
or  holding  any  government  or  parhamentary  or 
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loUier  Meorities  m  trust  lor  any  chsrity,  AxM  be 
dcsiroQs  to  transfer  or  deposit  the  same  to  or 
wi&  the  said  official  Uusteea  io  trust  for  such 
charity,  or  where  any  persons  shaU  be  desmms 
of  transferring  or  depositing  as  aforesaid  any 
aannnities,  stock,  shares,  or  secmitics  for  dis- 
charging any  legacy  or  charge  given  or  made 
to  or  for  the  benefit  of  any  diarity,  or  where  it 
shall  appear  to  the  Conrt  of  Chancery,  or  to 
any  Jud^  of  such  Court,  or  of  any  district 
Conrt  of  Bankruptcy,  or  County  Court  bavnig 
jarisdicdon  under  this  Act,  that  any  annuities, 
stock,  shares,  or  securities  held  in  trust  for  any 
charity  ought,  for  the  purpose  of  security  or 
conventent  administration,  to  be  transferred  or 
deposited  as  aforesaid,  it  shall  foe  lawfbl  for 
8«ch  Conrt  or  Jvdge  to  order  the  transfer  or 
deposit  of  such  annuities,  stock,  shares,  or  se> 
corities  to  or  with  snch  official  tmstees. 

63.  The  secretary  of  the  said  Board  shall 
keep  separate  acconnts  of  the  annuities,  stock, 
shares,  and  securities  belonging  to  each  sepa- 
rate charity,  and  the  said  official  trustees  shall 
pay  the  dividends  or  interest  or  income  tiiereof 
to  the  trustees  or  persons  acting  in  the  admi- 
nistration of  such  charity^  or  otherwise  dispose 
thereof,  and  transfer  such  annuities,  stock, 
shares,  or  securities  (when  occasion  shall  re- 
quire), as  the  Court  of  Chancery,  or  any  Judge 
of  such  Conrt,  or  of  any  district  Court  <£  fiank- 
mptcy,  or  Connty  Court  having  jurisdiction 
under  this  Act,  or  other  kwfbl  authority,  shall 
direct. 

63.  It  shall  be  lawful  for  any  tmstees  or 
other  persons  hsnring  the  custody  of  any  deeds 
or  muniments  of  or  relating  to  such  charity  to 
deposit  the  same  for  secority  in  a  repository 
which  may  be  provided  by  the  said  Board, 
subject  to  any  regulations  to  be  made  by  the 
said  Board  under  this  Act. 

64«  Where  upon  the  ap^dication  of  any 
trustees  or  other  persons  concerned  in  the 
management  or  administration  of  any  charity, 
or  interested  in  the  benefits  thereof  (and  after 
such  examination  or  inquiry  as  the  Board  may 
think  necessary  in  rehttion  thereto),  or  upon 
any  report  of  an  inspector,  or  information 
otherwise  obtained  by  the  said  Board  under 
this  Act,  with  ration  to  any  charity,  it  shall 
appear  to  the  said  Board  to  be  desirable  to  have 
a  new  scheme  for  the  application  or  manage- 
'  ment  of  the  charily,  and  each  new  scheme  as 
contemplated  or  considered  desirable  by  the 
Board  cannot  be,  or  it  shall  in  the  opinion  of 
the  Board  be  doubtful  whether  it  can  be  car- 
ried hito  complete  effect  by  the  Court  of  Chan- 
eery,  or  by  any  district  or  County  Court  under 
the  jurisdiction  created  by  this  Act,  or  other- 
wise than  by  the  authority  of  Parliament,  it 
shall  be  lawful  for  theaaid  Board  in  every  snch 
case  provisionally  to  approve  and  certify  such 
new  scheme  in  the  manner  and  subject  to  the 
regulations  hereinafter  mentioned. 

65.  One  month  at  least  before  any  such  new 
scheme  slxall  be  so  provisionally  approved, 
notice  thereof  shall  be  g^ven  in  such  naaoner  as 
the  Board  may  in  each  case  consider  proper  or 
expedient  forenauring  due  pQUicity^and  every! 


such  notice  shall  contain  such  particulars  df 
the  proposed  echeiM  as  the  said  Board  < "  ~ 
it»  aad  as  sbatt  ^  dasnied  by  the  <     '  ' 
aafidcnt  to  show  tha  nalnre  of 

and  where  the  natans  thessaf  can 
ently  be  shown  in  tho  said  notice,  snch  natiee 
shall  refer  to  some  convaoieot  place  vStbin  the 
pariah  or  district,  and  to  the  ofice  in  Londaa 
of  the  registrar  of  County  Courts'  jodgnMiitB« 
where  a  copy  of  the  proposed  scheme  shall  ^ 
deposited  and  may  ha  inspected,  and  mnttr 
such  notice  shall  reqsusaa&y  o^eetiiBaCftaMn 
scheme  to  be  staled  or  transmitted  to  the  aiid 
Board  or  their  See vetavy  within  one  moatk  bma 
the  time  when  the  notice  shall  have  been  giaaau 

66.  If  after  su^  notice  as  aforessid  aagr  ob- 
jections or  suggestk>na  shall  be  made,  fSke. 
Board  shall  consider  the  same,  and  may  tbe»- 
opon.  if  to  them  it  shall  seem  fit,  alter  or 
modify  the  scheme  atcosding  Io  any  s«eh 
objeeiiona  or  sui^gestiona ;  and  aftet  all  eosh 
objectkms  and  suggestiew  if  any»  haps  fa«n 
disposed  of ,  or  if  no  snch  olyctions  or  aas- 
gestiona  shall  have  been  made*  the  BoMtLlu 
case  they  shall  not  th'mk  fit  to  refer  soch 
scheme  to  an  inspector  under  the  provision 
next  hemnafter  contained*  may  proceed  to  ap- 
prove such  sohesae,  and  to  certify  tka  aane  va 
manner  hereinafter  mentsoned. 

67.  Upon  the  requisition  of  any  person  in- 
terested in  the  charity  in  <}uestion  (in  case  the 
said  Board  after  due  consideration  shaU  be  of 
opinion  that  there  are  suftcioBt  grounds  for 
complying  with  such  requisition),  or  in  inj 
other  caae»  if  the  aaid  Board  shall  consider  it 
desirable,  the  matter  of  any  scheme  in  queation 
majr  be  referred  by  the  said  Board  to  onoof 
theu:  inspectors*  and  such  inspector  shaU  thete- 
upon  proceed  to  make  a  local  inquiry  and  ein- 
mination  into  the  matter  of  the  schema  in 
question,  and  for  the  purposes  of  such  inqviiy, 
such  inspector  may  hcdd  a  sitting  or  simiga 
in  some  convenient  place  in  the  parish  or  one 
of  the  parishes  or  the  district  to  or  in  wi^eh 
respectively  tiie  charity  in  question  is  whoBy 
or  partially  situated  or  is  administered,  sna 
may  take  and  receive  any  evidence  and  iBfor- 
mation,  and  bear  and  inquire  into  any  ol^- 
tions  or  questions  relating  to  the  scheme  t>r 
charity  in  qnestion,  and  may  from  time  to  time 
adjourn  any  soeh  sitting,  and  puMic  ootiee 
shall  be  given  by  such  inspector  of  evenr  aseli 
sitting  (except  an  adjourned  sitting)  14  days' at 
the  least  bejfore  the  holding  thereof,  in  sneli 
other  mode  as  in  the  judgment  of  the  mmA 
Board  shall  be  sufficient  to  ensure  poUlcity. 

68.  Every  inspector  to  whom  any  each 
matter  shall  be  referred  shall  report  in  wiitipg 
to  the  said  Board  the  result  of  his  inquiry, nad 
whether  in  fais  opinion  the  acheme.in  question 
should  be  approved  with  or  without  any  aile- 
raiion  or  modification  thereof,  and  aoch  re|ieit 
shall  specify  or  indicate  the  alterations  (if  aitv) 
which  such  inspector  shall  consider  dcsirahfe, 
with  the  reasons  for  the  same,  and  also  tike 
nature  of  the  objections  (if  aoy)  which  aWl 
have  been  made  to  the  scheme,  and  the  opinini 
of  the  said  inspector  thereon,  and  tfan  iiid 
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BimkI  «ba11  condder  lodi  Te|Mrt»  and  if,  at  tbe 
Twult  of  such  report  or  after  fiirther  inqnity, 
they  ihaSl  be  satitfied  therewith,  they  may  pro- 
«aBd  to  afyprore  tha  tefaeme  In  quefetton  either 
with  or  vrithout  any  altemtlon,  and  to  certify 
the  aame  in  manner  heremafter  mentioned. 

59.  Bvery  echeme  to  be  approired  by  the 
Mid  Board  shall  be  certified  by  them,  and  for 
4aC  purpose  shall  be  embodiea  in  a  certificate 
to  be  made  by  the  said  Board,  and  sealed  trith 
tiieir  seai ;  and  in  every  ease  a  copy  of  such 
ootificate  ehall  be  deposited  in  some  conveni* 
«Bt  place  within  the  parish  or  one  of  the  pa- 
Tiriiea  or  the  district  in  which  the  charity  In 
qootion  shall  wholly  or  partially  be  situated  or 
Mmiuistered,  and  at  the  office  in  London  of 
the  rearer  of  County  Courts*  judgments,  and 
«  notice  shall  also  be  given,  in  such  manner  as 
the  Board  shall  direct,  which  notice  shall  refer 
to  the  certificate  so  deposited,  and  Bhall  state 
tlie  intention  of  the  Board  to  proceed  with  the 
eeheme  thereby  certified. 

60.  The  said  Board  shall,  in  the  month  of 
Febnnry  in  every  year,  make  a  report  to  her 
Majea^  of  all  their  proceedings  during  the 
praeedttig  year  up  to  the  31«t  day  ot  December 
tiien  last,  and  such  report  shall,  within  14  days 
a£ker  the  making  thereof,  be  laid  before  both 
Houses  of  Parliament,  if  Parliament  be  then 
eitthig,  or  otherwise  wi^in  t4  days  after  the 
meeting  thereof ;  and  in  such  report  the  said 
Board  shall  specially  distinguish  and  set  forth 
in  full  all  the  schemes  (if  any)  approved  by 
them  under  the  provisions  IsMtly  herembefore 
ooBtained,  together  with  the  grounds  of  such 
their  approval,  and  the  objections  (if  any)  which 
have  been  made  thereto,  and  aH  proceedini^ 
had  In  respect  of  such  objections  and  the 
fftounds  on  which  any  such  objections  have 
Seen  overruled ;  and  in  case  it  shall  be  enacted 
by  any  Act  of  Parliament  that  any  such  scheme 
cor  schemes  so  certified  shall  be  confirmed  and 
take  eflTecty  either  with  or  without  any  altera- 
^M  or  modifications  thereof  respectively, 
eirerv  such  Act  shall  be  deemed  a  Public  Ge- 
serai  Act. 

61.  The  trustees  or  persons  acting  in  the 
Judministration  of  every  charity  shall,  in  books 
to  be  kept  by  them  for  that  purpose,  regularly 
enter  or  cause  to  be  entered  full  and  true  ac- 
eomits  of  all  money  received  and  paid  res  pec- 
tferely  on  account  of  such  charity,  and  on  or 
before  the  ^th  day  of  March  in  every  year,  or 
•D  or  before  sncb  other  day  as  shall  or  may  be 
ized  and  appointed  for  that  purpose  by  the 
aaid  Board,  shall  cause  a  statement  in  writing 
to  be  made  of  the  income  and  revenues,  whether 
jetuftlly  paid  or  then  due,  and  the  actual  re- 
«eipta  and  expenditure  of  such  charity  for  the 
yesr  ending  on  the  31st  day  of  December  then 
next  ^ecmnff,  or  on  some  other  convenient 
day  to  be  fisea  and  appointed  lor  that  purpose 
by  the  said  Board,  and  also  a  balance  sneet 
containing  a  clear  statement  of  the  balance  of 
Mich  account,  which  statement  and  balance 
Aeet  vetpeotlvely  shall  be  certified  under  the 
iHmd  of  some  one  or  moi«  of  such  trustees  or 
persons  <aed  audited  by  the  mditor  of  such 


eharity,  if  any  there  be) ;  and  as  to  every  ^la- 
ri^  whose  gross  annual  income  for  the  time 
bemg  shall  not  exceed  90{.»  every  such  atate- 
ment  and  baianee>^eet  respectively,  or  a  du- 

Elicate  or  true  copy  thereof  respectively^  shall 
e  delivered  or  sent  by  such  trustees  or  per- 
sons free  of  charge  to  the  clerk  of  the  County 
Court  or  some  one  of  the  County  Courts  (if 
more  than  one)  to  whose  iurisdiction  such  cltfi- 
rity  may  be  subject  under  this  Act  (in  case 
such  charity  he  subject  to  the  jurisdiction  of 
any  County  Court  under  this  Act),  or  if  such 
charity  be  not  subject  to  the  jurisdiction  of  any 
Covtntf  Court,  then  to  the  clerk  of  the  County 
Court  for  the  district  or  any  one  of  the  districts 
(if  more  than  one)  wherein  or  nearest  adjoining 
whereto  such  charity  is  estaUtshed,  or  the  pro- 
perty thereof  (In  whole  or  in  part)  is  situate  or 
administered  and  distributed ;  and  as  to  every 
charity  whose  gross  annual  income  for  the  time 
being  shall  exceed  30A,  evtry  such  statement 
and  balance-sheet,  or  a  duplicate  or  true  copy 
thereof  respectively  (unless  the  said  Board  ahaU 
olherwiae  direct),  shall  beddivered  or  sent  free 
of  chsirge  to  the  desk. of  the  peace  for  the 
county  or  the  i^vision  of  the  eounty»  or  some 
one  ot  the  counties  <v  divisions  of  counties  (if 
more  than  one)  in  which  the  charity  is  esta- 
blished^  or  the  property  thereof  is  wholly  or 
partially  situated  or  administered  and  dislri- 
Dttted ;  and  every  auch  statement  and  bahmee- 
sheet,  or  a  duplmate  or  true  copy  thereof  re- 
spectively, shall  be  kept  and  registered  without 
fee  or  reward  by  die  rcgistrsa*  of  County  Courts* 
judgments  or  tiie  clerk  of  sudu  County  Court, 
and  the  clerk  of  the  peace  of  such  county  or 
division  respectively,  and  shall  be  open  to  the 
inspection  of  all   penons,  at  all  seasonable 
hours,  on  payment  of  the  sum  of  1«.  to  the  re- 
gistrar or  clerk  for  every  such  inspection ;  and 
any  person  msy  require  and  have  a  copy  of 
any  such  statement  and  liaUnce-sheet,  or  of 
any  part  thereof^  paying  therefore  to  such  re« 
gistrar  or  clerk  after  the  rate  of  2d.  for  every 
72  words  or  figures ;  and  a  duplicate  or  copy 
of  every  sueh  statement  and  balance* sheet  to 
be  maoe  according  to  the  foregoing  provision, 
so  certified  and  audited  as  aforesaid,  shall  be 
delivered  or  transmitted^  through  the  post  or 
otherwise,  free  of  chaige,  by  such  trustees  or 
odwr  persons,  to  the  said  Board,  on  or  before 
the  said  S6th  day  of  March  in  every  year»  or 
sueh  other  day  as  may  be  fixed  and  appointed 
by  the  said  Board  as  aforesaid ;  and  the  said 
Board  may  from  time  to  time  by  anv  order 
direct  that  the  statement  and  balance-sheet,  or 
a  duplicate  or  true  copv  thereof  respectively,  of 
the  accounts  of  any  charity  whose  gross  an- 
msal  inoome  exceeds  3o/.  shall  be  delivered  or 
sent  to  the  olerk  of  the  County  Court  in  the 
same  manner  as  if  the  inoome  of  such  charity 
did  not  exceed  30i. ;  and  the  said  Board  nay 
make  and  give  such  farther  and  other  orders 
and  directions  in  relatkm  to  the  delivery  and 
publication  of  such  accounts,  and  the  form 
thereof,  as  ihey  may  tliink  fit,  which  directions 
and  orden  shall  be  obligatory  on  and  obeyed 
by  all  such  tmatees  and  persons  as  aforssaia. 
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New  Statutes  effecting  Alterations  in  the  Law. 


the  limits  of  England  or  Wales,  to  the  juris- 
(Viction  of  the  said  Board :  Provided  always, 
that  the  said  exemption  shall  not  extend  to  any 
cathedral,  collegiate,  chapter,  or  other  schools* 
63.  It  shall  be  lawful  for  any  of  the  charities 
exempted  from  the  operation  of  this  Act,  by 
order  or  resolution  duly  made  in  conformity 
with  the  constitution  or  rales  of  such  charily 
(and  which  in  that  case  shall  only  be  binding), 
to  apply  by  petition  to  the  Commissioners  to 
have  the  benefit  of  this  Act  either  generally  or 


62.  This  Act  shall  not  extend  to  the  Uni- 
versities of  Oxford,  Cambridge,  London,  or 
Durham,  or  any  college  or  hall  in  the  said  Uni- 
versities of  Oxford,  Cambridge,  and  Durham, 
or  to  any  Tjathedral  or  collegiate  church,  or  to 
any  building  registered  as  a  place  of  meeting 
for  religious  worship  with  the  Registrar- Gene- 
ral of  births,  deaths,  or  marriages,  in  Eng- 
land and  Wales,  and  bond  fide  used  as  a  place 
of  meeting  for  religious  worship ;  nor  shall  this 

Act,  for  the  period  of  two  years  from  the  pass- 1  .   _  .  _ 

ing  thereof,  extend  or  be  in  any  manner  applied  as  to  any  of  the  provisions  herein  contained  ; 
to  charities  or  institutions,  the  funds  or  in- '  and  such  petition  shall  be  under  the  seal  of 
come  of  which  are  applicable  exclusively  for  |  such  charity  if  incorporated,  and  if  not,  then 
the  benefit  of  persons  of  the  Roman  Catholic  '  under  the  hands  of  the  major  part  of  the  tnxs- 
persuasion,  and  which  are  under  the  superin-  tees  and  governing  body  of  such  charity  ;  and 
tendence  or  control  of  persons  of  that  persua-  in  such  case  it  shall  be  lawful  for  the  Commis- 
sion, nor  shall  this  Act  extend  or  be  applied  to  \  sioners,  if  they  shall  think  fit,  to  make  an 
the  Commissioners  of  Queen  Anne's  Bounty,  order  in  conformity  with  such  application,  and 
or  to  the  British  Museum,  or  to  any  friendly ,  such  charity  shall  thenceforth  be  entitled  to 
or  benefit  society,  or  savings*  bank,  or  any  in- ,  and  be  bound  by  all  the  pro^'isions  of  this  Act, 
Btitution,  establishment,  or  society  for  religious  \  if  admitted  generally  thereto,  or  by  such  of  the 
or  other  charitable  purposes,  or  to  the  auxiliary  enactments  thereof  as  shall  be  mentioned  and 
or  branch  associations  connected  therewith,  specified  in  such  order  of  the  Commissioners, 
wholly  maintained  by  voluntary  contributions,  j  but  in  either  case  in  the  same  manner  as  if 
or  any  bookselling  or  publishing  business  i  such  charity  had  not  been  exempted  from  this 
carried  on  by  or  under  the  direction  of  any  so-  ,  Act,  or  such  exemption  had  not  extended  to 


ciety  wholly  or  partially  exempted  from  this 
Act,  so  far  as  such  business  is  or  shall  be 
carried  on  by  means  of  voluntary  contributions 
only,  or  the  capital  or  stock  of  such  business ; 


the  enactments  specified  in  such  order. 

64.  Provided  also,  ITiat  if  any  question  or 
dispute  shall  arise  among  the  members  of  any 
charity  exempted  from  the  operation  of  this 


and  where  any  charity  is  maintained  partly  by  Act  in  relation  to  any  office,  or  the  fitness  or 
voluntary  subscriptions  and  partly  by  income  I  disqualification  of  any  trustee  or  officer,  or  his 
arising  from  any  endowment,  the  powers  and  election  or  removal,  or  generally  in  relation  to 
.provisions  of  the  Act  shall,  with  respect  to  the  management  of  the  charity,  it  shall  be  law- 
such  charity,  extend  and  apply  to  the  income  |  ful  for  two-thirds  of  the  members  present  at 
from  endowment  only,  to  the  exclusion  of  vo-  \  any  special  meeting,  duly  convened  by  notice 
luntary  subscriptions,  and  the  application  for  the  purpose  in  the  same  manner  in  "wbich 
thereof;  and  no  donation  or  bequest  unto  or  meetings  of  such  charity  are  by  the  mles 
in  trust  for  any  such  charity  as  last  aforesaid,  thereof  appointed  to  be  held  and  convened,  to 
of  which  no  special  application  or  appropriation  refer  such  question  or  dispute  to  the  arbitration 
shall  be  directed  or  declared  by  the  donor  or  \  of  the  Commissioners,  who  shall  accept  such 
testator,  and  which  may  legally  be  applied  by  i  reference  and  act  therein  as  arbitrators,  and 
the  governing  or  managing  body  of  such  their  award  shall  be  final,  and  may  be  made  a 
charity  as  income  in  aid  of  the  voluntary  sub-  rule  of  her  Majesty's  High  Court  of  Chancery. 
scriptions,  shall  be  subject  to  the  jurisdiction  |  65.  The  legal  estate  in  all  lands  which  at  the 
or  control  of  the  said  Board,  or  the  powers  or ,  time  of  the  passing  of  the  Act  of  the  Session 
provisions  of  this  Act ;  and  no  portion  of  any  i  holden  in  the  5  &  6  Wm,  4,  c.  7^^  was  vested 
such  donation  or  bequest  as  last  aforesaid,  or  '  in  the  body  corporate  of  any  borough  which 
of  any  voluntary  subscription,  which  is  now  or  I  became  subject  to  the  provisions  of  the  said 
shall  or  may  from  time  to  time  be  set  apart  or  '  Act,  or  in  any  one  or  more  of  the  members  of 
appropriated  and  invested  by  the  governing  or   such  body  corporate,  in  his  or  their  corporate 


managing  body  of  the  charity,  for  the  purpose 
of  being  held  and  applied  or  expended  for  or  to 
some  defined  and  specific  object  or  purpose  con- 
nected with  such  charity,  in  pursuance  of  any 
rule  or  resolution  made  or  adopted  by  the  go- 
verning or  managing  body  of  such  charity,  or 
of  any  donation  or  bequest  in  aid  of  any  fund 
so  set  apart  or  appropriated  for  any  such  ob- 
ject or  purpose  as  aforesaid,  shall  be  subject  to 
the  jurisdiction  or  control  of  the  said  Board  or 
the  powers  or  provisions  of  this  Act ;  and  no- 
thing in  this  Act  shall  subject  the  funds  or 
property  of  any  missionary  or  other  similar 
society,  or  the  missionaries,  teachers,  or  oflficera 
of  such  society,  or  of  any  branch  thereof, 
which  funds  or  property  shall  not  be  within, 


capacity,  solely  or  together  with  any  person  or 
persons  elected  solely  by  such  body  corporate, 
or  solely  by  any  particular  number,  class,  or 
description  of  members  of  such  body  corporate, 
in  whole  or  in  part  in  trust  or  for  the  benefit  of 
any  charitable  uses  or  trusts  whatsoever,  and 
which  legal  estate  shall  not  have  been  since 
duly  conveyed  or  assured  to  and  vested  in  the 
trustees  appointed  by  the  Lord  High  Chancel- 
lor under  the  provisions  of  the  said  Act,  or 
such  of  them  as  shall  be  surviving  and  con- 
tinuing trustees,  or  otherwise  lawfully  conveyed, 
aliened,  or  disposed  of  by  any  such  body  cor- 
porate or  member  or  members  thereof,  shall 
from  and  immediately   after  the    passing    of 
this  Act,  and  without  any  actual  conveyance. 
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aBSjgnment,  or  other  assurance  thereof,  be 
vested  in  the  trustees  so  appointed,  or  such  of 
them  as  shall  be  surviving  and  continuing 
trustees  under  such  appointment  as  aforesaid, 
according  to  the  respective  estates  and  interests 
therein,  and  subject  to  such  and  the  same 
charges  and  incumbrances  and  upon  such  and 
the  same  trusts  as  the  same  were  respectively 
subject  to  previously  to  such  vesting ;  and  in 
every  case,  upon  the  death,  resignation,  or  re* 
moral  uf  any  of  the  trustees,  and  upon  any  ap- 
pointment of  any  new  trustee  or  trustees  re- 
spectively, the  legal  estate  in  the  same  lands, 
and  all  other  lands  subject  to  any  such  charit- 
able uses  or  trusts  which  may  for  the  time 
being  be  vested  in  the  trustees  or  any  of  them, 
or  in  any  persons  or  the  heirs  or  devisees  of 
any  person  who  may  have  died,  resigned,  or 
been  removed,  shall  vest  in  the  persons  who 
after  such  death,  resignation,  or  removal,  and 
such  appointment  of  such  new  trustee  or  trus- 
tees respectively,  shall  continue  or  be  the  trus- 
tees for  the  time  being,  without  any  conveyance 
or  assurance  whatsoever. 
^  66.  In  the  construction  of  this  Act,  except 
where  the  context  or  other  provisions  of  the  { 
Act  may  require  a  different  construction,  the  ^ 
expression  "  Court  of  Chance^ ''  shall  mean  ' 
and  include  the  Master  of  the  Rolls  and  every  j 
Judge  of  the  Court  of  Chancery  in  England ; 
the  expression  "  Lord  Chancellor ''  shall  mean 
and  include  the  Lord  Chancellor  of  Great 
Britain  and  the  Lord  Keeper  and  Commis- 1 
sioners  of  the  Great  Seal  of  Great  Britain  for 
the  time  being ;  the  expressions  '*  District ; 
Court  of  Bankruptcy '*  and  "  District  Court " 
shall  mean  and  include  every  district  Court  of 
Bankruptcy  established  or  to  be  established 
under  the  Act  of  the  5  &  6  Vict.  c.  22,  or  under 
any  other  Act  or  Acts  passed  or  to  be  passed  for 
the  alteration  or  amendment  or  the  extension  ' 
of  the  same  Act,  or  for  the  establishment  of 
any  district  Court  or  Courts  of  Bankruptcy  in 
England  or  Wales,  and  every  Commissioner  or 
Judge  of  every  such  district  Court ;  the  ex- ' 
pression  "  County  Court "  shall  mean  and  in- ' 
elude  every  County  Court  holden  or  established 
or  to  be  holden  or  established  under  the  Act  of 
the  9  &  10  Vict.  c.  95,  or  any  Act  or  Acts 
passed  or  to  be  passed  for  the  alteration  or  ex- 
tension of  the  same  Act,  and  every  Judge  of 
any  such  Court ;  the  expression  "  Cliarity  *' 
shall  mean  every  endowed  foundation  and  in- 
stitution taking  or  to  take  effect  in  England  or 
Wales,  and  coming  within  the  meaning, 
purvieu,  or  interpretation  of  the  Statute  of  the 
43  Eliz.  c.  4,  or  as  to  which,  or  the  admini- ' 
stration  of  the  revenues  or  property  whereof, 
the  Court  of  Chancery  has  or  may  exercise 
jurisdiction ;  the  expression  "  Trustee  "  of  any 
charity  shall  mean  and  include  every  person 
and  corporation  seised  or  possessed  of  or  en- ' 
titled  to  any  real  or  personal  estate,  or  any  in- 
terest therein,  in  trust  for  or  for  the  benefit  of 
such  charity  or  all  or  any  of  the  objects  or 
purposes  tnereof,  and  every  member  of  any 
such  corporation ;  and  the  expression  ''  the 
Board"  shal]  mean  the  said  Charity  Commis- 


sioners sitting  as  a  Board  under  this  Act ;  and 
the  expression  "  Endowment  '*  shall  mean  and 
include  all  lands  and  real  estate  whatsoever,  of 
any  tenure,  and  any  charge  thereon,  or  interest 
therein,  and  all  stocks,  funds,  moneys,  secu- 
rities, investments,  and  personal  estate  what- 
soever, which  shall  for  the  time  being  belong 
to  or  be  held  in  trust  for  any  charity,  or  for  all 
or  any  of  the  objects  or  purposes  thereof;  and 
the  expression  ''Land''  snail  extend  to  and 
include  manors,  messuages,  buildmgs,  tene- 
ments, and  hereditaments,  corporeal  and  in- 
corporeal, of  everv  tenure  and  description. 

67.  This  Act  shall  not  extend  to  Scotland  or 
Ireland. 

Cid,  This  Act  may  be  cited  as  "The  Chari- 
table Trusts'  Act,  1853." 


OATU8    IN    CHANCERY. 

16&17V1CT.  c.  78. 

**  Masters  Extraordinary"  to  cease  to  be 
so  styled,  and  to  be  designated  *'  Commis- 
sioners ;"  s.  1. 

Power  to  appoint  solidtors  to  administer 
oaths  and  take  declarations  in  Chancery, 
and  to  be  styled  ''London  Commissioners  ;" 
S.2. 

Commissioners  may  be  appointed  to  ad- 
minister Oaths  in  Chancery  for  the  Chan- 
nel Islands ;  s.  3. 

Commissioners  appointment  to  bear  a 
Chancery  stamp  of  1/.  in  lieu  of  other 
charges ;  s.  4. 

Nothing  to  lessen  power  of  Lord  Chan- 
cellor. Reference  to  Masters  Extraordinary 
in  Acts  to  apply  to  Commissioners ;  s.  5. 

Affidavits  for  purposes  connected  with 
registration.     8  &  9  Vict.  c.  113;  s.  6. 

Persons  authorised  to  administer  Oaths 
in  Chancery  may  administer  Oaths  in  Chan- 
cery of  County  Palatine  of  Lancaster  ;  s.  7. 

Term  '*  Lord  Chancellor ;"  s.  8. 


The  following  are  the  Title  and  Sections 
of  the  Act  :— 

An  Act  relating  to  the  Appointment  of  Persons 
to  administer  Oaths  in  Chancery,  and  to 
Affidavits  made  for  Purposes  connected  with 
Registration.    [15/A  August,  1853.] 

Be  it  enacted  as  follows  : — 

1 .  The  persons  now  styled  "  MaRters  Extra- 
ordinary in  Chancery"  shall  cease  to  be  so 
styled,  and  they  and  all  persons  hereafter  ap- 
pointed by  the  Lord  Chancellor  to  execute 
like  duties  in  England  shall  be  designated 
"  Commissioners  to  administer  Oaths  in  Chan- 
cery in  England,"  and  shall  possess  and  exer- 
cise all  such  powers  and  discharge  all  such 
duties  as  now  appertain  to  the  office  of  Master 
Extraordinary  in  Chancery  by  virtue  of  any 
Statute  or  Order  of  the  Court  of  Chancery  or 
of  the  Lord  Chancellor,  or  usage  in  that 
behalf,  or  otherwise. 
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2.  It  shall  be  lawful  for  the  Lord  Chancellor 
irom  time  to  tioM  to  appoint  any  persons  prac- 
tising as  solicitors  within  10  miles  from  Lin- 
coln's Inn  Hall  at  their  respective  places  of 
business  to  administer  oaths  and  take  declara- 
tions, a6Brmations,  and  attestatiime  of  honour 
in  Chancery,  and  to  possess  all  sach  other 
powers  and  discharf^e  all  such  other  duties  as 
aforesaid;  and  such  persmis  shall  be  styled 
"  London  Commissioners  ta  administer  Oaths 
in  Chancery;''  and  they  shall  be  entitled  to 
charge  and  take  a  fee  of  Is,  6d,  for  every  oath 
administered  by  them,  and  for  every  declara- 
tion^ affirmation,  or  attestation  of  honour  taken 
by  them,  subject  to  any  order  of  the  Lord 
Chancellor  varying  or  annulting  the  same. 

3.  It  shall  be  lawful  for  the  Lord  Chancellor, 
from  time  to  tisie,  to  appoint  any  persons 
practising  as  eolicitora  in  the  Isle  of  Man,  in 
the  Channel  Islands,  or  any  of  them,  to  admi- 
nister oaths  and  take  declarations,  affirmations, 
and  attestations  of  honour  in  Chancerv,  and  to 
possess  all  such  other  powers  and  discharge  all 
such  other  duties  as  aforesaid ;  and  such  per- 
sons shall  be  styled  *'  Commiestoners  to  admi- 
nister Oatha  in  Chancery  for  the  Channel 
Islands,"  and  they  shall  be  entitled  to  charge 
and  take  the  same  fees  as  ihp  said  "  Commis* 
sioners  to  administer  Oaths  in  Chancery/' 

4.  The  fiat  or  document  by  which  any  such 
Commissioners  as  aforesaid  shall  be  appointed 
shall  bear  a  Chancery  stamp  of  iT,  in  lieu  of 
the  stamp  of  55.  now  required ;  but  no  other 
charge  or  fee  shall  be  made  or  payable  in 
respect  of  such  appointment,  or  of  anything 
requisite  to  be  done  in  order  to  perfect  the 
same ;  and  it  shall  not  be  necessary  that  any 
such  appointment  should  be  published  in  the 
London  Gazette. 

5.  Nothing  herein  contained  shall  abridge 
or  lessen  the  power  of  the  Lord  Chancellor  as 
it  now  exists  to  appoint  fit  persons  to  admini- 
•ter  oaths  and  take  declarations,  affirmations, 
«nd  attestations  of  honour  in  Chancery,  or  to 
regulate  the  fees  to  be  taken  by  them ;  and 
where  any  Act  of  Parliament  refers  to  the  Mas- 
ters Extraordinary  in  Chancery,  or  to  their 
powers  or  duties,  the  reference  shall  be  held  to 
apply  to  and  include  the  Commissioners  here 
inbefore  mentioned,  or  to  their  powers  or 
"doties,  as  the  case  may  be. 

6.  And  whereas  by  the  22nd  section  of  an 
Act  passed  in  the  Session  of  Parliament  held 
in  the  15  &  16  Vict.  c.  86,  it  is  ettacted,  that 
"  til  pleas,  answers,  disclaimers,  examinations, 
atfiidavits,  declarations,  affirmations,  and  attes- 
tations of  hnnonr  in  causes  or  matters  depend- 
ing in  the  High  Court  of  Chancery,  and  also 
Acknowledgments  required  for  the  purpose  of 
enrolling  any  deed  in  the  said  Court,  shall  and 
may  be  sworn  and  taken  in  Scotland  or  Ireland 
or  the  Channel  Islands,  or  in  any  colony,  island, 
plantatkin,  or  place  under  the  aominion  of  her 
Majesty  in  foreign  parts,  before  any  Judge, 
<7oart,  notary  public,  or  person  lawfully  autho- 
rised to  administer  oaths  in  such  country, 
colony,  island,  plantation,  or  place  respectively, 
or  before  any  of  her  Majesty's  coQsnIs  or  vice- 


consuls  in  any  foreign  parts  out  of  her  M^ea- 
ty's  dominions;  and  the  Jodges  asd  otber 
officers  of  the  said  Court  of  Chancery  th^ 
take  judicial  notice  of  the  seal  or  signatore,  as 
the  case  may  be,  of  any  such  Conit,  Judge, 
notary  public,  person,  consul,  or  vice-coaiol 
attached,  appended,  or  subscribed  to  any  sadi 
pleas,  answers,  disclaimers,  examinations,  affi- 
davits, affirmations,  attestations  of  hoDoar,  de- 
clarations, acknowledgments,  or  other  docu- 
ments to  be  used  in  the  sM  Coart:"And 
whereas  by  the  a3rd  and  24th  sections  of  the 
same  Act  it  is  also  enacted,  that  '^  all  penoas 
swearing,  declaring,  affirming,  or  attestiog 
before  any  person  authorised  by  this  Act  to 
administer  oaths,  and  take  declarations,  sffir- 
mations,  or  attestations  of  honour,  sbill  k 
liable  to  all  such  penalties,  punishments,  sad 
consequences  for  any  wilful  and  corropt  £ike 
swearing,  declaring,  affirming,  or  attesting coa- 
tained  therein,  as  if  the  matter  sworn,  decland, 
affirmed,  or  attested  before  any  Court  or  per- 
sons now  by  law  authorised  to  aanunisteroswjs, 
and  take  declarations,  affirmations,  or  attesta* 
tiona  upon  honour ; "  and  that  **  if  any  penon 
BhaU  forge  the  signature  .or  the  offioal  seal  of 
any  such  Judge,  notary  public,  or  other  penoD 
lawfully  authorised  tq  administer  oaths  under 
this  Act,  or  shall  tender  in  evidence  any  pies, 
answer,  disclaimer,  examination,  affidavit,  or 
other  judicial  or  official  document  with  a  lalM 
or  counterfeit  aiffoature  or  seal  of  any  sacb 
Judge,  Coui:^  notary  public,  or  other  >«»« 
authoriaed  as  aforesaid  attached  or  i|>peDded 
thereto,  knowing  the  same  signature  or  seal  to 
be  false  or  counterfeit,  every  such  Jierton  vm 
be  guilty  of  felony,  and  shall  be  Kabletotbe 
same  punishment  as  any  offender  ander  aa 
Act  passed  in  the  9  &  9  Vict.,  intituled  'An 
Act  to  facilitate  the  admission  in  ^^'^^^r 
certain  official  and  other  documents:* '  Ana 
whereas  it  is  expedient  to  extend  the  recitea 
provisions  of  the  said  first-mentioned  Act  lor 


the  purpose  of  diminishing  the  expense  ot  wa 

incident  to   registration  of  deeds,  wills,  ^a 

other  documents  or  thiugs:  Be  i*  *™?f*J 

that  such  provision  shall  extend  to  the  We  « 

Man,  and  that  all  affidavits.  declarati(«i,  wo 

affirmations  to  be  used  before  any  registrarw 

other  officer  of  any  registry  office  m  "Tw 

Britain  or  Ireland,  for  any  purpose  «)0°^ 

with  registration  of  deeds  or  ^Is,  ^  ?^ 

documents  or  things,  under  the  authority  w 

Parliament,  may  be  sworn  and  taken  ui»»^^ 

land,  or  Ireland,  the  Isle  of  Man,  or  the  tw 

nel  Islands,  or  in  any  colony,  inland,  pjajT 

tion,  or  place  under  the  dominion  oiwjj^ 

;  jesty  in  foreign  parts,  before  any  Co^'*;''^ 

1  notary  public,  or  person  hereby  oro^^^ 

lawfully  authorised  to  administer  oaths  in  s^ 

i  country,  colony,  island,  plantauon,  or  p^ 

:  respectively,  or  before  any  of  her  ^J^ 

.consuls  or  vice-consuls  in  any  ^^^.^ 

of  her  Majesty's  dominions;  ^^l^^^ 

s  and  other  officers  of  any  such J^^ 

office  shall  take  judicial  notice  o«/J*   ^acb 

!  signature,  as  the  case  may  be,  o^J^l^j^ 

I  Court.  Judge,  notary  pttbUc,  pcrwn,  corw"' 
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or  ▼ice-ooamil  which  shall  be  aUaehed,  ap- 
poadied,'  cnr  rabMaribed  to  any  sneh  Affidavit 
dadantioa,  or  sffirmatioiiy  or  any  other  doca- 
mcAt ;  and  that  the  enactments  contained  in 
the  said  23rd  and  24th  sections  shall  be  deemed 
to  be  incorporated  herein  as  effsctoally  as  if 
the  same  enactments  were  ezpresdy  re-enacted 
in  this  Act  and  appUed  to  registry  offices. 

7.  That  where  any  person  is  or  shall  be  an- 
ihorised  to  administer  oaths  for  the  Hi|(h  Court 
o€  Chancery,  such  perscm  is  and  shidl  be  an- 
^orised  to  administer  oaths  for  all  suits  and 
natters  whatsoever  in  the  Chancery  of  the 
County  Palatine  of  Lancaster  ;  and  where  any 
plea,  answer,  affidavit,  or  other  document  what- 
ooewr  is  or  shall  be  receivable  in  evidence  in 

.  Ilie  High  Court  of  Chancery,  the  same  shall  be 
is  like  manner  receivable  in  the  said  Court  of 
the  County  Palatine. 

8.  The  term  "  Lord  Chancellor  "  shall  mean 
also  and  include  the  Lord  Keeper  and  Lords 
CSonmissioners  for  the  custody  of  the  Great 
Seal  for  the  time  being. 


bounds  with  two  sufficient  suretiee,"  ftc,  "  then 
and  not  oUterwise,  the  action  may  be  removed 
before  any  Court  eomnetent  to  try  the  same  in 
such  manner  as  hath  been  accustomed/' 

Lord  Campbell,  C.  J.,  said,  *'  It  seems  to  me 
that  taking  the  sections  together,  compliance 
wfdi  the  condition  in  sect.  121  is  required,  be- 
fore any  action  can  be  removed,  although  the 
title  comes  sn  question.'' 

Crompton,  J.  "  The  effect  is  to  make  actions 
in  replevin  commence  as  they  did  before  the 
Act;  and,  if  they  are  to  be  removed  into  a  Su- 
perior Court,  it  must  be  in  the  manner  pre- 
scribed by  section  121."  The  Qaetfi  v.  Wimam 
Ramet,  Esq.,  1  ElKs  &  B.  855. 


JURISDICTION  OP  COUNTY  COURT. 

REPLEVIN. 

Thk  Judge  of  a  Coanty  Court  has  juris- 
dicden  to  b^  a  plaint  in  replevin,  entered 
lor  trial  in  his  Court,  although  the  title  is 
in  question  ;  but  it  may  be  removed  in  the 
manner  prescribed  by  the  Comity  Court  Act. 

In  a  recent  case  in  Yorkibire,  it  appeved 
that  one  Button  distrained  the  goods  of  Allen 
for  rent ;  and.  that  the  question  between  the 
.parties  involved  the  title c^  the  premises.  The 
Judge  declined  to  trv  the  cause,  on  the  ground 
fSkknt  he  had  no  jurtsaiction. 

The  question  turns  on  the  construction  of 
Stat.  9  &  10  Vict.  c.  95,  ss.  58,  UQ,  120,  and 
15tl.  Sect.  58  enacU,  "That  all  pleas  of  per- 
sonal actions,  where  the  debt  or  damage  claimed 
is  not  more  than  20/.,'*  "  mav  be  holden  in  the 
County  Court,  without  writ/'  "  Provided  al- 
ways, that  the  Court  shall  not  have  cognizance 
of  any  action  of  ejectment,  or  in  which  the  title 
to  any  corporeal  or  incorporeal  hereditaments," 
^  shall  be  in  question."  Had  this  section 
stood  alone,  the  County  Court  would  clearly 
not  have  had  cognizance  of  an  action  of  re- 
pkrin  in  which  the  title  to  the  premises  is  in 
question.  But  by  sect.  119,  it  is  "declared 
and  enacted,  that  all  actions  of  replerin  in  cases 
of  distress  for  rent  in  arrear,  or  damage /atjranf, 
which  shall  be  brought  to  the  Connty  Court, 
^all  be  brought  without  writ  in  a  Court  held 
under  this  Act."  Sect.  120  prorides,  "That 
in  every  such  action  of  replevin  the  plaint  shall 
he  entered  in  the  Court  holden  uoder  this  Act 
for  the  district  wherein  the  distress  was  taken.'' 
SecL  121  orovides;  "That  in  case  either  party 
to  any  sucn  action  of  replevin  shall  declare  to 
the  Court  m  which  sueh  action  shall  be 
hrougbt "  (amongst  other  things)  "  that  the 
tide  to  any  corporeal  or  incorporeal  herei^ta- 
ments'^  "is in  question,"  "and  shall  become 


NOTICES  OP  NEW  BOOKS. 

A  BigeBt  of  the  Examination  Quettiono  in 
Common  Law  ;  Comooyancing  ;  Equity  ; 
Bankruptcy  ;  and  Criminal  Law  ;  from 
ike  cooMneneement  nf  the  Examination  in 
Trinity  Term,  1836,  to  the  present  time. 
Fifth  Edition.  Re-arranged  and  di^ 
geeted,  and  the  Obsolete  Questions  ex- 
punged.  By  Robert  Maugham,  Se« 
cretary  to  the  Incorporated  Law  Society 
and  to  the  Board  of  Examiners,  and  De- 
puty Registrar  of  Attorneys.  London  : 
W.Maxwell.  Pp.  346,  xti. 
The  following  extracts  from  the  Author^s 
Preface  will  explain  the  scope  and  objects 
ofthis  Work:— 

"It  has  been  supposed  that  the  rules  for  ex- 
amining into  the  qualification  of  candidates  for 
admission  on  the  roll  of  attorneys  and  solici- 
tors, have  thrown  additional  duties  and  obliga- 
tions  on  the  practitioner  in  regard  to  the  in- 
struction of  his  articled  clerks.  His  primary 
duty,  however,  consists  in  devoting  the  best 
powers  of  his  mind  to  the  interests  of  his 
clients.  It  is  for  them  he  is  authorised  to 
practise.  They  hsve  the  first  claim ;  but,  next 
to  them,  he  is  bound,  in  the  laoguage  of  his 
contract,  '  by  the  beet  ways  and  means  in  his 
power,  and  to  the  utmost  ol  his  skill  and  know- 
ledge,  to  teach  and  instruct  his  derk  in  the 
practice  or  profession  of  an  attorney  and  so- 
licitor.* 

"  Whatever  may  be  the  duty  of  the  Instructor, 
it  is  clearly  the  interest  of  the  Learner,  that  the 
information  he  receives  should  be  comxmini- 
cated  in  the  course  of  real  businessj  in  the 
actual  conduct  of  actions  and  suits,  and  the 
progress  of  other  legal  afiTairs.  The  knowledge 
thus  acquired  will  never  be  efiaced.  During 
the  usual  hours  of  an  attorney's  office,  the 
clerk  should  therefore  be  actively  employed  in 
his  professioDal  diuies,  and  seise  every  oppor- 
tunity of  ascertaining  from  the  prooer  books, 
not  only  the  beat  way  of  taking  any  legal  step, 
but  the  reason  for  its  adoption. 

"  In  preparing  this  Digest,  it  has  been  the 
object  of  the  compiler  to  pHice  himself  in. the 
position  of  a  solicitor,  anxious  to  discharge  hia 
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AvLty,  as  well  to  his  clients  as  to  his  articled 
clerks,  and  to  consider  the  best  means  of  per- 
forming that  duty  in  regard  to  the  studies  of 
the  latter.  It  is  manifest,  Uiat  a  solicitor  can 
rarely  possess  leisure  to  frame  a  Collection  of 
Questions  for  the  purpose  of  drawing  forth  the 
legal  knowledge  of  his  clerk  in  aU  the  branches 
of  law  and  practice.  But  with  a  proper  Book 
of  Questions,  it  is  comparatively  easy  to  select 
a  certain  portion  which  may  be  deemed  fit  for 
a  given  exercise,  and  which  the  clerk  may  an- 
swer from  recollection  in  his  master's  presence. 

"  The  utility  of  this  method  of  instruction  is 
obvious.  It  is  the  practice  in  almost  all  the 
sciences,  to  test  the  progress  of  the  student  by 
well-framed  questions,  and  it  is  singular  that 
the  plan  has  been  but  sparingly  adopted  in  the 
studv  of  the  English  Law ; — a  study,  however, 
to  which  the  catechising  process  is  peculiarlv 
suited.  The  main  business  of  the  client  with 
the  solicitor  is  to  ask  questions,  and  receive 
answers,  on  points  of  law  and  practice ;  and 
the  communications  between  the  solicitor  and 
his  counsel  approach  still  nearer  the  form  of 
interrogatory  and  examination.  The  practice 
now  recommended  seems,  therefore,  a  fit  pre- 
paration,  as  well  Tor  the  aid  of  the  student,  as 
for  the  business  of  the  young  practitioner. 

"  Since  the  examination  was  instituted,  many 
thousand  questions  have  been  propounded  as 
tests  for  ascertaining,  according  to  tiie  language 
of  the  Statute,  'the  fitness  and  capacity'  of 
the  persons  applying  for  admission ;  and  the 
present  volume  contains  a  digest  of  all  these 
Questions,  omitting  only  such  as  have  been  re- 
peated, in  the  same  form,  at  different  examina- 
tions. They  have  been  arranged  in  such  order 
as  appeared  most  likely  to  facilitate  the  course 
of  reading  of  the  student,  according  to  the 
method  usually  adopted  in  the  standard  trea- 
tises on  Law  and  Practice.   ♦        •        •    .    ♦ 

"The  student  will  thus  be  enabled,  after 
reading  one  of  the  series  of  Questions,  to  apply 
himself  to  some  approved  treatise  on  the  sub- 
ject, which  he  will  be  stimulated  to  read  with 
attention  and  advantage  :~-just  as  the  practi- 
tioner, who  has  to  consult  a  report  or  a  text 
book,  steadily  retains  in  his  memory,  the  in- 
formation he  seeks  for  his  client's  case. 

"  After  the  student  has  read  so  much  as  re- 
lates to  the  Questions  in  hand,  he  should  close 
the  treatise,  and  sit  down  and  answer  the 
Questions.  Having  well  considered  his  task 
and  done  his  best,  he  should  then  test  his 
success  by  reference  to  the  book  he  has 
studied. 

''Thus,  stimulated  by  a  method  which 
supplies  an  object  and  motive  of  industry  and 
attention,  the  student  will  find  the  result  im- 
pressed on  his  mind  with  a  permanency  which 
no  other  course  of  study  can  effect. 

"It  may  be  proper  to  state  that  some  of  the 
Questions  which  were  put  at  the  several  Exa- 
minations have  been  omitted  in  this  Digest. 
A  few  of  these  consisted  of  Questions  on 
points  of  law  or  practice  which,  in  consequence 
of  new  Statutes  or  Rules  of  Court,  have  be- 
come obsolete.    Several  Questions,  in  conse- 


quence of  th«r  importance,  haveheea  repeated 
in  substance  at  different  Examinations;  sod  in 
such  cases,  the  most  comprehensive  form  of 
the  question  has  been  selected,  and,  io  loine 
instances,  questions  have  been  retained,  bcariof^ 
on  the  same  point  or  principle,  but  varyiog  in 
form,  and  thus  impressing  the  memory  by 
divers  modes  of  inquiry. 

"  It  should  also  be  noticed,  that  where  a 
question  involved  more  than  one  distinct  point, 
it  has  been  thought  advisable,  occasiooslly,  to 
subdivide  it,  in  order  that  the  stndent  may 
more  clearly  distinguish  its  import." 

The  following  are  the  Contents  of  the 
Work  ;— 

''  I.  Comtnon  and  Statute  Law,  and  Pradke 
of  the  Cotirfs.— Rights  or  causes  of  action j 
Limitation  of  actions ;  Notice  of  action ;  In- 
terpleader; Distress;  Replevin;  Jurisdiction 
of  County  Courts.  Practice :— General  course 
of  proceeding;  Process;  Aflidavit;  ArresUnd 
attachment ;  Appearance ;  Bail ;  PleadiD^s ; 
Incidental  or  interlocutory  proceedings;  War- 
rant of  attorney  and  cognovit;  Evidence  and 
witnesses ;  Trial ;  Judgment ;  Costs ;  Execu- 
tions; Ejectment;  Arbitration.   Miscellaneous. 

"  II.  Conveyancing, — General  nature  of  es- 
tates ;  Estate  in  fee  simple ;  EsUte  Uil;  Estates 
for  life  and  for  years;  Joint  tenancy,  tenancy 
in  common,  ana  in  coparcenary;  Estate  in 
remainder,  or  in  reversion ;  Legal  and  equitable 
estates ;  Property,  real  and  personal ;  Ad  vow- 
sons ;  Emblements ;  Copyholds ;  Dower,  Free- 
bench,  and  curtesy ;  Voluntary  settlement  or 
conveyance;  Leases;  Mortgages;  Jod^ent 
and  other  debts.  Of  the  title  to  estate:— 
Practice;  Conditions  of  sale;  .Vendor  wd 
purchaser ;  Enrolment  or  registration  of  dee«i ; 
Husband  and  wife ;  Appointment ;  Wills ;  De- 
vise, bequest,  or  legacy ;  Intestacies;  Trustees, 
executors,  &c. ;  Uses  and  trusts;  Outstanding 
terms;  Bond, 

"  III.  Equity  and  Practice  of  the  CovrU,- 
General  nature  of  equity;  Discovery;  Inter- 
pleader; Perpetuating  testimony;  Frand; 
Mistake;  Specific  performance  of  cootract; 
Covenants ;  Lease ;  Foreclosure— Mortjpge ; 
Partition;  Account;  Cyprus;  Infants;  Mar- 
ried women;  Lunatics;  Alien;  Trustee;  Ad- 
ministration of  assets  ;  Devise — Legacy;  p®" 
cutors;  Creditors;  Partnership;  Solicitor; 
Arbitrators;  Waste;  Receiver;  Injunctions; 
Sale;  General  proceedings.  Bill;  Claim;  ri^ 
cess;  Amendment  of  bill;  Parties  to  a  suit; 
Times  of  proceeding ;  Appearance— Contempt  j 
Answers  ;  Exceptions  to  answers ;  Plea— i^e- 
fence;  Demurrer;  Replication  —  ReFj°^» 
Evidence  and  witnesses;  Hearing;  ^J^^^ 
decree ;  Proceedings  in  the  Master's  Offi«; 
Appeal  and  rehearing;  Coste;  Interlocntoiy 
proceedings;  Pro  confesso;  Ne  exeat  repio, 
Enforcing  proceedings.  r  r    u 

"  IV.  Bankruptcy  and  Practice  qf  the  tour"* 
—  General  jurisdiction;  Who  may  i^ecome 
bankrupt;  trading;  Act  of  bankruptcy;  vje- 
neral  course  of  proceeding;  Petition  for a^j 
dication;  Adjudication  in  baakruptcyj '^** 
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tiontnp^  creditors'  debt ;  Proof  of  debts ;  As- 
signees; Solicitor;  Lieases;  Property  of  bank- 
rupt; Fraudulent  preference;  Bankrupt  trus- 
tee or  executor  ;  Partnership ;  Apprentice ; 
Evidence;  The  bankrupt's  certificate;  Bank- 
rupt's surrender  and  examination ;  Bankrupt's 
arrest,  &c. ;  Bankrupt's  future  property ;  Divi- 
dend ;  Bankrupt's  allowance :  Disputing  the 
adjudication;  Appeals;  Miscellaneous. 

"  V.  Criminal  Law,  and  Proceeding*  be^ 
fore  Justices  of  the  Peace,  —  Jurisdiction ; 
Justices  of  the  peace ;  Mandamus ;  Proce- 
dendo; Prohibition;  Certiorari;  Of  ofTences 
generally;  High  treason;  Homicide;  SLoot- 
ing»  stabbiog,  &c. ;  Burglary;  Forgery;  Em- 
bezzlement ;  Larceny ;  Arson ;  Piracy ;  Sa- 
crilege; False  pretences;  Receiving  stolen 
goods;  Dog  stealing;  Peijury;  Subornation 
of  perjury;  Assault;  Riot;  Compounding  of- 
fences ;  Conspiracy ;  Bankrupt ;  Simony ; 
Maintenance,  &c. ;  Libel;  Nuisance;  Tres- 
pass ;  Principal  and  accessories ;  Offences  by 
married  women ;  Offences  by  infants  ;  Game ; 
Malicious  injuries  to  property ;  Vagrancy ; 
Bastardy ;  Parochial  settlement ;  Highways, 
bridges,  and  footpaths;  Appeal;  Quo  war- 
ranto;  Landlord's  recovery  of  possession; 
Servants  and  apprentices;  Counsel — Attorney; 
Coroner ;  General  course  of  proceeding ;  War- 
rant— Apprehension;  Bail;  Habeas  corpus; 
Indictment — Pleading ;  Criminal  information  ; 
Venue;  Jury;  Evidence  and  witnesses  ;  Trial; 
Punishment ;  Forfeiture  of  property ;  Prevent- 
ing offences;  Costs. 

The  Questions  for  the  Examination  in 
Hilary  Term,  1853,  are  added  in  the  form 
in  which  tfaej  were  propounded  under  the 
several  heads  of — 

"Preliminary;  Common  and  Statute  Law 
and  Practice  of  the  Courts;  Conveyancing; 
Equity  and  Practice  of  the  Courts;  Bank- 
ruptcy, and  Practice  of  the  Cou^-ts ;  Criminal 
Law,  and  Proceedings  before  Magistrates/' 

LAW  OF  PARTNERSHIP. 

AlfPOINTMENT   OF    RECEIVER. 

Thk  Court  will  not  appoint  a  receiver  or 
judicial  factor  merely  on  the  ground  that  a 
partnership  is  dissolved  by  the  death  of  one 
of  the  partners.  Before  the  Court  will  in- 
terfere, there  must  be  evidence  of  some 
breach  or  neglect  of  duty  by  the  surviving 
partners,  who  are  authorised  by  law  to  wind 
up  the  concern.  On  such  points  there  is 
no  difference  between  the  Law  oi  Scotland 
and  that  of  England. 

The  following  is  the  judgment  of  the 
House  of  Lords  in  a  case  decided  on  the 
14th  March  last,  reported  bv  Mr.  Macqueen, 
in  which  the  above  doctrines  were  recog- 
nised : — 

The  Lwrd  ChanoeUot  (Lord  Cranworth)  •-» 


"  My  Lords,  in  this  case  certain  eontractors 
bad  agreed  to  do  certain  railway  works,  and  one 
of  them  died  before  the  works  were  completed. 
In  January,  1852,  bis  representative  applied  to 
the  Court  of  Session  by  petition  for  the  ap- 
pointment of  a  judicial  factor  or  receiver,  to 
wind  up  the  concern  for  both  parties.  The 
Conrt  granted  the  appointment;  and  it  is 
against  the  interlocutor  so  appointing  a  receiver 
that  the  present  appeal  is  brought  to  this 
House. 

"  My  Lords,  what  is  the  the  Law  of  Scotland 
with  regard  to  the  surviving  partners  in  a  mer- 
cantile contract  ?  I  take  it  to  be  exactly  the 
same  as  the  Law  of  England,  and  this  indeed  ap« 
pears  from  the  very  learned  judgment  of  Lord 
Coekborn,'  who  says,  •  When  a  partner  dies,  a 
right  to  wind  up  the  partnership  concerns  is  by 
law  vested  in  the  surviving  partners.  This  is 
the  principle  on  which  all  such  estates  are 
managed.  This  is  a  right  unquestionably^ 
which,  like  all  other  things,  is  liable  to  be 
abused,  and  the  Court  may  be  called  upon  to 
interfere  with  the  surviving  and  legal  winder- 
up.  But  then  a  case  of  abuse  must  be  at  least 
stated  against  him,  why  the  winding-up  should 
be  taken  out  of  his  hands/  This  view  of  the 
law  is,  I  conceive,  perfectly  correct.* 

**  Now,  the  contracts  having  been  completed, 
and  there  remaining  nothing  to  do  but  to  get 
in  what  is  due  from  the  railway  company,  why 
are  the  two  surviving  partners  not  to  exercise 
their  rights  of  winding  up  the  concern  f  Two 
grounds  have  been  alleged  for  calling  on  the 
Court  to  interfere — ^the  one  is,  that  whatever  be 
the  ordinary  right,  in  this  case  it  is  specially 
limited  by  the  terms  of  the  contract.  It  is 
said,  that  by  the  terms  of  the  contract  it  was 
stipulated  that  Collins  should  receive  the  money 
that  was  coming  from  the  railway  company ;  it 
was  so  stipulated  by  what  is  called  a  mandate, 
that  is,  an  authority  given  to  him  by  the  two 
other  partners— -by  Young  and  the  other  sur- 
viving partner.  Young  having  died,  the  man- 
date came  to  an  end,  it  is  said.  But  what  then  ? 
Suppose  it  is  so;  undoubtedly  the  result  is, 
that  Collins  can  no  longer  continue  to  receive 
by  virtue  of  that  mandate.  What  follows  ? 
Simply,  that  the  parties  are  remitted  to  their 
original  rights,  which  they  would  have  had  if 
there  had  been  no  such  mandate.  I  state  this 
with  the  more  confidence,  because  no  such 
point  as  that  to  which  I  have  referred  was  ever 
made  below,  and  in  truth  there  is  no  mention 
in  the  petition  of  the  mandate  at  all ;  it  is  only 
because  it  accidentally  found  its  way  in  the  an- 
swer to  the  petition,  that  the  parties  now  seize 
upon  it  as  a  tabula  in  navfragio  that  may  float 
them  through,  when  everything  else  has  failed. 

"Then  the  other  point  is  one  which  is  to  be 
fonnd  in  what  Lord  Cockburn  says,  that  '  this 

*  Second  Series,  vol.  14>  p.  543. 

'  In  Hardis  v.  Qlavery  18  Ves.  281,  Lord 
Eldon  said,  "  I  have  frequently  disavowed  that 
a  receiver  is  to  be  appointed  merely  on  the 
ground  of  a  dissolution  of  partnership.  There 
miut  be  some  breach  of  duty.*' 
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ia  a  right  wqaesticmahlf  wbicfa,  Mke  all  other 
things,  is  liaole  to  be  aboaed,  and  the  Court 
msf  be  called  upon  to  interfere  with  Um  sur- 
viving and  legal  winder-up.'  The  reepoodents 
argae  there  are  such  circumstuiees  here ;  for 
that  there  hae  been  an  unwarrantable  delay  io 
getting  in  this  money.  Even  if  there  were 
nothing  suggested  but  delay,  still  if  that  delay 
were  unconscionable  or  uareaaonabk^  it  might, 
and  1  think  it  would,  be  a  very  proper  ground 
for  interferauce ;  buC  unless  it  ia  very  dearly 
made  out,  one  would  be  very  loth  to  believe 
that  in  point  of  fact  there  can  have  been  any 
unueceasary  delay  in  a  caaa  where  the  nooeys 
t«  be  got  in  belonged,  as  to  two-thirds,  to  the 
partiea  who  were  endeavouring  to  get  them  in, 
and  who  had  every  interest  to  act  with  the 
greatest  possible  diligence.  They  mightv  how- 
ever, have  neglected  their  duty,  and  if  they  had 
neglected  their  duty,  the  Court  might  have 
been  justified  in  acting  on  the  delav  so  eala* 
blisfaed.  But  what  are  the  facta  of  the  present 
case  ?  It  is  said  in  the  petition  ^maupportted 
by  any  evidence,  that  they  have  been  guilty  of 
delay.  The  delay  ia  totally  denied  by  the  an- 
awer.  The  answer  says,  we  did  eveiything  we 
poaeibly  eould.  The  railway  company  dis- 
puted the  aocurai^  of  our  demand,  and  we 
were  compelled  to  eubmit  to  an  arbitration. 
We  have  been  guilty  of  no  delay  that  we  could 
avoid}  on  the  contrary,  efvrythiog  has  been 
done  to  push  the  matter  forward  with  all  the 
rapidity  in  our  power. 

"Therefore,  my  Lords*  wi^  the  greatest 
deference  to  the  majority  of  the  learned  Judges 
who  have  appointed  this  receiver,  it  seems  to 
fli»  they  have  actad  upon  an  aaacunption  of  the 
untruth  of  the  faots  atatad  in  the  answer,  there 
being  nothing  to  rely  on  but  the  answer.  If 
the  statement  in  the  answer  were  untrue,  some 
steps  should  have  been  taken.  This  was  not 
the  proper  remedy.  Hera  the  only  4}iieation 
was,  whether  a  case  was  made  on  the  p^kien 
and  aoawer  to  justify  the  appointment  of  a  re- 
ceiver. You  have  assertion  on  the  onande, 
and  denial  on  the  other.  How  can  yon  aay 
then  that  delay  is  established  i  It  appears  to 
me  that  this  is  a  case  in  which  the  petition 
ought  to  have  been  refused.  I  shall  therefore 
feel  it  my  duty  to  move  your  Lordships  that 
this  interlocutor  be  reversed." 

Lord  Brougham  concurred.  CoUtns  and  an* 
other  V.  Fottfi^,  1  Macqueen«  385. 

EXPENSE   OF  ADDUCING  UNNECES- 
SARY EVIDENCE. 

To  the  Editor  qf  tkg  Legal  Obtenw.  , 
Sir,— I  have  often  ielt  the  bittacneaa  of  a 
8arca&m»  which  is  commonly  yr^yiinjatiftr^d  by 
the  question  of  a  foreigner,  on  ao  Englishman 
expressing  his  admiration  of  his  country's  law, 
"  If  your  laws  are  ao  good  why  do  you  ao  com^ 
monly  have  a  failure  of  justice  ?"  I  have  felt 
tile  remark,  because  I  am  invaelf  as  nmch 
aatonished  as  the  foreigner.  I  have  rejected 
upon  it  with  great  care,  and  I  now  hazard  an 


exproasion  of  opinion.  It  ia  becanae  the  iint 
principle  of  evidence  is  wrong— it  ie  becann 
the  law  aaenmes  an  nnneeeasary  negative.  Tlie 
law  of  primd  facie  evidence  is  absurd,  and 
totnliy  and  contemptibly  ridiculous.  ¥or  a- 
ample,  il.  £.]•  indebted  to  CD.  1,000/.  CIX 
draws  a  bill  of  exchange,  payable  at  thm 
mootha  after  dafie  on  A,  B.,  who  writes  Ik  ac- 
ceptance and  returns  the  bidl  to  C.  D.— the  bill 
is  dishonoured.  C.  D.  sues  A,  £.  for  thi 
amoant~-0.  D.  deelarea  he  drew  the  HII  u4 
that  A.  B.  accepted  it.  A.  B.  saye  be  oercr 
accepted  it.  C.  D,  on  the  trial  has  to  profre 
that  A.  B.  did  accept.  Now,  I  am  aware  tbt 
many  persona  may  argue  that  this  is  tbe  beit 
wayof  aaoertainingthetrudi;  Iadimtit;batl 
say  it  netar  was  properly  denied,  and  then 
should  be  no  necesaitf  to  prove  what  «u  not 
properly  denied.  To  consider  what  pmi 
facie  evidence  the  Court  should  admit  i>  i 
matter  of  the  utmoet  importance  to  tiie  adni* 
nistrattou  of  justice,  and  should  be  aectledby 
anaiogiea  of  science.  In  the  case  above  mea- 
tioned,  €.  D,  aues  A.  B.  for  1,000/.,  wlodi 
A.B.  a^pa  CLD.haanorighttodo;  thenCD. 
prodoeea  the  biU  of  exchange  with  A.  B.'i 
writing  <m  it.  A.  JB»,  or  rather  the  law  aiyi 
it  ad^  be  eemeb^dif  elects  writiag;  and  qimo 
that  hypothesis  C.  D.  must  prove,  not  that  it 
is  A.  B.'s  for  thai  may  be  impossible,  as  doom 


has  seen  A,  B,  write,  and  therefore  beJrertt  it 
to  be  A.  B*9  writing.     C.  D.  then  gains  his 

canae. 

fffm.l  tofkia  iAaard,  and  IfOtMti  tadtn- 
temptibty  ridiculous  to  assume,  fiat  A.  *-» 
writing  might  be  somebody  else's  writing:  be- 
couee,  it  must  be  ioaagined  a  forgety  has  been 
committed  to  enable  me  to  assunae  rtcb  a  pro- 
position :   again,  aMhough  the  law  pujastxs 
forgery,  yet  1  am  to  assume  tfiat  this  w  one 
which  has  escaped  the  vigilance  of  the  uw ; 
nay,  more,  it  may  be,  I  am  to  assome,  atthofffD 
A.  B.  himself  gave  to  C.  O.  the  paif  ^^^'^  It 
writing  on ;  yet  still,  it  might  have  been.«jnK- 
hody  else's  writing,     I  say  it  is  the  beigM  w 
improbability.     For  it  is  unreasonable  to  sro- 
pose  thai  C.  I>.  would  sue  A.  B ,  iw^^*  HJ 
had  a  claim  agaitittt  A. «.,  wrothersjeitwowj 
be  necesaary  to   assume  the  ^^^'^Z 
legal  admiaietration  which  is  "»*?«*  "TX 
reason.    This  ia,  perhaps,  a  8«^J«f * S^okit 
struea  to  compress  into  a  letter,  but  I  tbmj  ii 
ia  one  wdl  worthy  of  attention.     ^°  ^£^ 
we  assume  certain  posWve  quaotSties  w^^ 
sitive,  and  by  a  process  of  "^^"^51^  k^bis 
aUed  to  kaoi^eertaUi  other  quwntitf  »J« 
unknown.    WhatwouHbedieefiectat«W^ 
iag  the thMry 4iiprimdfade «vid«M* "^ 
practised  to  tkasdence?    The^cientfW* 
be  destroyed.    In  chemitfd  awly?^*^^ 
probably  the  most  admimbte  ich^\  «*f /r:  J 
of  evidence,  the  subject  for  «"*'^**  Zjiin, 
ease  of  poison)  is  assnmed  to  «^*f*?|5^Bflf. 
theanhatanee  is  divided,  and  the  ^f,[ad 
tbaa  are  teated,  by  assuming  that  pr«»i' 
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(or  any  other  poison  that  inajr  bo  imagined 
by  the  ingenait^  of  the  manipulator)  ie  pre- 
sent. The  manipulator  argues  thus :  thia  con- 
tains prussic  acid— (it  is  now  lateDt>--ke  there- 
fore adds  a  chemical  substance  and  detects  a 
blue  colour^  which  demonstrsites  itself,  and 
manifests  the  chemical  action  oi  the  poison. 
It  may  be  said  that  the  operator  aasumee  the 
Dresence  of  every  poison — Irue,  he  does  soj  but 
now  does  he  perform  each  operalios,  hj  as- 
suming the  presence  of  a  poison,  not  by  sug- 
ffesting  that  it  might  be  some  other  poison  : 
here  lies  the  fallacy  of  primd  faoie  eridence. 
Why  assume  an  absurdity  ? 

My  suggestions  amount  to  this^-ihat  a  bill 
of  exchange  drawn  by  one  person  and  accepted 
by  another,  according  to  probabilities,  is  more 
likely  to  be  genuine  than  forged;    because 
where  there  is  one  bill  forged  there  are  thou- 1 
sands  genuine,  therefore  the  bill  itself  is  jn^^i 
facie  eridence  of  its  own  genuineness.    I  for- , 
b«u-  to  offer  any  remarks  on  the  e§5Bct  which  | 
this  slight  change  of  the  rule  of  evidence  wonld  \ 
produce,  as  it  is  not  possible  to  give  any  ade- 1 
quate  idea  (of  the  saving  of  expense,  time, 
trouble,  &c.)>  in  the  short  space  of  a  letter. 

I  think  the  theory  might  be  tried  on  a  small  | 
scale,  b^  changing  the  form  of  notice  given  on  | 
issue  joined  from  a  notice  requiring  a  party  to  i 
admit  to  a  notice  requiring  a  party  to  deny ;  i 
and  that  instead  of  evidence  being  necessary  j 
on  neglect  of  the  notiee  the  effect  wonld  be  i 
unnecessary.    The  theory  which  ia  admitted  by  I 
the  xules  of  Common   Law  Pleadings,  that* 
irhai  is  not  denied  is  adsMtted,  is  aU  that  re* 
quires  alteration  (or  rather  assimilation)  in  the 
law«  of  evidence,  and  even  thie  is  gradually  ad- 
vmnciog  on  the  constitution,  as  the  lecent  his- 
torv  of  the  Law  of  Evidence  will  show.     First 
(1.)  an  interested  witness  is  permitted  to  give 
evidence,  provided  bis  name  is  indorsed  on  re- 
cord.   Then  (2.)  no  witness  shall  be  incom- 
petent by  reason  of  incapacity  from  crime  or 
intereat,  except  in  certain  eases.    Then  (3)  by 
the  abridgment  of  exceptions,  of  exclusion  and 
making  parties  themselves  admissible  as  wit- 
neasea.    What  would  more  strongly  show  the 
views  entertained  by  the  law  of  the  probabUities 
of  troth  than  the  above  examples  ?    I  need 
say  no  more:    civilised  society  should  have 
laws  framed  to  meet  the  circumstances  of  dvi- 
liaed  sodety:  what  may  be  gpod  primd  facie 
evidence  in  civilized  society  might  not  be  good 
primd  facie  evidence  in  a  savage  state  of  exist- 
ence :  this  civilized  society  in  general  respects 
honesty  and  truth ;  a  savage  state  of  existence, 
dishonesty  and  canning  evasion.      T.  H.  S. 

LAW  LIFE  ASSURANCE  SOCIETY. 

The   foUowing   is  the   highly  satisfactory 
Btatement  of  accounts  of  this  Society  for  the 
year  ending  31st  Dec.  1852, 
Balance  on  31st  Decaa^l,ofGiiar- 

rantae  Fund      .       .        .       .  £  457,329 
Asauianoe  Fund    .  •    3,333,147 


It  appears  that  dnring  ^e  year  the  receipts 
have  been  for  new  pra- 

nuums  •  .  .  £  14,224 
Renewal  premiums  .  300»614 
Profit  and  loss        .        •    103,291 

— — —       418,129 


The  payments  daring  the  year 
were  as  follows : 
Clumfl  on  death    .        .£180,199 

„       „  bonuses         .      43,236 
Surrenders  14,208 

Cfaargee  of  management         6, )  34 


£4,208,505 


243,776 


Total  balance,  being  the  amount  of 

Assets  on  31st  Dec.  1S52  .        .  £3,964,790 

The  whole  of  which  is  invested  in  Govern- 
ment or  real  securities. 

Since  its  establishment  in  1923,  the  Society 
has  paid  upon  the  deaths  of  parties  whose  liveB 
were  assured  the  sum  of  2,881,091/ >  of  which 
sum  431^8 18i.  was  OR  account  of  bonuses  added 
to  the  policies* 

Three  divisions  of  profits  have  been  made, 
and  reversionary  bonuses,  amounting  to 
1,929«085/.  have  been  added  to  the  several 
policies. 

The  next  division  of  profits  will  be  made  up 
to  3l6t  Deceoftber,  1854^ 


PROFESSIONAL  LISTS. 


XotiA  balanee  on  aist  ^.  1851    .  £3>790,376 


Di«aoS(UTiiMui  OF  PBornsaiONAL  pAnV" 

KBB8SIP8. 

Frow  August  23rd,  to  Sept,  I6lh,  1853,  both 
tnctusive,  with  dates  when  gazetted. 

Capes,  George,  and/ohn  Stuart,  Gray's  Inn, 
Attorneys  and  Solicitors.    Sept.  2. 

Clougb,  Charles,  and  John  I'aylor,  Bradford, 
Yorkshire  (under  the  firm  of  Tolaon,  C^louglv 
and  Taylor),  Attorneys  and  Solicitors.  Sejpt. 
9. 

Cooper,  William  Bush,  and  Frederick  Gafe, 
3,  Vcrulam  Buildings,  Gray's  Inn,  Attorney* 
and  Solicitors.    August  23. 

Lawford,  Edward,  Johu  Lawford,  Henrv 
Smith  Lawford,  and  John  Lindsay  Ldiwfora, 
Drapers  Hall,  Throgmorton  Street,  so  far  as 
regards  the  said  John  Lindsay  Lawford,  Sept. 
2. 

Phillips,  Robert  Curtis,  and  Alfred  Kings* 
ford  Cornelius,  Weymouth,  Melcombe  Regis, 
and  Soothampiton,  Solicitors,  Attorneys,  and 
OoOToynosra.    August  90. 

Turner,  James,  and  Archibald  M'Kellar, 
Greenock,  Writera  to  the  Signet.    Sept.  16. 

Withington,  George  Bancroft,  John  Akop 
Petty,  and  Samuel  Milner  Barton,  Manchester, 
Attorneys  and  Solicitors,  so  far  as  rqj^ards  the 
said  Samuel  Milner  Barton.     Sept.  6. 
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PERPETUAL   COMMISSIONER. 

Appointed  under  the  Fines  and  Recoveries*  Act. 

Broughton,  Edirard  Delves,  Nantwich,  in 
and  for  the  county  of  Chester,  also  ia  and  for 
the  counties  of  Stafford  and  Salop.    Aug.  23. 


ENCROACHMENTS    ON    THE   PRO- 
FESSION. 

HOUSE   AGENTS,  ACOUNTANTS,  &C. 

A  CoRKEBPONDBNT  has  Called  our  attention 
to  an  advertisement,  in  which  a  house  agent 
and  accountant — 

"Begs  to  inform  those  who  are  desirous 
of  speedily  disposing  of  property  of  any  de- 
scription, by  auction  or  private  contract,  or 
havmg  inns,  houses,  apartments^  or  business 
concerns  to  let  or  dispose  of,  or  requiring  the 
same,  that  from  the  numerous  applications  and 
the  years  he  has  been  established,  he  possesses 


every  facility  for  the  prompt  and  economical 
management  of  sucb  business  generally. 

"  Money  advanced  on  stock  in  trade,  forni- 
ture,  &c.,  intended  for  sale. 

"  f^'illSt  agreements,  notices,  cxccutoTs'  aad 
trustees'  accounts  prepared. 

"  The  affairs  of  tradesmen  conJidenttaVy  or* 
ranged.  Rents,  debts,  rent-charges,  eubscrip- 
tions,  &c.,  collected." 

It  is  palpably  injurious  to  the  public  that 
persons  unacquainted  with  the  Law  aboold  be 
entrusted  witn  the  preparation  of  wills  and 
agreements.  They  are  prohibited  from  prepar- 
ing deeds  or  agreements  under  seal,  and  the 
restriction  should  extend  to  all  other  le^al  Id- 
struraents.  In  the  next  amendment  of  the  Lav 
of  Attorneys  and  Solicitors,  these  points  should 
be  attended  to.  The  public,  indeed,  is  more 
deeply  interested  than  the  Profession,  in  pre- 
venting  such  encroachments  on  legal  practice, 
for  wills  and  agreements  prepared  by  unaaali- 
fied  persons  produce  an  aoundant  crop  oi  liti- 
gation. 


RECENT   DECISIONS    IN  THE  SUPERIOR   COURTS, 

AND     SHORT   NOTES   OF     CASES. 


Fisher  v.  Baldwin.    July  14,  1853. 

INJUNCTION  TO  RESTRAIN  ISSUE  OF  EXE- 
CUTION FOR  COSTS  AT  LAW. — PAYMENT 
INTO   COURT. — EXPARTE   MOTION. 

A  motion  exparte  was  refused  for  an  injunc' 
tion  to  restrain  the  issue  of  an  execution  for 
the  costs  in  an  action  in  which  the  plaintiff 
had  failed,  although  the  defendunts  admit* 
ted  they  were  indebted  to  him  tn  more  than 
the  amount  of  such  costs,  where  he  was  not 
prepared  to  bring  their  amount  into  Court, 
This  was  an  exparte  motion,  on  appeal  from 
Vice-Chancellor  fVood,  for  an  injunction  to  re- 
strain the  defendants  from  issuing  execution  for 
the  costs  of  an  action  at  law  in  which  the  plaintiff 
had  failed.    It  appeared  that  the  defendants  had 
admitted  they  were  indebted  to  the  plaintiff  in 
more  than  the  amount  of  the  costs,  and  the  bill 
therefore  asked  for  an  account  and  for  such 
costs  to  be  deducted  from  the  debt. 
Prendergast  in  support. 
The  Lords  Justices  said,  that  as  the  plaintiff 
was  not  prepared  to  bring  the  amount  of  the 
costs  at  law  into  Court,  the  injunction  could 
not  be  granted  exparte,  but  leave  was  granted 
for  short  notice  of  motion  to  be  given. 


§SlaiUv  at  tf^t  3aoIUl. 
Banks  v.  Banks.    July  28,  X853. 

SETTLEMENT.  —  POWER    OP  APPOINTMENT. 
—EXECUTION   OP   BY   WILL. 

A  power  of  appointment  by  deed  or  will  was 
reserved  by  a  settlement  to  the  settlor's  son 
among  his  children,  and  by  his  will  he  rfe- 
vised  all  his  estates  whatsoever  and  whereso- 
ever, of  or  to  which  he  or  any  other  person 
in  trust  for  him  was  seised,  or  which  he  had 


power  to  dispose  of  or  to  appoint  by ««//,« 
trust  for  sale  and  division  among  hischl- 
dren :  Held,  a  valid  execution  of  the  jm^- 

It  appeared  that  under  a  marriage  settle- 
ment certain  estates  were  settled  on  the  d^ 
cease  of  the  settlor  to  his  son  for  li/e,  viih  re- 
mainder to  his  children  as  he  might  by  utj 
deed  or  instrument  in  writing,  or  by  his  last  will 
and  testament,  direct  and  appoint,  and  in  default 
to  his  children  equally.  It  appeared  that  the  son 
devised  by  his  will  all  his  estates  whatsoever 
and  wheresoever,  of  or  to  which  he  or  any 
person  or  persons  in  trust  for  him  was  or  were 
seised  of  or  entitled  to,  or  which  he  had  pover 
to  dispose  of  or  to  appoint  by  his  will,  in 
trust  for  sale  and  division  equally  between  his 
children  on  attaining  21  or  marriage,  but  witn 
a  gift  over  to  the  children  of  his  brother  and 
sister  in  equal  shares,  in  the  event  of  their 
death  before  attainimf  such  age. 

H.  Palmer  and  WVForster  appeared  fortte 
two  infant  children  of  the  son;  Uotfd  and 
Greene  for  the  trustees. 

The  Master  of  the  RolU  said,  that  in  ac- 
cordance with  the  decision  of  Bailey  v.  uop, 
5  Ruse.  330,  the  devise  was  a  valid  execution 
of  the  power  of  appointment. 

©ice-Cbwiallor  HiiOrwiUB. 
Groom  v.  Booth.    June  8,  10, 13, 1853. 

VENDOR  AND  PURCHASER.— CONDITION'^  OF 
SALE. — PARTIES  TO   CONVEYANCE. 

Conditions  on  the  sale  of  two  freehold  hous^ 
stated  the  sale  to  be  by  order  of  the  u»^* 
of  Bankruptcy  wider  the  direction  oji^^ 
assignees  and  on  the  petition  of  '*^^'  . 
able  mortgagee,  and  provided  for  ti^'Pj^ 
ment  of  the  purchase-monejl  (f.'^f  *?- J 
whose  receipt  should  be  a  valid  (Hscnti  y 
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for  the  same,  and  that  the  assignees  and 
such  mortgagee  should  alone  be  required  to 
join  in  the  conveyance :    Held,  that  the 
purchaser  was  not  entitled  to  require  the 
parties  entitled  in  remainder  to  join,  al- 
though the  property  was  deposited  by  the 
bankrupt  as  a  security  for  an  advance  of 
trust   moneys   of  which  he  and  the  mort* 
gagee  were  trustees  to  indemnify  the  latter 
against  the  breach  of  trust. 
It  appeared  that   Mr.   HuU^  by  bis  will^ 
dated  in  November,  1836,  appointed  bis  wife, 
Elizabeth  Hall,  and  Mr.  John  Knight,  execu- 
trix and  executor,  and  gave  her  the  interest 
and  dividends  of  a  sum  of  stock  for  life,  and 
on  her  death  to  Mr.  Knight  in  trust  for  the 
testator's  nephews  and  nieces  then  living.  Mrs. 
Hull  and  Mr.  Knight  duly  proved  the  will,  and 
the  stock  was  transferred  into  their  joint  names 
on  the  trusts  of  the  will,  but  a  portion  was  sold 
out  with  Mrs.  Hull's  consent,  and  applied  by 
Knight  to  his  own  use,  on  his  giving  her  his 
promissory  note  and  depositing  with  her  by 
way  of  equitable  mortgage  the  title-deeds  of 
two  freehold  houses  at  Fulham  for  the  purpose 
of  securing  and  indemnifying  her  in  respect 
of  the    income    and    principal    of  the  trust 
money.    Knight  afterwards  became  bankrupt, 
and  an  order  was  made  by  the  Bankruptcy 
Court  on  Mrs.  Hull's  petition  for  the  sale  of 
the  mortgaged  property,  and  it  was  accordingly 
put  up  to  auction  and  contracted  to  be  pur- 
chased by  the  defendant  for  710/.    One  of  the 
conditions,  after  stating  the  sale  to  be  by  order 
of  the  Court  of  Bankruptcy  under  the  direction 
of  the  assignees   and  on  the  petition  of  the 
equitable  mortgagee,  provided  for  the  payment 
to  her  of  the  purchase-money,  and  that  her 
receipt  should   be  a  valid  discharge  for  the 
same  and  exonerate  the  purchaser  from  seeing 
to  its  application,  and  also  that  the  assignees 
and  Mrs.  Hull  should  alone  be  required  to  join 
or  concur  in  the  conveyance  to  the  purchaser. 
The  purchaser's  solicitors  having  reauired  the 
parties  entitled  in  remainder  should  join  in  the 
conveyance  notwithstanding  this  condition,  this 


special  case  was  presented  for  the  opinion  of 
the  Court. 

Bacon  and  Uadden  for  the  pUintiffs,  the  «s« 
signees ;  Daniel  and  Martindale  for  the  pur* 
chaser. 

The  Vice- Chancellor  said,  that  a  good  title 
could  be  made  without  the  ctstuis  que  trust 
concurring  in  the  conveyance,  and  judgment 
accordingly. 

In  re  FUher^s  Trust.    July  22, 1853. 

TRUBTBBS'     ACT,    1850.  —  VRSTINO    ORDBR 
WHBBB   CONTINUING   TRUSTBB. 

Order  on  appointment  of  new  trustees  under 

the  13  <5-  14  Fict.  c.  60,  vesting  the  legal 

estate  in  them  jointly  with  the  continuing 

trustee. 

This  was  an  application,  under  the  13  &  14 

Vict.  c.  60,  for  the  appointment  of  two  new 

trustees,  and  for  an  order  vesting  the  legal 

estate  in  them   jointly    with  the  continuing 

trustee. 

Bird  in  support. 

The  Wice-dhancellor  made  the  order  as 
asked. 


Danoin  v,  Darwin,    July  30,  1853. 

INVESTMENT     OP    MONEV8    TO     CREDIT    OP 
CAUSE. — RBDUCBO   ANNUITIES. 

An  application  was  rtf used  for  theinvestnuwi 

in  reduced  annuities  of  a  sum  standing  to  the 

credit  of  the  cause,  in  the  absence  of  any 

direction  in  the  will  granting  the  ammitg 

for  its  payment  quarterly. 

In  this  case  the  Viee^Chancellor  refused  to 

direct  the  investment  in  reduced  annuities  of  a 

sum  of  money  standing  to  the  credit  of  the 

causei  and  said  it  must  be  in  consols,  accordingly 

to  the  usual  practice,  in  the  absence  of  a  direc* 

tioo  in  the  will  for  the  payment  of  the  annuity 

quarterly. 

Bristawe  in  support,  on  the  ground  of  the 
convenience  to  the  annuitant  for  the  payment 
to  be  made  quarterly. 


ANALYTICAL    DIGEST   OF   CASES, 

BEPOBTBD  IN  ALL  THE  COURTS. 


®ourt«(  of  i£qti(t5. 
GENERAL  PRINCIPLES  OF  EQUITY. 


ACCOUNT. 

Setting  aside  conveyance  of  estate  obtained  by 
confidential  person  from  vendor. — Where  a  con- 
veyance of  an  estate,  obtained  upon  a  pretended 
purchase  from  an  aged  and  illiterate  man»  by  a 
person  who  stood  towards  him  in  a  confiden- 
tial position,  was  set  aside,  the  Court,  being  of 
opinion  that  there  was  in  fact  no  purchase,  re- 
fused  to  give  the  defendant  a  decree  for  an  ac- 
count of  moneys  paid  by  or  owing  to  him, 
which  he  alleged  (but  failed  to  prove)  was  the 
consideration  agreed  upon  for  such  purchase 
and   conveyance.     The    rule,    that   a   party 


coming  for  equity  must  do  equity,  do?s  not 
I  extend  so  far  as  to  affect  matters  unconnected 
I  with  the  transaction  in  respect  of  which  the 
I  relief  is  sought.  fVilkinson  v.  Fowkes,  9  Hare, 
j  592. 

'  ACQUIESCENCE. 

Payment  of  interest  after  payment  into 
Court. —A  railway  company  gave  the  usual 
notice  to  a  tenant  for  life  of  settled  estates  that 
they  required  a  portion  of  the  estates  for  their 
line,  and  afterwards  made  an  offer  for  the  fee 
simple.  The  solicitor  of  the  tenant  for  life  ac- 
cepted the  offer,  stipulating  that  interest  at  5^ 
per  cent,  should  be  paid  from  the  time  of  the 
comnany  taking  possession,  and  proposing  that, 
as  the  title  was  well  known«  the  company 
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tfatfoid  be  satiefied  without  the  ]ir6diieltan  of 
tke  deeds.  To  this  ^he  company  obittctod,  and 
proposed  to  par  the  money  into  a  bankBr's  in 
the  nsniea  of  the  respective  B(rfksfeor»,  pendiiig 
the  investigation  of  the  title.  The  tenant  for 
Kfe'a  soboitor  thereupon  suggeated  diat,  as  the 
money  mntt  be  paid  into  Coort,  it  had  better 
be  to  at  once.  The  company  thereupon  pud 
the  money  into  Court  to  the  account  of  the 
railway  act  only,  and  communicated  to 
the  tenant  for  life's  solicitor  that  they  had 
paid  the  money  into  Court  under  the  69th 
section  of  the  Lands'  Clauses*  Consolidation 
Act.  The  solicitor  for  the  tenant  for  life 
Chereupon  reminded  them  that  interest  at  5^ 
per  cent,  would  continue  to  be  payable  till  the 
purchase  was  completed.  To  this  the  com- 
pany's solicitor  relumed  no  answer,  and,  al- 
though several  other  communications  passed 
between  the  solicitors  respecting  the  purchase, 
the  company's  solicitor  di^I  not,  till  a  year 
afterwards,  express  any  objection  to  the  pay- 
ment of  interest.  The  money  remained  un- 
invested during  the  whole  of  that  period : 
Heldj  that  the  company  had  acquiesced  in  the 
vendor's  view  of  the  case,  and  were  bound  to 
pay  interest  up  to  the  investment.  Exparte 
Enrlo/Hardwicke,  1  De  G.,  M'X.  &  G.  297- 

ADMINISTRATION. 

Prerogaiive  or  diocesan  /e/ffr#.«— The  per- 
tonal  estate  of  an  intestate  consisted  of  a  re* 
ver«onarv  ahare  in  the  proceeds  of  trust  pro- 
Tfertjf  which  at  her  death  was  unsold,  and 
aituate  within  the  jurisdiction  of  an  Arch- 
deaconry Court.  Adminiitration  was  not 
taken  out  to  her  till  after  the  reversion  had 
fallen  into  possession;  the  trust  property  had 
been  sold,  and  the  intestate's  share  nad  been 
jHod  into  the  Court  of  Chancery  under  the 
Truateea'  Relief  Act.  Letters  of  administration 
were  then  granted  by  the  Archdeaconry  Court : 
Held,  that  they  were  sufficient  to  entitle  the 
administrator  to  payment  of  the  share  out  of 
Court,  and  that  a  prerogative  administration 
was  not  requisite.    In  re  Spenctr,  1  De  G., 

M'N.&G.au., 

Cases  cited  in  tbe  judgment:  Exptite  Knowles, 
1  De  G.,  M^N.  &  G.  00;  Dnice  v.  Deaison, 
15  Sim.  356. 

CHAMPSRTY. 

Mainierutnee. — Bighi  nf  imcertam  9WtmU. — 
JByvi/y.  —  Agreement.  —  Where  A,,  having  a 
right  which  was  supposed  to  be  of  uncertain 
OKtent,  likely  to  be  resisted  or  queationed,  and 
not  susceptible  immediately  or  easily  of  proof, 
and  B,  undertook  the  ascertainment  and  esta- 
blishment of  this  right,  on  the  terms  of  the  ex- 
penditure for  the  purpose  bein£  his,  and  of 
ma  having  half  the  benefit  of  what  should  be 
so  obtained:  Held^  tliat  such  an  agreement 
(whether  it  amounted  strictly  in  point  of  ^  law 
to  champerty  or  maintenance  so  as  to  constitute 
a  punishable  offence  or  not),  must  be  consi- 
dered against  the  policy  of  the  law,  mischiev- 
ous»  and  such  as  a  Court  of  Equity  ought  to 
discourage  and  relieve  against.  RevneU  v. 
I^rye,  1  De  G.  M*N.  &  G.  660. 


CaasB  eited  ia  the  judgneats  WiBii  ?.  M» 
of  Pertlsad,  5  Ve«,494;  Heoaj  r.  Bnme.  3 
Rtdg.  P.  C.  A6t ;  Bavks  v.  Greens,  f  BaU& 
B.  517  i  Steveee  v.  Bsgwcll,  15  T«.!99. 

OUAttlTT. 

I.  Aecuitomed  nppUeoiwn  pf  fmd$*Sir 
Stmuil  RomUly'i  Act.—JunpMcfitiiL^^hAert 
distribution  of  charity  funds  for  more  tlaa  two 
centuries  among  the  poor  of  certain  psralies, 
an  adverse  claim  on  behalf  of  other  pariibes  to 
participate  in  the  benefit  of  the  chanty  ii  not 
properly  brought  forward  by  petrdoa  under  8lf 
S.  Romflly's  Act,  but  is  properly  the  robjeclof 
an  information.  In  re  Magdalen  LmdCkariift 
Hastings^  9  Hare,  624. 

a.  Laying  out  moneg  on  Jand^StMt  y 
Mortmain.^k  bequest  of  a  legacy,  to  bcip- 
plied  towards  estaolishing  a  school  st  i.,  pro- 
vided a  farther  sum  could  be  raised  m  iid 
thereof,  if  necessary:  HM^  to  import  n  uj- 
Unded  outky  of  tbe  eum  in  building  >  *»f^ 
house  at  the  place  referred  to ;  and,  tberefcre, 
to  be  a  void  bequest  within  the  Statote  or 
Mortmain,    Attomey-Gtneral  v.  flstt,  9  mK» 

647.  .      T. 

3.  Scheme,  settling,  for  adminUtratm-n' 

tition  for  the  administration  of  a  chanty  undff 
Sir  S.  Romilly's  Act  heard  in  Court;  and,tiiKni 
the  necessary  proof  constituting  the  foundatiflB 
for  the  order  being  given,  directed  to  stanfl 
over,  and  the  petitioners  to  attend  the Judpffl 
Chambers  with  proposal  for  a  scheme;  and  ttie 
Attorney-General  to  be  served  with  the  wm- 
mons  lor  attendance  in  Chambers.  i»  « 
HansoH,  9  Hare,  liT.  . 

4.  itfor^iikiiii-— A  mh  to  trustee!  to  app^, 

in  such  manner  as  Uiey  in  their  uncontioMa 

discretion,  should  think  proper,  "  tor  »eM- 

nefit,  advancement,  and  propagatioa  of  edocj 

tion  and  learning,  in  every  part  of^tUc  wonj 

as  far  as  circumstances  wiD  penmt,    w  ^gy*^ 

charitable  bequest.  ^  ,    .      » ^tU 

-    -  •    New  South  Wales  IS  not  vitJH 


Whiclers.Bi^ 


Real  estate  in  J 

in  the  Statute  of  Mortmain. 

14  Beav.  609.  ^ 

Cases  cited  In  the  judgment:  Nighty*'"     ^ 

bum,  5  H.re,'484;  2  PbiU.  ^f^^^ ^ 

Lyons  v.  East  India  Company,  1  Mooie.  r.  w 

6.  Sc*(H)/miw*er.— Where  a  school  onach^ 

ritable  foundation  had  been  t^«  "^J*^;^!^  for 
information,  and  a  acheme  had  befn«eiwu 
its  government,  the  Cowft,  at  the  ^JT?Z 
the  vicar  of  the  parish,  who  afc^'^mgW" 
foundation  and  scheme  was  to  be  Pf f2taJ 
the  oflfice  of  schooknaater,  displKcd  t  *^ 
master  appohited  by  the  «nisteef  noj™^ 
formity  with  the  scheme  or  fonn^J^riJoer. 
after  a  eontcet  Mtothefitnew  of  w  ^""Jjr 
at  once  declared  the  latter  wtid^^  SSS 
Snch  a  case  is  ccn«aly  mitin  ««»« J]!^;^ 
of  »  Court  of  B^ity,  whether  conc^rfff^^ 

with  Conrte  of  Law  ornot  ^t^/M 

And^}mn^nc\immdknin0Anm^^ 

to  be  made  by  a  feiiend  ^^^TzL  ^ 
Held,  that  «fi  appoimmMt,  ^^^^^JU^ 
h«v«  been  made  on  the  day  on  wbien  «  8-- 


AtuU^Hc^Digeii^Cttsui^  CMirteyJGTffiii^f'-GMfWMM^  «a 


meeting  was  held,  eonld  not  be  legally  made 
<m  a  d^  to  wtkieb  that  meeting  was  adjourned. 

So  where  a  person  became  qualiffed  for  the 
ofiee  of  schoolniaster  in  October,  and  in  that 
month  gave  to  the  electors  notice  of  hie  claim 
to  be  appoioied,  hdd^  that  bia  petkioD,  which 
waa  presented  in  the  following  March  &r  the 
mnoval  of  a  Master  unduly  appointed  in  the 
previous  month  of  July,  and  for  his  own  ap* 
pointxnent,  was  not  too  late. 

And  tlut  trustees,  having  acted  with  precipi- 
tancy in  making  the  undue  apDointmeni  ao  as 
to  exclude  the  petitioner,  ana  having  in  the 
proceedings  nnsoccessfully  impugned  his  cha- 
racter, were  ordered  to  pay  the  costs. 

ObservatiMis  upon  the  weight  to  be  ascribed 
to  evideoce  apoB  affidavit.  Jitorney*Ge»end 
V.  Lord  C4mrim9ton,  4  De  G.  &  S.  140. 

Case  ettsd  in  tfie  judgment:  Dtnmer  r.  Cor- 
poraCioB  <tf  CliippeiiJiain,  ]4  Vet.  f45. 

And  see  itlfonKT-C^Meral  v.  Fmt,  3  De  G. 
&  S.  704. 

CONTRACT,  ILLXGAL. 

Ag^kut  pmbtie  policp. -^Belief. —Vihevt  the 
p«rtiea  to  a  contract  against  public  policy,  or 
tffegal,  are  not  in  sari  delicto,  and  where  pub- 
lic policy  is  cont»dered  as  advanced  bv  allowing 
cither,  or  at  least  the  more  excusable  of  tlie 
two,  to  sue  for  relief  against  the  transaction, 
relief  is  given  to  him.  Reynell  v.  Sprye,  1  De 
G.,  M*N.  &  G.  660. 

CsAe  cited  in  tbe  judgneat :  Osborne  t.  Wil- 
liams,  18  Yes.  S79. 

COPYRIGHT. 

1.  Wood'Cuts.'^Pari  tfa  hook, — jyon-com- 
pHamcewiikAetforprotfction  ofengravinffs, — 
A  piaintiir  published  a  book  containing  letter- 
pfress,  ifluscrated  by  wood  engravings,  printed 
OB  the  same  i^mer  at  the  same  time.  The  de- 
tecbnto  published  a  similar  book,  with  difFer- 
cnt  letter-press,  but  containing^  pirated  copies  of 
the  wood  engravings.  The  plmntiflT,  upon  nio- 
^n  for  an  injunction,  proved  that  he  had 
comidied  with  the  requisitions  of  the  Copyright 
Aet  (5  ft  6  Vict.  c.  45),  but  he  had  not  com- 
fl&Bd  with  the  Act  for  the  protection  of  engrav- 
niga  (9  Geo.  i,  c.  13).  by  printing  the  dste  of 
poblication  and  the  name  of  the  proprietor  on 
#Kb  oepy  :  Held,  that  the  Gopyri||ht  Act  (6  9c 
§  Vict,  c  45),  ctsteRded  to  the  wood  engravings 
■yially  with  the  letter«presS|  and  the  Court 
gnuMed  an  iitjuactios. 

Stmbk,  thai  the  book  does  not  necessarilv 
iadnde  every  print,  design,  or  engcaviRg,  which 
loffitta  pait  of  the  book,  as  well  as  the  letter- 
pnia  dwffeiR.    Bogue  v.  H&uhion,  5  De  G. 

2.  JityMlfBliOfi.— J^V«c.y— The  first  edition 
«l  m  work  of  compilation  waa  pubhsbed  before 
Ibe5&d  Vi«t.  c.  45»  several editaoBs  of  it  were 
poblished  after  this  Act,  and  not  registered : 
UeUt  that  as  to  so  nwcb  of  the  matter  contained 
w  Iba  osif  ioal  ediliofi,  aa  was  contained  in  the 
■■baaqvettt  <mn$,  the  owver  might  sua,  although 
Uioaa  auba€<nsswt  editions  were  not  registered : 
teftattotfM^ttev  mailer,  tiie  avbsequent  edi- 


ttona  ware  books,  which  ought  to  ba  mgiatM«d, 
and  the  owner  coidd  not  atie  for  infringeMaaHt 
on  that  point. 

If  a  foreigner  tranalalea  an  English  work, 
and  then  an  Englishman  re>4ranalates  that 
foreign  work  into  English,  that  would  ba  an 
infringement  of  the  original  oupyrigbt. 

Grounds  on  which  faimeas  or  mfiumeaa  in 
the  use  of  a  previous  work  is  to  be  datarmined. 
Murrmg  v.  Bopm^  i  Dmwry,  363. 

CRRDXTOR. 

1.  DeducticTi  of  income  /a«.— In  paying  a 
creditor  who  has  proved  iu  an  administration 
sdt  noon  a  bill  ot  exchange,  income  tax  is  de- 
ducted from  the  interest.  Dinming  v.  Hender- 
son, 3  De  G.  &  S.  702. 

2.  Injunction,— Ewecutor  de  bonis  testaioris, 
—Staying  execution  on  judgment,  —  Where  a 
creditor  of  a  testat(Mr  obtained  judgment  against 
the  executor  de  bonis  testatoris,  and  a  decree 
was  immediately  afterwards  made  in  a  credi- 
tor's suit :  HeW,  that  the  executor  was  not  en- 
titled to  an  injunction  to  stay  execution  on  the 
judgment.  Fiacen^v.  Oodsan,  3  De  G.  &  8« 
717. 

Csftee  cited  la  the  judgnMOt ;  Drswry  v.  Thacker, 
3  Svrsaat.  519;  CUrke  t.  Lord  Oriiioa4,  t 
Pbill.  466 1  TernoB  v.  Tbellusoo,  Jac.  123. 

3.  A$$eis,  right  of  following.— A.  died  in  a 
ccrfony,  and  made  colonial  representatives  and 
bequeathed  his  residue  to  B.,  who  afterwards 
died.  B.*s  representative  received  from  -d.'s 
cokmial  representatives  bis  residue.  Thera- 
presentative  of  B.  was  also  a  creditor  of  A. : 
ihld,  that,  in  a  creditor^  suit,  the  repreaettta- 
trve  of  B,  could  not  be  compelled  to  bifing  into 
Court  die  money  so  paid  to  him  by  A.*b  colonial 
representatiirea.   SHiverv,  Stein,  1  Prewry,  295. 

4.  Agreement  as  to  payment  out  of  specif 
/knd.—Bqwitabk  ussigument.—Xn  agreement 
between  a  debtor  and  a  creditor  that  the  de^ 
owing  slmD  be  paid  out  of  a  specific  fund 
coming  to  the  debtor,  or  an  order  given  by  a 
debtor  to  his  creditor  upon  a  person  owing 
money  or  holding  funds  belonging  to  the  givor 
of  the  order,  directing  such  person  to  pay  such 
funds  to  the  creditor,  will  operate  as  an  equi^ 
table  assigmnent  of  such  debt  or  funds.  Rodick 
V.  Gmdelk  1  De  G.,  M'N.  &  G.  763. 

Cases  cited  in  tliejiidgaitnt:  Exptrte  South,  3 
fiwanst.  39t  -,  Boca  ▼.  Cstvalbo,  4  Myl.  U  C. 
690 ;  Lett  V.  Morris,  ♦  Sim.  607;  Yoates  v. 
Cro?«a»  1  Ve*.  J,  280;  Crowfoot  ▼.  Gucnay, 
2  Moo.  &.  Sc.  473. 

CT  ntks. 

Estate  by  tmpHcerfiwi.— Although  by  the  doc^ 
trine  of  ey  prh  or  by  implication  as  applied  to 
the  conatruction  of  a  will,  an  estate  may  be  car- 
ried otherwise  than  in  the  exact  form  and  man- 
ner indicated  by  tfce  testator,  yet  it  must  always 
be  in  fanoitr  of  a  dass  or  part  of  a  dass  of  per- 
sons intended  to  be  provided  for  by  the  testator. 

In  construing  wills,  effect  may  in  certain 
cases  be  given  to  the  general  intent  at  the  ex- 
pense of  a  particular  intent,  but  this  is  not  to 
be  done  without  an  actual  necessity. 
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Where  an  estate  is  so  limited  to  ^1.  a«  woald 
generally  raise  by  implication  an  estate  tail,  but 
there  are  added  limitations  to  the  children  of 
A»,  which  are  void  for  remoteness,  it  is  not  a 
general  rule  to  reject  these  limitations  as  unim- 
portant  and  to  give  to  A.  an  estate  tail,  although 
cases  may  arise  in  which  this  would  be  done  in 
favour  of  the  clear  intention  of  the  testator. 

The  cases  of  Pitt  v.  Jackson,  2  Bro.  C.  C. 
61,  and  Nicholl  v.  MchoU,  2  W.  Bl.  1159,  ob- 
served on.  Monypenny  v.  Dering,  2  De  G., 
M'N.  &  G.  145. 

Cases  cited  in  the  judgrmentt  Attorney*Geii.  r. 
Sutton,  3  Bro.  P.  C.  75;  I  P.  W,  754 ;  St^k- 
poole  V.  Stackpoole,  4  Dru.  &t  War.SiO  ;  Uout- 
ledge  V.  Dorril,  2  Ves.  J,  357 ;  Cbapmaa  v. 
Brown,  3  Burr.  1626. 


affording  no  ground  of  deieoce  to  th«  otkr. 
Reynell  v.  Sprye,  1  Do  G.,  il'N.  &  G.  660, 

CsM  cUed  itt  the  jud^veot  t  Dobell  r.  8tereo<,  S 
B«&a695. 

3.  Purchase  confirmed  hy  Statule.—K  pur- 
chase  obtained  by  fraud  would  be,  in  effect,  do 
purchase,  and  could  not  acquire  any  validity 
by  the  confirming  Statutes.  Beadn  v,  £»;, 
9  Hare,  523. 

4.  Bill  of  exchange,— Consideration.-^ AlliM 
V.  Davis,  4  De  G.  &  S.  133. 

IGNORANCE  OF  RIOBT8. 

Principal  and  surety, ^  J tQches.^k  party  K- 

lying  on  hie  ignorance  of  facts  most  Bbov,  not 

only  that  he  had  not  the  information,  but  that 

iTQniiB.   n*  !  ^^  ^*^"W  not,  with  due  diligeoce,  obuin  it 

ESCHEAT  ACT.  The  plainti ff,  a  surcty,  sought  to  Bel  aside  I 

Trust  moneys.— Liable  to  debts.^vndev  the ,  ^ggd  executed  in  1848,  on  the  grquwi  tiwt  he 

Escheat  Act,  trust  moneys  may  be  followed  bad  been  released  by  a  transaction  between  the 

into  land  against  the  lords  of  the  fee  ;  and  if  it  |  principals  in  1842,  of  which  he  was  ignofant 

were  otherwise,  the  estate  in  the  hands  of  the  \^  \^\%,     It  appeared  tliat  he  had  made  in- 

lord  by  escheat  is  liable  to  the  debts  of  the'quiries  in  1845,  and  was  referred  to  peROM 

pason  whose  estate  has  escheated.    Hughes  y.  1  ^h^  cq^\^  gj^g  him  the  informatioc!,  but  w 

Wells,  9  Hare,  750.  j  lected  to  do  so  until  the  end  of  1849,  when 

EXECUTORS.  '  he  obtained  it .-  Held,  that  having,  in  1845, the 

1 ;  Charged  with  interest.— An  executor  may  |  means  of  acquiring  the  knowled«e,  ^^f^^. 

be  charged,  on  further  directions,  with  interest  ^  deemed  to  have  had  it  in  1848,  and  his  om 

on  his  balances,  though  it  be  not  prayed  by  the  was  dismissed.     JVason  v.  Wareiny,  15  UeaT. 

bill.     HolUngsuforik  v.  Shakeshaft,  14  Beav.|l5I. 

492 ;  Andrews  V.  Stone,  \h,  I  infant. 

a.  Legatees  bound  by  aoemints,  Src,  in  arfmi-  j     ^       ^^  proceedings  m  an  infantas  $uil  «- 
^[ration  suit. -^Charge  on  ^'f.^ll^^'-^^^  petitim  mikout  ^U. 

tees  and  annuitants  are  bound  by  the  proceed-  _ .      .  ,^  ^  ^J^^y^    ^  ter  husband, 

ingain  asuit  for  adminf.tr.tion,  between  the  l^^^^^ro  ^.e2^o«^tb^«nBll  «al  and 

^^'^'^  Jf  ^  '^'^'^U  ^^^r^""^  "^^"^""X'  pewonal  projirty  he  had  kft,  and  out  o  ite 
although  there  may  be  a  question  ae  *<>  tbe  P^     ^^^^  ^  j  ^^,  ^de,  inaiatah^^ 

^^^J^''l^"l'°^''^^''^^^^L?'^  h«  five  infant  children,  the  three 

tote,  and  which  may  incidentally  affeclj*«n.  ^  ^^^^^^  ^.^  children  by  a  form^ 

Therefore,  after  decree  m  a  auit,  legatees  can- ,  ^^^  ghorUy  after  the  husband's  dwth, 

not  sufitam  an  admimatration  -uit  against  ^      bill  was  filed  in  the^mesofalltbech  drej 
executors.    Jennings  y.  Patersgn,  15  Beav.  28.  i  ^y  ^^e  maternal  grandfather  of  the  three  eldest, 
»RACD.  '  as  their  next  friend,  for  a  deciaratSon  ol  the 

1.  Unfruerepresenfaaoii.—Frflrtt(f.—i4//*ott^*' rights  of  the  infants  and  for  accounts,  ana 
in  first  instance  innocent  error. — Where  one  of  the  appointment  of  guardians  and  of  a  recei  . 
the  parties  to  a  negociation  induces  the  other  The  infant  plaintiffs,  by  their  next  tncna, 
to  contract  on  the  ftith  of  representations  any  [  presented  a  petition  in  the  cause,  contain  k 
one  of  which  has  been  untrue,  the  whole  con-  |  imputations  against  the  widow  of  *®P"*|j^ 
tract  is  to  be  considered  as  having  been  ob- :  treatment  by  her  of  the  infants,  and  askin^^^ 
tained  fraudulently ;  nor  is  the  case  varied  by  1  appointment  of  guardians,  and  of  a  ^' 
ike  circumstance  that  the  untrue  representa- 1  The  CJourt  directed  a  reference  to  the  Ma-^j 
tion  was  in  the  first  instance  the  result  of  inno-  who  by  his  report  approved  of  the  wiaoff  ^^^ 
cent  error,  if,  after  the  discovery  of  the  error,  her  co-executor,  as  the  guardians  of  au 
the  party  who  made  the  representation  suffer  ^  children,  and  found  that  t^^.  ^    .  /  ^nce. 


the  other  to  continue  in  that  error.     Reynell  v. 
Sprye,  1  De  G..  M*N.  &  G.  660.  | 

2.  Intentional  misleading.  —  Negligence  in  ^ 
others. — Where  one  contracting  party  has  in- 
tentionally misled  the  other,  by  describing  Ins 
rights  as  being  different  from  what  he  knew 
them  really  to  be,  it  is  no  answer  to  the  charge 
of  fraud  to  say  that  the  party  alleged  to  be 
guilty  of  it  recommended  the  other  to  take  ad- 
vice, or  even  put  into  his  hands  the  means  of 
discovering  the  truth.  However  negligent  the 
party  may  have  been  to  whom  the  incorrect 
attftement  has  been  made,  yet  that  is  a  matter 


ought  to  be  allowed  for  their  f^?^^"^"^ 
The  Court,  on  petition,  confinncd  t^'^^P^'S 
and  directed  that  the  receiver  should  paj 
the  income  of  the  property  to  the  wdoff  lu^ 
the  maintenance  of  the  children,  '"^^^  '  v.. 
ing  all  parties  just  in  the  same  position  as  i  j 
had  been  in  before  the  suit  was  i'^stituteo ,  ^^^ 
the  costs  of  all  the  proceedings  were 'Jr^ 
to  be  paid  by  the  next  friend,  and  JY^^^j^y. 
proceedings  were  stayed  until  furtne 
Anderton  v.  Yates,  6  De  G.  &  S.  302.         ^ 

And  see  Thonuts  v.  Roberts,  3  ue  ^' 
758. 
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INJUNCTION, 

1.  Use  of  Imildinff  in  violaHon  of  Act  of 
Parliament, — Although  the  Court  has  power  to 
restrain  parties  from  uaioff  a  huUding  whieh 
has  been  erected  in  a  form  that  is  in  violation 
of  the  terms  of  a  contract,  or  of  an  Act  of  Par- 
liament, yet  a  small  excess  in  the  height  of  a 
bnilding  beyond  that  to  which  it  mig;ht  lawfully 
have  been  raised,  where  no  irreparable  injury 
arises  from  such  excess  in  height,  would  not  be 
a  case  in  which  the  Court  would  interfere  by 
interlocutory  injunction  to  restrain  the  use  of 
the  building  after  it  had  been  erected «•  Warden, 
^c,  of  Dover  Harbour  v.  South  Eastern  RaiU 
vay  Company,  9  Hare,  493. 

Case  cited  in  the  judgnent:  Lord  Patre's  ease, 
3  Rail.  Ca.  367. 

2.  7b  restrain  negative  stipulations  of  con- 
traetf  although  the  positive  stipulations  could 
not  be  en/wced.— J.  fV,  agreed  with  B,  L.  that 
she,  /.  ff.,  wonld  sing  at  B,  L*s  theatre 
daring  a  certain  period  of  time,  and  would  not 
sing  elsewhere  without  his  written  authority  : 
H«W,  on  a  bill  filed  to  restrain  J.  IV.  from 
Binging  for  tbe  third  party,  and  granting  an 
injunction  for  that  purpose,  that  the  positive 
and  negative  stipulations  of  the  agreement 
formed  but  one  contract,  and  that  the  Court 
would  interfere  to  prevent  the  violation  of  the 
negative  stipulation,  although  it  could  not  en- 
force the  specific  performance  of  the  entire 
contract. 

Kemble  v.  Kean,  6  Sim.  33Z,  and  Kimberley 
V.  Jennings,  6  Sim.  340,  overruled.  Lumley  v. 
Wagner,  I  De  G.,  M'N.  &  G.  604. 

Cues  cited  in  lb«  judgment :  Martin  r.  Nutkin* 
S  P.  W.  966;  Barrett  v.  filagvave,  5  Vea- 
555;  6  Veii.  104;  Robinaon  v.  Lord  Brron,  1 
Bro.  C.  C.  538;  Morris  v.  Colman,  18  Vea. 
437;  Rolfo  V,  Rolfe,  15  Sim.  88. 

IN80LVKNT. 

1.  Liabiliiy  of  subsequently  acquired  assets. 
—In  1829,  R.  P.  took  the  benefit  of  the  In- 
solvent Act,  7  Geo.  4,  c.  57.  He  executed  at 
the  time  a  warrant  of  attorney,  but  no  judg* 
ment  was  entered  up;  and  he  died  in  1849, 
leaving  subsequently  acquired  assets :  Held, 
that  a  scheduled  creaitor  could  not  maintain  a 
suit  to  make  the  assets  liable.  Thomas  v. 
Pinnell,  15  Beav.  148. 

2.  Act  7  Geo.  4.  c.  67,  effect  of -^Assignee, 
—The  effect  of  the  Act  7  Geo.  4,  c.  57,  is  to 
vest  in  the  assignee  in  insolvency  all  the  pro- 
perty of  the  insolvent,  but  subject  to  all  equities 
to  which  it  would  be  liable  in  the  hands  of  the 
insolvent.  In  re  Atkinson,  2  De  G.,  M*N.  & 
G.  140. 

3.  Assignment  for  value  of  equitable  interest. 
^Previous  insolvency  of  assignor. — The  title 
of  an  assignee  for  value  of  an  equitable  interest 
is  not  affected  by  a  previous  insolvency  of  the 
assignor,  the  assignee  having  no  notice  of  that 
insolvency.  In  re  Atkinson,  2  De  G.,  M'N.  & 
G.  140. 

Case  cited  in  the  judgment:  Warbarton  r. 
Lovelnnd,  2  Dow  Sl  CL  480. 


How  construed  in  bequest. — ^The  word  "issue'* 
construed  *'  children  '*  by  force  of  the  gift  to 
the  issue  of  the  issue  being  of  their  "parents' " 
share. 

Bequest  to  A.  for  life,  with  remainder  to  B, 
for  life,  with  remainder  to  "all  and  every  the 
issue  ^*  of  A.  living  at  the  death  of  the  survivor 
of  A.  and  B.,  but  in  the  event  of  any  of  A 'a 
"issue"  dying  in  the  lifetime  of  A,  and  J9« 
leaving  "issue,"  such  issue  to  stand  in  the 
place  of  their  "  parents :"  Held,  that  tbe  firsts 
mentioned  "  issue  "  was  to  be  construed  "  chil- 
dren," and  there  being  one  daughter  only  of 
A.,  tnd  two  of  her  children  living  at  the  death 
of  the  survivor  of  A.  and  B.,  held,  that  such 
daughter  was  alone  entitled  to  the  fund.  Pope 
V.  Pope,  14  Beav.  591. 

Case  eited  in  tbe  judgment :  Sibley  v.  Perry^  7 
Ves.  5t2. 

INTERB8T  ON   LEGACY. 

Houf  calculated.^ThQ  allowance  of  interest 
upon  a  legacy  charged  upon  real  estate,  and 
due  upwards  of  8i.\  years,  is  to  be  calculated 
from  the  filing  of  the  bill,  and  not  from  the 
date  of  the  decree,  though  the  bill  is  not  filed 
by  the  legatee.  Chappell  v.  Rees,  I  De  G.> 
M'N.  &  G.  393. 

INTERPLSADKR* 

1.  Hostile  decree  ultra  subject  to  suit. — ^A 
defendant,  in  an  interpleading  suit,  may  show, 
at  ths  hearing,  that  tbe  case  is  not  a  proper  one 
for  interpleader. 

In  an  interpleader  suit,  the  Court  cannot 
make  a  hostile  decree  agunst  the  plaintiffs  be- 
yond the  subject  of  the  suit.  Toulmin  v.  Reid, 
14  Beav.  499« 

Caae  eited  in  the  jedgment :  Barn  y.  Carvalho 
4Myl*ftC.690. 

2.  Affidavit. — Demurrer. — ^Where  a  bill  of 
interpleader  had  annexed  to  it  onlv  an  affidavit 
of  the  plaintiff's  solicitor,  that  there  was  no 
collusion,  a  demurrer  was  allowed.  Wood  v. 
Lyne,  4  De  G.  &  S.  16. 

JOINT-STOCK   COMPANY. 

Charter. — Condition. — False  representations. 
— Payment  of  calls. — Shareholders.  —  Bill  by 
one  of  the  shareholders  of  the  Eastern  Archi- 
pelago Company,  which  was  incorporated  by 
charter,  alleging  that  the  public  purposes  of 
the  grantors  of  the  lands  and  mines  which  the 
companv  held,  and  in  furtherance  of  which  the 
plaintiff  had  subscribed  for  shares,  had  not 
been  fulfilled ;  and  that  such  grant  had  been 
diverted  in  a  great  degree  to  private  objects ; 
and  that  the  charter  had  been  granted  by  the 
Crown,  on  condition  that  a  moiety  of  the 
capital  should  be  subscribed  for,  and  a  fourth 
thereof  paid  up  within  a  limited  time,  which 
condition  also  had  not  been  fulfilled  ;  and  that, 
having  failed  to  fulfil  such  intentions  and  con- 
ditions, it  was  a  fraud  on  the  plaintiff  of  the 
directors  to  certify  that  they  had  been  per- 
formed, and  to  commence  the  business  of  the 
company, and  make  call8,a8  they  had  done;  and 
praying  repayment  of  such  calls,  an  injunction 
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to  restrain  the  directort  from  making  calls  and 
aarymg  on  business  for  ^e  fdtore,  tnd  am  in- 
demnity to  tbe  f^aintiff.  The  company  and 
directors  demwred  to  the  bill«  and  thedenmrrer 
was  allowed. 

A  party  beconihig  a  member  of  a  public 
company  or  corporation  t»on  false  representa- 
tioBS,  made  ne(  to  him  tfone,  bat  to  bim  ami 
odier  members^  cannot  be  entitled,  ott  that 
ground,  to  any  decree  for  tbe  repayment  of  bis 
subscriptions,  to  which  the  other  members 
would  not  be  equally  entitled ;  and  if  he  be 
entitled  to  anch  repayment,  be  cannot  obtain 
diat  relief  in  the  absence  of  the  other  members. 

It  is  no  ground  for  relief  in  equity  at  the  suit 
of  a  shareholder  against  the  company,  that  the 
diarter  from  the  Crown  or  the  grant  to  the 
company  from  a  private  person  Ims  been  ob» 
tained  by  misrepresentation  to  the  Crown  or 
to  such  grantor.  It  is  for  the  Crown  or  the 
grantor,  if  either  should  complain  of  the  fraud 
and  misrepresentation,  to  take  proceedings  to 
set  aside  the  eharter  or  the  grant. 

The  proriBlont  that  the  bntiness  of  the  com- 
pnny  should  commence  from  the  date  of  the 
certificate  of  the  directors^  that  a  stipulated 
number  of  shares  bad  been  subscribed  lor,  and 
the  stipulated  capital  paid  up,— &W(f,  not  to 
mean  that  the  company  was  not  to  exist  ante- 
cedently to  that  date, — where  the  deed  also 
provided  that  tho  parties  wsm  Io  be  aaaociated, 
the  business  to  be  carried  on,  and  tlie  direetors 
to  have  power  to  act  for  the  company,  notwith- 
standing the  full  number  of  sbacea  weee  not 
subscribed  for. 

The  averment  in  tlie  bill,  that  the  defendants 
alleged  that  the  other  sharehcddera  had  concur- 
red (or  the  admission  of  the  defendante*  the 
directors,  that  the  other  shareholders  had  con- 
curred) in  the  prosecution  of  the  business  of 
tbe  company,  notwlthstaoding  the  terms  of  the 
charter  were  not  satisfied,  does  not  afford 
ground  for  a  decree  which  might  prejudice  the 
mterests  of  the  other  shareholders;  for  the 
allegations  (or  admissions)  of  the  defendants 
cannot  be  taken  as  proof  of  the  conduct,  or 
affect  the  righta,  of  such  other  shareholders. 

Where  it  appeared  upon  the  bill  that  the 
deed  of  settlement  of  the  company  was  entailed 
in  Court,  and  that  the  pluntiff  Wd  sesn  the 
deed  (the  bill  stating  the  number  of  shares 
which  were  subscribed  for  thereupon),  tbe  al. 
legation  m  the  same  bill«  that  the  plfiantfff  was 
ignorant  and  unable  to  discover  who  the  share- 
holders  were,  was  not,  upon  demurrer,  taken 
to  be  a  fact;  and,  in  such  a  case,  the  Court, 
weighing  one  allegation  against  the  other,  held, 
that  the  absence  of  the  other  shareholders  was 
not  sufficiently  accounted  for.  Maebride  y, 
lAndaay,  0  Hare,  674. 

lands'  clauses*  consolidation  act. 

1.  Lachtfs.^A  corporation  havinf^,  under  an 
Act  of  Parliament,  right  to  take  land  for  the 
purpose  of  certain  public  works,  gave  notice  to 
the  owner  of  the  inheriUnce  of  an  intention  to 
take  It.  They  then  entered  regukrly  upon  the 
land  for  the  purpose  of  surveys,  &c.,  andafter^ 


wards  their  contracton,  without  the  knowkdge 
of  the  corpontion,  but  wkh  the  asKot  of  the 
occupying  tenants,  brought  some  wagipsBt,  ad 
rails,  and  other  implements,  on  dK  bmd,  ni 
there  left  the^^  hot  dki  not  coanseMs  Ae 
works,  or  do  any  damiye.  This  vw  done 
without  obtaining  the  assent  of  the  phiotiff, 
but  k  became  known  to  his  a^psnt  in  tfaeeadrf 
December.  In  the  beginning  of  the  folkywis^ 
February,  without  any  prcTioos  conmiBnicitioB 
with  the  defendants,  he  filed  his  bill  for  ao  is- 
jonction  to  restrain  them  from  allowing  ^ 
weipgotte,  ire,  to  remain  on  the  land,  wd  firen 
taking  poaaession  of  the  land  until  thef  kil 
complied  with  the  provisions  of  the  Lmd^ 
Clauses'  Consolidation  Act:  HeM, that thoo^ 
the  corporation  were  bound  by  the  acts  of  tfadr 
contractors,  the  acts  done  were  not  a  taki&i; 
possession  within  the  meaning  of  the  Act,  and 
the  bill  was  improperly  filed.  Staniisk  t. 
Mayor  of  Liverpool,  I  Drewry,  1. 

2.  Compensation,  equity  to, — AyttauiUfiT, 
-^Specific  performance^ — Where  there  is  no 
originid  equity  affecting  the  claim  of  a  partf  to 
compensation  under  the  6sth  section  of  the 
Lands'  Clauses'  Consolidation  Act,  in  Rspert 
of  lands  injuriously  affected,  the  Statute  aoa 
not  create  such  an  equity ;  but  where  tliere  it 
an  original  equity  affecting  the  claim,  tlie 
Stattite  does  not  take  it  way. 

Where,  tfaereforev  an  agreement  for  raeh 
compensation  has  been  completed  and  carried 
out,  and  the  satisfaction  perfected,  there  is  no 
ground  for  the  interference  of  the  Cowrt,  am- 
ing  out  of  the  provision  of  the  Statute;  tot 
where  the  defendant  has  received  the  conside* 
ration  for  perfecting  tiie  satisftetioii,  and  re- 
fuses to  pn^t,  and  n  case  for  aperific  per- 
fbrmanee  arises,  thetn  is  notling  in  tlieSniate 
to  exclude  the  interpoBitiott  of  the  Coot 
Duke  of  NarM^  r.  Tennant,  9  Hare,  US. 

Csae  eited  in  die  MKUNmtt  Eaat  thd  Weit 
indis  Docks  and  Binsif^r]iafli  JuootiaB  Railnj 
CompsDy  V.  Gattke,  3  M'N.  k  G.  1^5 »  ^ 
Rail.  Ca.  371. 

X  Injunction  rutrmning  i^^ury  to  pnpertf' 
—The  Court  does  not  interfere  by  isiwctioa 
to  restrain  parties  who  insist  that  their  pw^ 
perty  has  been  injuriously  affected  within  »e 
meaning  of  the  68th  section  of  the  Um 
Clauses  Consolidation  Act,  from  pre«ecrtinf 
their  cbim  wider  the  Act,  upon  the  mare 
ground  that  the  Act  has  not  prsvided  tlie 
means  of  determining  the  preliminaiy^ow^wjr 
whether  the  property  has  been,  injurioiwiy  »■ 
fected  or  not.  But  whether  the  same  rule  ^ 
plies  to  a  case  in  which  there  are  «J^ 
grounds  of  claim,  some  of  which  have  been 
satisfied.— ^ikpre  f  Duke  of  Norfoik  v.  Te- 
nant, 9  Hare,  746.  „^. 

4.  Water  Clauses'  OonsolidatioDAet  Mii- 
teke  or  inadvertence/'  Hyde  v.  M^yoff  ¥^  V 
Manohester,  6  De  G.  &  S.  24».  . 

And  see  Ezparte  Freemen  emd  StaUuig^}^ 
Sunderland,  1  Drewry,  184;  J&par/*  ^^^ 
qf  Durham,  ib. 

[7b  be  eontiniiid.i 
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stifiead,  payable  out  of  the  public  r^vaaue, 
except  annuiliea  ta  Schedule  C. 

Bj  the  1st  section  of  the  Act,  the  Unties 
imposed  on  every  20«.  of  the  aniraal  vahie 
or  amount  of  property  in  lands,  &c. ;  an- 
nuities, pensions,  &c. ;   interest,  dividends. 


IKCOME  TAX  ON  PROFESSIONS. 

This  Act  effects  several  alterations  in 
the  previous  Law,  and  will  endore  for  six 
years.  It  is  therefore  sufficiently  import- 
mi  to  justify  a  somewhat  full  notice  of  its 

yrovacioDs,  and  particalarly  of  such  clauses  &c« ;    profits  or    gains  from    professions, 
as  relate  to  profeasioBal  iuoomes  and  the  l  trades,  or  vocations,  are  as  follow  : — 
deduefioas  mhith  may  1»«  «Md<^  therefrom.   | «  During  the  term  of  two  years  from  £   s.  d. 

The  present  amount  ofthc  tax  will  con- 1     ^y,^  5th  day  of  April,  1853,  the 
tiinie  till  the  5tn  April,  1855,  and  will  then,  1     yearly  duty  of      .  .007 

aa  to  the  annual  profits  or  gains  on  profes-  And  daring  the  further  term  of  two 
aion^  trades,  ana  vocations,  be  reduced  to '  years  from  the  5th  day  of  April, 
M.  ia  the  pound.  ai>d  in  April,  1857,  fur-  i  1855,  the  yearly  duty  of  .  .006 
thcr  reduced  for  three  years  to  bi.  It  will  And  daring  the  further  terra  of  three 
^E^^»^  mmm.\^  i»  ♦w.  «JL.«»;«^  fk^  fo.^  /«.  years  from  the  5th  day  April,  1857, 
vtuem  expire,    in  tn«  meantune,  tae  tax  (as  ^     j.    «p.-iy  j^j-  ^e     ^     *^    '  0    0    6 

to  5d,  in  the  pound)  is  extended  to  iaeomes :     ,,  .  \.  ^         ,  .  \  ^  li.  ^ 

o(^m.  nuA^^nn  ^.e^^tly  be.p.yable,„/ And  for^and  - -£<J/i; --^ 

bjr  a  large  number  of  the  Profession  who  (^^j^^j.  ^^^^  ^  dwelling  house  occupied  by  a 
were  previously  exemnt.      It  is  probable  |  tenant  distinct  from  a  farm  of  lands)  for  every 
that  at  least  a  thousand  attorneys  and  soli-  20s,  of  the  annual  value  thereof, — 
eitors  will  be  brought  within  the  scope  of|  ^»  ^'•8^'"****  a  IjiiiMd** 

tlie  A«t,  whose  i»rofHs  or  gains  mar  amount  |  o^^a^?  the  said  first-men-  £  •.  d.    £7,1' 
to  ItW/.  a  year  but  are  under  150/.,  after ,     tiooed  term  of  two  years, 


tlie  yearly  duty  of  .  .  0  0  3^  0  0  2] 
And  during  Ihe  said  further 

lena  of   two  years,  the 

yearly  duty  of  .  .003  0  0  2| 
And  dmtng  the  said  farther 

term  of  three  years,  the 

yearly  duty  of         .        .  0  0  2i    0  0  13" 


deducting  all  the  expenses  now  allowed,  and 
caloulating  the  net  income  on  the  average 
of  three  years* 

The  various  classes  of  property  mid  in- 
cone  Buide  liable  to  the  tax  are  comprised 
in  five  Schedules : — 

A.  Por  Property  in  lands,  tenements, 
hereditaments,  and  heritages.  I     By  the  28th  section  the  duty  payable  by 

B.  For  Occupation  of  such  lands,  tenc- 1  persons  whose  mcomcs  amount  to  100/.  and 
aenta,  &c.  not  to  150/.  is  thus  provided  for : — 

C.  Por  Profts  arising  from  interest,  an-  [  «  The  exemption  granted  by  the  6  &  6  Vict. 
MMitiea,  duridends,  and  shares  of  annuities  ,  c.  35,  to  persons  whose  respective  incomes  arc 
pa3^1e  oat  of  any  public  revenue.  I  less  than  1 50/.  a  year  shall  be  limited  and  re- 

D.  For  Annual  Profits  or  Gatiufrom  any  j  stticted  under  this  Act  to  persons  whose  whole 
profession,  trade,  employment,  or  vocation  I '"^omes  from  every  source  are  less  ihan  100/. 
ind  for  interest  of  money,  annuities,  and  i  M'ear  respectively  :  Provided  that  any  person 

.V  /.^         1      .  r     1  ,  .  who  f»hall  be  assessed  or  charged  to  any  of  the 

otlier  profits  and  gams  not  charged  in  any  ^^^^^^  gmmed  by  this  Act,  or  dmll  hrJve  paid 


other  Schedule* 

£.  For  every  public  office  or  employment 
of  profit  and  on  every  annuity,  pension,  or 


the  same  either  by  dedu^Mion  or  otherwwe,  and 
who  shall  claim  and  prove,  in  the  manner  pre- 
scribed by  the  said  Act,  that  hia  total  income 
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Income  Tax  on  Professions. 


"  Any  person  who  Bball  have  made  inninofie 
on  his  life  or  on  the  life  of  his  ^ife,  or  shall 
have  contracted  for  anv  deferred  amniity  on 
his  own  life  or  on  the  life  of  hie  wife.  inor\rith 
any  insurance  company  which  ehall  become  re- 
gistered under  any  Act  to  be  passed  tntfaepre- 


The  48th  section  provides,  that  the  duty 
charged  under  Schedule  D,  in  respect  of 
professsions,  employments,  or  vocations, 
shall  be  computed  on  the  bakoce  of  profits, 

fains,  and  emoluments  of  snch  professions, 
fc,  on  a  fair  and  jusft  merage  ef  three 
years,  instead  of  the  amount  of  such  profits, 
&c.,  within  the  preceding  year,  as  directed 
by  the  5  &  6  Vict.  c.  35. 

Doubtful  debts  may  be  deducted  from  the 
profits  of  professions,  trades,  &c. ;  and  tra- 
velling and  other  expenses  in  respect  of 
public  offices  or  empioyments.  The  sections 
are  as  follow  ;*— • 

"In  ascertaiaing,  estimating,  or  assessing 
Uie  profits  of  any  person  chargeable  under 
Schedule  (D.)  of  this  Act^.feitber  upon  appeal 
or  otherwise,  it.  shall  be  lawful  to  estimate  the 
value  of  all  doubtful  debts  due  or  owing  to  such 
person;  and  in  case  of  the  bankraptcy  or  in- 
solvency of  th©  debtor*  the  amount  of  the  di- 
vidend which  may  reasonably  be  expected  to  be 
received  on  any  such  debt  shall  be  deemed  to 
be  the  value  thereof,  and  the  duty  chargeable 
under  the  said  Schedule  shall  be  assessed  and 
charged  upon  the  estimated  value  of  all  such 
doubtful  debts  accordingly;"  (s.  50). 
•  "In  assessirg  the  £ity  chargeable  under 
Schedule  (£.)of  this  Act  in  respect  of  snyjrai^ 
^ce  or  employment,  where  the  person  exercis- 
mg  the  same  is  necessarily  obliged  to  incur  and 
defray  out  of  the  salary,  foes,  or  emoluments  of 
such  office  or  employment  the  enenses  of  tra- 
velling in  the  performance  of  thedatiee  thereof, 
or  of  keeping  and  maintaining  a  horse  to  en- 
able him  to  perform  the  sUme^  or  otkensise  to 
l<ny  out  and  eapend  vmn^  wholly,  exclusively, 
^nd  necessarily  in  the  perlormance  of  the 
duties  of  his  office  or  empioyroent>  it  shall  be 
lawful  to  deduct  from  the  araouat  of  the  said 
salary,  fees*  and  emolUraents  to  be  assessed 


from  ever}' source,  although  amounting  to  100/. 
or  upwards  is  less  than  150/.  a  year  for  the 
year  of  the  assessment  of  his  profiU  or  gains, 
shall  be  entitled  to  be  relieved  from  so  much  of 
the  said  duties  assessed  upon  or  paid  by  him 

as  shall  exceed  the  rate  of /wfienoe  for  every .  „  ^ ^-_ 

^^*;  ^  hJ8  profits  or  gains,  and  such  reBef  |  sent  Session  of  Parliament  for  that  puvpote, 
shall  be  given  either  by  reduction  or  abatement !  which  shall  comply  with  the  requirements  of 
of  the  assessment  upon  such  person,  or  by  the  such  Act,  and  any  person  who  shall  under  any 
repayment  to  him  of  so  much  of  the  said  ex-  Act  of  Parliament  be  liable  to  the  payment  of 
cess  as  he  shall  have  paid,  or  by  both  of  those  an  annual  sum,  or  to  hare  an  annual  sum,  d^ 
means,  as  the  case  may  require."  ducted  from  his  saUury  or  stipend,  in  order  to 

secure  a  deferred  annuity  to  his  widow  or  a 

grovision  to  his  children  after  his  death,  shall 
e  entitled  to  deduct  the  amount  of  the  annual 
premium  pud  by  him  for  such  insurance  or 
contract,  or  the  annual  sum  paid  by  him  or 
deducted  from  his  salary  or  stipend  as  afon^ 
said,  from  any  profits  or  gains  in  respect  of 
which  he  shall  be  liable  to  be  assessed  uoder 
either  of  the  schedules  (D.)  or  (E.)  of  this  Act, 
or  to  have  any  assessment  which  may  be  made 
upon  him  under  either  of  the  said  Schedules 
reduced  or  nbated  by  the  deduction  of  the 
amount  of  the  said  annual  prenmiB)  froutfae 
amount  of  the  profits  or  gains  on  which  such 
assessment  has  been  made;  or  if  such  person 
shall  be  assessed  to  duties  under  any  of  the 
Schedules  contained  in  this  Act,  and  fball  have 
paid  such  assessment,  or  shall  have  paid  or 
been  charged  with  any  of  the  said  duties  by 
deduction  or  otherwise,  eoch  person,  on  claim 
made  to  the  CommissionerB  for  special  plI^ 
poses,  and  on  prodnction  to  Ihsm  of  tbe  n- 
ceipt  for  such  annual  payment,  and  on  proof  of 
the  facts  to  the  satisfaction  of  the  said  Com- 
missioners, shall  be  entitled  to  hare  repaid  to 
him  such  proportion  of  the  said  duties  paid  by 
such  person  as  the  amount  of  the  said  annual 
premium  bears  to  the  whole  amount  of  bis  pro- 
fits and  gains  on  which  he  ehoU  be  cbargeaWe 
under  all  or  any  of  the  Schedules  xd  this  Act  : 
Provided  always,  that  no  such  abstement,  m- 
lowance,  or  repayment  as  aforesaid  iball  be 
made  in  respect  of  any  such  annual  \tttwm 
beyond  one^sixth  part  of  the  whole  amount  of 
the  profits  and  «ains  of  such  person  so  charge- 
able as  aforesaid,  nor  shall  any  such  dedurtipo 
or  abatement  entitle  any  such  person  to  ciaim 
total  exemption  or  any  relief  from  doty  on  toe 
ground  of  his  profits  and  gains  being  thereby 
reduced  below  100^  or  150/.,  as  the  esse  may 
be;"  (s.  54), 

Considering  that  this  impost  will  Iwtfer 
si*  years, — slightly  reduced  at  interrtls  m 

undeV  this  Act  the  amount  of  all  such  ex'pe^s'e;; '  '^^  Tlw'v  r'^^''\  ^1  *1  S 
4md  disbursements  necessarily  incurred  and  i  ^^^"^'^  ^^  *^®  ^'^^'^^^^"'^' ^^^  P^/ '"  !h^^ 
deirayed  in  n»anner  afcresaid ;"  (s.  61).  j  another  income  tax,  still  amounting  on  wv 

average  to  three  per  cent.,  may  be  expectea 
.  By  the  52nd  section,  clergymen  also  are  to  renew  and  continue  their  urgent  sppe^ 
entitled  to  deduct  the  €3tpenses  incurred  in  to  Parliament  for  the  total  abolition  of  the 
the  performance  of  thelf  duties*  I  Annual  Certificate  Duty>  more  especially"* 

-  .The  following  impoitatnt  allowances  are  now  a  very  Iffrgc  class,  hitherto  exempt,  n'e 
tilso  made  to  persons  who  have  effected  in  "      "  '       "^'  **** 


intmntes  or  contracted  for  annuities  on  the 
lives  of  themselves  or  wives : — 


subject  to"  the  dit^t  tax.  It  maf  ^^c  ^'^ 
that,  along  with  the  rest  of  the  cortrtMuDJfJ. 
they  are  relieved  of  some  of  the  former  bur- 
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thens  on  articles  of  consumption,  bat  this 
cannot  justify  an  exaction  from  which  all 
other  professional  men  are  free,  and  who 
equally  partake  of  the  other  measures  of 
relief  for  which  the  Government  take  credit. 


NEW  STATUTES  EFFECTING  ALTE- 
llATIONS  IN  THE  LAW. 

copyhold9. 

16  &  17  Vict.  c.  57. 
Tbjb  preamble  recites  4  &  6  Vict.  c.  33. 
6  &  7  Vict.  c.  23.     16  &  16  Vict.  c.  51. 
14  &  15  Vict.  c.  104. 

Removing  doubts  as  to  enf ranch isement, 
Ac,  of  lands  holden  of  ecclesiastical  corpo- 
rations ;  8.  1 . 

Commutations  or  enfranchisements  in 
consideration  of  surrender  of  limited  in- 
terests confirmed ;  s.  2. 

Enfranchisements  that  may  be  effected 
muler  other  Acts  may  also  be  effected 
under  Copyhold  Acts  ;  s.  3. 

Application  of  consideration  money  in 
cases  where  enfranchisement  might  have 
been  effected  under  the  14  &  15  Vict,  c 
104 ;  9,  4. 

Trustees  appointed  by  Commissioners  to 
bftTc  all  such  powers  as  if  within  the  scope 
of  sect.  14  of  6  &  7  Vict.  e.  23  ;  s.  5. 

Trustees  appointed  by  Cooyhold  Com- 
missioners to  transfer  the  fbnds  to  Ecclesi 
asticai  Commissioners  ;  s.  6. 

Liability  of  trustees  to  cease  ;  s.  7« 
•    Pending  proceedings  to   be  completed. 
Recital  or  endorsement  to  be  evidenoe ;  s.  8. 
Eoclesiasttcal  Commissioners  to  give  me- 
tnorsndam  of  payment,  conveyance,  or  trans- 
fer.    Memorandum  to  be  evidence  ;  s.  9. 
Costs,  how  to  be  settled  ;  s.  10. 
Act  to  be  part  of  Copyhold  Acts  ;  s.  II. 


1.  The  provisions  of  the  Copyhold  Acts 
concermnf^the  commutation  of  manorial  rights 
io  lands  and  the  enlVafichisement  of  lands,  and 
eonceminf(  the  payment  of  moneys  to  be  paid 
for  enfraochtsement  where  the  lord  is  only  en- 
titled to  a  limited  estate  or  interest  or  is  under 
legal  disability,  shall  be  deemed  to  hare  ex- 
tended, and  subject  to  the  provisions  herein 
contained  shall  continue  to  extend,  to  lands 
holden  of  any  ecclesiastical  corporation,  sole  or 
KfTgregate,  and  lands  parcel  of  any  manor  be- 
longing to  any  such  corporation,  and  the  appli- 
cation of  the  said  provisions,  or  any  of  them,  to 
such  lands,  shall  not  be  deemed  to  have  been  in- 
terfered with  by  the  said  Act  of  the  1 4  &  1 5  Vict. 

2.  No  commutation  or  enfranchisement  by 
any 'ecclesiastical  corporation  sole  orag^^^rep^ate 
already  made  or  purporting  to  be  made  under 
the  Copyhold  Acts  or  any  of  them,  or  to  be 
made  in  pursuance  of  any  agroement  already 
approved  of  by  the  Copyhold  Commissioners, 
shall  be  impeached  by  reason  of  the  considera- 
tion or  part  of  the  consideration  for  the  i»ame 
havinj^r  been  or  being  a  surrender  of  any  lands 
held  for  a  life  or  lives  or'')'ear$  wUhoiU  riKht 
of  renewal,  or  for  any  terminable  or  limited  es- 
tate or  interest. 

3.  All  Uttds,  except  as  herein afttr  excepted, 
which  are  capable  of  enfranchisement  by  tbe 
exercise  of  any  powers  contained  in  any  olher 
Act  of  Parhament,  or  which  may  be  otheru'ise 
enfrsnehised  irrespeettvely  of  the  Copyhold 
Act8»  shall  also  be  capable  of  being  enfran- 
chised under  the  powers  and  provisions  of  the 
Copyhold  Acts,  md  by  the  sole  authority  of 
those  powers  and  provisions,  and  without  any 
other  consent  or  aalhority  than  such  as  is  re- 
quired by  the  provisions  of  the  same  Acts  : 
Provided  sdways,  that  lands  held  for  a  life  or 
lives  or  for  years  of  any  manor  belonging  either 
in  poeseseion  or  reversion  to  any  ecclesiastical 
corporation,  where  the  tenant  of  such  lands  hath 
not  a  rightof  reoewaJi shall  not  hereafter  be  dealt 
with  under  the  Copyhold  Acts,  except  in  the 
cases  hereinafter  particularly  mentioned. 

4.  Whenever  proceedings  which  have  !)een 
or  shall  be  commenced  tinder  the  provisions  of 
the  Copyhold  Acts  for  the  enfranchisement  of 
any  lands  shall  terminate  in  enfranchisement, 
and  it  shall  appear  to  the  Copyh(»ld  Commis- 
sioners that  the  enfranchisement  was  one  which 


The  following  are  the  Title  and  Sections 

of  the  Act:— 

An  Act  to  explain  and  amend  the  Copyhold  I  might  have  been  eflTected  under  the  provisions 

of  the  said  Act  of  the  14  1^  15  Vict.,  the  mo- 
neys or  rent^charges  which  form  the  consider- 


Acts,  [41*  Auguit,  1853.] 

Whereas  doubts  have  arisen  as  to  the  con- 
strnction  of  '*  The- Copyhold  Acts,"  and  also  of 
the  14  &  15  Vict.  c.  104,  **  to  facilitate  the  Ma- 
nagement and  Improvement  of  Episcopal  and 
Capitular  Estates  in  England,"  and  as  to  the 
powers  under  the  provisions  of  the  first-recited 
Acts  of  Ecclesiastical  Corporations,  sole  or  ag- 
gregate, to  enfranchise  lands,  and  of  the  Copy- 
nold  Commissioners  to  confirm  or  consent  to 
such  enfranchisements,  and  to  nominate  trus- 
tees to  receive  and  apply  money  paid  for  sueh 
enfranchisements :  and  it  is  expedient  to  re- 
move such  doubts,  and  further  to  amend  the 
said  Copyhold  Acts :  Be  it  therefore  enacted 
as  follows  :-— 


ation  of  such  enfranchisement  shall  be  paid  and 
applied  to  the  eame  account  and  in  the  same 
manner  as  if  such  enfranchisement  had  heen 
effected  under  the  said  Act  of  the  14&  15  Vict., 
and  all  the  provisions  of  the  said  last-mentioned 
Act  which  affect  the  application  of  enfranchise- 
ment moneys  under  that  Act  hhall  be  applicable 
to  such  enfranchisements  as  afore^aia  made 
under  the  provisions  of  the  Copyhold  Acts,  and 
the  Church  Estates  Commissioners  and  Eccle- 
siastical Commissioners  shall  respectively  have 
the  same  powers  over  such  consideration  mo- 
neys, or  the  interest  accruing  thereon,  or  upon 
I  land,  rent-charges,  or  securities  acquired  in  re- 
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spect  ^hereof,  and  also  over  or  against  any  ec- 
clesiastical corporation  intereated  therein,  ae 
such  Commissioners  respectively  would  have 
had  if  such  enfranchisement  had  been  effected 
with  the  consent  of  the  said  Church  Estates* 
Commissioners,  and  under  the  provisions  o( 
the  said  Act  of  the  14  &  15  Vict. ;  and  urliere 
the  consideration  money  for  any  such  enfran- 
chisement  has  been  paid  into  the  Bank  of  Eng- 
land to  the  credit  of  the  Accountant- Genera)  of 
the  Court  of  Chancery  exparte  the  Copyhold 
Commission,  and  has  not  been  invested,  the  said 
Accountant-General  shall  upon  the  order  of  the 
Court  of  Chancery  to  be  made  upon  a  petition  to 
be  presented  to  the  said  Court  by  the  said  Eccle- 
siastical  Commissioners,  cause  such  money  to 


moneys  of  which  thej  may  so  stand  ponttae^ 
or  to  convey  such  land  or  transfer  sneh  secari- 
cS^s,  to  the  Ecclesiastical  Comvussionerff  for 
England,  who  are  hereby  reqoirtd  to  accept 
tire  samv,  and  to  apply  such  nionevs,  axn^  or 
seconties  respectively,  antl  the  nod  or  wcon* 
Ues  to  be  purchased  with  such  mcmej  respec- 
tively, in  the  manner  directed  and  specified  ia 
the  Copyhold  Acta  of  and  concerniM;  any 
money  to  be  paid  for  enfranchisittfr  tmder  m 
said  Acts  into  the  Bank  of  Enfifland  in  the 
name  and  with  the  privity  of  the  Accouotant- 
General  of  the  Court  of  Ulnmcery. 

7.  When  such  trustees  shall  have  paid  over, 
conveyed,  or  transferred  to  Uie  Ecdesiaatical 
Cotnmistiovera  in  purraance  of  M  Adibe 
whole  of  the  moneys,  Ivxd,  or  secnntiaa  of 


be  paid  or  transferred  to  such  account  in  the 

Bank  of  En|(bnd  as  the  said  Church  Estates'  i  which  they  nii^  so  stand  pesseased  u  dan- 
Commissioners  shall  in  each  case  appoint:  Fro-  '  said,  their  liabilities  as  such- trustees  iaxespect 
vided  always,  that  it  shall  be  lawful  for  the  said  ,  of  any  such  moneys,  land,  or  securities  atull 
Court  to  order  that  all  the  costs  and  expenses  cease  and  determine,  and  the  expenses  of  all 
incurred  in  the  obtaining  of  such  order  shall  be  [  such  payments*  conveyances,  or  transfers  shall 
paid  out  of  such  money  previous  to  its  pay- ,  be  paid  by  the  Kccleaiastical  Commiawooersottt 
inent  or  transfer  to  the  account  appointed  by  ,  of  any  moneys  that  may  caomemtotliBirpoaw- 
the  said  Church  Estates'  Commissioners,  and  '  sion  in  respect  ef  the  money,  tend,  ov  ssettnties 
in  case  of  various  funds  being  included  in  the  '  so  to  be  pM  ever«  cowvoyed*  or  tsaoiferrad. 
said  order  to  direct  the  distribution  of  such  |  8.  All  agrceoMnts  for  the  oiiranckimMDt 
costs  amonp^st  the  several  funds  in  such  man-  '  of  lands  held  of  any  ecclesiastical  corporal 
ner  as  the  said  Court  shall  think  fiL  for  a  life  or  lives  or  for  years,  where  the  tenants 

5.  And  whereas  in  cases  of  enfranchisement  j  thereof  have  not  a  right  of  renewal,  which liarc 
by  Ecclesiastical  Corporations  effected  or  pur-  been  entered  into  with  the  consent  of  the  Copy- 
porting  to  be  effected  under  the  Copynold  |  hold  Commissioners  before  the  passing  of  tlui 
Acts  the  moneys  paid  for  enfranchisement  for  i  Act,  shaH  be  valid  and  eflfectmd,  and  sidi  en* 
the  lord's  rights  have  been  paid  into  the  hands  fwmchtsoi— pts  likaU  be  caipable  of  bang  eooa* 
of  trustees  nominated  under  the  hands  and  seal '  pleted  n«der  llie  Gopyliold  A«its,aa>wthihBH* 
of  the  Copyhold  Commissioners,  to  be  applied  i  mg  the  proviso  hereinbefore  contaiAodLbtit  iIm 
hf  the  said  trustees,  with  the  consent  of  the  monev  to  be  paid  for  such  enfraaehisaiMats 
said  Commissioners,  in  the  manner  directed 'shall  be  paid  and  applied  in  the  manner  hereio- 
an^pecified  in  the  said  Copyhold  Acts  of  and  before  particularly  mentioned;  and  a  recital  in 
comjlming  any  money  to  be  paid  for  enfran 


the  instrument  of  enfranchisement  or  an  en- 
dorsement thereon,  under  the  seal  of  the  Copy- 
hold Cemmissieners,  that  tbe  agreemtfat  for 
asKb  enfrMachiseaawit  waw  mMid  inds  ^ 


chising  under  the  said  Acts  into  the  Bank  of 
England  in  the  name  and  with  the  privity  of 
the  Accountant-General  of  the  Court  of  Chan- 
cery :  Be  it  enacted,  that  in  all  cases  where !  such  consent  as  aforesaid,  before  the  paasug 
tnisteea  have  been  so  appointed  by  the  said  of  this  Act,  shall  be  concliuive  evidence  tkeieof. 
Commissioners,  such  appointments  shall  be       9.  In  all  cases  where  any  trustees  as  aftw- 


deemed  to  be  and  the  same  are  hereby  declared 
to  be  valid  and  effectual,  and  within  the  scope 
and  intent  of  the  14th  section  of  the  Act  of 
the  6  &  7  Vict.  c.  23,  and  such  trustees  are 


said  shall  have  paid  over,  conveyed,  or  trans- 
ferred any  moneys,  land,  or  securities  to  the 
Ecclesiastical  CommiswOnerB  in  poreuance  of 

any   order  under  the  hands  and  sell  of  the 

hereby  declared  to  have  and  to  have  had  all !  Copyhold  Commissioners,  or  when  aay  m*^ 
such  powers  and  liabilities,  and  all  Acts  dnne   shall  be  paid  to  the  Ecclesiastical  CoauaiM- 

sioners  for  enfranchisements,  the  proceedings 
in  respect  of  which  were  commenced  before  tne 
passing  of  this  Act,  the  Ecclesiastical  Commw- 
sioners  shall,  at  the  request  of  tbe  Copyboia 
Commissioners,  deliver  to  the  Copyhold  Com- 


by  such  trustees,  and  all  consents  and  confir 
mations  by  the  Copyhold  Commissioners  in 
relation  to  the  acts  of  such  trustees,  shall  be 
and  are  declared  to  have  been  as  valid  and 
effectual,  as  in  the  case  of  other  trustees  nomi- 
nated according  to  the  scope  and  intent  of  the 
said  section  of  the  said  last-mentioned  Act. 

6.  Provided  always,  that  in  all  cases  wherein 
trustees  have  been  so  appointed  by  the  said 
Copyhold  Commissioners,  and  shjiU  stand  pos- 
sessed of  moneys  paid  for  enfranchisement  of 
lands  subject  to  manorial  or  other  rights  of 
ecclesiastical  corporations,  or  of  land  or  secu- 


missioners  a  memorandum  of  the 

the  moneys  or  the  conveyance  of  I- 

the  transfer  of  the  securities,  as  the  case  may  W, 

and  such  memorandum  shall  be  evidence  of  iw 

fact  of  such  payment,  conveyance,  or  transfer. 

10.  That   in  all  cases   of  enfranchisement 

under  the  Copyhold  Acts  all  costs  propcrij 

-   payable  by  any  persons  interested  in  the  e  • 

- 1  franchisement  of  any  land  shall  be  settled  ana 


rities  in  respect  thereof,  the  Copyhold  Com- i  Iranchisement  of  anyl 

raissioners  shall,  by  an  order  under  their  hands   ascertained  by  tbe  Conunissioners  or  i— --     - 
and  seal,  direct  such  trustees  to  pay  over  the  j  Commissioners  (pursuant  to  the  provisions  oi 
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the  Act  ]»8«edui(h«  15^16  Vict.) i  andtbat 
no  costs  or  ezpeoses  shall  be  rccoverabls  from 
any  person  whomsoever  of  or  rdatmg  to  or  by 
reason  of  any  enfranchisement,  until  the  same 
shall  hare  been  certified  under  the  hands  and 
seal  of  the  said  Commissioners  or  of  an  As- 
sistaot  Commissioner  to  have  been  reasonably 
and  pronerly  incnrred. 

11,  Tnis  Act  shall  be  taken  and  construed 
aa  part  of  the  recited  Co()f  hold  Acts. 

COnSS   09  0VSCIFICATIOKt'  RSPKAI*. 

16  &  17  Vict.  c.  115. 

Tbb  imamble  recites  the  15  &  16  Yiot. 
c.  83. 

Sect.  33  and  part  of  sect.  28  of  recited 
Aet  appealed  ;  s.  I. 

Copies  of  provisional  specifications  to  be 
open  to  inspection  at  the  Commissioners* 
office;  s.  2. 

A  copy  of  every  specification,  &c.,  under 
the  hanid  of  the  patentee  or  applicant,  to  be 
left  at  CommiBsioners*  office ;  a.  3. 

Copies  or  extracts  of  letters  patent,  &e., 
certified  and  sealed,  filed  at  Commissioners* 
oiBce,  to  be  received  in  eridence ;  s.  4. 

Certified  printed  copies  of  specifications, 
&c.»  under  Seal  of  Commissioners,  to  be 
traaamitted  to  the  Director  of  Chancery  in 
Scotland,  imd  to  the  Court  of  Chancery  in 
Irekod^  whidi  aball  be  evidence,  without 
pfodoction  of  originals ;  s.  5. 

liOfd  Chaneellor,  in  certain  cases,  may 
seal  letters  patent  after  the  expiration  of 
provisional  protection ;  s.  6. 

Removing  doubts  as  to  provisions  of  15 
&  16  Vict.  c.  83«  respecting  the  making 
and  sealing  of  new  letters  patent  for  a 
lorther  term  ;  s.  7. 

15  II?  16  Vict.  c.  83,  and  this  Act  to  be 
eoQfltmed  as  one  Aet ;  s.  8. 

The  following  art  the  Title  and  Seettoss 
of  the  Act : — 

An  Act  to  amend  certain  Provisions  of  the 
Patent  Law  Amendment  Act,  1852,  in  re- 
spect of  the  Transmission  of  certified  Copies 
of  Letters  Patent  and  Specifications  to  cer- 
tain Offices  in  Edinburf^h  and  Dublin,  and 
otherwise  to  amend  the  said  Act. 

\20th  August,  1853.] 
Whereas  it  is  expedient  to  amend  certain 
provisions  of  the  Patent  Law  Amendment  Act^ 
1852,  in  respect  of  the  transmission  of  certified 
copies  of  letters  patent  and  specifications  to 
certain  offices  in  Edinburgh  and  Dublin,  and 
otherwise  to  amend  the  said  Act :  Be  it  there- 
fore enacted,  as  follows  : — 

I.  Section  33  of  the  said  Act,  and  such  part 
of  section  28  of  the  said  Act  as  directs  that  in 
case  reference  is  made  to  drawings  in  any  spe- 
ctfieation  deposited  or  filed  under  the  said  Act 


an  extra  copy  of  such  drawings  should  be  lef 
with  such  specification,  shall  be  repealed, 

2*  The  Commissioners  shall  cause  true  oopiea 
of  all  provisional  specifications  left  at  the  office 
of  the  Commissioners  to  be  open  to  the  insnec* 
tion  of  the  public,  at  such  Umes,  after  the  date 
of  the  record  thereof  respectively,  as  the  Com- 
missiooers  shall  by  (heir  order  from  time  to 
time  direct. 

3.  A  true  copy,  under  the  hand  of  the  pa- 
tentee or  applicant,  or  agent  of  the  patentee  or 
applicant^  of  every  specification  and  of  every 
complete  specification,  with  the  drawings  ac^ 
companying  the  same,  if  any,  shall  be  left  at 
the  oflice  of  the  Commissioners  on  filing  such 
specification  or  complete  specification. 

4.  Printed  or  manuscript  copies  or  eztracta^ 
certified  and  sealed  with  the  seal  of  the  Com- 
missioners, of  letters  patent,  specifications,  dis- 
claimers, memoranda  of  alterations,  and  all 
other  documents  recorded  and  filed  in  the 
Commissioners'  office,  or  in  the  office  of  the 
Court  of  Chancery  appointed  for  the  filing  of 
specifications,  shall  be  received  in  evidence  in 
all  proceedings  relating  to  letters  patent  for  in- 
ventions in  dl  Courts  whatsoever  within  the 
United  Kingdom  of  Great  Britain  and  Ireland, 
the  Channel  Islands^  and  Isle  of  Man,  and 
her  Majesty's  colonies  and  plantations  abroad, 
without  further  proof  or  production  of  the  ori- 
ginals. 

5.  Certified  printed  copies,  under  the  seal  of 
the  Commissioners,  of  all  specifications  and 
complete  specifications,  and  facsimile  printed 
copies  of  the  drawings  accompanying  the  sam^ 
if  any,  disclaimers,  and  memoranda  of  altera- 
tions filed  or  hereafter  to  be  filed  under  the 
said  Patent  Law  Amendment  Act,  shall  be 
transmitted  to  the  office  of  the  the  Director  of 
Chancery  in  Scotland^  and  to  the  Enrolment 
Office  of  the  Court  of  Chancery  in  Ireland^ 
within  2 1  days  after  the  filing  thereof  respec- 
tively, and  the  same  shall  be  filed  in  the  office 
of  Cnancerv  in  Scotland  and  Ireland  respec* 
tively,  and  certified  copies  or  extracts  from . 
such  documents  shall  be  furnished  to  all  per- 
sons requiring  the  same,  on  payment  of  such 
fees  as  the  Commissioners  shall  direct;  and 
such  copies  or  extracts  shall  be  received  in  evi- 
dence in  all  Courts  in  Scotland  and  in  Ireland 

I  respectively^  in  all  proceedings  relating  to  letters 
patent  for  mventions,  without  further  proof  or 
production  of  the  originals. 

6.  Where  letters  patent  have  not  been  sealed 
during  the  continuance  of  the  provisional  pro- 
tection on  which  the  same  is  granted,  provid^ 
the  deby  in  such  sealing  has  arisen  from  acci- 
dent, and  not  from  the  neglect  or  wilful  default 
of  the  applicant,  it  shall  be  lawful  for  the  Lord 
ChanceUor,  if  he  shall  think  fit,  to  seal  such 
letters  patent  at  any  time  after  the  expiration 
of  such  provisional  protection,  whether  such 
expiration  has  happened  before  or  shall  happen 
after  the  passing  of  this  Act,  and  to  date  the 
sealing  thereof  as  of  an  v  day  before  the  expira* 
tion  of  such  provisional  protection,  and  also  to 
extend  the  time  for  filing  of  the  specification 
thereon ;  and  where  the  specification,  in  pur- 
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Bustnce  of  thd  condition  of  any  letters  patent, 
has  not  been  filed  within  the  time  limited  by 


in  cases  of  pardons  on  condition  of  trans- 
portation ;  9.  5. 

Persons  under  sentence  or  order  of  penal 
servitude,  how  to  be  dealt  with ;  s.  6. 

All  Acts,  &c.,  concerning  convicts  sen- 
tenced to  transportation  made  applicable  for 


such  letters  patent,  provided  the  delay  in  such 
filing  has  arisen  from  accident,  and  not  from 
the  nej^lect  or  wilful  default  of  the  patentee,  it 
shall  be  lawful  for  the  Lord  Chancellor,  if  he 
shall  think  fit,  to  extend  the  time  for  the  filing 

of  such  specification,  whether  the  default  in  I  the  purposes  of  this  Act;  s.  7 
such  filing  has  happened  before  or  shall  happen  '  Powers  of  Secretary  of  State  to  be  exer- 
after  the  passing  of  this  Act ;  Provided  always, '  cised  in  Ireland  by  Lord  Lieutenant ;  s.  8. 
tliat,  except  in  any  case  that  may  have  arisen  Her  Majesty  may  grant  licences  to  be  at 
before  the  passing  of  this  Act,  it  shall  not  be  I  i^rge  to  convika  under  sentence  of  trans- 
lawful  for  the  Lord  Chancellor  to  extend  the   r^ort-fjon  •  s    0 

time  for  the  sealinar  of  any  letters  patent,  or  for  P"™"^"  5  ;•  "•  ,.   ^     i      .  j 

the    filing  of  any  specification,  beyond    the   ,  Holder  of  bcence  not  to  be  imprisoned, 
period  of  one  month.  '  ^^»  ^J  reason  of  bis  sentence ;  s,  10. 

7.  And  whereas  doubts  have  arisen  whether  '  If  licence  revoked,  the  convict  may  be 
the  provisions  of  the  Patent  Law  Amendment ,  apprehended^  and  committed  to  prison; 
Act,  1852,  for  the  making  and  seaUng  new '  s.  H. 

letters  patent  for  a  further  term,  in  pursuance       Persons  convicted  of  larceny  after  pre- 
of  her  Majesty's  Order  in  Council,  in  the  cases  ,  vious  conviction  for  felony  not  to  be  trans- 
mentioned  m  section  40  of  the  said  Act,  extends   r^fi^  -812 
to  the  making  and  sealing  of  new  letters  patent  ^^     '  •  *       *        . .  , « 

in  the  manner  by  such  Act  directed  where  such  ,      ^'^®"  ?  prerogatrre  ;   s.  13. 
new  letters  patent  are  granted  by  way  of  pro- 1      l>i8cretion   of  Courts  as   to  alternative 
longation  of  the  term  of  letters  patent  issued  punishments  not  to  be  affected;  s.  14 


before  the  commencement  of  the  said  Act 
And  whereas  it  is  expedient  that  such  new 
letters  patent  granted  by  way  of  prolongation 
shall  he  granted  according  to  the  provisions  of 
the  said  Patent  Law  Amendment  Act :  Be  it 
declared  and  enacted.  That  where  her  Majesty's 
Order  in  Council  for  the  sealing  of  new  letters 
patent  shall  have  been  made  after  the  com- 
mencement of  the  said  Act,  the  said  provision 
of  the  said  Act  for  making  and  sealing  in  man- 
ner aforesaid  of  new  letters  patent  shall  extend, 
and  shall  as  from  the  commencement  of  the 
said  Act  be  deemed  to  have  extended,  to  the 
making  and  sealing  in  manner  aforesaid  of  new 
letters  patent  for  a  further  term,  as  well  where 


Transportation   to  include  banishment; 
15.  , 

Comniencement  of  Act ;  s»  16, 


The  following  are  the  Title  and  Sections 
of  the  Act : —     , 

An  Act  to  subatiiute  in  certain  Gi«es,  oClier 
Punishment  in  lieu  of  Transportation. 

Whereas  by  reason  of  the  difliculty  of  trans- 
porting offenders  beyond  the  seas  it  has  be- 
'  come  expedient  to  substitute,  in  certain  cases, 
]  other  punishments  in  lieu  of  transporuiion: 
the  origiaal  letters  patent  were  made  before  as  Be  it  therefore  enacted,  as  follows  :— 
where  such  original  letters  patent  have  been!  1.  After  the  commencement  of  this  Act  m) 
issued  since  the  commencement  of  the  said  person  shall  be  sentenced  to  transportation  who 
Act.  I  if  this  Act  had  not  been  passed  would  not  hare 

8.  This  Act,  and  the  Patent  Law  Amend- '  been  liable  to  be  transported  for  life,  or  for  a 
ment  Act,  1852,  shall  be  construed  together  as  terra  of  H  years  or  upwards;  and  no  person 
one  Act.  ,  shall  be  sentenced  to  transportation  for  any 

— — — ^  term  less  than  14  years. 

2.  Any  person  who  if  this  Act  had  not  been 
passed  might  have  been  sentenced  to  transpor- 
tation for  a  term  of  less  than  14  years  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  kept 
in  penal  servitude  for  such  term  as  hereinafter 
mentioned. 

3.  Any  person  who  if  this  Act  had  not  been 
passed  might  have  been  sentenced  to  transpor- 
tation for  a  term  of  14  years  or  upvrards  or  for 
life  shall,  after  the  commencement  of  thia  Act, 
be  liable,  at  the  discretion  of  the  Court,  to  be 
sentenced  either  to  such  transportation  for  1* 
years  or  upwards  or  for  life,  or  to  be  kept  m 
penal  servitude  for  such  term  as  under  tbis 
Act  may  be  awarded  instead  of  such  transpor- 
tation. , 

4.  The  terras  of  penal  servitude  to J^ 
awarded  instead  of  the  transportation  ^o^";^^ 
any  offender  would  have  been  liable  if  this  Art 


transportation. 
16  &  17  Vict.  c.  99- 

No  person  to  be  sentenced  to  transporta- 
tion, except  for  life  or  for  14  years  or  up- 
wards ;  s.  1 . 

Sentence  of  penal  servitude  instead  of 
transportation  for  less  than  14  years  ;  s.  2. 

Persons  liable  to  transportation  for  14 
years  or  upwards  or  for  life  may  still  be 
sentenced  to  transportation^  or  to  penal 
servitude  instead ;  s.  3. 

Ternas  of  penal  seryitode  which  are  to  be 
awarded  instead  of  the  present  terms  of 
transportation  ;  s.  4. 

Conditional  pardons  to  be  allowed  with 
refereniee  to  the  substituted  punishment,  as 
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had  not  been  passed  shall  be  as  follows ;  (that 
is  to  sayj 

Instead  of  transportation  for  seven  years  or 
for  a  term  not  exeedinf:  seven  years,  penal 
servitude  for  the  term  of  four  years : 

lostead  of  any  term  of  transpoitation  excced- 
infC  seven  years  and  not  exceeding  ten 
years,  penal  servitude  for  any  term  not 
less  than  four  and  not  exceeding  six 
years : 

Instead  of  any  term  of  transportation  ex- 
ceeding ten  years,  and  not  exceeding  fifteen 
years,  penal  servitude  for  any  term  not 
less  than  six  and  not  exceeding  eight 
years : 

Instead  of  any  terra  of  transportation  exceed- 
ing 15  years,  penal  servitude  for  any  term 
not  less  than  six  and  not  exceeding  ten 
years : 

Instfad  of  transportation  for  the  term  of  life, 
penal  servitude  for  the  term  of  life  : 

And  in  every  case  where,  at  the  discretion  of 
the  Court,  one  of  any  two  or  more  of  the  terms 
of  transportation  hereinbefore  mentioned  might 
have  been  awarded^  tlie  Court  shall  have  the 
like  discretion  to  award  one  of  the  two  or  more 
terms  of  penal  servitude  hereinbefore  mentioned 
in  relation  to  such  terms  of  transportation  : 

5.  Whenever  her  Majesty,  or  the  Lord 
Lieutenant,  or  other  chief  governor  or  go- 
vernors of  Ireland  for  the  time  being,  shall  be 
pleased  to  extend  mercy  to  any  offender  con- 
victed of  any  offence  for  which  he  may  be 
liable  to  the  punishment  of  death,  upon  condi- 
tion of  his  being  kept  to  penal  servitnde  for 
any  term  of  yean  or  life,  such  intention  of 
mercy  shall  have  the  same  effect  and  may  be 
signified  in  ihe  same  manner,  and  all  Courts, 
justices,  and  others  shall  give  effect  thereto 
and  to  the  condition  of  the  pardon  in  like  man- 
ner, as  in  the  cases  where  ner  Majesty,  or  the 
Ix)rd  Lieutenant  or  other  chief  governor  or 
governors  of  Ireland  for  the  time,  is  or  are  now 
pleased  to  extend  mercy  upon  condition  of 
transportation  beyond  seas,  the  order  for  the 
execniioQ  of  such  punishment  as  her  Majesty, 
or  the  Lord  Lieutenant  or  other  chief  governor 
or  governors  of  Ireland  for  the  time  being,  may 
have  made  the  condition  of  her,  his,  or  their 
mercy  being  substituted  for  the  order  for 
transportation. 

6.  Every  person  who  under  this  Act  shall 
be  tentencea  or  ordered  to  be  kept  in  penal 
servitude  may,  during  the  term  of  the  sentence 
or  order,  be  confined  in  any  such  prison  or 
place  of  confinement  in  any  part  of  the  United 
Kingdom,  or  in  any  liver,  port,  or  harbour  of 
the  United  Kingdom,  in  which  persons  under 
sentence  or  order  of  transportation  may  now 
by  law  be  confined,  or  in  any  other  prison  in 

.  the  United  Kingdom,  or  in  any  part  of  her 
Majesty's  dominions  beyond  the  seas,  or  in  any 
port  or  harbour  thereof,  as  one  of  her  Ma- 
jesty's principal  Secretaries  of  State  may  from 
time  to  rime  direct ;  and  such  person  may  du- 
nng  such  term  be  kept  to  hard  labour  and 
otherwise  dealt  with  in  all  respects  as  persons 


sentenced  to  tranaportation  may  now  by  law 

be  dealt  with  while  so  confined. 

7*  All  Acts  and  provisions  of  Acts  now  ap« 
plicable  with  respect  to  persons  under  sentence 
or  order  of  transportation  shall^  so  far  as  may 
be  consistent  with  the  express  provisions  of 
this  Act,  be  construed  to  extend  and  be  appli- 
cable to  persons  under  any  sentence  or  order 
of  penal  servitude  under  this  Act ;  and  all  the 
powers  and  provisions  contained  in  the  Act  of 
the  5  Geo.  4,  c.  84^  authorising  the  appoint- 
ment by  her  Majesty  from  time  to  time  of 
places  of  confinement  as  therein-mentioned  for 
male  offenders  under  sentence  or  order  of 
transportation,  and  authorizing  her  Majesty  to 
order  male  offienders  convicted  in  Great  Britain 
and  under  sentence  or  order  of  transportation 
to  be  kept  to  hard  labour  in  any  part  of  her 
Majesty's  dominions  out  of  England,  shall  ex- 
tend and  be  applicable  to  and  for  the  appoint- 
ment by  her  Majesty  of  like  places  of  confine- 
ment in  any  part  of  the  United  Kingdom  for 
offenders  (whether  male  or  female)  sentenced 
under  this  Act  in  any  part  of  the  United  King- 
dom, and  to  and  for  the  ordering  of  such  of- 
fenders to  be  kept  to  hard  labour  in  any  part  of 
her  Majesty's  dominions  out  of  England ;  and 
all  the  provisions  of  the  said  Act  concerning 
the  removal  to  or  from  and  confinement  in  the 
places  of  confinement  in  or  out  of  England, 
appointed  under  the  said  Act,  of  the  ofiTenders 
therein  montioned,  and  all  Acts  and  provisions 
of  Acts  now  in  force  concerning  or  relating  to 
the  regulation  and  government  of  such  places 
of  confinement,  and  the  custody,  treatment^ 
mbnagement,  and  control  of  or  otherwise  in 
relation  to  the  offenders  confined  therein,  shall, 
so  far  as  the  same  may  be  consistent  with  the 
express  provisions  of  the  Act,  extend  and  be 
applicable  f))  and  for  the  removal  to  and  from 
and  confinement  in  the  places  of  confinement 
appointment  under  this  Act  of  the  offenders 
sentenced  in  any  part  of  the  United  Kingdom, 
and  otherwise  be  applicable  to  and  in  respect  of 
such  places  of  confinement  and  the  onendera 
to  be  confined  therein* 

8.  Provided  always.  That  all  the  powers 
vested  under  this  Act,  expressly  or  by  refer- 
ence to  any  other  Act,  in  one  of  her  Majesty's 
principal  Secretaries  of  State,  shall  in  relation 
to  places  of  confinement  in  Ireland,  or  where 
such  powers  are  otherwise  to  be  exercised  in 
Ireland,  be  exercised  by  the  Lord  Lieutenant 
or  other  chief  governor  or  governors  of  Ireland ; 
and  where  the  signature  of  one  of  her  Majesty's 
principal  Secretaries  of  State  would  be  neces- 
sary in  relation  to  the  exercise  of  such  powers, 
the  signature  of  such  Lord  Lieutenant  or  chief 
governor  or  governors,  or  his  or  their  chief 
secretary,  shall  be  sufficient  in  the  case  of  the 
exercise  of  such  powers  by  such  Lord  Lieu- 
tenant or  chief  governor  or  governors, 

9.  It  shall  be  lawful  for  her  Majesty,  by  an 
order  in  writing  under  the  hand  and  seal  of 
of  one  of  her  Majesty's  princii)al  Secretaries  of 
State,  to  grant  to  any  convict  now  under  sen- 
tence of  transportation,  or  who  may  hereafter 
be    sentenced    to  transportation^  or  to    any  , 
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putkishmeat  8iabctitttUd  for  traaaportatioB  ^ 
this  Act,  a  licence  to  be  al  large  in  the  United 
Kingdom  and  the  Channel  lelandsj  or  in  such 
part  thereof  respectively  as  in  such  licence 
shall  be  expressed,  durinfir  such  portion  of  his 
or  her  term  of  transportation  or  imprisonment, 
and  upon  such  conditions  in  all  respects  as  to 
her  Majesty  shall  seem  fit;  and  it  shall  be 
lawful  for  her  Majesty  to  revoke  or  alter  such 
licence  by  a  like  order  at  her  Majesty's  pleasure. 

10.  So  long  as  such  licence  shall  continue  in 
force  and  unrevoked,  such  convict  shall  not  be 
liable  to  be  imprisoned  or  transported  bv  rea- 
son of  his  or  her  sentence,  but  shall  be  allowed 
to  go  and  remain  at  large  according  to  the 
term  of  such  licence. 

11.  Provided  always,  That  if  it  shall  please 
her  Majesty  to  revoke  any  such  licence  as 
aforesaid,  it  shall  be  lawful  for  one  of  her  Ma- 
jesty's principal  Secretaries  of  State,  by  war- 
rant under  his  hand  and  seal,  to  signify  to  an^ 
one  of  the  police  magistrates  of  the  metropolis 
that  such  licence  has  been  revoked,  and  to  re- 
quire such  magistrate  to  issue  his  warrant 
under  his  hand  and  seal  for  the  apprehension 
of  the  convict  to  whom  such  licence  was 
granted^  and  such  magistrate  shall  issue  his 
warrant  accordingly,  and  such  warrant  shall 
and  may  be  executed  by  the  constable  to  whom 
the  same  shall  be  delivered  for  that  purpose  in 
any  part  of  the  United  Kingdom,  or  in  the 
Isles  of  Jersey,  Guernsey,  Alderney,  or  Sark, 
and  shall  have  the  same  force  and  effect  in  all 
the  said  places  as  if  the  same  had  been  origi 
naUy  issued  or  subsequently  endorsed  by  a 
Justice  of  the  peace  or  magistrate,  or  other 
lawful  authority  having  jurisdiction  in  the 
place  where  the  same  shall  be  executed ;  and 
such  convict  when  apprehended  UAder  such 
warrant  shall  be  brouglit,  as  soon  as  ne  conve- 
niently may  be,  before  the  magistrate  by  whom 
the  ssdd  warrant  shall  have  been  issued,  or 
eome  other  magistrate  of  the  same  Court,  and 
such  magistrate  shall  thereupon  make  out  his 
warrant  under  his  hand  ana  seal  for  the  re- 
commitment of  such  convict  to  the  prison  or 
place  of  confinement  from  which  he  was  re- 
leased by  virtue  of  the  said  licence,  and  such 
convict  shall  be  so  re- committed  accordingly, 
9X^d  shall  thereupon  be  remitted  to  his  or  her 
original  sentence,  and  ^ball  undergo  the  resir 
due  thereof  as  if  no  such  licence  had  been 
granted. 

13.  No  person  shall,  after  the  commence- 
ment of  this  Act,  be  liable  to  be  transported  by 
season  only  of  a  conviction  for  larceny  after  a 
previous  conviction  for  felony,  but  every  such 
person  so  convicted  may  be  punished  by  penal 
servitude  for  any  term  not  less  than  four  years 
and  DOt  more  than  ten  years. 

.  13.  Provided  always,  That  nothing  in  this 
Act  contained  sliall  in  any  manner  affect  her 
Jilajesty's  Royal  Prerogative  of  Mercy«  or  any 
Prerogative  of  Mercy  vested  in  the  Lord  Lieu- 
tenant or  other  chief  governor  or  governors  of 
Ireland  for  the  time  being. 

14.  Provided  also.  That  nothing  herein  con- 
tained shall  interfere  with  or  affect  the  autho- 


rity or  discretion  of  any  Court  in  respect  of 
any  punishment  which  such  Court  may  cov 
award  or  pass  on  any  offender  other  tbao  tnsi- 
portation,  but  where  such  other  puaishment 
may  be  awarded  at  the  discretion  of  the  Court, 
instead  of  transportation,  or  in  additioa  ther^ 
to,  the  same  mav  be  awarded  instead  of  or  (as 
the  case  may  be)  in  addition  to  the  punishment 
substituted  for  transportation  under  this  Act. 

1 5.  For  the  purposes  of  this  Act,  the  term 
"Transportation"  shall  include  bsnifibment 
beyond  the  seas. 

16,  This  Act  shall  commence  from  and  after 
the  1st  dfi^  of  September^  1653. 


NOTICES  OF  NEW  BOOKS. 

Oh  the  Reform  of  the  Law  of  Real  Pn- 
periy :  in  a  Letter  to  The  Right  Eo- 
nourethle  Lord  Lyndhuret.  By  H.  Biv 
LXNDKN  Kbr,  Esq.  London:  Bteven 
&  Norton.     1853. 

Tu£  regisirittioo  of  deeds»  which  concens 
rather  the  prsotioe  of  oonveyAOCtog  thsa  the 
principles  of  the  Law,  seems  by  m«iyof  the 
Law  Reformers  to  be  for  the  present  than- 
doned,  and  the  attention  of  tlie  Profession 
is  directed  to  the  alteration  or  amendmcot 
of  the  principles  of  the  Law  of  Red  Pro- 
perty. On  this  subject  we  have  been  at- 
tracted by  the  reoent  pamphlet  o(  Mr, 
Belleoden  Ker.  Our  readers  miy  not 
agree  with  the  learned  writer  in  his  com- 
prehensive project  of  reform,  but  they  will 
readily  admit  that  his  long  experienc^ 
great  ability  and  learning,  entitle  his  work 
to  respectful  and  careful  consideration. 

Mr.  Ker  sets  out  with  a  rapid  and  in- 
teresting review  of  the  progress  of  the  Law 
of  Real  Property,  recounting  ptrticukrly  we 
various  alterations  effected  within  the  m 
20  years,  the  imperfection  of  tho«e  altera- 
tions, and  pointing  out  the  evils  which  yet 
remain  to  be  removed.  These  evih  arc 
thus  classified:- 1st  Those  ansisg  torn 
the  actual  system  of  the  writua  or  un- 
I  written  Law,  such  as  the  doctrine  of  tenure* 
and  other  like  principles,  unfitted  to  the 
present  wants  of  society.  2nd.  Enla  aris- 
ing from  an  imperfect  exposition  of  tw 
Law.  3rd.  The  difficulties  arising  &«» 
imperfectly  expressed  contracts  or  otb^ja- 
strumeuts  made  by  the  parti«  "»«»^'7 
and  for  which  the  Law  is  not  resposnWfi. 

With  all  his  attacAment  to  la]^«**^ 
Mr.  Ker  is  too  acute  and  candid  to  |W 
without  acknowledging  the  errors  and  sfion- 


»  The  law,  however,  may  be  f^pona^^ 
unnecessary  and  erroneous  rules  of  consffuu- 
tion. 
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comings  of  seteral  of  the  much  boasted 
amendments  of  the  last  and  present  reign. 
Urns,  of  the  famous  Fine9  and  Becaveriea 
Abolitum  Act,  he  <]note8  with  approbation 
ttie  ofMoion  of  Mr.  Hajes  :— 

•*  While  the  Act  abrogates  two  of  the  com- 
mon assarances  of  the  reahn,  it  abstains  from 
introducing  any  novel  mode  of  conveyance; 
andy  far  from  tending  to  impair  the  wholesome 
arifltocratical  influence  exerted  by  the  ancient 
law  of  settlements,  it  throws  down  the  barrier 
of  obsolete  technicality  onlv  to  discover  a 
species  of  protection  equally  efficient  and 
more  susceptible  of  rational  and  extensive 
application. — But  the  policv  of  the  provisions 
in  the  Act  may  be  doubtea.  All  men's  titles 
must  for  many  years  depend  upon  the  Law  of 
Fines  and  Recoveries ;  and  few  will  be  found 
in  a  abort  time  competent  to  judge  of  their  va- 
lidity.— ^Whilst  we  brush  away  our  old  books, 
no  one  can  doubt  that  the  new  system,  from 
its  complication,  will  lay  the  foundation  for  new 
ones,  and  that  the  construction  of  the  Act  in 
every  given  case  will  not  be  settled  but  after  a 
long  run  of  litigation,  although  no  doubt,  at 
first,  everything  will  proceed  smoothly." 

Mr.  Ker  proceeds  to  give  a  recent  in- 
stance within  his  own  experience,  where  he 
had  occasion  to  advise  a  client  that  his 
mortgage  security  was  invalid  from  an  error 
in  the  disentailing  deed — an  error^  he  says, 
whieh  no  skill  could  have  avoided.  And 
thua  the  mortgagee  lost  bis  money  from  a 
defect  in  the  I^w. 

Another  instance  given  by  the  learned 
Author  is  the  Act  for  rendering  unneces- 
sary the  Attignmtnt  of  Satisfied  Terms. 
Mr.  Ker  says — 

^I  do  not  stop  to  discuss  any  questions 
which  have  arisen,  or  which  may  yet  arise,  as 
to  its  expreBsbns.  Lord  Brougham  could  not 
be  answerable  for  defects  of  this  kind.  The 
framer  of  the  bill  alone  is  to  blame,  if  blame 
there  be.  Neither  do  I  consider  Mr.  Brodie's 
olqection,  that  (the  protection  of  outstanding 
terms  being  an  imperfect  substitute  for  a  regis- 
try of  deeds)  the  bill  should  not  have  passed 
unUl  such  registry  has  been  established.  I  am 
content  that  purchasers  should  reap  the  benefit 
derived  by  the  saving  in  money  and  time,  even 
if  it  be  at  some  inconvenience,  or  even  at  some 
loss  of  protection.  I  mention  this  Act  for  a  far 
more  important  purpose  than  that  of  discussing 
its  merits  or  deaserits.  I  use  it  to  show  that 
if  bdfore  the  measure  had  been  introduced  the 
strte  of  the  law  had  been  inquired  into,  and 
the  precise  evil  ascertained,  the  remedy  pro- 
vided would  have  been  found  to  be  incomplete, 
and  the  real  key  to  the  necessary  alteration  of 
the  law,  and  its  limits,  would  have  been  found.^' 

The  last  example  to  which  we  shall  refer 
is  the  Willi'  Ace  of  1837,  which  was 
amended  by  Lord  St.  Leonards  in  1852, 


ennmemting  all  the  blunders  as  to  the  s^* 
nature  at  the  •*  foot  or  end "  of  the  wSl 
which  have  been  recorded,  adding  further 
possible  blunders  (some  very  ingenious),  and 
dedaring  that  all  wills  ao  signed  shall  be  • 
deemed  valid.     Mr.  Ker  eritieisea  the  last 
Act,  and  after  paying  a  high  eorapltment  ^ 
to  Lord  St.  Leonards  as  an  author  and  a  < ' 
lawyer,  observes,  that  **  it  is  not  every  great 
lawyer  who  is  a  skiUVil  law  reformer.     The 
only  Act  (he  says)  which  Lord  Eldon  ever 
drew  was   singularly  defective,  and  Lord 
Tenterden's  eifort  was  a  notorious  failure." 
Small  encouragement  and  consolation  is  of- 
fered to  the  public  in  amending  the  Law, 
for  if  the  ablest  Judges  fail,  are  we  to  trust 
to  the  spectdative  and  theoretical  lawyers  ? 

The  remedies  fbr  all  these  evils,  as  pro- 
posed by  Mr.  Ker,  are  : — "  First,  that  be- 
fore alteration  is  decided  on,  the  whole 
state  of  the  existing  Law  should  be  ascer- 
tained and  the  alteration  made  general ;  and 
next,  thaic  in  any  alterations  that  are  made 
the  law  must  be  set  forth  in  plain  and  gene- 
ral terms."  Any  attempt,  he  says,  however 
skilful  the  framer  may  be,  to  work  out  the 
details,  must  be  imperfect,  and  will  often 
lead  to  greater  difficulties  than  those  sought 
to  be  removed. 

On  the  subject  of  the  shortening  of  the 
form*  o/deedsy  on  whieh  so  much  contro- 
versy has  taken  place,  and  so  much  inge- 
nious labour  expended,  Mr.  Kei*  refers  to 
the  Acts  8  &  9  Vict.  cc.  119  and  124, 
which  he  considers  have  not  answered  their 
purpose  ;  and,  after  noticing  the  third  Bill 
of  Lord  Brougham  of  nearly  100  printed 
folio  pages  £»r  the  like  purpose  of  curtailing 
the  length  of  deeds,  observes  that — 

'* There  are  only  two  ways  in  which  legisla- 
tion can  directly  interfere  to  procure  the  use  of 
short  deeds :  one  is  enacting,  that  what  it  is 
necessary  to  express  shall  be  considered  to  be 
expressed  by  certain  prescribed  short  forms  of 
words  which  do  not  ta  themselves  express  the 
intention ;  the  other  is  in  making  the  necessary 
powers  and  obHgattofis  ineidents  to  certain  es- 
tates and  interests,  and  thereby  making  it  unne- 
cessary to  exprera  them  at  alt.  The  former,  I 
conceive,  is  the  false  mode,  the  latter  the  true 
one.  To  enact  that  what  is  already  only  a  t^si- 
bol  shall  (without  ceasing  to  represent  what  it 
represented  before)  also^  under  certain  dream- 
stances,  became  the  symbol  of  something  else, 
is  to  introduce  an  element  of  confiiskm  into 
language  which  it  seems  scarcely  po«^8ible  to 
steer  clear  of;  and  to  give  words  a  force  and 
effect  without  referehce  to  the  intention  they 
express,  is,  it  must  be  admitted,  at  best  but  a 
domsy  way  of  getting  rid  of  a  dilficuHy." 

The  length  of  deeds,  however,  Mr.  Ker 
is  of  opinion  may  be  €uilailed  by  the  Le- 
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gislature  in  regard  to  the  covenaats  for 
title,  that  a  general  registry  would  shorten 
recitals,  and  a  map  might  be  substituted  for 
a  long  verbal  description  of  the  property. 

But  further  on  he  adds, — "It  is  a  grave 

question  as  to  whether  registry  should  be 

I   the  first  step  in  reform  or  the  last.     When 

I   I  joined  in  framing  the  Report  of  the  Re- 

*   gistration  Commissioners,  I  inclined  strongly 

to  the  rerision  and  simplification  of  the  law 

before  adopting  registration." 

The  opinions  of  the  following  eminent 
conveyancers  are  also  quoted  on  this 
point : — 

**  Mr.  Christie  observes, '  That  any  system 
of  documentary  title  was  necessarily  imperfect 
without  registration ;  that  instrumenu  should 
be  registered  at  length;  and  that  a  central 
office  was  more  likely  to  be  well  managed 
than  a  set  of  local  offices :  but  that  he  was 
clearly  of  opinion,  that  at  the  present  time, 
when  we  are  probably  on  the  eve  of  very  ei- 
tensive  changes  in  the  law,  it  would  be  highly 
inespedieBl  -  to  pase  any  register  biU,  for, 
however  adapted  to  the  system  of  to-dav,  it 
might  be  wholly  inapplicable  to  a  system  which 
might  be  soen  in  operation/ 

**  Mr.  Hayes,  without  giving  a  decided  opi- 
nion in  favour  of  any  registration,  considers 
that  the  present  state  of  the  law  requires  reme> 
dies  more  searching  and  less  elaborate,  and 
that  if  (here  Is  to  be  a  regUtry  it  should  be  pre* 
ceded  by  a  largo  and  sweeping  preparatory 
measure." 

"  Mr.  Jarman  is,  so  far  as  I  colleet»  also  op- 
posed to  any  registry,  at  leaat  at  the  present 
time;  ^ut  conceives  that  much  may  be  usefully 
done  to  facilitate  alienation." 

In  considering  the  scheme  of  a  general 
register  of  deeds,  Mr.  Kcr  notices  the  re- 
cent project  of  "  absolving  purchasers  from 
*dl  difficulty  of  title,  by  putting  on  the 
registry  the  names  of  some  trustees  who  are 
to  be  considered  as  the  reffietered  owners, 
and  purchasers  are  not  to  be  bound  to  look 
farther."     He  then  remarks : — 

"  I  cannot  but  doubt  whether  the  owners  of 
property  will  ever,  when  the  subject  comes  to 
00  considered  io  detail,  submit  to  so  great  a 
change  in  the  Law;  or  looking  to  the  mode  in 
which  they  have  hitherto  been  used  to  deal 
with  property,  agree  to  the  inconveniences  in> 
cidental  to  so  great  a  change.  I  feel  convinced 
that  if  it  be  determined  not  to  have  a  general 
registry  of  deeds,  no  plan  of  a  registry  for  fa- 
cilitating the  transfer  of  property,  short  of  a 
judicial  registry »  can  be  made  effectual.  And 
though  such  a  registry  may  be  easily  worked 
in  a  country  where  the  dealings  in  land  are  few 
and  the  estates  taken  are  absolute,  I  think  it 
very  unlikely  such  a  scheme  could  ever  be 
made  to  apply  to  our  azisttng  laws." 


LAW  OF  ATTOfiNEYS. 

LIABILITY  OF   PAETNERS   FOR  THS  ACTS 
OF   EACH    OTHER. 

It  is  no  part  of  the  bosuDess  of  an  attor- 
ney  to  draw  promissory  notes  or  accept  bills 
of  exchange,  and  one  partner  in  a  firm  is 
not  liable,  without  express  authority,  for 
notes  or  bills  so  drawn  or  accepted.  Where, 
however,  a  bill  or  note  is  payable  to  a  firm. 
there  may  be  an  implied  authority  to  eicb 
partner  to  indorse  the  name  of  the  firm  for 
the  purpose  of  receiving  the  money,  but  not 
for  t^e  purpose  of  negotiating  the  instru- 
ment in  the  manner  of  merchants  and 
traders,  unless  specially  authorised. 

In  the  following  case,  one  of  the  partnecsi 
Mr.  William  Henry  Smi^h,  wrote  and sigaed 
a  note  as  follows :  — 

"LmuUmf  lOth  August,  1850. 

"  £1,670. 
"  Two  years  after  dale,  we  jointly  and  ee?€- 
rally  promise  to  pay  to  Mrs.  Mary  Ann  Her- 
man or  order  the  sum  of  one  thousand  six 
hundred  and  seventy  pounds  and  interest  at  five 
per  cent.,  per  annum,  value  received,  at  the 
Commercial  B;ink,  Henrietta  Street,  Covent 
Garden. 

"Smith  &  Johnson," 

At  the  trial,  in  order  to  show  that  Mr. 
Smith  was  authorised  to  make  a  pramiwOTV 
note  in  the  name  of  the  ftrm  «f  •*  Smith  and 
Johnson,"  the  Chief  Clerk  of  the  London 
and  Commercial  Bank  was  called.  He 
stated  that  the  defendant,  Mr.  Edward 
Davey  Johnson,  and  Mr.  Smith  were  part- 
ners as  ftttornevs  and  solicitors,  at  N«.  ^» 
Lincoln's  Inn  fields,  and  that  they  kept  w 
account  nt  that  bank,  and  that  he  kne|rth8t 
each  of  the  partners  was  in  the  haw  of 
drawing,  accepting,  and  indorsing  hilw  ot 


exchange,  being   sometimes  in 


the  hand- 


writing of  one  partner,  sometimes 


of  the 


other ;  but  on  bis  further  exaroinatwOr  tne 
witness  sUted  that  he  did  not  know  of  any 
instance  of  any  bill  having  been  accepted  o 
note  made  by  Mr.  Smith  in  the  name  oi 
the  firm  prior  to  the  date  of  «be  note  m 
question.  It  appeared,  from  the  examina- 
tion of  Mrs.  Harman.  the  l^^^^'^^^l 
went  to  the  office  of  Messrs*  f »*°.^^ 
Johnson,  at  No-  35,  Lincoln's  Ina  Ji^^J^ 
and  saw  Mr.  Smith,  whom  she  bad  m«  ^ 
society,  but  that  she  never  toe«  or 
Mr.  Johnson;  that  she  had  a  sum  of  V^?^ 
in  her  pooket,  and  by  Mr.  Smith  *JJ*ji 
paid  it  in  at  the  London  and  Com^^ 
Bank,  where  she  opened  an  account,  aaa^^ 
within  about  a  week  she  drew  two  cm 
in  favour  of  Mr,  Smith  for  I, WO/.,  vi^^^ 
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that. the  amonnt  shonld  be  myested  in  two 
mortgages  which  Mr.  Smith  said  that  he 
had ;  Mr.  Smith  giving  her  the  following 
letter  :— 

"  3S,  Lmeohi'B  Inn  Fields, 
"  London,  27th  Matf^  1860. 
"  My  dear  Mrs.  Barman, 
"I  have  this   day  received  from  you  two 
cheques,  dated  each  to  day,  one  for  1,000/.,  the 
other  for  670/,,  to  lay  out  for  you  on  two  mort- 
gages of  1,000/.  and  670/.,  carrying  interest  at 
5/.  per  cent.    Yours  very  truly, 

W.  H.  Smith. 
"  P.  S. — I  undertake  that  the  above  sums 
shall  carry  interest  from  this  day." 
"Mrs.  Harman." 

It  further  appeared  that  the  money  was 
never  invested  in  mortgages,  and  Mrs 
Barman  stated  that  Mr.  Smith  told  her,  at 
the  time  she  gave  him  the  money,  that  he 
would  fdlcw  her  10  per  cent,  for  it  till  the 
mortgages  were  completed. 

Lord  Catupbdl,  C.  J.,  in  summing  up, 
said>** 

"The  defendant  is  liable  for  everything?  done 
by  Mr.  Smith,  as  his  partner,  within  the  scofie 
of  his  authority  $  but  I  think  that  the  evi(}ence 
of  Mr.  Cadogan  has  failed  to  prove  any  course 
of  dealing  of  Messrs.  Smith  and  Johnson  by 
accepting  bills  or  making  notes.  The  second 
comit  of  the  declaration,  however,  charges  that 
this  money  was  paid  to  Smith  and  Johnson,  for 
them  to  invest  on  roortgnge.  Jf  this  money 
was  lent  by  the  plaintiff  to  Smith  separately* 
this  action  cannot  be  maintained*  nor  can  it  if 
the  money  was  lent  to  Smith  and  Johnson 
jomtfy,  as  Smith  had  no  authority  to  borrow 
money  in  this  way,  and  bind  his  partner ;  but 
if  the  plaintiff  meant  to  employ  Smith  as  a 
partner  in  the  firm,  to  invest  this  money  on 
mortgage,  and  gave  Smith  the  money,  in  order 
that  Smtith  should  so  invest  it,  then  Smith  re* 
ceived  the  money  within  the  scope  of  his  au- 
thority, and  the  defendant  is  liable."  The  jury 
were  therefore  requested  to  say  whether  they 
had  any  doubt  that  Mrs.  Harman  did  employ 
Mr.  Smith  as  the  partner  of  Mr.  Johnson,  for 
him  and  his  partner  to  invest  this  money  on 
mortgages,  and  that  Smith  so  received  it,  and 
in  that  case  the  verdict  would  be  for  the  plain- 
tiff.  Verdict  £or  the  plaintiff  for  1,670/.  Uar^ 
man  v.  Johnson,  3  Car.  &  Kir.  372. 

Wc  understand  that  a  new  trial  has  been 
granted  in  this  case;  and  it  certainly  ap- 
pears that  npon  the  evidence  stated  the 
verdict  could  not  be  sustained.  The  trans- 
action ia  clearly  not  in  the  ordinary  course 
of  professional  business.  One  partner  has 
no  authority  to  borrow  money  at  10  per 
cent,  and  give  a  note  in  the  name  of  the 
firm.  Nor  is  it  usual  for  solicitors  to  re- 
ceive money  to  ky  out  on  mortgage,  allow- 
ing their  cuenta  interest  until  to  invested. 


One  partner  has  no  implied  authority  to 
bind  his  co-partner  in  any  such  transaction. 
Besides  the  money  so  deposited  for  invest- 
ment, if  paid  into  the  hands  of  the  solici- 
tor's bankers  «^ould  be  at  their  risk,  unless 
a  separate  account  were  opened  in  the  name 
and  with  the  sanction  of  the  client. 


ACTION  ON  COUNTY  COURT 
JUDGMENT. 

An  action  does  not  lie  on  a  judgment  in 
one  of  the  new  County  Courts.  This  was 
held  in  a  recent  case  in  which  the  following 
judgment  was  delivered  : — 

Lord  Campbell,  C.  J.-~"  I  am  clearly  of 
opinion  that  an  action  cannot  be  mainuined  on 
the  judgment  of  a  County  Court,  Primd/ade, 
an  action  lies  on  the  judgment  of  every  Cotirt 
of  competent  jurisdiction :  but  I  think  it  quite 
clear»  when  wc  look  at  the  pro\'isions  of  Stat. 
9  &  10  Vict.  c.  95,  that  the  intention  of  the 
Leaislature  was  to  confine  the  remedy  oti  the 
judgment  of  Coaits  eonstituted  under  that  Act 
to  the  remedies  specifieally  provided  in  the  Act* 
The  policy  of  the  Act  was  to  give  an  easy  and 
cheap  remedy  for  the  recovery  of  small  debts. 
The  intention  of  the  Legislature  will  be  entirely 
defeated  if  the  creditor  is  at  liberty  to  adopt 
this  course.  The  Act  provides  special  remedies 
for  enforciDK  the  judgment^  both  as  against  the 
property  and  as  against  the  person  of  the 
debtor.  As  to  his  property,  that  is  in  part  pro- 
tected from  execution;  for  sect.  96  excepts 
''the  wearing  apparel  and  bedding  of  such 
person  or  his  family,  and  the  tools  and  imple- 
ments of  his  trade  to  the  value  of  6/.,  which 
shall  to  that  extent  be  protected  from  such 
seizure."  That  protection  would  be  entirely 
iost  if  this  action  were  maintainable ;  for  on  the 
judgment  in  the  Superior  Court,  a  JP.  fa.  may 
issue,  under  which  the  tools  of  the  trade  of  the 
debtor  mnst  be  taken  and  sold  by  the  sheriff;, 
and  so  the  debtor  \vould  be  de|>rived  of  the. 
means  of  earning  his  bread*  reserved  to  him  by 
the  County  Court  Act.  Again,  as  to  the  debtor's 
person  .  he  can  be  imprisoned  under  the  Act 
only  for  40  days ;  and  then  it  in  not  by  way  of 
execution,  but  as  a  punishment  for  contempt. 
But,  if  this  action  lies«  he  may  be  Uken  in 
execution,  exactly  as  if  the  creditor  had  sued 
in  the  Superior  Court  in  the  first  instance^ 
without  availing  himself  previously  of  the  fa^ 
cilities  given  by  the  Coonty  Court.  I  think 
this  brings  the  case  within  the  principle,  that^ 
where  new  rights  are  given  with  specific  re- 
medies, the  remedy  is  confined  to  those  speci- 
fically foven.  But  further,  an  action  can  be 
maintained  on  a  final  judgment  only,  not  on  an 
interlocutory  one.  '  Now,  sect.  100  enacts, 
'that  it  shall  be  lawful  for  the  judge  of  any 
Court  before  whom  such  summons  shall  be 
heard,  if  he  shall  think  fit,  whether  or  not  he 
shall  make  any  order  for  the  committal  of  the 
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dclbodint,  to  reteittd  or  altar  iny  order  tittt ' 
shall  har«  iMsen  previooaly  nada  ai^aiaac  any 
defeadant  «o  aummoiied  before  him  for  th« 
-pavmeat  by  metalmenta  or  otherwiae  of  any 
debt  or  damagea  recovered,  and  to  make  any 
further  or  other  order,  either  for  the  payment 
of  the  whole  of  such  debt  or  damages  and 
costs  forth with«  or  by  any  instalments,  or  in 
any  other  manner  as  such  Judge  may  think 
reasonable  and  just.'  This  shows  that  there  is 
nothing  in  the  nature  of  a  final  judgment  in  the 
County  Court.  The  Judge  has  still  jurisdic- 
tion orcr  this  very  judgment  on  which  the 
action  is  brought.  He  might  now  rescind  or 
alter  it,  and  make  a  new  order  to  pay  by  in- 
stalments or  at  another  time.  1  bat  power 
given  to  ^e  Judge  would  be  defeated,  if  the 
action  lay.  These  eonstderatioDs  are  aafficient 
to  show  that  the  Legislature  did  not  intend 
this  action  to  be  maintained.  I  rejoice  that  we 
are  able  to  come  to  this  conclusion  by  the  esta- 
blished rules  of  law ;  for  there  can  be  no  doubt 
that  it  is  most  desirable  that  such  actions 
should  not  lie.^  BerMy  v.  Elderkin,  1  Ellis 
&  B.  805. 

NUMBER  OF  ATTORNEYS. 

DBATH8,  RBTTRBMBNTS  AND  NEW  MBMBBR8. 

Vbry  inaccurate  information  is  given  to  the 
public  by  the  caterers  for  the  daily  press, 
regarding  the  increase  of  attorneys  and  solici- 
tors. 

It  is  supposed  that  all  the  names  in  the 
printed  list  of  applicants  for  admission  on  the 
Roll  are  new  members  of  the  Profession; 
whereas  about  one-third  of  them  are  mere  re- 
petitions of  former  applications.  The  average 
number  of  candidates  passed  during  the  year 
is  about  400,  including  some  who  have  been  un- 
successful in  a  previous  year.  Of  these,  several 
go  to  the  colonies  to  practise,  and  a  consider- 
able proportion  continue  as  clerks  to  solicitors. 
In  fact  the  usual  number  who  actually  take  out 
certificates,  does  not  exceed  300,  and  these 
have  to  supply  the  place  of  all  the  deaths  and 
voluntary  retirements,  and  the  vacancies  oc- 
casioned by  those  who  are  unable  to  take  out 
their  annual  certificates,  or  who  become  man- 
aging clerks  to  other  solicitors. 

Taking  the  average  number  of  years  that 
men  continue  in  practice  to  be  25 ;  and  we  may 
readily  conceive  that  amongst  10,000  attorneys 
and  solicitors,  the  annual  admission  of  300 
new  members  will  not  do  more  than  replace 
the  deaths,  retirements,  &c. 

This  estimate  is  verified  by  the  amount  of 
the  Certificate  Duty  annually  paid.  Notwith- 
standing the  increase  in  wealth  and  population, 
the  actual^  increase  in  the  number  of  attorneys 
and  solicitors  during  the  last  ten  years  has 
not  been  more  than  one  in  a  thousand^  whilst 
the  Bar  has  increased  80  per  cent, ;  and  seeing 
that  other  professions  keep  pace  with  the  po- 
pulation, the  larger  branch  of  the  law  has  com- 
parati^'ely  decreased. 


8£LBCTIONS  FROM   CORRB- 
SPONDENCB. 

8UPP08BD     FAVOURITISM     IN    CHOOinO 
COUMBBL. 

It  is  said  thai  attoraeya*  iHio  have  gooflnllj 
the  choice  of  the  ooirosel  to  whom  briefs  are 
delivered,  give  an  undue  preference  to  thdr 
personal  friends  and  relations.  These  instaooei 
are  rare.  If  they  were  frequent,  the  Barmif{kt 
find  a  ready  remedy.  None  ehould  be  etikd 
but  such  as  are  fit  and  competent  Thej 
should  all  be  strictly  examined. 

I  know  several  eminent  solicitony  who  hne 

brothers,  sons,  or  nephews  at  the  Bir,  aid 

never  employ  them.    They  may  be  too  tem- 

;  pulous.    Why  should  not  a  solicitor  retsialiii 

relation^  if  competent  to  the  duty  required  2 

I  A. 


FUSION   OF   LAW    AND  BaOlTY. 

Unless  it  is  intended  to  abolish  all  eqailalik 
nghtSf  or  to  raise  them  to  the  ctass  of  kgil 
rights,  the  rules  of  deciaion  in  the  Coorli  flf 
Equity  must  differ  from  those  of  Lew.  W^ 
shall  be  said  as  to  the  maxim,  that  ''tbey  wbo 
seek  equity  must  do  equity;"  and,  wbere  the 
"equities  are  equa],**  which  of  tfaem  shall 
prevail? 

It  is  reasonable  thad,  Courts  of  Uar  ahoold 
poesess  the  power  of  examiniog  the  partiea  aoJ 
discovering  the  truth,  and  compellmg  the  pro- 
duction of  efideoee,  wtthoat  resorting  to  tbt 
Court  of  Chancery.  It  is  also  right  that  the 
Judges  in  Equity  should  have  tbe  means  of 
examiniog  witnesses  vied  toce,  as  they  oov 
have;  and  that  they  shouki  decide legii  qoM- 
tioBB  without  resorting  to  a  Court  of  L>w* 
But  the  larger  part  of  the  business  of  the 
Court  of  Chancery,  in  carrying  trusts,  wilki 
aettlements,  &c.,  into  effect,  belMg  fcealiailf 
to  tb»t  tribwal,  and  for  which  the  Goortiof 
Law  have  no  adequate  machinery.  There  mnat 
be  a  division  of  labour,  and  that  which  lo^lf 
experience  has  provided  seems  the  »ost  coa- 
veniant.  ^ 


ERROR  IN  INDICTMENT. 

OBTAINIKO  GOODS  BT  TALSS  nmVC&^ 

An  indictment  for  obtaimn|  gow'  ^ 
false  pretences  is  bad  on  error  if  it  ^^J^ 
state  to  whom  the  goods  belonged.  The 
defect  is  not  cured  by  Staf.  14  4  15  rjjj- 
c.  1 60.  The  following  is  Lord  Campbal  s 
judgment  on  this  point :— ^ 

"  It  is  admitted,  that  before  Sut  U  &  1* 
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Vid.  c.  lOCH  k  wtm  tuetumj  to  lay  the  pro- 
pertf  of  the  floods  to  sbioe  dm.  1  might  bare 
thooglit  thai  no  tnjostiee  would  have  been  done 
hj  diapensing  with  6tx;h  neceaaity.  But  there 
have  been  solemn  decisions  by  which  I  feel 
bound;  and  therefore,  the  only  question  is, 
whether  the  8ta(tiite  altera  the  law.  Now,  sect. 
1  relates  to  varianoea  only ;  thia  is  no  variance. 
Then  sect.  8,  upon  which  a  plausible  argument 
was  suggested,  shows  that  the  Legislature  in- 
tended only  to  make  it  unnecessary  to  specify 
the  individual  defrauded,  making  it  sufficient 
to  show  that  there  was  an  intent  to  defraud. 
But  that  does  not  obviate  the  necessity  of 
showing  to  whom  the  goods  belong.  Then 
sect.  25  would  prevent  the  defendant  from  now 
taking  the  objection,  if  the  omission  were  mat- 
ter  of  form.  But  how  can  we  call  an  allegation 
formal  which  muat  be  pnovedaa  alleged?  Had 
there  been  an  allegation  lajiog  the  property  in 
the  wrong  peraon,  diat  under  sect.  1  might 
have  been  amended  at  the  trial;  but,  without 
soeh  amendment^  the  defendant  most  have 
been  acquitted.  That  being  so,  I  cannot  say 
that  thfl  allegation  ia  faraaal.    Iha  law  there- 


fore  atanda  aa  before  the  Statute.  I  regrtt  the 
result  very  much ;  and  I  hope  that  before  long, 
the  Legislature  will  put  an  end  to  thia  nicety, 
among  others."  SiU  v.  Queen  in  error^  1  BUis 
&  B.  653. 


NOTES  OF  THE  WEEK. 


INCORPORATBO   LAW  SOClRfY.— NEW 
MEMBERS. 

Ws  recentlv  noticed  the  alteration  made  in 
the  amount  ox  the  Admission  Fee  of  this  So- 
ciety. It  was  not  surprising  that,  after  paying 
the  Stamp  Dutv  of  25/.  on  admission^  and  va- 
rious incidental  fees  and  charges,  the  young 
practitioner  deferred  the  expense  of  ioining  the 
Law  Society^  notwiUistanding  the  aavantage  of 
resorting  to  its  Hall,  Librarv,  and  Lectures. 
The  liberal  reduction  to  5/.  which  the  members 
made  at  their  laat  Annual  Meeting,  has  already 
induced  a  conaiderable  number  of  new  mem- 
bers to  join  the  Society,  and,  no  doubt,  each 
year  will  bring  a  large  accession,  and  ultimately 
the  whole  Profieasion  will  be  enrolled  in  the 
Institution. 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS, 

AND     SHORT   NOTES   OF     CASKS. 


lorxm  9uititti. 

In  rt  Penmmt  and  Crmgwen  Consolidated  Lead 
Mining  Company ,  exparte  Fenn,  July  28, 
1863. 

MININO  COMPANY.— COST-BOOK  PRINCIPLE. 
•^RSUMaOlSMMSHT  OP  SHARES^ — WIND- 
INO^CP   ACTS.-'COMTRIEUTORY. 

Under  a  ruk  qf  a  mining  company  on  the 
cost-book  principle,  power  was  given  to  a 
shareholder  to  determine  his  liability  on  a 
notice  in  writing  to  the  pnrser,  of  such  his 
imieniion.    It  appeared,  a  shareholder  had 
signed  mnd  forwarded  a  form  from  the 
ofiee  to  the  purser,  who,  kowe/MT,  required 
the  addition  of  an  undertaking  to  bear  the 
share  of  the  liabilities  incurred  to  the  end 
of  the  then  present  month.   On  the  company 
setflf  wommI  up,  held,  that  the  appellant 
was  not  liable  us  a  contributory  in  respect 
of  debts  due  at  the  date  of  the  relinquish' 
ment. 
This  was  an  appeal  from  Master  Tinney  in- 
serting the  appellant's  name  on  the  list  of  con- 
tributories  to  the  above  company  in  respect  of 
98  shares.     It  appeared  that  the  adventure  was 
on  the  cost-book  prineiple,  and  that  by  one  of 
its  rules  power  was  given  to  any  shareholder  to 
determine  his  responsibility  or  liability  with 
resfiect  to  the  affairs  of  the  mines  on  a  notice  in 
writinj|[  to  the  purser  of  his  desire  to  retire,  and 
depositing  the  transfer  of  the  shares,  and  on 
signing  a  relinquishment  of  all  claims  and  de< 
mands  on   the  company  in  respect  of  such 
shares.     The  appellant,  in  September,  1851, 
fiUed  up  and  signed  a  printed  form  of  relin- 
quishment received  from  the  office,  but  the 


purser  refused  to  accept  it  and  forwarded  a 
new  form,  to  which  was  added  an  undertaking 
to  bear  his  shore  of  the  liabilities  incurred  to 
the  end  of  the  then  present  month,  for  the 
signature  of  the  appellant,  who  however  de- 
clined to  sign  it  and  returned  the  former  notice. 
On  the  winding  up  of  the  company.  Master 
Tinney  having  inserted  Mr.  Fenn's  name  on 
the  list  of  contributories,  in  respect  of  debts  at 
the  date  of  his  letter  of  relinquishment,  this 
appeal  was  presented. 

Selwyn  in  support;  Matins  and  Boxbmrgk 
for  the  official  manager,  contrk. 

The  Lords  Justices  said,  that  the  relinqnish- 
ment  sent  was  a  sufficient  compliance  witn  the 
rules  of  the  company,  and  that  his  name  must 
therefore  be  removed  with  costs. 


ffUurur  of  tbt  E0lM. 

Godwin  v.  Cott^ffoa.    July  7,  1853. 

AMENDMENT   BY   CONSENT   IN   BILL   APTER 
HEARING.— RE-8EBVING   COPIES. 

An  application  was  refused  after  the  hearing 
for  leave  to  amend  the  bill  by  the  introduce 
tion,  as  at  the  hearing  of  statements  intra- 
duced  therein  by  consent  in  the  print,  and 
the  amendments  were  directed  to  be  made 
and  the  copies  re^served  in  the  usual  man- 
ner» 
Bird  applied,  after  the  hearing  of  this  cause, 
for  leave  to  amend  the  bill  by  the  introduction, 
aa  on  the  hearing,  of  certain  sUtements  which 
had  been  by  consent  made  in  writing  in  the 
print,  but  which  had  not  been  introduced  in 
the  copy  filed  or  in  the  copies  served. 
The  Master  of  the  Bolls  /said,  the  applicatio 
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mutt  be  relttsed,  and  that  the  amendineDta 
must  be  made  and  the  copies  re-seiyed  in  the 
usual  manner. 


fSitt'€isuutllav  BitO^erittep. 
Scotto  V.  Sione,    June  13>  1853. 

ADMINISTRATION  SUIT. — PRIOR  DBCRSB  IN 
SIMILAR  SUIT.  —  VICE-CHANCELLOR.  — 
JURISDICTION. 

A  motion  was  refused  to  stay  proceedings  in 
ail  administration  suit  in  the  Court  qf  an^ 
other  Vice- Chancellor,  in  which  a  decree 
had  been  obtained,  although  a  decree  had 
been  previously  obtained  here  in  a  similar 
Court :  the  application  to  be  made  to  the 
Lord  Chancellor  or  Lord  Justices. 
This  was  a  motion  to  stay  proceedings  in  an 
administration  suit  in  Vice-CbanceUor  Stuart's 
Court,  in  which  it  appeared  a  decree  had  been 
obtained,  on  the  ground  of  a  decree  having  been 
previously  obtained  here  in  a  similar  suit. 
W.  H.  Terrell  in  support ;  HaUstt^  contril. 
The  Vic0-Chanctllor  refused  the  motion,  and 
suggested  an  application  to  the  Lord  Chancel* 
lor  or  the  Lords  Justices. 


except  in  matters  arising  under  the  Joiat-Stock 
Companies*  Winding-up  Acts,  1848  and  1849." 
The  Vice-chancellor  held,  that  the  Master 
had  jurisdiction  to  prosecute  the  order  of  re- 
ference. 


Clark  v.  Vernon.    July  28,  1853. 

MASTERS  IN  CHANCERY  ABOLITION  ACT.— - 
INQUIRIES  UNDER  DECREE  BEFORE  OPE- 
RATION  OF  JURISDICTION. 

Held,  that  the  Master  hasjtarisdietion  to  take 
inquiries  directed  by  a  decree  dated  before 
the  15  4r  16  Viet,  c.  80  ccme  into  opera" 
tion,  aUkough  no  proceedings  had  been 
hitherto  taken. 
This  was  an  application  for  the  opinion  of 
the  Court  as  to  whether  the  Master  had  juris- 
diction since  the   15  &  16  Vict.  c.  80,  to  take 
certain  inquh^es  directed  by  a  decree  dated  in 
April,  1849,  but  under  which  no  proceedings 
had  been  hitherto  taken. 

F,  P.  Morris,  in  support,  referred  to  section 
10,  which  enacts,  that  "  from  and  after  the  first 
day  of  Michaelmas  Term,  1852,  no  reference 
shall  be  made  to  any  of  the  Masters  in  Ordi- 
nary of  the  said  Court,  except  in  cases  in 
which,  from  some  previous  reference  made  in 
the  cause  or  matter,  or  in  some  other  cause  or 
matter  connected  therewith,  the  Court  may 
think  it  expedient  to  make  such  reference,  and 


HUan  V.  Thomson.    July  27, 1853. 

EXAMINATION  OP  WITNESS  IN  ILL  HEALTH. 
^  ^-ATTBNOANCK   OF   KXAMINBE. 

Order  Made  for  the  attendance  of  oae  of  Iht 
examiners  to  take  the  easaminatian  of  a  wit- 
ness unable  to  attend  at  the  ojiet  through 
ill  health,  and  direction  as  to  notice  in  the 
event  of  change  qf  day  from  the  witstsii 
state  of  health  or  the  examinei^s  engugt- 
ments. 
This  was  an  application  for  an  order  on  one 
of  the  examinera  to  attend  to  take  the  eiami- 
nation  of  a  witness  who  was  unable  fromilloea 
to  attend  at  the  office.     It  appeared  tliat  48 
hours'  notice  of  the  appointment  bad  been 
given  the  opposite  side. 

Evans  in  support*  also  asked  for  lean  to 

give  short  notice  of  any  change  in  the  day,  hj 

reason  of  the  witness's  aUte  of  health  or  the 

examiner's  engageroenta. 

The  Vice-ChanceUor  granted  the  appticaUoo. 


Amec  V.  Ames.    July  19t  l^^* 

motion  for  DBCRKB  UNOBK  BQiriTT  JU- 
RIBDIOTION  IMPROTBMBNT  ACT.— HIAS- 
INO  OF 

An  application  was  refused,  altkmgk  m^ 

by  consent  of  all  parties,  to  place  a  motion 

for  a  decree,  under  f  Ae  15  4*  16  Viet  c.  86, 

sect,  15,  in  the  paper  for  the  daj/t  it 

being  just  out;    and   direction  for  dt 

being   set  down   as   a  short  cflsw,  om 

heard  accordingly. 

This  was  an  application^  by  consent  of  all 

the  parties,  to  place  this  motion  for  a  decree, 

under  the  15th  section  of  the  15  &  16  Vict.  c. 

86,  on  the  paper  for  the  day,  it  being  just  out 

of  the  list. 

Bacon  in  support  submitted,  there  irould  w 
only  one  point  for  argument. 

The  Vice- Chancellor  said,  the  application 
must  be  refused,  and  the  motion  be  set  down 
as  a  short  cause  in  the  usual  manner. 


ANALYTICAL   DIGEST   OF   CASES, 

RBPORTBD  IN  ALL  THB  COURTS. 


^^/WV/W>/>ii>>/N/VS^^V/>/«A/^^^^«k^ 


dTourtft  of  ^quftju. 

GENERAL  PRINCIPLES  OF  EQUITY. 

[^Concludtdfrom  p.  404.  | 

LBGAOY   DUTY. 

1.  "  Clear"  annuity  or  rent-oharge.-^A  tes- 
tator devised  real  estate  to  A.,  subject  to  the 
payment  of  "  one  clear  yearly  rent-charge  or 
annuity  of  100/."  to  B  :  Held,  that  B.  took 
the  annuity  free  of  legacy  duty.  Baily  v. 
Boult,  14  Beav.  595. 


Case  cited  in  the  judgment:  Gude  r.Moniforrf, 
«  Y.  &  C,  Excb.,  448. 

2.  In  cases  of  e/ec/io».— Under  the  Acts  of 
1796  and  1805,  no  legacy  duty  is  peyaWcon 
the  value  of  peisonal  estate  given  up  hjwt 
legatee  to  another  under  the  doctriao  of  wC" 
tion ;  but  where  the  testator  devises  his  own 
real  estate  to  il.,  and  bequeaths  J.'s  penoDU 
estate  to  B.,  the  legacy  duty  is  payable  on  w 
value  of  the  personal  estate  so  ebar^  on  toe 
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testator'a  real  estate.  Laurie  v.  Clutton,  IS 
Beav.131. 

C«se  citod  ia  the  judgment :  Dummer  v.  Pitcher, 
5  Sim.  35;  2  Mjrl.  &  K.Ut. 

3.  Statutes t  construction. — Legacy  on  con- 
dition.— A  testator  gave  to  bia  sons  certain  real 
estates,  with  power  to  appoint  to  an;^  woman 
they  might  respectively  marry,  a  jointure  in 
bar  of  dower:  Held,  that  an  appointment 
under  this  (KHrer  was  a  f(ift  witfam  tbe  45  Geo. 
3,  e.  28,  and  Itabb  to  legacy  duty.  Sweeting 
T.  Sweeting,  1  Dre  wry,  331. 

LIBN. 

Insurance,^  Ship, — Registrt/,-^  Broker^  s  Ken. 
—The  owner  of  six  ships,  by  a  deed  to  which 
he  and  two  trustees  alone  were  parties,  and 
which  was  duly  registered,  assigned  them  to 
two  trastees  for  securing  sums  of  money  ex- 
pressed to  be  lent  to  bim  by  them  (bat  which 
nad  been  in  fact  lent  by  the  plaintiffs),  and  co- 
venanted to  insiire  each  vessel  m  tbe  sum  of 
15,000/.  at  the  least,  and  on  request  to  assign 
the  policies  to  the  trustees.  He  did  insure  Ste 
ships  in  his  own  name,  througb  theageney  and 
in  the  name  of  a  broker  who  had  notice  of  tbe 
mortgage,  but  who  had  been  informed  by  the 
owner  that  insurances  had  been  effected  by  the 
trustees  in  respect  of  their  interest,  and  who 
trusted  him,  in  the  belief  that  the  insurances 
were  on  tbe  owner's  own  account,  in  respect  of 
his  intcvest  as  mortgagor.  One  of  the  ships 
insured  in  1  »0(X)/.  was  lost.  The  owner  subse- 
queotly  became  bankrupt.  The  broker  was  a 
creditor  of  the  owner  for  premiums  on  the  in- 
surance policies,  and  for  100/.  cash  advanced 
after  the  policies  had  been  effected ;  and  he 
brought  an  action  against  the  underwriters  for 
the  moneys  secured  bv  the  policies.  In  a  suit 
by  the  plaintiffs,  who  had  really  lent  the  money 
on  the  mortgage  security  against  the  broker, 
the  underwriters,  and  the  trustees  for  the  plain- 
tiffs, asking  a  declaration  that  the  proceeds  of 
the  policies  belonged  to  the  plaintiffs,  and  for 
an  account  and  injunction  :  Held,  1st,  that  the 
provisions  of  the  Ship  Registry  Acts  afforded 
no  defence  to  the  suit;  2nd,  that  the  broker 
was  not  entitled  to  a  general  lien  for  the  whole 
balance  due  to  him  from  the  bankrupt,  but 
only  on  each  policy  for  the  sums  paid  in  re- 
spect of  that  policy ;  3rd,  that  the  assignees  had 
no  title  under  the  order  and  disposition  clause 
in  the  Bankruptcy  Act.  Ladbroke  v.  Lee,  4  De 
G.  &  S.  106. 

LIMITATIONS,  STATUTE   OP. 

1.  Set'Off  of  debt  barred  by  the  Statute 
against  a  legacy,-^  A  testator  bequeathed  his 
property  to  his  children  equally,  but  subject  to 
the  condition,  that  if  it  appeared  by  his  ledger 
that  any  of  his  children  were  indebted  to  him, 
theanouatitbould  be  deducted  from  hit  share : 
Held,  that  a  debt  appearing  in  tbe  ledger, 
though  barred  by  the  Sutute,  ought  to  be  de- 
doeted.  Rom  v.  GoM,  15  Beav.  189. 
'9«  Where  heir  t»  bound  by  a  caoentnU  to  pay 
inttreit,  he  t»  liable  for  arrean  for  20  yeart, — 
IWhehr  of  a  mortgagor,  wha  has  covenanted 
for  himself  and  his  heirs  to  pay  the  mortgage 


debt  and  interest,  cannot  redeem  without  pay- 
ing arrears  of  interest  to  the  extent  of  20  years, 
the  mortgagee  being  entitled  to  tack  the  arrears 
of  interest  to  the  debt  as  against  the  heir. 
Elvy  V.  Norwood,  5  De  6.  ^  ».  240. 

Case  cited  in  the  judgment:  Du  Vigier  v.  Leo, 
t  Htire,  396. 

3.  When  it  begins  to  rttn.— Where  a  claim 
and  an  affidavit  in  support  of  it  were  carried 
into  the  Master's  office,  under  a  winding-up 
order,  on  behalf  of  a  creditor  whose  debt  was 
not  barred  at  the  time  by  the  Statute  of  Limi- 
tations, and  a  year  elapsed  without  the  creditor 
making  any  further  attempt  to  establish  the 
debt  before  the  Master  or  to  enforce  payment 
of  it;  and  in  the  meantime  six  years  had 
elapsed  from  the  time  when  the  debt  accrued 
due  :  Held,  that  the  claim  ought  not  to  hav^ 
been  disallowed  by  the  Master  as  being  barred 
bv  tbe  Statute  of  Limitatione.  In  re  Great 
Western  Extenei^n  Atmospheric  Eaihvay  Com-' 
pany,  exparte  Wryghte,  5  Do  0.  &  S.  244. 

4.  What  irneis  are  within  the  Statute- 
Bar  by  lapse  of  time.  P^tre  v.  Petre,  1 
Drewry,  371. 

MARSHALLING   ASSETS. 

1.  Jiegatees. —  Charge  on  real  estate, — ^The 
rule— '■where  there  are  two  classes  of  legatees, 
the  one  having  a  charge  upon  real  estate,  the 
other  having  no  such  charge,  and  the  per- 
sonalty is  not  suflieient  to  satisfy  both— that 
the  l^ateea  whose  legacies  are  so  charged 
shall  be  paid  out  of  the  land,  in  order  to  leave 
the  personal  estate  to  those  who  have  no  other 
fund,  applies  equally  to  the  case  where  one  of 
the  legacies  only  is  charged  upon  real  estate. 
Scales  V.  ColHns,  9  Hare,  656. 

2.  Charge  on  real  estatC'-^The  Court  does 
not  construe  a  charge  upon  a  real  estate  of  one 
only  of  several  legacies  if  the  personal  estate 
should  not  be  sufficient,  as  intended  for  the  ex- 
clusive benefit  of  that  legatee,  but  construes 
the  intention  of  the  testator  to  be,  that  all  his 
legacies  shall  be  paid ;  and  therefore  that  the 
charge  is  to  take  effect  if  the  personal  estate  be 
insufficient  for  the  payment  of  all  the  legacies. 
Scales  V.  Collins,  9  Hare,  656. 

3.  Legatee, — A  testator  devised  real  estates 
upon  trust  for  payment  of  his  debts,  funeral 
and  testamentary  expenses,  and  subject  th  .^reto 
upon  various  trusts,  and  bequeathed  legacies 
and  annuities  :  Held,  a  case  for  marshalling  at 
the  instance  of  a  legatee  of  an  annuity  where 
the  personal  estate  had  been  exhausted  in  pay- 
ment of  debts.  Paterson  v.  Scott,  1  De  G., 
M'N.&G.  531. 

Cases  cited  in  the  judgment :  Foster  v.  Cook,  3 
Hto.  C.  C.  347  ;  Normiitt  v.  Morel!,  4  Ves. 
769 ;  Aldrieh  v.  Cooper,  8  Vos.  596. 

PARTNERSHIP. 

1.  Release  of  retiring  partner, — Joint  Ha- 
WKfy.— A  contract  to  discharge  a  retiring  part- 
ner from  a  debt  due  from  the  firm,  may  be 
proved  either  by  an  express  agreement,  or  by 
facts  and  conduct  from  which  it  may  be  fairly 
inferred. 
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Takiag  a  nevr  sectirttf  is  not  of  ittalf  suffi- 
ciaat  to  discharga  the  ndring  parCaar*  b«t 
there  must  alao  be  an  amement,  either  caqiveaa 
or  to  be  fairly  iaiierre^  to  ^achaige  the  ohi 
fiun. 

A  bank^  consiatioK  of  three  menbera,  were 
indebted  to  A.  B.  In  1837>  one  of  the  meaa- 
bers  diedy  and  a  new  partner  waa  adaitted. 
A.  B.  received  interest  from  the  new  firm  until 
1 841,  when  they  became  bankmpt.  A,  B,  went 
in  and  proved  a^^inet  the  new  firm*  sweftring 
that  they  were  indebted  to  him  for  money  re- 
ceived to  hie  Bse :  Htld,  that  the  aeparate  entate 
of  the  deoeaged  partner  had  not  been  dia- 
chai^ed.    HarrU  v.  FarweU,  15  Beav.  SI. 

Ctaes  cited  in  the  jadgmeot:  Tbompaon  v. 
Peroivnl,  5B.  &  Ad.  9«5  ;  Hart  t.  Alexander. 
2  M.  &  W.  484 ;  Kirwan  v.  Kirirao,  «  Cr.  & 
M.  617 ;  Bedford  t.  Ddttkin,  9  B.  &  AM.  «tO; 
Lodge  r.  Lueaa,  ib.  6tl ;  Winter  ▼.  Inaee,  4 
Myl.&Cr.  108. 

2.  Eaclunon. — Receiver. — Inlerim  jnroieeiion 
of  partnership  property, — Excluaion  is  a  suffi- 
cient ground  for  appointing  a  receiver  in  part- 
nership caseSj  but  partners  may,  by  contract, 
provide  for  an  exclusion  on  the  happening  of 
certain  events. 

Upon  a  motion  for  a  receiver  of  a  partner- 
ship, the  Court  will  not  determine  the  questions 
arising  between  the  partners^  the  omy  object 
then  being  to  protect  the  assets  until  the  do- 
termination  of  the  rij^hts.  Blakeney  v.  Dt^aur, 
15  Beav.  40. 

3.  Articles  of.-^Blection  of  credHor$  of  firm. 
— Death  of  partner. — By  articles  of  partnership 
the  business  was,  at  the  death  of  either  partner, 
within  the  partnership  terms,  to  be  carried  on 
for  the  residue  of  the  term  for  the  mutual  be- 
nefit, and  at  the  risk  of  the  surviving  partner 
and  the  executors  or  administrators  of  the  de- 
ceased partner.  After  the  decease  of  one 
partner,  tradesmen  supplied  goods  to  the  firm, 
and,  a  decree  for  the  administration  of  the  es- 
tate of  the  deceased  partner  having  been  made, 
they  claimed  to  prove  under  it  for  the  price  of 
the  goods.  The  claim  was  rejected :  Htld, 
that  they  had  not  so  elected  to  proceed  in 
equity,  as  to  preclude  themselves  from  suing 
the  executrix  at  law  for  the  same  demand. 
Sexton  V.  Smith,  5  De  G.  &  S.  694. 

4.  Breach  by  one  of  three  partners, — Disso- 
lution.^ Profits  of  public  offices.— Valuation  of 
offices, — Restriction  from  practising. — A,  and 
0.,  and  the  son  of  B»,  entered  into  partnerslup 
as  solicitors,  and  by  articles  agreed, — (2)  that 
the  partners  were  diligently  and  faithfully  to 
employ  themselves  in  carrying  on  and  ma- 
naging all  the  professional  business  in  which 
they  or  either  of  them  might  be  employed  or 
cooeereed ;  (5)  that  B.  should  use  his  best  en- 
deavours to  obtain  the  appointment  of  the  part- 
nership firm  to  three  offices  or  clerkships, 
which  were  then  held  by  B.,  and  such  offices 
should  be  partnership  appointments ;  (6)  that 
all  other  compatible  offices  should  be  obtained, 
if  possible,  in  the  name  of  the  firm*  and  the 
emoluments  treated  as  part  of  the  profits  of  the 


partttCTship ;  (15)  that  If  B.  or  his  son  shouM 
retire,  or  ^.,  or  B.,  or  his  «on,  should  die,  tbe 
share  of  the  deceased  partner  should  seeme  te 
the  svrviviog  partner*;  that  if  B.  or  his  wq 
retired,  they  were  to  uae  their  best  eBdesroon 
to  aeciwe  the  practice  to  the  continoing  part- 
nera*  md  sueh  retiring  partner  sho^  not 
practiaa  within  30  miles ;  {16)  that  if  wAet 
party  ahoMld  not  ^iUgently  and  luthMfem* 
ploy  hiflss^  in  carrying  dm  the  sad  psrtoer* 
ship  pfficliee,  and  ahonid,  on  receiving  mouejM, 
biUa,  notes,  fre,  kaowinKly  or  wiUnUy  emit 
immediately  to  make  entries  thereof,  or  tf  i.  or 
the  son  of  B.  should  absent  himself  more  than 
two  months  in  one  year,  the  others  or  other  of 
the  partners,  if  they  or  he  shoold  think  It, 
should  be  at  liberty  to  diesolve  the  partnership, 
by  giving  to  the  offending  partmar  a  notice  to 
that  eflTect,  and  the  partnership  AFhonM  from 
that  time,  or  the  time  specified  in  tiie  notice, 
be  dissolved,  in  the  same  siannsr  and  with  the 
aame  consequences  as  if  it  had  deteniuiied 
by  the  voluntary  retirement  of  the  offending 
partner.  B.  and  his  son  subsequentljr  procured 
their  own  appointment,  or  the  appointment  of 
one  of  them,  to  the  offices  or  clerkships,  ana 
did  not  endeavour  to  procure  the  appointment 
of  A.  It  was  afterwards  discoverod  that  9. 
was  greatly  in  debt,  and  he  absconded  in 
January,  1S49,  and  did  not  return  to  the  busi- 
ness. In  Majr,  1849,  A.  served  a  notice,  in 
the  manner  pointed  out  by  the  articles,  on  B, 
and  his  son,  to  d&ssolve  the  partnership  from 
that  date;  and  he  then  filed  his  bill  against  B. 
and  his  son,  to  have  the  dissolution  declared  oy 
the  Court,  an  injunction  to  restrain  them  from 
practising  within  30  miles,  and  a  decree  that 
they  should  resign  the  several  offices  or  clerk- 
ships :  Held,  that  the  plaintiff  was  entitled  to 
dissolve  the  partnership  as  to  B.,  bat  not  as 
against  the  other  partner  (the  son  of  B ),  and 
that  he  was  not  entitled  to  dissolve  it  by  notice 
under  the  l6th  clause,  without  the  concnmence 
of  his  co-partner  (the  son).  ^ 

That,  B.  not  having  procured  or  endeavoured 
to  procure  for  the  partnership  firm  the  appomt- 
ments  to  the  several  offices  or  clerkships,  so  a 
to  give  the  plaintiff  at  the  dissolution  either  a 
share  of  the  profits  of  the  offices  or  the  chance 
of  competing  for  them,  but  such  appointments 
having  been  procured  for  B.  and  his  son  io  ine 
exclusion  of  the  plaintiff,  B.  and  his  son  were 
not  to  be  allowed  to  retain  the  offices  for  their 
exclusive  benefit.  . 

That,  inasmuch  as,  from  the  nature  of  tw 
offices,  they  could  not  be  sold,  nor  conla  any 
manager  or  receiver  be  appointed  ^°**"J  ?? 
on,  the  defendants  ought  to  be  chanfed  witt 
the  valne  of  the  offices  in  the  partnership  ac- 
counts. ^^  # 

That,  the  plaintiff  having  given  a  notee  « 
dissolotion  (acting  under  the  16th  cIaMeM|™ 
his  co-partner  having  adopted  it,  the  l*'^ 
ship  should  be  treated  as  dissolved  »J>®  "* 
time  of  the  notice,  althooffh  not  with  "^*^ 
sequences  atuching  to  a  dissolntion  oaoer  »« 
15th  cUttse.  .    ^v^ 

That,  the  consequences  of  a  dia*duW»«^ 
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the  15tfa  clause  not  kaving  aUached^  (lie  plwn- 
tiff,  therefora^  was  not  ealttled  to  llie  injiioctioii 
to  restrain  the  defendants  fitMB  pmetising  with* 
in  30  maee.    SmiUh  v.  Midn^  9  Han,  556w 

5.  ^Toiice  ^  dimiohtium  on  mghU. — An 
aicreement,  that,  if  any  of  several  partners 
sfaoold  not  diligently  and  faithhiUy  eatptoy 
bimself  in  carrying  on  the  partnership  practice, 
the  others  might  give  notice  of  dissolution— 
constmed  to  refer  to  the  ditigent  and  faithful 
diseharge  hy  each  partner  of  the  portion  of 
hnsinese  carried  on  by  hia.  SmUh  v.  Afa^, 
9  Hare,  669- 

6.  Omission  to  nuike  prop&r  ffttriew.^Breaeh 
of  articles. — A  designed  or  wilful  omission  to 
make  proper  entries  in  the  partnership  books 
must  be  shown,  in  order  to  establish  a  case  of 
breach  of  the  partnership  articles  on  the  ground 
of  an  omission  to  make  such  entries.  Smiih  v. 
Mules,  9  Hare,  569. 

POWER  OF  APPOINTMBNT. 

Children  all  entitled* — By  a  marriage  settle- 
ment, executed  in  17S4,  certain  hereditaments 
were  vested  in  irustees,  in  trust  for  the  hus- 
band and  wife  respectively  for  life;  and,  on  the 
death  of  survivor,  to  pay  the  rents  in  main- 
tenance •'  of  all  and  every  the  child  or  children, 
Qtttil  such  child  or  children  "  should  attain  21, 
"  and  when  and  as  such  child  or  dhildren  r&. 
spectively  should  attain  21,*^  upon  trust  to 
convey  "  unto  such  child  or  children  "  as  the 
parents  should  appoint ;  and,  in  default,.  "  to 
convey  all  the  same  premises  unto  and  amongst 
such  children  equally/'  and  if  but  one  such 
child,  upon  trust  to  convey  to  such  only  chil<^ 
and  his  or  her  heirs  for  ever,  with  a  gift  over. 
By  a  deed  executed  in  1835,  the  surviving 
parent  executed  the  appointment  in  favour  of 
some  only  of  the  children :  Held^  that  the  word 
"such''  must  be  taken  in  the  sense  of  "the 
said ;"  and  that  the  power  did  not  warrant  an 
exclusive  appointment  in  favour  of  some  of  the 
children. 

Held,  also,  that  the  limitation  in  default  of 
appointment  gave  a  vested  estato  in  fee  to  each 
child  on  his  birth. 

In  putting  a  construction  on  a  marriage  set- 
tlement, the  Court  always  endeavours  not  to 
make  the  interest  of  the  children  depend  on 
their  surviving  their  parents.  Stnrtt  v.  Braith- 
wmte,  5  De  6.  &  5.  369. 

POWERS. 

Kxhanastion  of.  Emus  v.  Samders,  1  Drewry, 
415. 

PniNClPAL   AND   A6KNT. 

Affent  estopped  from  asserting  paramonnt  title 
against  principal,— In  a  case  where  A.  had 
agreed  to  remit  certain  consignments  to  B., 
and  B.  had  agreed  to  acconnt  with  A,  for  the 
proceeds  of  such  consignments  :  Held,  that  it 
was  not  competent  at  any  time  afterwards  for 
B.  to  assert  a  paramount  title  to  the  proceeds 
of  such  coubignments.  Zulueta  v.  Vinent,  1 
De  G.,  M'N.  &.  G.  315. 

Csse  cflml  in  the  jwdgmentt  Dixoa  t.  Hsmond, 


PBIVCIFAI.  A»]l  aUBVTT. 

1.  Affsnt.'-^Mniiuaiiy  of  rsmedf.'^t  dae8 
net  foUow,  that,  because  a  principal  is  entitled 
to  have  an  account  taken  in  equity  as  against 
his  agent,  the  agent  has  a  similar  right  agaiaat 
his  priodpal;  for  the  right  of  the  pTtBci|Ml 
rests  on  the  trust  and  confidence  reposed  in 
the  agewt»  but  the  agent  reposes  no  such  tnisi 
or  confidence  in  the  principal. 

The  case  in  which  a  surety  has  a  right  to  sun 
his  principal  in  canity  to  be  discharged  froaa 
his  liability,  is  where  the  creditor  has  a  right 
to  SUV  his  debtor,  and  refuses  to  exercise  that 
right,— «nn6^.  Pudmck  r.  Stanley ,%  Hare, 627. 

2.  Comoemonee  of  estate,  setting  Mide.— Jis- 
junction. — In  a  suit  hy  A.  against  B.  and  C«  a 
conveyance  of  an  estate  by  ^.  to  B.  .was  de- 
clared void,  and  set  aside  ior  fraud,  eicept  aa 
to  an  intermediate  mortgage  naade  by  B.  to-P., 
to  secare  a  sum  of  money  lent  hy  IX  to  B.,  and 
for  which  C.  had  joined  B.  as  to  his  security  in 
a  bond  and  covenant  to  D. ;  and  the  decree 
aiso  directed  B.  to  redeem  the  estate  and  pro- 
care  its  re-conveyance  to  A,,  and,  if  he  did  not 
do  so,  gave  A,  the  right  to  redeem,  and  to  use 
the  name  of  B.  for  that  purpose,  and  to  recover 
from  B.  the  money  which  A,  should  pay  to  Z>« 
for  such  re- conveyance ;  and  the  bill  was  dis- 
missed against  C.  A,  afterwards  procured  an 
asngoment  of  2>.'s  mortgage  to  a  trustee,  and 
in  the  name  of  the  mortgagees  brought  an 
action  against  C,  on  his  corenaot  and  bond : 
Held,  that,  if  A.  had  redeemed  D.,  the  debt 
would  have  gone  as  against  C. ;  that  C,  as  the 
surety  of  B.,  would,  on  pavment  of  the  mort- 
gage debt,  be  entitled  to  the  benefit  of  the  se- 
curity held  by  />.,  such  security  not  having 
been  disturbed  by  the  decree  ;  that  the  charge 
of  participation  uy  Cm  the  fraud,  whereby  B. 
had  been  enabled  to  create  the  mortgage  on 
the  estate,  was  not  a  ground  for  depriving  C. 
of  such  right ;  and  that  C.  was,  therefore,  in  a 
suit  for  an  injunction  to  restrain  A,  from  suinff 
him  on  the  bond  and  covenant,  entitled  to  such 
relief. 

The  ctvcumstance  of  the  dismissal,  as  against 
C,  of  the  bill  brought  by  A.  against  B.  and 
C,  which  prayed  that  the  mortgage  debt  might 
be  paid  by  B.  and  C,  was  material  to  the  case, 
though  it  was  not  alone  conchisive,  as  it  might 
wdl  be  thst  there  might  be  no  equity  to  compel 
C  to  pay  the  debt,  though  C.  might  have  no 
equity  to  be  relieved  from  his  legal  liability  to 
pavit. 

The  right  of  a  surety  to  the  benefit  of  the 
secnrtty  held  by  the  creditor,  is  derived  from 
the  obligation  of  the  principal  debtor  to  indem- 
nify his  surety, — semble,  Yonge  v.  Regnell, 
9  Hare,  809. 

Case  cited  in  the  jodgnient  t  Aldrich  t.  Cooper, 
8  Ve8.  38f . 

a.  Release  of  sursty,— Reservation  of  reaie- 
dies  against  snrety, — A,  B.  entered  into  a  bond 
as  a  surety :  the  creditor  subseqnenlly  took 
from  the  principal  debtor  a  promissory  note 
for  the  amount  payable  in  two  months,  but 
afterwards  in  consequence  of  the  insolvency  of 
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the  debtor  sued  A,  B,  on  the  bond.    A»  B. 
then  filed  hb  bill  to  restrain  the  action,  on  the 
ground  that  he  was  discharged  from  Habilitf 
by  the  giving  of  the  promissory  note:   the 
eroditor,  by  his  answer,  denied  that  such  was 
the  effect  of  the  transaction  ;  and  on  the  hear-  ; 
ing  an  inquiry  was  directed  in  respect  of  the 
circumstances    under  which  the    promissory ' 
note  had  been  given.    The  Master  reported  | 
that,  though  there  was  not  any  written  or  any ' 
distinct  parol  agreement  between  the  parties, ; 
yet  there  was  a  general  understanding  that  the 
giving  of  the  note  was  not  to  affect  the  bond : 
Held,  on  further  directions,  that,  under  these 
circumstances,  there  was  no  case  for  the  inter- 
ference of  a  Court  of  Equity. 

A  transaction,  which  would  otherwise  operate 
as  a  release  of  a  surety,  will  not  have  that  effect 
if  the  remedy  gainst  the  surety  is  reserved ; 
and  the  question,  therefore,  in  the  above  case 
was,  there  being  no  special  ground  for  equitable 
relief,  whether  an  agreement  to  reserve  the 
rights  against  the  surety  really  existed  :  Held, 
on  the  evidence  and  the  Master's  report  found* 
ed  on  it,  that  such  an  agreement  did  exist,  and 
also  that  parol  evidence  was  admissible  to  prove 
it.     Wyke  V.  JRoyers,  1  De  G.,  M'N.  &  G.  408. 

PRIORITY. 

1.  Incumbrances. — ^Stop  order.  Brearcliff 
V.  Dorrington,  4  De  G.  &  S.  122. 

2.  Ship's  registry.— Lien  for  outfit.  Cato  v. 
Irving,  5  De  G.  &  S.  210. 

PROHIBITION. 

Reo&verp. ^Barring  «t^oi7.— The  prohibition 
against  suffering  a  recovery,  construed  to  apply 
only  to  such  of  the  devisees  as  would  have 
power  to  bar  the  entaU.  East  v.  Twyford,  9 
Hare,  733. 

THELLUSSON    ACT. 

Portion, — Construction. — Residuary  gtfl» — 
^ccumu^/ion^.  — Where  a  gift  to  children  is 
not  made  or  secured  to  them  out  of  the  pro- 
perty springing  from  or  settled  upon  their  pa* 
rents,  and  there  is  nothing  in  the  nature  or 
context  of  the  instrument  to  impress  upon  the 
gift  the  nharacter  of  a  portion,  it  is  not  a  portion 
within  the  meaning  of  the  2nd  section  of  the 
Thellusson  Act;  and  the  circumstance,  that  the 
gift  is  a  part  of  the  estate  of  which  the  parent 
is  the  residuary  legatee,  has  not  the  effect  of 
giving  to  the  gift  the  character  of  a  portion. 

There  is  no  reason,  and  it  is  contrary  to  the 
policy  of  the  Act,  to  put  a  strained  or  forced 
construction  on  the  term  "  portions  for  chil- 
dren;" contained  in  the  2nd  section  of  that 
Act. 

Under  the  Thellusson  Act,  the  residuary  le- 
gatee was  held  to  be  entitled,  at  the  expiration 
of  21  years,  to  the  accumulations  of  a  legacy 
given  to  the  children  of  the  testatrix's  brother, 
and  directed  to  be  divided  amongst  them  when 
they  should  attain  21,  Jones  v.  Maggs,  0 
Hare,  605. 

Cases  cited  in  the  judgment:  Eyre  y.  Marsden, 
9  Keen,  564 ;  Bourne  v.  Buckton,  ^  Sim.  N.  S. 
91. 


UNDUB   INFLUKKCE. 

Benefit  to  person  in  confidential  situation,-^ 
Intention  of  donor. — If  the  right  to  a  tienefit 
taken  by  a  person  in  a  confidential  situation  be 
questioned  in  equity,  and  it  is  sought  to  be  sus- 
tained as  an  exercise  of  liberality,  it  must  be 
shown  that  it  was  the  intention  of  the  party 
from  whom  the  benefit  emanated  to  be  liberal ; 
but  intention  imports  knowledge,  and  liberality 
imports  the  ab^ence  of  influence,  and  the  onus 
of  establishing  a  gift  in  such  circumstances 
rests  with  the  party  who  has  received  it.  BiU 
lage  v.  Sottthee,  9  Hare,  534. 

VB8TBD   IKTBRBST. 

Cases  in  favour  of  vesting  carried  to  their 
full  extent.     Farrtr  v.  Barker,  9  Hare,  744. 
Cnse  cited  in  the  judgment :  Whsiford  v.  Moore, 
3  Myl.  6l  Cr.  «89. 

WASTE. 

1.  Equitable.— Right  to  the  produce  of. — An 
estate  stood  limited  to  A.  for  life  without  im> 
peacbment  of  waste,  with  remainder  bo  his 
issue  in  tail,  with  similar  remainder  to  B.  for 
life,  with  remainder  to  his  issue  in  tail.  A.  and 
B.  became  bankrupt,  and  the  assi^a^es  under 
their  joint  commission  comoiitted  equitable 
waste  by  cutting  ornamental  timber.  The  pro* 
duce  was  brought  into  Court :  Held,  that  the 
assignees  were  entitled  to  no  part  of  the  in- 
come, either  in  respect  of  the  estate  of  A,  or 
that  of  B.y  but  that  the  whole  produce  and  ac- 
cumulation belonged  to  the  eldiest  son  of  C.  as 
first  tenant  in  tail.  Lushington  v.  Boldero,  15 
Beav.  I. 

2.  Kquitable.^Tenant  for  fey».— Where  te- 
nant for  life,  unimpeachable  of  waste,  cuts  and 
sells  timber  planted  for  ornament  or  shelter, 
the  proceeds  of  that  timber  belong  to  the  per- 
eon  having  then  the  first  vested  estate  of  in- 
heritance ;  and  parties  having  intervening  es- 
tates for  life  have  no  right  to  an  account  of  the 
proceeds  of  the  timer  so  cut,  or  to  have  such 
proceeds  invested  upon  the  same  trusts  with 
the  lands.  Ormmid  x.  Kymursley,  15  Bear. 
10, ». 

WATBRCOURBB. 

Stopping  up. — User.  ^  Suing  on  behalf,  ^c. — 
The  defendant  consented  to  the  plaintiff's 
making  a  watercourse  through  his  land,  upon 
being  paid  '*  a  proper  and  reasonable  sum.** 
The  watercourse  was  made,  but  nd  grant  was 
executed,  and  no  sum  arranged.  After  nine 
years'  user,  the  defendant  stopped  it  up,  but  he 
was  restrained  by  decree  from  so  doing,  and  a 
reference  was  made  to  the  Master  to  settle  a 
proper  compensation. 

Ihe  agreement  having  been  made  with  a 
number  of  subscribers,  held  that  the  proper 
mode  of  suing  was  by  some  on  behalf  of  all. 
Duke  of  Devonshire  v.  Eglln,  14  Beav.  530. 


HUSBAND  AND  WIFE. 

1 .  Release  of  money  secwred  by  hnnS,^Ck6se 
in  action, — ^The  release  by  hosband  and  wife 
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of  a  sum  of  money  secured  by  bond  to  A.,  and 
payable  to  the  wife  after  .4/8  death,  held,  not 
binding  on  the  wife  on  her  surviving  both  A. 
and  her  husband- 
When  a  feme  covert  is  entitled  to  a  rever- 
sionary interest  in  a  chose  in  action,  the  release 
of  the  husband  is  as  inoperative  as  his  assif(n- 
ment  to  bind  his  wife's  right  by  survivorship. 
Rogers  v.  Acaster.  14  Beav.  445. 

2.  Form  of  limitations  of  portion  of  her  prO' 
perty  settled  by  the  Court  in  respect  of  her 
equitjf  to  a  settlement, — In  settling  a  wife's 
property  under  an  order  of  the  Court,  giving 
effect  to  her  equity  to  a  settlement,  there  is  no 
established  rule  entitling  her  to  hai^e  the  pro- 
perty limited  in  the  events  of  failure  of  issue  of 
the  marriage,  and  of  her  dying  in  her  hus- 
band's life  time,  upon  such  trusts  as  she  shall 
appoint,  and  subject  thereto  upon  trusts  ex- 
cluding the  husband  from  any  interest  in  the 
settled  portion  of  the  property. 

In  toe  absence  oi  special  circmn stances,  the 
limitation  in  the  events  above  mentioned  should 
be  to  the  hasband ;  and  the  facts  of  his  having 
assigned  his  interest,  and  having  become  in- 
solvent, and  of  the  wife's  ralatioiis  being  in 
bumble  circnmstances,  were  held  not  sufficient 
to  justify  a  departure  from  the  general  rule, 
to  the  prejudice  of  a  purchaser  from  the  hus- 
band. Cflrfer  v,  Taygart,  1  De  G.,  M*N.  it 
G.286. 

3.  Cofnpromife.  —  Waimng  issue.  --*•  At  the 
hearing  of  a  suit  to  establish  a  will,  an  issue 
was  directed  at  the  instance  of  the  beiress-at- 
law,  who  was  a  married  woman.  Before  any 
trial,  she  and  her  husband  presented  a  petition, 
stating  that  at  the  urgent  request  of  their  chil- 
dren (who  wen  devisees),  they  had  agreed  to 
withdraw  all  opposition  to  the  will,  upon  being 
allowed  their  costs,  and  praying  that  the  order 
directing  the  isRoe  might  be  discharged  upon 
these  terma.  Upon  this  petition,  an  order  was 
made  aceordhig  to  the  prayer,  and  purporting 
to  be  made  upon  the  consent  of  the  married 
woman  by  her  counseL  Subsequently  a  private 
Act  of  Parliament  was  obtained  authorising 
leases  to  be  made  of  the  devised  estates.  The 
married  woman  was  one  of  the  petitioners  for 
the  Act,  and  was  excepted  from  the  saving 
clause,  and  the  Act  recited  the  will,  and  pro- 
ceeded upon  the  assumption  of  its  validity. 
Some  years  afterwards,  the  married  woman 
presented  a  petition  to  rehear  the  cause.  This 
petition  was  entitled  in  the  cause  and  in  the 
matter  of  the  private  Act.  It  stated  the  sub^ 
sequent  transactions,  but  not  the  provisions  of 
the  Act. 

Heldf  that  the  preceding  transactions  did  not 
constitute  grounds  for  taking  the  petition  off 
the  file,  and  that  such  grounds  were  not  afford- 
ed by  the  introduction  into  the  petition  of 
statements  as  to  the  matters  occurring  since 
the  hearings  or  by  the  petition  being  entitled  in 
the  matter  of  the  Act,  or  by  the  omission  to 
set  out  in  it  the  Act  itself,  especially  upon  ap- 
peal^  when  these  objections  of  form  bad  not 
been  insisted  upoa  in  the  Court  below* 
He/(/,  also,  upon   the  re-hearing,  that  the 


order  ditcbaiiging  the  direction  bt  an  ia 
was  not  binding  upon  tJbe  wife,  but  was  upon 
the  husband. 

Semble,  per  Lord  Cranworth,  that  if  at  the 
hearing  a  married  heireas-at-law  does  not  ask 
for  an  issue,  she  is  bound  by  the  decree.  TWner 
V.  7ttnier.  2  De  G.  M'N.  tk  G.  28. 

4.  fVife^s  equity  to  a  settlement. —  Retainer 
of  wife* 8  share  in  Court. — A  husband  had  be- 
come an  insolvent  in  the  year  1835,  and  a 
bankrupt  in  1639*  The  wife  became  entitled 
to  1,000/.  Upon  a  claim  by  her,  it  appeared 
that  she  was  in  indigent  circumstances,  and 
had  no  settled  means  of  subsistence,  and  that 
her  husband  was  unable  to  maintain  her  in  a 
respectable  position ;  also,  that  there  was  no 
settlement,  and  that  the  husband  had  not  re- 
ceived any  property  in  right  of  his  wife,  and 
that  there  was  no  issue  of  the  marriage  :  Held, 
that  the  rule,  to  give  one-half  to  the  creditors 
and  to  settle  the  other  half  upon  the  wife,  ap- 
plied. The  fund  was,  to  avoid  the  expense  of 
a  settlement,  directed  to  be  brought  into  Court, 
and  the  dividends  to  be  paid  to  the  wife  for  life ; 
in  other  respects  the  order  was  made  accord- 
to  the  order  in  Carter  v.  Tnggart,  ante,  p.  65. 
Bagshaw  v.  Winter,  5  De  G.  &  S.  466. 

Case  cited  in  the  judgment:  Napier  r.  Napier,  1 
Dr.  U  W.  407. 

6.  Married  woman  entitled  for  lifSf  but  i9f/&« 
out  power  to  anticipate  income  of  a  fund, — ^The 
income  of  a  large  sum  of  stock  in  Court  was 
payable  to  a  married  lady>aged  65,  on  her  sole 
receipt,  for  life,  without  power  of  anticipation^ 
with  remainder  to  her  husband  for  life ;  and 
subject  thereto,  the  stock  was  divisible  among 
their  three  sons.  On  the  consent  of  the 
father  and  of  the  other  two  sons,  and  of  the 
mother  (so  far  as  she  could  consent),  the 
Court  ordered  that  a  part  of  the  stock  should 
be  sold  and  the  produce  paid  to  the  petitioner ; 
and  that  a  further  sum  of  stock,  sufficient  to 
porchase  a  government  annuity  during  the  life 
of  the  motner,  equivalent  to  the  income  of  the 
sum  of  stock  to  be  given  to  the  son  and  of  the 
price  of  such  annuity,  should  be  invested  in 
the  purchase  of  the  annuity ;  and  the  Court 
declared  the  trusts  of  the  annuity  to  be  for  the 
mother  for  life,  on  her  sole  receipt,  without 
power  of  anticipation ;  and  that  the  trusts  of 
dividends  of  the  balance  remaining  of  the  trust 
fund  should  thenceforth  be  in  like  manner  for 
the  mother  for  life,  on  her  sole  account,  with- 
out power  of  anticipation.  Dodd  v.  Wake,  5 
De  G.  &  S.  226. 

6.  Wife*s  equity  to  a  settlement. — ^Whcn  wife 
surviving  not  bound  by  proceedings  in  Mas- 
ter's office.  Baldwin  v.  Baldwin,  5  De  G.  & 
S.  319. 

7.  Married  woman  exercising  power  of  ap- 
pointment in  favour  of  husband. — Onuspro^ 
bandi, — Validity  of  appointment.  Nedby  v. 
Nedby,  5  De  G.  &  S.  377. 

8.  Settlement. — Powers  of  attorney. — Const* 
deration.—  By  a  marriage  settlement,  moneys 
in  the  funds,  moneys  lent  on  mortgage,  and 
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oClier  property,  were  assigiied  to  ti  mtecii  upon 
tmst  to  pay  and  tramfer  the  same  tjoto  such 
persons  for  such  estates  or  interests,  either  ab- 
adlutely  or  conditionally,  and  in  each  parts* 
shares,  and  proportions,  manner  and  form,  and 
under  and  subject  to  such  powers,  prarisoes, 
&c.,  either  for  the  benefit  of  the  wane  of  the  in- 
tmied  marriafire,  or  of  any  cyther  persons  whom- 
«ie^mr,  as  the  wtfe,  notwMistaodhii^  her  cover- 
tuns,  at  any  time  or  tiaMs,  and  from  time  to 
lime  during  the  jmnt  lives  of  herself  and  her 
ImebaBd,  should,  by  and  with  the  consent  and 
atpprobation  of  her  hoabaad,  testified  in  writing 
under  his  hand  aad  seal,  or  a*  the  wife  alone, 
after  the  decease  of  the  hushasd,  in  case  she 
shonld  enrvire  him,  should  by  any  deed  or 
writing,  to  be  sealed  and  ^deliversd  by  her,  in 
the  presence  of  and  attested  by  two  or  more 
wxtoesses,  direct  or  appoint ;  and  in  default  of 
taieh  direction  or  appointment,  and  in  the  mean- 
time and  until  sach  direction  or  appointment 
ahould  be  made  and  executed,  and  subject  there- 
to, and  to  BO  much  of  the  said  trust  moneys,  &&, 
irtiereof  no  such  Erection  or  appoflntmewt 
ahould  be  made,  upon  tFoat,'i»i«eei(re  the  aa^ 
aoal  proceede  due,  and  to  grow  doe,  lor  or  in 
respect  of  theeame,  aad  f9y  the  same  la  each 

persona  as  the  wife,  duiung  her  U£e  notwith-  __^ 

standing  her  coverture,  and  whether  sole  or  |  eonduct  of  the  w&,  these  is  no  teesoo  whf 
covert,  should,  from  time  to  time,  by  any  (^Ji^  ^jf^  having  been  coastitated  a/esK  mk 
writing  or  writings  under  her  hand,  direct  or  ^y  (^^  settlemeQJb)<  her  aeaets*  inchitfiiog  the 
appoint  to  receive  the  same,  and  in  defonlt  of ;  trust  funds  which  have  become  her  assets  Iw 
such  direction  or  appointoMBt  into  Ae  peeper  1 1\^^  exercise  of  her  powei;  should  not  be  boona 
^^  ^1        r^  X  ..       ^^  ^  ^^  ^^^  same  extent  as  the  assets  of  any  other 


the  hnsband,  does  not  famish  socfa  consider- 
auoo  to  the  wife. 

That,  if  the  transfer  of  a  wife's  legacy  to  her- 
self by  the  husband  be  a  consideration,  it  does 
not  show  any  intention  to  purchase. 

Tliat,  if  a  wi^s  thinks  proper  to  keep  op  sn 
establiahment  against  the  wishes  of  the  has- 
band,  what  is  supplied  for  th';  establiahmeot 
will  be  a  consideration  for  payment  out  of  ber 
estate  on  that  account. 

That,  the  proceeds  of  the  settled  funds  hsr- 
ing  been  placed  to  the  wife's  account  at  her 
bankers,  and  applied  principally  t)  the  current 
expenses  of  the  establishment  of  her  husband 
and  herself,  bv  the  order  and  £cectioo  of  the 
wife,  the  hnaDand  being  the  agent  in  their  ap- 
plication— as  to  moneys  so  applied,  there  vac 
a  defective  appointment  which  ought  to  be 
aided  by  the  Court.     Hughes  v.  WeUs  9  Hare, 

Cases  cited  iTi  the  judgment :  Muundrell  T.Maao- 
drell.  10  Ves.  «57  ;  Darford  v.  Street.  16  Ves. 
1S5,  td9 ;  Irwm  ▼.  Farrvr.  I9  Vm.«5;  HoHp- 
way  T.  Clark  son,  t  H«»e,  5TI ;  Keith  r.  Sey- 
mour, 4  Ritst.  263  ;  Moodte  ▼.  Reid,  t  H*M. 
9i€  ;  Bsastadga  v;  OoNsil,  S  Vss.  I.,5I7. 


9.  Separate  assets  bound. — If  tiic  husband 
have  not  in  any  degree  tnfluenced  the  acta  or 


hands  of  the  wife  for  her  asparate  use.  The 
mooeys  in  the  fuade  were  transferred  to  the 
hoaband  by  virtoe  of  powers  of  attorney,  under 
tiie  hand  aad  seal  of  the  wife,  with  the  consent 
of  the  husband  under  his  hand  and  seal,  and 
attested  by  two  witnesses ;  and  the  mortgage 
money  was  received  and  a  receipt  given  by  the 
husband  and  wife,  and  the  preortses  recon- 
fvfed,  and  the  reoeipt  and  lecoaveyaaee  also 
00  attested :  HM,  that  the  powers  of  attofuey 
areie  uet  directions,  btsfcwaK  aieariy  autho- 
rities to  the  bankers  by  tha  wife  to  assign ^^ 

her  slock  to  her  busband,  and  only  enabled  i^^amVrried  woman  living  permitted  her  hos- 
the  bankers  to  do  for  her  what  she  might  band  to  receive  the  tiuat  fnuda  does  not  pre- 
have  done  for  herself,  without  their  interven-  j  ^Ivkd^  a  ri^ht  to  relief  by  her  or  her  app^tsa, 
tion.  That,  as  the  directions  must  follow!  for  ^^t  W'Ould  be  to  defeat  the  pwrpoac  for 
on  the  aothorities  before  the  attthorities  ceruld  which  the  trust  was  created,— the  protection  of 
be  acted  on,  it  stiU  remained  to  make  the  "       «•   t  ._ 


person,  not  under  the  dis^ility  of  coverture, 
would  be  bound  m  the  same  ctrcumstances. 
Hughes  v.  IVeUs,  9  Hare,  750. 

10,  Barring  of  wif^s  rigkts;^Brsa<^  ff 
trust.-'ProtaetUm  qf  wtfe  agaiust  ktffrst^/.— 
The  rights  of  oaarried  women  may  be  haired, 
and  their  estates  affected,  by  active  participa- 
tion in  breaches  of  trust,  and  if— their  powers 
having  been  exercised  by  will— the  trust  funds 
become  their  assets,  they  must  be  liable  for 
those  breaches  of  trust,  semble.    Bnt  the  fact 


ent  after  the  eaecsitiao  of  the  powers 
\  attoamey,  and  that  the  teaaelera  eaade  subee- 
quently  to  6«ich  executiDS*  being  uaaccam- 
pamied  by  any  of  the  formalities  required  by 
the  settlement,  could  not  have  the  effect  of  con- 
verting instruments  of  substitution  into  instru- 
ments of  alienation,  and  could  not  operate  as 
executions  of  the  power  of  appointment. 

That  the  wife  had  no  power  to  dispose  of  the 
trust  funds  otherwiee  thsm  by  a  perfect  ap- 
pointment. 

That,  in  order  to  constitute  a  parchaser  in 
whose  favour  a  defective  execution  of  a  power 
will  be  aided  in  equity,  there  must  be  a  con- 
sideration and  an  intention  16  purchase,  either 
proved  or  to  be  presumed;  and  the  mainte- 
ttanCe  of  his  household  and  e^taMtshment  by 


the  wife  egainst  the    husband-     flu^Ae*  t. 
Wells,  9  Hare,  750. 

Cases  cited  ta  the  judgwent:  Byd«r  «.  ^^ 
ton,  3  Svraost.  80,  n. ;  Lord  Montford  r.  Lao 
Cadosrnn.  t9  Ves.  6Sb ;  Wara  r.  Manning,  - 
J.  &  L.  311  ;  Kellaway  v.  Jol.nson,  *Beir. 
dl9 ;  Cocker  v«  Quayk,  1  Jiutfu &  M>^^ 

11.  SfttUmswt.'^Wif^s  eqmty  /br  ff  sel^' 
mmst.-^k  married  woman  has  an  «fdtf  \»  ^ 
eettlemeat,  kvwever  amalUheean. 

Where  aanrvaed  woman  waa  .eotitied  tej 
fuod  of  U3i,  bee  kuebaod  baoMpt,  «» 
aaaUke  to  mainUin  her :  Held,  as  hetweea  W" 
and  her  husband's  aswgnees,  that  the  wwie 
should  be  settied  <m  ber.  In  re  Kmatd,  i 
Drewry,  326. 


She  Hesal  ®ibserber^ 
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BBGI8TRATI0N  OF  ASSURANCES. 


TRANSFBR  OP  LAND* MR.  DRUMMOND  S 

PLAW. 

Tim  BcfMMrt  of'  the  Seket  €omiBitt€«  of 
the  H«itse  of  Comneiw  to  which  the  Regis- 
UakiuA  of  AssiiniBees-  Bill  was  referred,^! 
uai  ak»  ike  official  record  of  the  proceed^  I 
ii^«f  UntCoiiii«it«ee,  extmeted  fVom  t^  , 
▼otM/'  Im««'  ahready  been  sulmifttecl  to  our  > 


OonsideHng  tlie  tone  of  certain  of  the : 
speeches  by  whidi  tlic  Dill,  introduced  by  I 
the  Lord  Cimncellor>  was  supported  m  the 
Hoase  of  Lords,  and  the  invpatieiice — wH  j 
to  mm  a  Mrengtr  ten»— with  wHtcK  liOrd  ; 
SuLaaBard's  iceapftvtelton  of  the  objec- 
tiana  twthc  measiiw,  were  receffed  in  that  | 
assemUy,  it  is  at  kaat  reitiarkable,  that  a .' 
Comaiittee  of  the  Low«r  House,  consisting,  | 
ameugat  other  notables,  of  tlie  present  So- 1 
lidlar^Gpciieral  and  Mr.  Iowe»  akoukl  have ' 
come  to  the  oanalumii,  '*  thai  mamf  of  the  i 
umamM.  abjactkNM  mgad  in  the  pctitiona 
aMoat  tlia  mgiatratson  of  M  asanranees  > 
TmHig  to  laade«l  pf6f>ert]ir  are  well  founded  ■ 
and  iMve  been  stibstantiiited."     This  por-' 
tioa  c^  the  report,  which  quietly  disposes  of ' 
thamuch-^aimited  schame  adopted  by  the 
OovenuBefit,  aippears  to  have  been  concur- 
red A  hj  every  member  of  the  Select  Com- 


In.  nNQT'  ba  doubted,  hawever,  whether 
tbat  part  of  the  report  w^ioh  reaammeads 
"(iM4U  Ilasaa  sbovli  n^e  pvocaad  wkh 
the  Bcfistaalaoa  a^  AaaataMea  Bili»"  «9hi 
Wieanfldeved  the  naat  impoiUnt.  A  ma- 
loikf  of 'the  Coimnitlee  oonovrred  ia  a  reao- 
intiaB  saggeathv  that  a  registrntioa  scheme 
n)i|^t  be  practicable  and  usefbl,  if  it  pro- 


i; 


'  Printed  ante  p.  33I« 

'  Printed,  without  abridgement,  ante,  p.  355. 
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ceeded  upon  the  principle  of  keeping  the 
registered  ownership  wholly  separate  and 
apart  from  the  equitable  right  or  title  ;"^ 
and  a  majority  of  the  Committee,  consisting 
of  the  Solicitor*G«neral,  Mr.  Scully,  Mr, 
Lowe,  Mr.  Walpolc,  and  Mr.  Dunlop  (Mr. 
Spooner  and  Mr.  Had«eld  only  dissenting), 
recommended  the  immediate  appointment 
of  a  Commission  for  the  purpose  c4  "  fur- 
ther considering  the  subject  of  registration 
of  title  with  reference  to  facilitating  the  sale 
and  transfer  of  land." 

To  those  miaoqnamied  with  the  meaaa 
by  which  a  cry  may  be  got  up,  and  the 
capital  it  confers  upon  some  persons  who 
would  otherwise  hare  scant  claims  upon 
public  attention,  it  seems  hardly  conceivable 
that  any  scheme  for  the  registration  of  as- 
surances should  have  been  deemed  worthy 
of  coosideratioQ  which  avowedly  did  no- 
thing  to  simplify  the  title  or  to  facihUte 
the  sale  and  tmnsfer  of  land.  The  Bill 
originally  introduced  by  Lord  Cnmpbell, 
and  subsequently  adopted  by  Lord  Cran- 
worth  on  behalf  of  the  Government,  waa 
conceded  on  all  hands  to  be  essentially  de- 
fective in  the  matters  referred  to.  The  in- 
vestigatioii,  however,  which  demonstrated 
the  deiidencies  of  the  proposed  meaaiire 
also  disdoaed  the  atrength  and  universality 
ofthefeelrog  which  prevails  as  to  the  ex- 
pediency of  rendering  the  transfer  of  land 
more  simple  and*  less  costly.  Tliis  is  the 
point  to  winch  the  minds  of  practical  law 
reformers  are  now  directed,  and  there  is 
little  or  no  doubt  that,  sooner  or  later,  the 
desire  which  exista  for  improvement  in  this 
respect  vrill  be  met  by  a  legislative  experi- 
ment which  may  be  iudicious  and  eifectnal, 
or  on  the  other  hand,  may  be  prodactive  of 
the  most  disastrous  consequences. 

It  is  to  be  hoped  that  any  measure  enter- 
taiocd  by  the  Legislature,  for  facilitating  the 
sale  and  transfer  of  land  will  be  deliberately 
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considered,  but  in  this,  as  in  most  other 
questions  unconnected  with  party  politics, 
the  Legislature  will  be  under  the  control  of 
public  opinion,  which  may  be  advantage- 
ously guided  and  influenced  by  the  practical 
information  the  members  of  the  Legal  Pro- 
fession are  peculiarly  capable  of  bringing  to 
bear  upon  the  subject. 

Before  adverting  to  the  circumstances 
which  fetter  the  transfer  of  land,  and  pre- 
Tent  it  from  being  assigned  with  the  same 
facility  and  at  as  small  an  expense  as  pro- 
perty of  other  descriptions^  it  is  desirable 
that  our  readers  should  be  in  possession  of 
the  proposals  already  submitted  to  Parlia- 
ment for  remedying  an  evil  the  existence  of 
which  is  pretty  generally  admitted,  although 
its  extent  and  ejects  are  greatly  exaggerate. 
The  Select  Committee  to  which  the  Re- 
gistration of  Assurances'  Bill  was  referred  by 
the  House  of  Commons,  were  also  charged 
with  the  duty  of  inquiring  into  two  other 
Bills,  the  one  introduced  by  Mr.  Henry 
Drummond,  containing  provisions  regulatr 
ing  the  sale  and  purchase  of  land  in  Eng- 
land only,  and  the  second,  submitted  to 
Parliament  by  Mr.  Vincent  Scully,  and  in- 
tended to  operate  only  in  respect  of  land 
situated  at  the  other  side  of  St.  George's 
Channel. 

Mr.  Drummond's  Bill  proposes,  that  the 
Crown  should  appoint  an  officer,  to  be 
called  "the  Registrar  of  Titles  to  Land  in 
England,"  and  that  the  Registrar,  with  the 
approval  of  the  Lord  Chancellor,  shall  ap- 
point an  *'  Examiner  of  Titles."  It  is  then 
proposed  to  provide,  that  the  owner  of  land 
may  enter  with  "  the  Registrar  of  Titles  " 
an  abstract  of  the  title  under  which  he  holds, 
or  he  and  others,  hold  the  land  to  which  the 
abstract  relates.  Any  incumbrancer  may 
also  enter  an  abstract  of  title  so  far  as  he  is 
affected,  as  well  as  the  trustee  under  any 
settlement.  Distinct  interests  are  to  be 
entered  in  the  names  of  distinct  trustees 
for  each  separate  interest,  and  when  any 
abstract  is  delivered,  the  Registrar  is  em- 
powered, if  he  think  fit,  to  call  for  addi- 
tional or  explanatory  evidence  of  title,  so  as 
to  enable  him  to  make  an  entry  of  title  in 
the  proper  form.  When  an  abstract  of  title 
is  entered  under  the  Act,  any  person  who 
may  consider  himself  to  have  a  claim  on  any 
land,  an  abstract  of  the  title  to  which  has 
been  entered,  may  enter  with  the  Registrar 
a  notice  disclosing  the  nature  of  the  claim, 
and  no  transfer  of  the  land  affected  by  such 
notice  shall  take  place,  until  the  notice  be 
withdrawn  or  discharged  by  a  Court  of 
competent  jurisdiction,    unless   the    party 


entering  such  notice  coBsents  to  tiie  trans- 
fer. When  the  registered  land  is,  id  the 
opinion  of  the  Examiiier  of  Titles,  "tested 
in  some  person  or  persons  for  an  estate  of 
inheritance  in  fee  simple,  free  from  incmn- 
brances,"  and  such  opinion  is  reported, 
such  land  is  thenceforth  to  be  deemed  "to 
be  held  for  an  estate  of  inheritance  in  fee 
simple  free  from  incumbrances,  by  the  per- 
son or  persons  named  in  such  report,  and 
shall  thenceforth  be  transferable  and  sM 
and  may  descend  aoeordingly,  and  the  sub- 
sequent title  thereto  shall  be  deduced  and 
shown  only  by  means  of,  and  be  dependent 
upon,  documents  and  descents  duly  entered 
in  the  register."  It  is  further  proposed, 
that  as  soon  as  any  land  becomes  v^ted  in 
any  person  in  fee  simple  free  from  incom- 
brances,  future  sales  are  to  be  effected  by 
transfer  on  the  books  of  the  registrar  only. 
The  transfer  so  registered  is  to  be  a  simple 
transfer  or  devise  by  way  of  absolute  grant 
or  mortgage,  and  though  the  person  making 
such  absolute  grant  or  devise  may  declare 
by  writing  any  trust  or  purpose  for  which 
the  land  is  transferred  or  devised,  no  swh 
declaration  or  writing  shall  be  registered; 
and  no  purchaser,  mortgagee^  or  other  per* 
son  to  whom  the  Und  is  transferred  shall 
be  bound  to  notice,  or  be  in  any  mwmer 
affected  by  the  trust  or  purpose  for  which 
the  same  is  held. 

Such  is  the  substance  of  the  scheme  by 
which  the  ingenious  member  for  Surrey  pro- 
poses to  unfetter  knd,  and  to  facilitate  ito 
transfer.  The  Bill  in  which  it  is  embodied 
is  disposed  of  in  the  report  of  the  SeM 
Committee  to  which  it  was  referred,  with 
the  single  observation,  that  it  would  furnisn 
important  suggestions  to  the  Commissioners 
it  was  recommended  should  be  appointed. 

The  Irish  BiU,  to  facilitate  the  sale  and 
transfer  of  land,  although  identical  in  prin- 
ciple with  Mr.  Drummond's  Bill,  is  more 
ambitious  and  contains  provisions  more  re- 
markable for  novelty.  The  Select  Com- 
mittee to  which  it  was  referred  "^^^^Jz 
two  other  bills  already  described,  report  a 
Mr.  Scull/s  BiU,  that  "it  bears  evidence 
of  great  labour  and  care  in  its  preparstioi^ 
and  is  distinguished  by  the  dearnessana 
simplicity  of  its  enactments." 

To  enable  our  readers  to  judge  for  tfl«»»' 
selvet  how  far  the  Irish  Bill  is  deser?iDg  oi 
the*  commendation  it  has  received  in  ^ 
passage  of  the  report  just  cited,  and  t^  vb» 
extent  it  can  be  considered  as  affordiof 
practical  solution  of  the  difficulties  vwco 
impede  the  transfer  of  land  in  this  WJ'^ 
as  the  sister  kingdom,  it  is  proposed,  m  ^" 
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next  Number,  concisely  to  state  the  nature  ]  Where  any  Act  of  Parliament  refers  to 
and  operation  of  its  leading  provisions,  and  Masters  Extraordinary,  the  reference  will 
to  continue  the  observations  that  suggest  |  now  apply  to  the  Commissioners  under  this 
themselves  upon  a  subject,  the  public  and  |  Act ;  (s.  5). 

professional  importance  of  which  can  hardly  [  The  Act  also,  by  the  6th  section,  extends 
be  overrated.  i  the  provision  of  the  15  &  16  Vict,  c,  86, 

to  affidavits,  &c.,  connected  with  the  regis- 

'  tration  of  deeds  or  wills  or  other  documents 
or  things  under  the  authority  of  Parliament, 
which  affidavits  may  be  sworn  in  Scotlan(]» 
1  Ireland,  the  Isle  of  Man,  or  the  Channel 
'  Islands,  or  in  any  colony,  &c.,  under 
her  Majesty's  dominion,  before  any  Court, 
The  Act  16  &  17  Vict.  c.  78,  '*  relating  ^wdge,  notary  public,  or  person  hereby  or 
to  the  appointment  of  persons  to  administer  j  otherwise  lawfully  authorised  to  administer 
oaths  in  Chancery,  and  to  affidavits  for  pur-  oaths  in  such  country,  colony,  &c.,  or  be- 
poses  connected  with  registration,"  which '  ^ore  any  of  her  Majesty's  consuls  or  vice- 
received  the  Royal  Assent  on  the  15th  consuls  m  any  foreign  parts  out  of  her 
Aagnst,  came  into  immediate  operation  ; .  Majesty's  dominions.  It  is  also  provided, 
but  practically  it  has  at  present  only  that  registrars  and  officers  of  registry  shall 
changed  the  title  of  "Masters  Extraordi-  take  judicial  notice  of  the  seal  or  signature 
nary  in  Chancery ''  to  that  of  "  Commis-  ^^  s"ch  Court,  Judge,  notary  public,  person, 
sioners  to  administer  Oaths  in  Chancery  in  consul,  or  vice-consul. 
England."  There  has  yet,  we  understand, ;  Persons  authorised  to  administer  oaths  in 
been  no  appointment  of  new  Commissioners  i  Chancery  may  administer  oaths  for  all  suits 
under  the  powers  given  by  the  Act,  and  an^l  matters  in  the  Chancery  of  the  Couuty 
probably  none  will  take  place  till  next  Term.  I  Palatine  of  Lancaster  ;  (s.  7). 

The  office  of  Master  in  Ordinary  having !  The  Commissioners'  appointment  is  to 
been  abolished,  it  followed  that  a  change  hear  a  Chancery  stamp  of  U.  in  lieu  of  all 
must  take  phce  in  the  title  of  the  officers  other  charges;  (s.  4).  The  fee  of  the 
called   Masters  Extraordinary.     This  has  Commissioner  is  U.  6d.,  subject  to  be  va- 


been  effected  by  the  1  st  section  of  the  Act. 
The  persons  styled  "  Masters  Extraordinary 
in  Chancery "  cease  to  be  so  styled,  and 
they  and  all  persons  thereafter  appointed 
by  the  Lord  Chancellor  to  execute  the  like 
duties  are  designated  "  Commissioners  to 
administer  oaths  in  Chancery  in  England,'* 
and  they  are  to  possess  and  exercise  all 
such  powers  and  discharge  all  such  duties 
as  heretofore  appertained  to  the  office  of 
Master  Extraordinary.  .  .  .  _    _ 

The  2nd  section  empowers  the  Lord  |  deponent's  house  and  administer  tlie  oath ; 
Chancellor  to  appoint  Solicitors  practising  i  but  the  London  Commissioner  must  be  at- 
within  10  miles  of  Lincoln's  Inn  Hall,  at  tended  at  his  place  of  busmess.  He  cannot 
their  respective  places  of  business  to  admi- 1  attend  a  nobleman  at  the  west  end  of  the 


ried  or  annulled  by  the  Lord  Chancellor's 
order;  (s.  2). 

It  is  much  to  be  regretted  that  the  2nd 
section  of  the  Act  limits  the  power  of  the 
Lord  Chancellor  regarding  the  administra- 
tion of  oaths  within  10  miles  of  Lincoln's 
Inn  Hall.  The  solicitors  practising  within 
those  limits  can  only  act  **at  their  respec- 
tive jj/acc*  q/*  6m«/«cm."  Beyond  10  miles 
a  country   Commissioner  may   go  to   the 


niscer  oaths,  and  take  declarations,  affirma- 
tions, and  attestations  of  honour  in  Chan- 
cery, and  to  possess  all  such  other  powers 
and  discharge  all  such  other  duties  "as 
aforesaid" — (that  is,  as  appertained  to  the 
former  Masters  Extraordinary)  ;  and  they 
are  to  be  styled  **  London  Commissioners  to 
administer  Oaths  in  Chancery." 

Commissioners  may  also  be  appointed  to 
administer  oaths  in  Chancery  in  the  Isle  of 
Man  and  the  Channel  Islands ;  (s.  3) 

Bnt  nothing  in  the  Act  is  to  lessen  the 
power  of  the  Lord  Chancellor  to  appoint 
persons  to  administer  oaths  ;  (s.  5). 


town  at  his  own  mansion,  no^a  banker  or 
merchant  in  the  city,  nor  ladies,  nor  the 
aged,  sick,  or  infirm  at  their  own  homes. 
They  must  all  attend  at  the  solicitor's  own 
office,  or  at  the  Record  Office  in  Chancery 
Lane  ;  or  in  case  of  inability  from  illness, 
one  of  the  record  clerks  must  leave  his 
duties  at  the  office  and  attend  at  the  ex- 
pense of  his  fee  of  1  Os.  and  coach-hire,  in- 
stead of  the  Is.  6d.  to  an  attorney  who 
may  live  near  at  hand. 

The  limit  of  10  miles  will  also  be  at- 
tended with  inconvenience  :  for  the  office  of 
an  attorney  near  the  deponent  may  be  just 
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out  of  the  bonncUny,  and  one  within  it  may 
be  at  a  consnierable  or  inconvenient  dis- 
tance. As  the  Lord  Chancellor  will  ap- 
point only  fit  and  proper  persons  to  admi- 
nister oaths,  he  should  not  have  been 
restricted  bv  the  words  of  the  Act  Serious 
questions  also  may  arise  on  the  validity  of 
affidavits  sworn  on  the  borders  of  the 
imaginary  circle.  If  not  duly  sworn,  the 
affidavit  cannot  be  admitted,  or  if  admitted 
wad  iabe,  the  deponent  cannot  be  indicted 
for  perjury. 

We  presume  that,  under  the  Act  in  its 
present  form,  it  will  be  necessary  in  the 
jurat  that  the  Commissioner  should  state 


Election  in  Counties  and  Boroi9(|{fas  in  Eqg- 
land  and  Wales,  and  for  PoUiog  at  £lec- 
tiona  for  the  Universities  of  (&f«rd  and 
Cambridge,  and  for  ol^r  Purposes. 

[151*  ^UfMl,  M3.] 
Wheraas  it  is  expedient  to  alter  tiw  hirie- 
specting  the  direction  and  return  of  writa  for 
the  election  of  Members  of  Pariisiiie&t  in 
certain  cases  :  Be  it  therefore  enacted,  TW— 
1 .  The  writ  for  any  election  hereafter  to  be 
directed  to  the  sherin  of  any  county  in  Koglaod 
or  Wales  (other  than  the  county  oi  a  aty  or  of 
a  town)  shall  require  such  sneriff  to  cause 
election  to  be  mane  of  a  knight  or  knights  to 
serve  in  Parliament  for  such  county,  and  for 
any  riding,  parts,  or  division  thereof  nnly,  and 
not  further  or  otherwise ;  the  writ  for  makiai^ 

0^        , any  election  of  a  member  or  members  to  serfe 

his  place  of  business  being  that  at  which  in  Parliament  for  the  Universities  of  Oxford  and 
the  oath  was  administered.     Probably  the  j  Cambrid|(e,  and  for  every  boroii^,  town  cor^o- 


Lord  Chancellor,  by  a  general  order,  or  in 
the  wording  of  the  Commission,  will  pre- 
scribe the  form  of  jurat. 


NEW  STATUTES  EFFECTING  ALTE- 
BATIONS  IN  THE  LAW. 


COUNTIES   AND   BOROUGHS     BLECTION& 

16  &  17  Vicrr.c.  68. 

Writs  to  the  sheriffs  of  counties  to  re- 
quire them  to  make  election  for  their 
counties  only.  Writs  for  the  election  in 
the  Universities  of  Oxford  and  Cambridge, 
and  in  boroughs,  to  be  directed  to  the  re- 
turning officers  thereof.  Writs,  Ac,  to  be 
made  conformable  to  this  Act ;  s.  1. 

Elections  in  counties  to  be  not  later  than 
the  twelfth,  nor  sooner  than  the  sixth,  day 
after  the  sheriff's  proclamation  j  s.  2. 

Elections  in  cities>  boroughs,  &c.,  to  be 
within  six  days  after  the  receipt  of  the  writ, 
three  clear  clays'  notice  beine  given  ;  s.  3* 

Polling  at  the  Universities  to  continue 
for  five  days  only ;  s.  4. 

Vice-Chancellors  to  appoint  additional' P^*^«  ^^^e*^  **»««n«»>ng  ^♦«j«' ©''fi^**'*^^' 
polling  places,  and  appoint  Pro- Vice-Chan-  J?  ^  ^^•^  ?^  VP^*^*  C^"}^  ^u2!L« 
AAlln^f  5rn  fi,.  /..^«,i.,«f ;««,  ♦!,«  ^/sii  .  *  ft  ■  ''^"*  holden  for  the  piupoee  of  sueh  ciectieo 
celbrs,  &c    for  conducting  the  poll ;  s.  5     ;  ^^j   ^^         ^      (8undir«cepted)  not  Um 

Polls  not  to  be  taken  at  mns,  &c.,  with- ,  froi  the  day  of  Ldcing  such  prScto^^^ 
out  consent  of  all  the  candidates  ;  s.  6.         -  i6th  day  nor  sooner  than  the  lOth  day:  Aod 

Power  for  her  Majesty,  on  petition  of  whereas  it  is  expedient  to  limit  the  time  for 
justices,  to  direct  that  polling  places  in '  proceeding  to  such  elections:  Be  it  therefore 
counties  shall  cease  to  be  such,  and  that '  enacted.  That  hereafter  any  such  special 
Other  places  be  substituted  in  lieu  thereof;  [  ^^^^y  Conn  for  the  purpose  of  tJie-^wtWh 
8.  7* 

Proceedings  upon  the  said  petition  to  be 
as  provided  by  sect.  2  of  6  &  7  Wm.  4, 
c.  102  ;  s.  8. 


rale,  port,  or  place  returning  members  to  serve 
in  Parliament  in  England  and  Wales,  MmA  iiere. 
after  be  directed  to  the  Viee-Chaocellon  of  the 
said  Universities,  and  to  the  retttreiojf  oficen 
of  such  boroughs,  towns  corporate,  ports,  aad 
places  respectively,  and  such  Vice-ChanceUon 
and  returning  officers  shall  thereupon  in  die 
course  of  law  proceed  to  election,  and  after 
'such  election  certify  the  same,  together  with 
I  the  writ,  according  to  the  directions  thereof; 
all  such  writs  hereafter  to  be  issued,  and  all 
mandates,  precepts,  ittstrainents,  proceeding 
and  notice*  consequent  upon  sueh  write,  sbill 
be  and  the  same  are  hereby  authorised  to  k 
framed  and  expressed  in  such  mannsraod  fonn 
as  may  be  necessary  for  carrying  the  prorisioas 
of  this  Act  into  effect. 

2.  Whereas  by  the  4th  section  of  the  Act  of 
the  26  Geo.  3,  c,  84,  it  is  provided,  that  imme- 
diately after  the  receipt  of  the  writ  for  miidng 
any  election  of  a  knight  nr  knights  to  eerre  in 
Parliament  for  any  county  or  shire  in  Engia«l 
or  Wales,  and  endorsing  on  the  back  thensf 
the  day  of  receiving  the  same,  as  by  law  it- 
quired,  it  should  and  might  be  lawful  for  the 
sheriff  of  such  county  and  he  is  thereby  re- 
quired, within  two  days  after  the  receipt  tbcn- 
[  of,  to  cause  proclamation  to  foe  made  at  tbe 


of  a  knight  or  knights  to  serve  in  ParlteMit 
for  any  county,  nding,  partSi  or  division  of  ^ 
county  in  England  or  Wales  shall  be  holden 
on  any  day  (Sunday,  Good  Friday,  and  Chriet- 
mas  Day  excepted)  not  later  from  the  day  of 
,         — — *  I  making  such  proclamation  than  the] 2tb<^ 

The  foUowmg  are  the  Title  and  Sections  nor  sooner  than  the  6th  day ;  piwided  thattffli 
of  the  Act : —  'section  shall  not*apply  to  the  deetion  forsny 

An  Act  to  limit  the  Time  for  proceeding  to  "T^^faVthfAcr^^  thSTaA  4  Viet.  e.8l,*t 
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md  die  ane  4t  iMiebf  MpsiMl,  Md  in  «f«iy 
city  or  tocni  beint; «  oounty  of  itatlf,  and  io 
evmy  boroogb,  town  corporate^  port,  or  plaoe, 
returning  or  contriboting  to  return  a  member 
or  neonben  to  serve  in  Parliament  in  England 
and  Walos,  tbe  officer  to  whom  the  duty  of 
giving  DQftice  for  the  Section  of  such  member 
or  membere  belongs  shall  proceed  to  election 
within  sk  days  after  tbe  receipt  of  tbe  writ  or 
procsept,  g'wing  tbsse  clear  dajrs'  nalice  at  least 
of  Ike  da}r  of  election,  exeluaive  of  tbe  day  of 
procbunation  aod  the  day  of  election. 

4.  At  any  election  of  a  member  or  members 
to  serve  in  Parliament  for  either  of  the  Uni- 
versities of  Oxford  and  Cambridge  the  polling 
shall  not  continue  for  more  than  five  da^s  at 
tbe  most,  Bunday,  Christmas  Day,  Good  Fnday, 
and  Asoeoiion  Day  being  excluded. 

5.  At  emy  s«ch  election  tbe  Vice-CbaBceU 
lor  shall  have  power  to  appoint  any  number  of 
poUiour  pUces  not  exoeediog  three,  in  additien  to 
tbe  house  of  convocation  or  senate  house,  and 
to  direct  at  which  of  such  polling  places  the 
membera  of  convocation  and  of  the  senate  ac- 
cording to  their  colleges  shall  vote,  and  also  to 
appoint  any  number  of  Pro-Vice«Cbancellors, 
any  one  of  whom  may  receive  the  votes  and 
decide- upon  all  questions  during  tbe  absence 
of  eocb  Vice-C^ncdlor ;  and  auch  Viee- 
Chancellor  shall  have  power  to  appoint  any 
nuoiber  of  poll  decks  and  other  officers^  by 
one  or  more  of  whom  the  votes  shall  be  ratered 
in  such  number  of  poll  books  as  shall  be 
judged  necessary  by  such  Vice-Chancellor. 

d.  No  poll  at  any  election  for  members  of 
P^oliament  in  England  and  Wales  shall  be 
taken  at  any  inn,  hotel,  tavern,  public  house, 
or  other  premises  licenaed  for  the  sale  of  beer, 
wine,  or  spirits,  or  in  any  booth,  hall,  room,  or 
other  place  directly  communicating  therewith, 
unless  by  consent  of  all  the  candidates  express- 
ed in  writing. 

7.  It  shall  be  lawful  for  her  Maiesty,  by  and 
with  the  advice  of  her  Privy  Council  from  time 
t0  time  hereafter,  on  petition  from  tbe  justices 
in  quarter  sessions  aeserabled  of  any  county. 
Tiding,  parts,  or  division  of  any  county,  other 
thstn  anv  county  of  a  city  or  of  a  town,  in  Eng- 
land and  Wales,  representing  that  it  would  be 
expedient  that  anv  polling  place  or  places  men- 
tioned in  the  said  petition  should  cease  to  be 
such,  and  that  any  other  place  or  places  men- 
tioned in  the  said  petition  should  be  substituted 
in  lieu  thereof,  and  praying  that  such  alteration 
and  saedistitatbim  might.be  made,  to  declare  that 
ihe  said  alteration  and  eubstitution  shall  be 
made  in  respect  of  all  or  any  of  the  places 
mentioned  in  the  said  petition ;  and  the  said 
dedaration  shall  be  certified  un(kr  tbe  hand  of 
one  of  the  clerks  in  ordinary  of  her  Majesty's 
Privy  Council,  and  when  so  certified  shall  be 
publislied  in  ^e  London  Gazette,  and  shall 
then  be  of  the  same  force  and  eflfect  as  if  the 
aame  bad  been  expressly  made  by  the  autho- 
rity of  Parliament. 

8.  Provided  alwsys.  That  the  notice  of  and 
proceedings  to  be  bad  upon  any  such  petition 
sbaH  be  aeoofdiag  to  tbe  provisions  of  the 


And  aeetion  of  the  lOted  cbaptar  of  tbeBtatote 
of  the  6  &  7  Wm.  4,  in  respect  of  the  petiUOA 
therein  mentioned. 


APP&EBBNSION    OF   OFFBNDERS. 

16  &  17  Vict.  c.  118. 
6  &  7  Viet.  c.  34.    5  &  6  Vict.  c.  38. 
Recited  Act  extended  to  all  felonies. 

The  following  are  the  Title  and  Sections 
of  the  Act  :— 

An  Act  to  amend  an  Act  of  the  Seventh  Year 
of  her  Majesty  for  the  better  Apprehension 
of  cerUin  offenders.      [2Qth  August,  1853.] 
Whereas  by  an  Act  passed  in  tbe  Sessiim 
holden  in  the  6  &7  Vict.  c.  34,  "  for  the  better 
Apprehension  of  certain  Offenders,"  it  is  pro- 
vided, that  it  shall  not  be  lawful  for  any  per- 
son to  endorse  his  name  upon  any  auch  warrant 
as  therein  mentioned,  for  the  purpose  of  autho- 
rising the  apprebenaiun  of  any  person  under 
that  Act,  unless  it  shall  appear  upon  the  face 
of  the  said  warrant  that  the  ofence  whk:h  tbe 
person  for  whose  apprehension  the  said  warrairt 
has  been  issued  is  charged  to  have  committed 
is  such  that,  if  committed  within  that  part  of 
her  Majesty's  dominions  where  the  warrant  is 
so  endorsed,  it  wocdd  have  amounted  in  law  to 
a  treason,  or  some  felony  such  as  the  justicee 
of  the  peace  in  general  or  quarter  sessions  as- 
sembled have  not  authority  to  try  In  England 
under  the  provisions  of  an  Act  passed  in  tbe 
sixth  year  of  her  Majesty,  intituled  "An  Act  to 
define  the  jurisdiction  of  Justices  in  General 
and  Quarter  Sessions  of  the  Peace,  or  unless 
the  depositions  appear  sufficient  to  warrant  tbe 
committal  of  such  person  for  trial:  And  whereas 
it  is  expedient  that  the  provisions  of  the  said 
Act  should  be  extended  to  persons  char^fcd  with 
any  felony :  Be  it  therefore  enacted,  That  the 
i  recited  enactment  shall  hereafter  be  read  and 
I  be  construed  as  if  the  words  **  such  as  the 
justices  of  the  peace  in  general  or  quarter 
sessions  assembled  have  not  authority  to  try 
in  England  under  the  provisions  of  an  Act 
passed  in  tbe  sixth  year  of  the  reign  of  her 
Majesty,  intituled  'An  Act  to  define  the  Juris- 
diction of  Justices  in  General  and  Quarter 
Sessions  of  the  Peace,'"  had  been  omitted 
therein. 

passengers*  act  amendment. 
16  &  17  Vict,  c  84. 

The  preamble  reeltes  15  &  16  Vict.  c. 
44. 

Govewiors  or  her  Majesty's  possessions 
abroad  may  alter  rates  for  the  conveyance 
of  passengers  prescribed  by  sect.  12  of 
Passengers*  Act,  1852 ;  s.  1. 

Etemptitig  vessels  carrying  passengers 
between  certain  ports  from  opcnmtion  of 
seet.  12  of  Paaseagen'  Act,  1852 ;  s.  2. 
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Recited  Act  and  this  Act  to  be  construed 
fts  one ;  8.  3* 

The  following  are  the  Title  and  Sections 
of  the  Act : — 

Ad  Act  to  amend  the  Passengers'  Act,  1852, 
so  far  as  relates  to  the  Passages  of  Natives  of 
Asia  or  Africa,  and  also  Passsf^es  between 
the  Island  of  Ceylon  and  certain  Parts  of  the 
East  Indies.  {20th  August,  1853.] 

Whereas  by  the  12th  section  of  the  Pas- 


of  the  evidence  before  Parliament,  and  an 
examination  of  the  sereral  propositions  of 
reform  now  under  consideration.  After 
some  introductory  remarks,  Mr.  Pritchard 
states  the  result  of  the  labours  of  the  Com- 
missioners for  inquiring  into  the  Ecclesias- 
tical Courts  in  1 829,  and  treats  of  the  origin 
and  nature  of  the  jurisdiction  of  the  Eccle- 
siastical Courts,  their  spiritual  and  civil  cha- 
racter, and  the  decline  of  the  spiritual 
jurisdiction.     He  then  notices  the  recoin- 


M^VLt'rnnLlT'JXt  ^nn'Jt^  ^^l^  i  renditions* of  the  Commissioneri  under  the 
snip  snail  convey  a  greater  number  of  pas-  /.n.  ij  i  ^t  i  j  j 
sengers,  exclusive  of  bond  fide  cabin  ^-i^J^'^V^g  heads  :---l.  CAwrcA-iwmfew  and 
sengers,  than  after  the  rate  of  one  passenger  I  Church-rates, — the  questions  on  whicb,  it 
for  every  fifteen  superficial  feet  of  the  passenger  is  proposed  should  be  transferred  to  the 
deck  if  such  ship  be  intended  to  pass  within  I  Quarter  Sessions.  2.  Church  Seats  and 
the  tropics:  And  whereas  it  is  expedient  to \  Dilapidations  which  are  proposed  to  he 
enable  the  governers  of  her  Majesty's  posses- ,  retained  by  the  Ecclesiastical  Courts.    3. 

Tythes  :  these  are  recommended  to  be  left 


sions  abroad  to  alter  this  provision  in  the  case 
of  natives  of  Asia  or  Africa :  Be  it  therefore 
enacted,  as  follows  : — 

1.  It  shall  be  lawful  for  the  governors  of 
her  Majesty's  possessions  abroad,  if  they  shall 
think  fit,  to  declare  by  proclamation  that  ships 
intended  to  pass  within  the  tropics  from  any 
ports  within  their  respective  governments  may 
convey  passengers,  being  natives  of  Asia  or 
Africa,  after  the  rate  of  one  for  every  twelve 
superficial  feet  of  the  passenger  deck  instead  of 
one  for  every  fiteen  such  superficial  feet  as  re- 
qiured  by  the  section  aforesaid. 

2.  And  whereas  it  is  expedient  to  exempt 
from  the  operation  of  the  whole  of  the  said 
12th  section  vessels  carrying  passengers  be- 
tween the  ports  of  Ceylon  and  the  ports  of  the 
territories  under  the  jjovernment  of  the  East 
India  Company  which  lie  within  the  Gulf  of 
Manar  and  Palks*  Straits:  Be  it  therefore 
enacted.  That  the  restrictions  in  the  said  12th 
section  of  the  Passengers'  Act,  1852,  shall  not 
apply  to  vessels  proceeding  on  any  voyage  from 
any  port  or  place  in  the  island  of  Ceylon  to  any 
port  or  place  in  the  territories  under  the  go- 
vernment of  the  East  India  Company  in  the 
Gulf  of  Manar  or  Palks'  Straits,  but  that  it 
shall  be  lawful  for  the  Governor  and  Legisla- 
tive Council  of  Ceylon,  if  they  shall  so  think 
fit,  to  regulate  by  ordinance  the  number  of  per- 
sons or  passengers  who  may  be  carried  on 
board  of  vessels  proceeding  on  any  such 
voyage  as  last  aforesaid. 

3.  The  Passengers'  Act  of  1852  and  this 
Act  shall  be  construed  together  as  one  Act. 

NOTICES  OF  NEW  BOOKS. 

Reform  of  the  Ecclesiastical  Courts,  Bj 
William  Pritchard,  Esq.,  one  of  the 
Proctors  of  the  Courts  in  Doctors'  Com- 
mons. London  :  W.  G.  Benuing  &  Co. 
1853. 

This  able  pamphlet  contains  an  accurate 
analysis  of  the  present  state  of  the  question 
on  the  Ecclesiastical  Courts,  the  substance 


to  the  Common  Law  Courts.  4.  The  fol- 
lowing subjects  of  litigation  are  also  pro- 
posed to  be  transferr^  to  the  Courts  of 
Common  Law: — Brawling;  Defamation; 
Adultery,  5.  In  regard  to  Sequestratiom, 
some  further  regulations  are  suggested.  6. 
The  provisions  of  3  &  4  Vict.  c.  ^^^  for  the 
Correction  of  Clerks  are  also  proposed  (o  be 
amended.  These,  of  course,  should  remain 
with  the  Ecclesiastical  Courts. 

Mr.  Pritchard  then  notices  the  number 
and  variety  of  the  Ecclesiastical  Courts,  the 
slight  reforms  which  have  been  effected 
therein  since  the  Reformation,  and  the  le- 
commendations  of  the  Commissioners, — 1st. 
As  to  the  peculiar  Courts  which  they  pro* 
pose  to  abolish.  2nd.  The  DioefMw  CSonrts, 
the  jurisdiction  of  which  they  recommend 
to  be  transferred  to  the  Courts  of  Canter- 
bury and  York.  3rd.  The  reform  of  the 
two  Archiepiscopal  Courts  are  next  consi- 
dered. The  state  of  the  Testamentary  Law 
and  the  Matrimonial  Law  are  next  renewed, 
with  the  recommendations  of  the  Ecclesi- 
astical Commissicmers. 

From  the  report  of  the  Ecclesiastical 
Commissioners,  Mr.  Pritchard  proceeds  to 
that  of  the  Real  Property  Commissioners  ia 
1833,  and  we  extract  his  summary  of  the 
points  of  agreement  and  of  difference  be- 
tween the  two  bodies  of  Commissiouers  :— 

"  They  both  agree  in  recommendiog  the  abo- 
lition of  the  diocesan  and  multifarious  Courts 
inferior  to  diocesan,  and  near  380  in  number, 
as  being  destitute  of  the  qualifications  and  at- 
tributes required  to  render  thera  of  any  puWic 
benefit,  'rhey  equally  agree  in  the  expediency 
of  consolidating  for  the  future  tcstementary 
jurisdiction  of  the  whole  kingdom  in  a  central 
authority,  with  Judges  of  learning  and  disunc- 
tion  not  inferior  to  those  who  preside  in  we 
Chief  Courts  or  Law  and  Equity,  with  a  com- 
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petent  Bar,  and  a  respectable  and  experienced 
body  of  practitioners,  conceivinpf  a  Court  so 
constituted  to  be  required  by  the  magnitude 
of  the  interests  with  which  the  new  juris> 
diction  will  be  intrusted;  and  as  that  juris- 
diction is  now  principally,  and  will  henceforth 
be  exclusively,  of  a  civil  character,  both 
bodies  of  Commissioners  further  concur  in  re- 
commending its  extension  to  wills  of  real  as 
well  as  personal  estate,  and,  consequent  upon 
that  recommendation,  they  advise  the  adoption 
of  trial  by  jury,  and  vipd  voce  c\'idence  in  con- 
tested ceases. 

"  But  they  differ  as  to  the  Court  to  be  in- 
vested with  this  consolidated  jurisdiction,  and 
its  improved  powers.  Tlie  Ecclesiastical  Com- 
missioners recommend  two  Courts  to  hi  esta< 
blished  for  the  purpose — the  one  in  London, 
co-extensivc  with  the  Archbishop  of  Canter- 
bury ;  and  the  other  at  York,  co-extensive  with 
with  that  archbishoprick.     But  they  speak  with 


of  Bona  Notahilia,  and  the  convenience  of 
proving  wills  in  the  country.  2.  The 
County  Courts,  3.  The  Courts  of  Doc- 
tors' Commons  consolidated  into  a  central 
Queen's  Court.  4.  The  Court  of  Chancery. 
]Mr.  Pritchard  then  enters  upon  a  com- 
parison of  the  proposed  Queen's  Court  nod 
the  Court  of  Chancery,  and  states  his  ob- 
jections to  attorneys  and  solicitors  being  al- 
lowed to  practise  as  proctors.  He  contends 
that  they  are  not  only  unacquainted  with 
the  practice  of  the  Ecclesiastical  Courts, 
but  that,  considering  their  ])rcsent  nume- 
rous and  important  duties,  a  considerable 
time  must  elapse  before  they  could  possess 
the  requisite  knowledge. 

*'Let  us  inquire  for  a  moment"  (he  says) 
"what  are  the  duties  of  an  attorney  and  solicitor? 


considerable  hesitation  as  to  the  Court  at  York  1  He  is  a  practitioner  (with,  in  some  Courts,  the 
(being  probably  partially  influenced  by  the  fact ;  option  of  takmg  upon  himself  the  duties  of 
that  the  Archbishop  of  York  was  a  member  of  I  counsel  also)  m  all  the  Criminal  Courts  of  the 


their  commission),  and  admit  the  advantages  |  country;  the  Courts  of  Common  Law,  Equity, 
in  many  respects  of  establishing  a  single  Court  i  Bankruptcy  and  Insolvency,  the  County  Courts, 
only,  and  that  in  London.     Such  a  Court  (as  I  f."^/^f^^^*;^^(^l"^®>'_^?);/!®_^^^^^ 
I  shall   show  hereafter)  was  deemed  a  great 
improvement  upon  the  recommendation  to  the 
Commissioners,  and  was  therefore  adopted  by 
Select  Committees  of  both  Houses  of  Parlia- 
ment. 

"  The  Real  Property  Commissioners,  on  the 
other  hand,  advise  a  transfer  of  the  contentious 
business  of  the  Testamentary  Courts  to  the 
Court  of  Chancery.  They  treat  the  proof  of  a 
will  in  common  form  as  equivalent  only  to  the 
mere  deposit  and  ref(istration  of  a  will,  and  as 
requiring  none  of  the  competent  and  practised 
machinery  of  the  present  Courts  in  Doctors' 
Commons,  which  Courts  they  therefore  recom- 
mend to  be  included  in  the  proposed  abolition, 
and  a  Re^^stry  Office  for  Wills  established 
instead,  ITie  question,  therefore,  between  the 
two  bodies  of  Commissioners  is  narrowed  to 
the  single  consideration  as  to  which  of  the 
Courts  severally  recommended  by  them  is  best 
qualified  to  execute  the  proposed  enlarged 
functions  of  the  testamentary  jurisdiction  in 
future." 


The  Author  next  adverts  to  the  reports 
of  the  Select  Committees  of  the  Houses  of  i 
Lords  and  Commons,  and  the  various  at- 
tempts at  legislation.  He  then  states  the 
duties  of  the  Testamentary  Court: — 1.  To 
grant  probate  or  administration.  2.  To  de- 
cide suits  regarding  the  validity  of  wills  or 
the  title  to  administration.  3.  The  safe 
custody  of  wills  and  records.  4.  Security 
to  the  revenue  for  stamp  duties,  &c.  The 
difference  between  a  probate  in  common 
form  and  for  registration  only  is  also  stated, 
and  Mr.  Pritchard  then  discusses  the  merits 
of  the  various  competing  Courts: — 1.  The 
Diocesan  Courts,  with  reference  to  the  Law 


liamentary  Committees,  which  have  of  late  years 
risen  to  so  important  a  position  in  our  system 
of  jurisprudence.  He  is  liable  to  be  consulted 
by  his  clients  upon  cases  intimately  affecting 
them  in  every  one  of  these  Courts,  and  he 
ought,  and  is  presumed,  to  be  conversant  with 
the  practice  and  the  general  principles  of  law 
obtaining  in  each  of  them,  ITius  there  falls 
within  his  study  all  the  Parliamentary,  Colonial, 
Criminal,  Equity,  Bankruptcy,  Insolvency,  and 
Mercantile  Laws  of  the  country ;  all  the  rules 
and  principles  of  practice  which  the  peculiar 
administration  of  each  Court  requires,  and  the 
whole  system  of  conveyancing,  as  it  Is  termed, 
a  brancn  of  Law  to  which  many  counsel  and 
attorneys  ^jfive  their  undivided  attention. 

"  Surely  here  is  ample  scope  for  the  most 
powerful  intellect  and  the  most  varied  talent, 
without  depriving  the  proctors  of  their  prac- 
tice, to  the  utter  ruin  of  manv,  and  the  great 
injurv  of  all  of  them — and  for  the  purpose 
merely  of  accumulating  upon  the  solicitors  new 
and  uncalled-for  duties,  in  addition  to  those  by 
which  they  are  already  all  but  overwhelmed  ! 
And  even  if  they  were  to  be  successful  in  pos- 
sessing themselves  of  this  branch  of  practice, 
in  the  distribution  of  it  amongst  so  large  a 
body,  the  portion  of  which  would  fall  to  the 
lot  of  each  would  be  so  insignificant  as  scarcely 
to  be  worth  his  attention,  and,  like  the  present 
limited  practice  of  the  Diocesan  Courts,  would 
be  open  to  the  objection  of  the  Ecclesiastical 
Commissioners — that  of  being  too  small  to 
furnish  the  necessary  amount  of  experience  or  of 
legitimate  emolument  to  make  the  practitioners 
competent.  But  then,  it  is  said,  the  proctors 
would  be  admitted  as  attorneys  and  solicitors, 
and  from  their  greater  experience  would,  for 
some  years  at  least,  obtain  a  preference  in  the 
testamentary  practice.  To  this  it  may  be  re« 
plied:   First,  the  oflTer  to  admit  proctors  to 
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practise  a  new  profeseion,  for  wbich  they  must 
enter  upon  a  new  course  of  study,  in  order  to 
acquire  the  necessary  qualifications,  and  must 
place  themselves  in  competition  with  those  hav- 
ing the  vantage  ground  of  present  possession 
and  competent  knowledge,  m  order  to  obtain 
clients,  would  be  but  a  mockery  of  their  legiti- 
mate claims ;  and,  secondly,  tliat  solicitors  are 
at  present  the  chief  clients  of  proctors.  There 
are  but  few  occasions  in  the  lives  of  persons 
engaged  in  general  business  upon  which  they 
have  occasion  to  conLult  a  proctor,  but  they 


important  branch  of  our  jurisumdeBce,  aev 
hopes  seem  to  have  arisen,  ana  all  ^^rties- 
the  Government,  Parliament,  and  the  Public^ 
appear  to  be  addressing  themselves  seriously 
to  another  effort,  and  to  be  indulging  thebope 
of  greater  and  well-directed  success.  TIm  evih 
of  Uie  existing  system  have  been  pointed  out, 
their  nature  and  extent  fully  explaioed,  and  tiie 
best  and  nu>8t  appropriate  remedies  iadicakd 
by  the  first  legal  authorities  of  the  realm,  lliott 
remedies  have  been  assented  to  on  the  part  of 
the  ecclesiastical  dignitaries  at  the  head  of  the 


are  in  constant  communication  with  their  so- 1  present  Courts,  who  have  not  hesitated  to  vo- 
licitors.  To  them,  therefore,  they  apply  when  i  lunteer  a  sacrifice  of  their  patronage  oa  the 
the  aid  of  a  proctor  becomes  necessary,  and  by  altar  of  the  public  weal ;  and  the  Sekct  Com. 
them  is  the  proctor  recommended.    To  give,  mittes  of  the  two  Houses  of  Parliament  hare 


therefore,  to  solicitors  the  opportunity  of  com- 
peting with  proctors  in  their  own  Courts  would 
oe,  not  to  place  the  two  classes  of  practitioners 
in  a  situation  of  fair  and  honest  rivalry,  but  to 
convert  the  greatest  supporters  of  the  proctors 
into  their  keenest  opponents.  So  manifestly 
unjust  would  this  be,  that  the  gentlemen  of  the 
Common  Law  at  once  admit  it,  and  proceed 
further  to  admit  that  the  proctors  must  have 
compensation.  But  though  a  few  officers  may 
easiljT  receive  an  equivalent  for  the  loss  of  their 
appointments,  how  is  an  entire  profession  to 
be  recompensed  for  its  loss  of  practice  }  And 
bow  is  the  House  of  Commons,  with  its  vigi- 
lant guardianship  of  the  national  funds,  to  be 
reconciled  to  such  an  expenditure,  urged  upon 
them,  as  they  may  well  conclude,  not  from  the 
pressure  of  any  great  public  necessity,  but 
•imply  to  settle  a  doubtful  question  of  compe- 
tency between  rival  practitioners  ? " 

It  ahottld  be  reoolleeted,  however,  that 
whether  a  new  Court  of  IVobate  be  etta- 
blished,  or  the  testamentary  juriBdictioa 
transferred  to  the  Courts  of  Westminster, 
new  and  simpler  rules  of  practice  must  be 
promulgated  (as  in  the  Superior  Courts), 
and  the  knowledge  of  which  it  may  be 
presumed  will  not  be  difficult  to  acquire  by 
practitioners  skilled  in  the  procedure  of  the 
Courts  of  Law  and  Equity. 

Mr.  Pritchard  thus  concludes  his  valu- 
able treatise : — 

'Mt  has  been  shown  that  the  Ecclesiastical 
Courts,  and  the  law  administered  in  them, 
however  modified  at  the  time  of  the  revolution, 
and  subsequentlv,  to  meet  the  exigencies  of 
that  great  event,  nave  not  since  received  (whe- 
ther from  the  indifference  of  statesmen,  or  the 
jealousy  of  the  Temporal  Courts,  it  matters 
not)  the  salutary  changes  required  from  time 
to  time  to  adapt  them  to  the  varying  oondition 
of  the  country.  Notwithstandmg  the  large 
store  of  information  to  guide  sound  legislation 
obtained  since  the  Commission  of  1829,  no«^ 
thing  eliectual  appears  to  have  been  done.  Tbs 
indifference  of  some,  and  the  conflicting  in- 
terests of  other  parties,  have  paralysed  hi^erto 
any  attempt  at  legislative  improvement;  but, 
encouraged  by  recent  success  in  an  equally 


accepted  that  sacrifice  on  the  part  of  their 
respective  Houses,  and,  in  their  wigdom,  haw 
recommended  a  plan  which  they  conceive  to  be 
well  calculated  to  give  it  effect.  Disre^rdi&x, 
on  the  one  hand,  the  Diocesan  and  Inferior 
Courts  proposed  to  be  aboUsbed  (and  with 
them  must  be  classed,  for  the  reasons  before 
stated,  the  County  Courts),  as  incompetent  to 
the  management  of  interests  of  such  magni- 
tude ;  and,  on  the  other  hand,  equally  disr^ 
Srding  the  Court  of  Chancery  as  being  a 
mrt  differently  constituted,  and  already  fuJy 
occupied  with  interests  equally  great,  the  two 
Parliamentary  Committees  have  both  arrived 
at  the  conclusion,  that  the  best  mode  of  pro- 
viding for  the  future  exercise  of  the  lej»ta. 
mentary  jurisdiction  will  be  by  consolidating 
the  CourU  of  Doctors'  Commons  into  ooe 
Central  MetropoUten  Queen's  Court  and  Re- 
gistry, with  branches  in  the  conotry.  By  this 
mode,  the  Parliamentary  Committers  propoae 
still  to  confide  to  the  Judges  and  Bar  of  thece 
Courts  the  useful  and  important  sphere  of 
public  action  which  they  have  alresdf  so 
greatly  adorned  by  their  learning  and  tskot; 
and  to  their  officers  and  practitioners,  the  com- 
mon form  business  which  they  have  hitherto 
despatched  with  so  much  accuracy  and  safety 
to  the  public.  By  the  same  means,  tbejr 
further  secure  the  cootiuuance^  and  preraot 
the  deterioration  of  the  Admiralty  Bar-the 
source  of  able  and  efficient  counsel  for  tha 
Government  in  all  questions  of  iotcmttiosal 
law^and  the  hope  of  a  future  Prize  Court, 
should  the  exigencies  of  the  country  unbapuiJj 
need  one;— and  I  think  it  is  not  too  much  to 
assume  that  in  this,  the  concurrent  decisios  of 
the  two  Parliamentary  Committees,  tb'ejr  «ri 
amply  borne  out  by  the  testimony  of  the  high 
legal  authorities  to  which  I  have,  I  hope  not  at 
too  great  a  length,  referred. 

**  Into  the  detwls  of  the  proposed  mcssttreit 
would,  I  conceive,  be  premature,  and  »^^  IP* 
judicious,  at  preaeot  to  eaten  Wheffasr  m 
Court  should  be  criMk  'Her  Msje8l^«Cou»t 
of  Probate  and  Succession,'  or  by  wbst  am 
title?  whether  it  should  have  one  or  nwfj 
Judgep,  and  what  officers  ?  whst  rules  ahoiud 
be  adopted  with  regard  to  future  calli  to  w 
Bar,  or  die  future  admission  of  iw  P«<2 
tioners  ?— all  these  questions  can  be  sdjoitefl 
without  difliculty,  whea  the  principlo  of  tbt 
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mearare  shall  have  heen  once  decided  upon  by 
Ariiaiaent;  and  until  then  it  appears  to  me 
that  a  discuarioo  of  details  would  only  distract 
***®"*jon  from  the  principle,  and  create  ob- 
staciee  to  its  calm  consideration. 

"Sprinffing  from  the  same  minds,  and  di- 
rected to  the  same  ob^ct— the  improrement  of 
tms  branch  of  our  jurisprudence — three  im- 
portant public  benefits  have  already  been  con- 
ferred on  the  country :  the  Act  esUblishing  the 
Appeal  Court  of  the  Judicial  Committee,  the 


We  have  occasionally  heard  that  some  at- 
torneys complain  of  the  trouble  of  sending  in 
their  annual  declaration  of  the  date  of  their  ad- 
mission on  the  roU,  signed  by  themeelres  or 
partners,  or  by  the  London  agent  of  country 
attorneys,  and  afterwards  of  calling  for  the  re- 
gistrar's certificate  and  then  obtaining  the 
stamped  certificate.  They  had,  however,  pre- 
viously to  the  6  &  7  Vict.  c.  73,  the  same  at- 


newLaw  of  Wills,  and  the  Act  extending  the  j  tendance  at  the  Stamp  Oflice,  and  then  had  to 
powers,  and    improving  the  practice  of  the  ■  ,„,.  .t,.  ,.^;« ;,     _._^  : r.i.. 


&urtof  Admi;X^  tUu^^^  -j^;  leave  the  certificate  to  be  entered  in  one  of  th. 
proved  Probate  Court  (hitherto  too  long  de- !  Supenor  Courts,  and  afterwards  to  obtain  it 
ferred,  and  without  which  the  others  will  be !  with  the  officer's  certificate.  The  more  ef- 
comparatively  inefiTective),  and  the  whole  circle 
of  the  Ecclesiastical  Commissioners'  recom- 
mendations, with  those  of   the    two  Parlia- 


fectual  duty  of  the  Incorporated  Law  Society, 
as  Registrar  of  Attorneys,  is  substituted  for 
raent«uj  Committees,  wiU  have  been  carried  the  entry  at  the  Masters'  Office, 
into  effect.     Such  a  Court,  equally  valuable  in       It  may  be  as  well  to  repeat  the  explanation 
itsdf,  and  fitly  blending  with  those  just  named, ;  of  the  necessity  of  this  annual  registration  to^ 

toleration  of  the  vices  of  the  present  system,  on  i  ^^^  *°*  Profession,  which  were  formerly  perpe- 
the  one  hand,  and  from  its  indiscriminate  de-  ,  trated,  and  which  mainly  occasioned  the 
Btpuction,  with  all  its  practical  good,  because  it  amendmente  in  the  Act.    In  one  instance  it 

expressed  in  her  last  moat  gracious  speech  to  i  ^**  certificate  and  practised  who  had  never 
Parliament,  to  bring  into  harmony  with  each  •e^'ved  any  articles  of  clerkship,  and  had  not 
other  the  Teetamentery  Courte  of  her  king-  paid  either  the  stamp  duty  on  the  articles  or 
dom,'*  -    -    - 


ANNUAL  REGISTRATION  OF  AT- 
TORNEYS. 

Tbk  tioie  is  approaching  for  the  renewal  of 
the  annual  certificates  of  attorneys  and  solicit 
tors.  They  will  have  the  benefit  of  the  partial 
redaction  of  the  tax, — the  practitioners  in  town 
paying  9/.  and  in  the  country  6/. 

It  appears  that  a  large  number  who  were 
certificated  last  year  have  not  yet  obuined  the 
registrar's  certificate  for  the  present  year,  end- 
ing 15th  November  next.  The  duty  having 
been  reduced  "  from  and  after  the  passing  of 
the  Act,"  those  who  teke  out  their  certificates 
on  or  before  the  15th  of  next  month,  may  pay 
Oidy  the  reduced  duty;  but  if  they  practised 
alter  th»  1 5th  November  last  year  and  before 
the  4th  August,  they  ought  to  pay  the  larger 
duty,  and  of  course  cannot  maintain  an  ainion 
for  their  costs  between  the  time  of  the  ezpira- 
tioa  of  the  kst  certificate  and  its  renewal. 

It  nay  be  proper  to  mention  also,  that  per- 
sons who  have  ceased  to  practise  for  more  than 
12  months,  on  applying  to  renew  their  certifi- 
catea^  will  have  to  pay  the  arrear  of  the  higher 
duty  if  they  practised  before  the  4th  August, 
when  the  Act  passed. 


on  admission;  and  in  several  instances  the 
certificates  of  attorneys  were  continued  after 
they  had  left  the  country,  or  retired  from  prac- 
tice, by  persons  conducting  business  in  their 
names.  These  frauds  induced  the  late  Lord 
Langdalo  to  introduce  the  Bill  for  the  amend-i^ 
ment  of  the  Law,  which  was  afterwards  passed 
in  the  year  1843,  and  under  which,  besides 
consolidating  and  amending  numerous  Ste- 
tutes,  the  present  plan  of  annual  registration 
was  established. 

It  has  been  supposed  by  some  that  an  attor- 
ney, being  once  admitted,  should  be  entitled  to 
practise  like  a  barrister  without  any  anniial 
certificate ;  but  independently  of  the  payment 
of  the  annual  duty,  a  registration  is  evidently 
essential,  as  well  for  the  intereste  of  the  Profes- 
sion as  the  Public,  in  order  to  ascertain  who 
are  duly  qualified  to  conduct  actions  and  suite 
and  other  legal  proceedings.  Such  precautiona 
may  not  be  necessary  in  the  case  of  members 
of  the  Bar,  who  are  enrolled  in  their  respective^ 
Inns  of  Court,  and  we  are  not  aware  of  any 
instance  in  which  a  man  has  assumed  the  cof- 
tume  of  the  Bar  without  being  duly  catted. 
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FUSION  OF  LAW  AND  EQUITY, 

To  the  Editor  of  the  Legal  Observer, 

Sir,— The  late  Mr.  Bentham  ("Rationale  of 
Judicial  Evidence")  characterises  technical 
"Equity  **  in  the  following  terms  : — 

•*  Equity,  as  distinguished  from  Law — posi- 
trre  mechanical  Law — is  a  shallow  conceit,  the 
offspring  of  prejudice  and  ignorance." 

Whether  this  dictum  of  our  philosophical 
jurist  has  ever  engaged  the  attention  of  *'  M.," 
I  cannot  surmise ;  but  as  the  gentleman  apper- 
tains, no  doubt,  to  the  class  known  as  "  Equity 
men,"  perhaps  he  will  oblige  your  readers  by 
telling  them  what  "  Equity,"  in  the  Chancery 
vocabulary,  really  means.  If  the  definition  be 
satisfactory — or  even  intelligible— I,  for  one, 
shall  be  disposed  to  justify  his  predilection  for 
the  "  separate  system  "  on  other  considerations 
than  those  of  professional  interest. 

I  confess,  sir,  that  I  expect  no  such  deHni- 
tion  from  "  M."  Every  attempted  rationale 
of  distinctive  Equity,  wnich  has  fallen  under 
my  notice,  has  only  served  to  exhibit  it  in  the 
light  of  an  anomaly  the  most  repugnant  to  all 
"jurisprudence"— in  fact,  as  the  main  source 
ef  that  uncertainty,  which,  in  English  Law  pro- 
cedure, is  never  wanting 

"  To  feed  contention  in  a  lingering  act," 

and  so  to  make  a  definitive  issue,  in  any  cause, 
next  to  an  impossibility.  The  necessary  re- 
sult has  been  that  "Chaos  is  come," — and 
"Chaos,"  as  Bentham  says,  "is  the  grand 
rampart  of  chicane." 

It  is  observed,  in  a  late  number  of  the 
"North  British  Review,"  that  "the  division  of 
Common  Law  and  Equity,  administered  in  dif- 
ferent Courts,  harmonizes  neither  with  our 
ideal  of  a  good  system,  nor  with  our  practical 
instincts.  A  more  fruitful  source  of  misery 
never  afflicted  the  English  people.  It  has  en- 
tailed the  cost  of  double  jurisdictions,  and  with 
them,  all  the  confusion  attendant  upon  dis- 
cordant principles.  The  expense,  delay,  and 
vexation,  inseparable  from  such  a  system,  are 
not  the  worst  evils  created  by  such  a  system. 
It  does  injury  to  the  Law  itself." 

The  remark  of  Sir  William  Blackstone,  that 
"jurisdictions  are  separated  in  this  country 
which  never  were  separated  in  any  other 
country  in  the  universe,"  pretty  clearly  evinces 
our  commentator's  estimate  of  "  Equity ; "  and 
as  our  practical  polity  is  not  less  "  exceptional " 
at  the  present  day,  though  our  political  con- 
atitutioQ,  on  the  other  hand,  has  been  "  the 
envy  of  surrounding  nations,"  it  would  seem 
to  follow  that  the  "  equitable  "  fraternity  are 
held  to  the  somewhat  arrogant  dogma  that  the 
philotophy  of  Law  is  confined  to  their  own 
"  persuasion." 

The  phrase  "  Law  or  Equity  "  either  imports 
the  existence  of  two  antagonistic  systems  of 
Law,  clashing  with  and  contradicting  each 
ether  in  relation  to  the  same  subject-matter,  or 
otherwise  amounts  to  a  recognition  of  some 
undefined  authority  superior  to  all  Law.     In 


the  latter  view,  it  involves  a  notion  ucom- 
patible  with  anything  like  fixity  of  legal  doc- 
trine, and  may  be  said  to  characterise  an  ap- 
peal to  the  tribunals  of  Equity  as  little  else 
than  a  speculation  on  the  frame  and  temper  of 
one  judicial  mind. 

It  was  the  opinion  of  the  illustrious  writer 
whom  I  last  quoted,  that  "  with  a  little  more 
liberality  in  the  issue  of  writs  on  the  ca^e, 
Courts  of  Law  might  have  answered  all  the 
purposes  of  Courts  of  Equity,  except  that  of 
compelling  a  discovery  on  the  oath  of  the  de- 
fendant.'' The  power  referred  to  is  now  pos- 
sessed by  the  Courts  of  Common  Lav  io  a 
superior  degree  — the  very  pov^er  which  wti 
the  comer-stone  of  the  Equity  jurisdiction! 
The  superiority,  which  one  would  think  was 
sufficiently  tested  during  a  late  trial  at  Glouces- 
ter, consists  in  the  examination  of  parties  and 
witnesses  conjointly  in  public  Court.  If  the 
soi'disant  baronet  had  been  a  "  soitor  in 
Equity,"  he  would  have  been  qaestiooed  be- 
fore an  "  Examiner," — a  mode  of  inquiry  to 
ineffectual  to  the  object  in  view  as  to  need  only 
one  comment — it  is  a  downright  farce.  As 
regards  "written  interrogatories,"  I  would 
ask,  what  is  their  use  other  than  to  perplex  the 
matter  in  dispute  and  to  create  costs  ?  To  say, 
that  in  order  to  put  a  second  question,  with 
any  effect,  I  must  know  the  answer  to  the  first, 
is  onlv  to  propoimd  a  truism.  "AH Courts 
should  have  the  same  rules  of  evidence;  all 
should  have  the  best,  or  they  cease  to  be 
Courts  of  Justice"  This  is  not  only  the 
maxim  of  Blackstone;  it  is  a  transcendental 
principle  to  which  Justice  and  common  sense 
allow  of  no  exception ;  and  on  what  grounds, 
then,  either  of  reason  or  of  policy,  should  a 
suitor  be  any  longer  debarred  from  employing 
the  more  effectual  instruments  for  eliciting  the 
truth  on  a  foolish  and  deceptive  designation  of 
I  his  "  cause  >" 

The  Public  have  resolved,  that  the  domwwn 
of  technicality—that  "  barbarous  and  wasteful 
I  dominion"  (as  Mr.  Burke  called  the  rule  of 
the  Turks)— shall  be  pulled  down ;  the  Public 
I  are  more  enlightened  than  the  Lawyers,— they 
view  the  subject  through  the  hazy  medium  of 
professional  prejudices — they  will  not  defer  to 
"  urofessional  interests,"  and  will  only  inqw" 
what  formalities  are  useless. 

It  was  declared  by  an  unanimous  resolution 
of  the  "Barebones  Parliament,"  that  the 
Court  of  Chancery  was  a  mystery  of  iniquity, 
and  a  standing  cheat;"  and  the  reputation  oi 
our  actual  Senate  would,  perhaps,  not  be  mof* 
deteriorated  on  the  score  of  "  collcctirc  ^ 
dom,"  if  the  revelations  of  "Jarndycc  anfl 
Jarndyce  "  should  elicit  a  eimflar  vote,  now^ 
ever  that  may  be,  your  correspondent  w  not 
suppose  that  "Chancery  Reform''  has  D«n 
accomplished,  or  that  the  work  will  be  Wt 
"Eouity  draftsmen."  It  already  occnpiea 
minds  of"  wider  survey,  and  more.vaned  co  • 
veraation." 
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CONCURRENT  JURISDICTION 


OF 


SUPERIOR  AND  INFERIOR  COURTS. 

Thr    Commissioners  appointed  to  inquire 
into  the  state  and  pra?tice  of  the  County  Courts 


the  legal  education  of  students  for  the  Bar, 
will,  no  douht,  induce  the  solicitors  to  encour- 
age their  articled  clerks  in  availing  themselves 
of  the  lectures  at  the  Law  Society,  and  which 
are  always  valuable  not  only  to  those  who  are 
preparing  to  enter  the  Profession  but  to  those 


have  a  naost  important  duty  to  perform.  At !  who  have  already  commenced  practice,  and 
the  time  the  Courts  were  constituted,  the  Le-  who  have  the  advantage  in  those  lectures  of  an 
gislature  clearly  intended  to  confine  their  juris-  able  exposition  of  the  recent  alterations  in  the 
diction  to  small  debts.    The  title  of  the  Act   Law. 

expressly  limited  its  operation  to  the  "  recovery    - ~~     - — 

of  smaU   debts."     A   jurisdiction  extending  1  REMUNERATION  OF  SOLICITORS, 
their  powers  to  50/.  was  at  variance  with  the  |  


original  design.  They  are  no  longer  Small 
Debt  Courts,  but  exercise  a  concurrent  juris- 
diction with  the  Superior  Courts  from  20/.  to 
50/,  Whilst  limited  to  20/.  its  jurisdiction  was 
exclusive,  except  in  certain  cases. 

The  Commissioners  will  now  have  to  con- 
sider whether  the  Superior  Courts  should  be 
shut  to  the  suitors  in  cases  under  20/.  ?  It 
seems  noonstrous  to  refuse  to  the  suitors  the 
power  of  choosing  either  the  Superior  Courts 
in  the  first  instance,  or  appealing  to  them  sub- 
sequently in  all  cases  exceeding  10/.  Amongst 
the  sixty  Judges,  it  is  not  uncharitable  to  sup- 
pose that  some  are  not  altogether  competent  to 
the  discharge  of  all  the  important  and  extensive 
duties  devolving  upon  Uiem ;  or,  if  generally 
competent,  they  are  liable  to  mistake  and  mis- 
apprehension. Even  the  Judges  of  the  Su- 
perior Courts  are  not  infallible.  After  every 
circuit,  numerous  applications  are  made  to 
correct  errors  in  admitting  or  excluding  evi- 
dence or  misdirection  of  the  jury,  and  in  many 
instances  new  trials  are  granted. 

The  Commissioners,  therefore,  it  is  to  be 
Iwped,  wll  see  the  expediency  of  adopting  this 
snggesUon,  especially  as  in  undefended  actions, 
the  costs  in  the  Superior  Courts  are  not  more 
than,  if  so  much  as,  in  the  County  Courts. 

A. 


LECTURES  AT  THE  INCORPORATED 
LAW  SOCIETY. 


We  have  just  received  an  able  pamphlet, 
by  Mr.  Reginald  A.  Parker,  '*0n  the  Re- 
muneration of  Attorneys  and  Solicitors,"^ 
which  we  shall  take  an  early  opportunity  of 
noticing  fully.  At  present,  we  can  only 
submit  to  our  readers  the  conclusions  at 
which  Mr.  Parker  has  arrived : — 

"  In  the  countries  where  a  bill  of  costs  is 
taxed  as  a  matter  of  course,  the  delays  and 
chicane  are  worse  than  in  England,  where,  prac- 
tically, the  demand  by  a  client  for  a  taxation  of 
his  lawyer's  bill  is  in  itself  proof  of  dissatisfac- 
tion, and  of  an  intention  to  break  off  the  con- 
nection between  them.  The  result  of  taxing 
all  bills  *  ex  necessitate  rei,'  is  to  put  all  prac- 
titioners pretty  nearly  on  the  same  footing  in 
respect  to  their  pav ;  no  one  can  receive  more 
than  another,  and  thus  one  motive  to  induce 
the  client  to  select  the  more  respectable  and 
less  exacting  member  of  the  Profession  is 
wanting. 

"  With  us  it  is  held  that  an  agreement  en- 
tered into  by  a  client  with  his  attorney  or  so- 
licitor to  pay  at  a  specified  rate  for  business  to 
be  done  is  not  binning  j  but  the  Taxing  Mas- 
ters, who  are  the  officers  best  acquainted  with 
the  remuneration  allowed  for  law-woik  done, 
have  lately  shown  their  willingness  to  give 
effect  to  such  agreements  where  they  may  fairly 
do  so,  and  in  this  they  have  been  supported  bv 
the  Court.  In  Druse  v.  Scroope,  2  Barn.  &  Aa. 
581  (June  2nd,  1831),  tbe  Court  of  King's 
Bench  discharged  a  rule  which  called  on  an 
attorney  to  show  canse  tirhy  the  taxation  of  his 
bill  should  not  be  reviewed ;  the  Master  had 
allowed  on  taxation  a  certain  scale  of  charges 
much  exceeding  the  usual  rate,  because  such 
scale  had  been  expressly  agreed  to  by  the 
client  before  he  began  to  employ  the  attorney, 
and  the  Court  refused  to  order  a  review  of  the 
Master's  taxation*  The  Coort  will  look  at  the 
particular  circumstances  of  a  case,  and  will  not 
hold  the  Master  precluded  from  allowing  costs 
on  special  agreement  if  the  circumstances  ap- 
pear to  warrant  them.    Lord  Tenterden  and 


The  several  courses  of  Lectures  at  the  Law 
Society's  Hall  in  Chancery  Lane,  will  com- 
mence with  the  next  Term.  The  Council  have 
appointed  Mr.  Wilson,  of  Gray's  Inn,  to  de- 
liver a  course  of  Lectures  on  Conveyancing;  j^  .  „  ,  ,  ,  . ,  ,  ,  ^^  .  % 
Mr.  Skee  will  Lecture  on  Equity  and  Bank-  i  ^''.^'  Parke  both  sard^  the  Master  ^ght  ex- 
«,.>•  j^M  ^  .  M,  .  , .  *  ercise  his  discretion  j'  and  Sir  J.  Littlodale 
niptcy ;  and  Mr.  Garth  will  continue  his  Lee-  i  gaid,  *  As  a  general  rule,  I  think  effect  ought 
tures  on  Common  Law  and  Criminal  Law.        ' — — - — 

The  improvements  which  are  taking  place  in  '  Published  by  Stevens  fr  Norton « 
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not  to  be  given  to  these  agreements  be- 
tween attorney  and  client.  Bat  there  may  be 
eases  in  which,  from  the  particalar  nature  of 
ihe  business  to  be  done,  such  contraets  may  bo 
made,  subject,  however,  to  be  looked  into  by 
the  Master.' " 

Other  cases  are  then  quoted,  and  Mr. 
Parker  adds — 

''  When  an  agreement  is  made  between  client 
and  solicitor,  which  at  the  time  of  making  it 
was  band  fide  entered  into  on  the  part  of  the 

client  with  his  eyes  open,  it  should  not  be  :-  ,  ,  ,  ..    ,    .     ^ 

easily  overturned.  In  the  event  of  justified  i  indulgence,  and  so  great  a  convenience -the 
dissatisfaction  on  the  part  of  the  client  during  I  reasons  for  which  are  so  apparent,  that  it  is 
the  management  of  the  business,  recourse  >lmo8*  unnecessary  to  enter  into  any  explana^ 
might  also  be  had  to  the  Courts  to  settle  the  '  'ion  of  them.  It  cannot  be  denied  or  ques- 
dispme,  and  cancel  the  agreement,  or  provision!  Cloned  that  the  labour  of  the  clerk  is  mors 
might  be  made  for  such  a  contingency  in  the;^«^™o«e  and  reouires  more  recreation  and 
wording  of  the  agreement.  When  cUcnts  want .  sustenance  than  the  workman— witness  tha 
legal  work  done  in  a  hurry,  or  when  sick  men  |  P^f  and  meagre  form  of  the  one— and  the  bulk 
want  the  immediate  assistance  of  the  medical  and  stature  of  the  other.  The  reward  of  labour 
practitioner,  they  are  eager  and  full  of  promise ;  •  >9  V^^^^.  ^T  "  °""^^  ^J^^  ^^^  ^^^*U  ^^^  ^ 
when  the  work  is  done,  or  the  cure  effected,  ctp^pt  "}  the  one  case  has  probably  been  edu- 


cated and  nurtured  in  what  is  called  gentihty-^ 
he  has  a  wife  and  children,  and  the  Sandinr  >s 


to  improve  thaprsaent  candiion  and  fiatore 
prospects  of  all  branches  of  the  Profession.  I 
am  therefore  induced  to  think,  that  you  will 
not  be  unwilling  either  from  motives  of  iaeu 
pediency  or  interest,  to  advocate  and  put  for- 
ward a  practice  which,  in  almost  all  other  oe« 
cupations,  is  found  benefiaial  to  employers  and 
employed.  It  is  now  nearly  an  universal  cus- 
tom in  all  branches  of  trade,  both  mann&e* 
turing  and  otherwise,  for  the  operative  ths 
working  man^to  close  his  labour  on  the  last 
day  of  tne  week  at  an  early  hour — and  it  is  so 
good  a  custom — so  useful  and  gratifying  an 


workman'  probably  does  the  same.  Their 
claim  is  at  least  e^ual  to  the  opportunity  to 
carry  out  that  intention. 
I  would  propose  that  a  uniform  rule  i 


the  employer  too  often  seeks  to  avoid  perform- 
ance of  his  part  of  the  contract,  and  in  this  he  ,     -,      ~ ' i_ 

is  supported  by  the  tribunals.     Or  even  if  the  ^eld  a^day  of  veneration  as  weU  asrest.  JCTbe 
dtent  does  not  object  to  pay,  and  has  paid, 
and  considers  that  he  has  underpaid,  his  solici- 
tor, the  officer  of  the  Court  will  (in  passing 

accounts  in  the  Master's  office,  for  instance), , .        ,        ,•.-,«  ,        ,       ,    , 

interfere,  and  make  the  solicitor  refund.  In  "»«  adopted  m  the  Profession,  that  the  derk 
such  cases  injustice  to  both  parties  is  done  j  ^bould  be  released  from  his  duties  at  three 
under  the  guise  of  protection  to  the  beneficiary  o'clock  on  the  Saturday.  It  is  an  arrangement 
or  fond  in  Court.  i  which  would  work  no  inconvemenee  either  to 

"  I  infer  from  what  precedes—  solicitors  or  the  public.    For  their  clerks  I  csft 

•*  1.  That  the  present  system  of  remunerat- '  say  that  it  is  one  which  would  be  regarded  by 
ing  attorneys  and  solicitors  is  very  objection-  ^^^n*  »»  a  great  boon— living  as  they  roostlj 
able,  and  should  be  remedied  where  remedy  is  ^o»  **  *ome  distance  from  their  place  of  bust- 
possible,  ness  for  the  sake  of  economy  m  rent.     In 

"2.  That  remuneration  by  a  commission  is  o^Rces  having  a  large  staff,  Ae  arrangeme^ 
to  some  degree  possible,  for  it  is  adopted  in  s**®"^^  include  the  stay  of  one  clerk  on  eacb 
Scotland,  and  practically  in  many  parts  of  the  Saturday,  until  the  usual  hour. 
Continent,  to  a  certain  extent.  '      Masters  will  be  as  much  benefited  as  the 

"  3.  ITiat  there  should  be  no  taxation  of  c^erk,  for  all  in  the  latter  i)o«ition  will  be  r«- 
costs  which  are  made  for  or  connected  with  ^^^^  grateful  for  the  indulgence.  It  rtste 
conveyancing  business  solely.  .  with  employers  only  to  make  themselves  as>> 

"4.  That  for  other  business,  remuneration  qaainted  with  what  is  best  for  their  clerks,  and 
by  a  charge  to  be  made  at  the  discretion  of  the  1  for  ^Y  o^n  pa^  I  can  testify  to  their  readiness 
attorney  or  solicitor  would  be  the  best,  fairest, !  *«  consult  their  welfare  and  happiness. 
and  most  honourable  for  all  parties ;  but  if  |  ^  "**y  *"^t  that  the  arrangement  has  bee» 
*  officers  of  the  Court'  cannot  be  allowed  to  ^^'^^^  i"  several  of  the  manufacturing  counties, 
evercise  such  discretion,  contracts  between  !  a^d  »  ^^^^^  to  work  well  and  without  incoa- 
them  and  their  clients  should  be  legalixed,  and   lenience. 


in  cases  where  the  woric  done  or  to  be  done 
cannot  be  made  the  subject  of  contract,  the 
Totting  Masters  should  be  invested  with,  and 
encouraged  to  exercise,  a  large  discretionary 
power,  subject  to  the  revision  oi  the  Court.'^ 

SELECTIONS   FROM    COfiRE- 
SPONDENCE. 

AAi'TIXRDAYTs   ArrSMOANCB  AT  8OU0ITO»*8 
OFPXOSS. 

Sir,— The  general  tenor  of  your  useful  pub- 
lication shows  an  uniform  eommendable  desire, 


I  entered  the  Profession  a  youth  from  school, 
with  some  anticipations  of  becoming  a  member 
of  it  and  obtaining  a  position.  These  hopss 
were,  however,  destroyed  by  the  early  death  of 
my  parents ;  and  I  am  now  a  stipendiary  cled^ 
in  which  position,  if  I  can  m  any  way  assiit 
in  obtaining  that  object  which  I  have  endea- 
voured to  advocate,  I  shall  hope  that  I  haie 
dooe  some  service  to  my  fellow  clerks. 

J.  M.  M. 


HoAff^ll^  !Vm^^  ■  gytriPf  Omrttr  Lor^^uHtm 


ur 


l|OBT«AQfl.--UBQAX«  AND   BaUITABbS.— 
PBiOmiTV. 

The  question  of  priority  between  these  secu- 
rities is  a  fruitful  source  of  litigation,  as  our 
reports  show;  and  the  evil,  as  it  appears  to 
me,  has  arisen  from  an  unsound  doctnne  bav- 
iDff  been  originally  laid  down  and  persevaringly 
a&arcd  to.  The  law  is  well  settled,  by  nuuae- 
Twm  decisions,  that  a  legal  morCgags  is  not  to 
be  postponed  to  a  prior  equitable  one  on  the 
groond  of  not  bating  got  in  the  title-deeds, 
unless  there  has  been  fraud  or  wilful  negligence 
on  the  part  of  the  legal  mortgagee,  and  these 
are  not  to  be  imputed,  if  there  has  been  a  bond 
fidi  inquiry  after  the  deeds,  and  a  reasonable 
excuse  for  their  non-delivery.  The  principle 
here  lud  down  is  one  of  that  false  character 
which  IbmIs  to  much  litigation  awl  much  un* 
certainty. — ^What  is  the  test  of  a  b<md  Jide 
inouiry? 

in  one  case  it  was  held,  that  where  the  legal 
mortgagee  had  inquired  for  the  deeds  and  re- 
lied upon  the  promise  of  the  mortgagor  to  send 
them,  that  was  not  such  fraud  or  negligence  as 
would  postpone  the  legal  mortgage  to  a  prior 
equitable  one.  Now,  here  the  equitable  mort- 
gagee was  cheated  by  the  falsenood  of  the 
mortgagor,  and,  as  it  appears  to  me,  the  negli- 
gence of  the  legal  mortgagee.  Is  it  not  negli- 
gence to  rely  upon  a  mere  promise,  when  the 
rights  of  another  are  to  be  affected  ?  '*  Where 
are  the  deeds  ? "  "  I'll  send  them  to-morrow." 
And  this  was  sufficient  to  oust  the  equitable 
mortgagee.  Is  it  too  much  to  say  that  the  re- 
joinder should  have  been— "Very  well;  wait 
till  to-morrow,  and  when  I've  got  the  deeds  you 
shall  have  the  money." 

The  requisitions  stated  to  be  necessary  to 
rebut  the  notion  of  fraud  are  exactly  those  with 
which  a  fraudulent  person  would  comply.  The 
total  absence  of  inquiry  by  a  legal  mortgagee 
as  to  the  title-deeds  is  not  evidence  of  fraud, 
but  neglif(ence.  On  the  other  hand,  an  inquiry 
as  to  the  title-deeds  is  quite  consistent  with  pre- 
meditated fraud,  for  the  inquiry  may  form  part 
of  the  scheme.  Now,  inquiry  is  rather  evi- 
dence of  a  bond  Jide  intention  tnan  fraud,  for  a 
man  intending  to  commit  a  fraud  would  be 
verv  short-sighted  indeed,  if  he  did  not  comply 
witD  those  simple  conditions  which  are  at  pre- 
sent required  to  make  it  appear  the  contrary. 

"To  lie  like  truth,  and  still  most  truly  he," 
is  the  motto  of  many  a  deceiver.  The  array  of 
eminent  Judges  who  have  upheld  this  doctrine 
is  so  imposing,  that  diffidence  in  maintaining 
the  contrary  must  be  taken  for  granted,  with- 
out being  expressed  ;  but,  notwithstanding,  the 


safest  general  rule  to  lay  down,  as  it  appears  to 
me,  is  to  require  the  legal  mortgsgee  to  get  ha 
the  title-deeds,  and  not  rely  upon  promises,  and 
(apparentiy)  reasonable  excuses,  on  the  part  of 
the  mortgagor  who  has  previously  pledged  th» 
deeds  with  another  person  for  money. 

J9.  M» 


NOTES  OF  THE  WEEK. 


NSW   RBCOEDBB, 

Graham  Willmorb,  Esq.,  Q.C.,  Judg^e 
of  the  Somersetshire  County  Court  (Circmt 
No.  67),  has  been  appointed  Recorder  of  Wells, 
on  the  death  of  John  Monson  Carrow,  Esq. 

!  LAW   APPOINTMBNTg. 

I  The  Queen  has  been  pleased  to  appoint 
George  Young,  Esq.,  Advocate,  to  be  Sheriff 
of  the  Shire  or  Sheriffdom  of  Inverness,  in  the 
room  of  William  Fraser  Tytler,  Esq.,  deceased, 
—From  the  London  Gazette  o(27ih  September. 

William  Forbes  Skene,  Esq.,  Writer  to  the 
Signet,  has  been  appointed  Deputy  Clerk  of 
Sessions  in  Scotland,  vacant  by  the  decease  of 
James  Martin,  Esq. 

Robert  Dougan,  Es^.,  has  been  appointed 
Queen's  Advocate  at  Sierra  Leone, 


FURTHER   LAW   REFORMS. 

Although  the  assembling  of  Parliamant  ia 
probably  distant  upwards  of  three  months,  it 
may  not  be  inaopropriate,  at  the  present  time, 
to  remind  the  Profession  of  the  subjects  which 
may  come  under  consideration  in  the  neit 
Session. 

let.  A  new  Act  will  be  proposed,  founded 
on  the  Second  Report  of  the  Common  Law 
Commissioners,  which,  it  may  be  eapected,  will 
complete,  for  some  time  at  least,  that  branch  of 
alteration  or  amendment. 

2nd.  An  attempt  will  be  made  to  simplify 
the  Law  of  Real  Property,  followed  by,  or  con- 
nected with  it,  a  general  register  of  deeds. 

3rd.  The  Ecclesiastical  Courts  will,  no 
doubt,  become  the  objects  of  an  extensive 
reform. 

4th.  We  are  assured  that  a  new  Reform 
Bill  will  be  introduced. 

5th.  The  Attorneys  and  Solicitors  will  not 
fail  to  renew  their  application  for  the  reniOTal 
of  the  remainder  of  that  long-standing  griev- 
ance— the  Certificate  Tax. 

6th.  The  Law  of  Debtor  and  Creditor,  and 
particularly  the  Law  of  Bankruptcy  in  Scot- 
land, will  come  under  revision. 


RECENT   DECiSIOMS   IN  THE  SUPERIOR   COURTS, 

AND    SHORT   NOTK8   OF    CASBt. 


QottUeb  V.  Cranch.    July  19,  1863. 

AUNUITY.^INSURAlfCR  OF  tIFR  OF   GRANT- 
OR RY   GRANTBB. — RIGHT  TO   POLICY* 

Held,  on  appeal  from  Vice-chancellor  Stuart, 


that  the  grantee  of  an  annmty,  who  had  w- 
sured  the  grantor^s  life,  voas  entitled  to  the 
policy  on  the  re^purchaae  of  the  annuity, 
under  a  power  in  the  deed  by  the  grantor. 

This  was  an  appeal  from  the  Vice-Chan* 
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ooilor  Simari,  It  appeared  that  on  the  plaintiff 
gnnting  an  annaity  to  the  defendant,  Mrs. 
Cnuncb,  she  had  insured  bis  life,  and  on  the 
re^pnrcbase  under  a  power  reserved  of  the  an« 
BoUy,  a  question  arose  as  to  who  was  entitled 
to  the  benefit  of  the  policy, 
ia  Ckaadlesi  and  Speed  for  the  plaintiff;  Gif" 
ford  for  the  defendant  and  appellant. 
QbTfae  Lords  Justices  said,  that  the  policy  be- 
longed to  the  defendant,  wbo  effected  it  for  her 
own  protection  or  advantage,  and  might  have 
been  dropped  or  kept  on  foot  at  her  own  choice, 
and  it  therefore  belonged  to  the  grantee ;  and 
tbe  appeal  was  accordingly  allowed. 

Ma^Ur  at  tbe  Vialli. 
Hobson  V.  Neal.     May  28,  1853. 

PAYMENT    OP    LEGACY     DUTY     ON     FUND    IN 
COURT.— COSTS    OP   CROWN. 

The  Crown  is  not  entitled  to  costs  on  a  dc- 

iition  for  the  distribution  of  a  funa  in 

Court,  where  it  has  failed  on  a  case  at  law 

as  to  the  payment  of  legacy  duty  thereon, 

A  QUESTION  arose  in  this  petition  for  the 

diatiibution  of  a  fund  in  Court  whether  the 

Crown,  who  had  claimed  legacy  duty  thereon 

but  £uled  on  a  case  to  the  Court  of  Exchequer, 

was  entitled  to  costs. 

IF.  M,  James  for  the  Crown ;  Bagshawe  for 
the  parties  interested. 

Tbe  Master  of  the  Rolls  said,  that  tbe  costs 
must  be  refused. 


fSitt'€f3muel\av  SimHrrinn?. 
Bickford  v.  Chalker,    June  24,  1853, 

RBNKWAL     OP     LEASE.  —  PROCEEDING     AT 
CHAMBERS. 

Held,  that  the  renewal  of  a  lease  is  to  be  ob- 
tained by  summons  at  Chambers,  and  not 
by  petition. 
In  this  petition  for  the  renewal  of  a  lease, 
tbe  Vice-Chancellor  said,  that  the  proper  course 
wis  to  proceed  by  summons  at  Chambers. 
Bazalgette  in  support. 


^{ce'Cf^anreHnr  BStootr. 
Page  v.  Soper.    July  23,  1863. 

MARRI AGE    SETTLEMENT.  —  CONSTRUCTION 
— HUSBAND    AND    WIPE. 

Banl-  annuities  were  settled  in  trust  to  pay 


the  dividends  to  the  wife  for  Hfe,  and  at  her 
death,  as  she  might  by  tcill  appoint,  and  in 
default  of  appointment,  to  her  extcutors 
and  administrators  :  Held,  that  Jier  atng- 
nee  on  her  surviving  her  husband,  wn  eii- 
titled  to  the  annuities. 

This  was  an  application  in  reference  to  the 
construction  of  a  marriage  settlement,  whereby 
certain  bank  annuities  were  settled  in  trust  to 
pay  tbe  dividends  to  the  wife  for  her  separate 
use  for  life,  and  after  her  death,  as  she  miglit 
by  will  appoint,  and  in  de£su1t  of  sneh  a(H 
pointment,  to  her  executors  and  adnuaiitra- 
tors.  It  appeared  that  the  wife  had  snmred 
her  husband  and  had  assigned  to  the  plaiii- 
tiff. 

The  Vice-chancellor  said,  that  in  accordance 
with  the  decision  in  Devall  v.  Dickens,  9  Jar. 
550,  the  fund  must  be  transferred  to  the  as* 
signee. 


In  re  ■ 


Court  0f  CjT^equrr. 
-,  Gent,,  one,  ^-c.    June  13, 1853. 


ATTORNEY.  —  STRIKING  OFF  ROLL.— BULE 
NISI.  —  APPLICATION  ON  LAST  DAY  OF 
TERM.     * 

A  rule  was  refused  on  the  last  day  of  TYinitf 
Term  to  strike  an  attorney  off  the  roH  and 
held,  that  such  rule  is  only  nisi,  althouyk 
the  attorney  has  been  already  struck  ojf 
the  Queen* s  Bench  roll  on  account  of  eon- 
tempt. 

This  was  a  motion  for  a  rule  absolute  in  tbe 
first  instance  to  strike  off  the  roll  of  this  Court 
an  attorney  who  had  been  struck  off  the  roll  of 
the  Court  of  Queen's  Bench  for  contempt.  It 
appeared  the  contempt  was  for  not  answer- 
ing certain  aflidavits,  charging  that  he  had 
allowed  unqualified  persons  to  practise  in  his 
name. 

Atherton  in  support. 

ITie  Court  said,  that  as  tbe  application  was 
on  the  last  dav  of  Term  it  must  be  refused,  as 
it  was  not  right  the  rule  (which  would  be  nisi 
only,  according  to  re  Wright,  1  Exch.  R«  653) 
should  be  pending  during  the  long  vacation. 


ANALYTICAL    DIGEST   OF   CASES, 

REPORTED  IN  ALL  THE  COURTS. 


€outt<J  of  iEquitg. 

RAILWAY  COMPANIES. 

1.  Land  taken  for  purposes  of  railway  and 
buildings  connected  therewith.—  Construction  of 
provision  in  Act. — A  provision  in  an  Act  for 


making  a  railway,  that  certain  land  to  be  pur- 
chased by  the  railway  company  should  be  ap- 
propriated to  and  used  aolekf  lot  the  P'^T^®! 
of  the  railway  and  the  buildings  connected 
therewith  (except  such  part  as  might  be  re- 
quired by  the  Board  of  Ordnance,  or  for 
widening    approaches   to    the   statioa)^  ana 
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should  not  be  used  or  employed  jfor  erecting 
thereon  any  coke  ovens,  or  for  any  other  pur- 
poses (the  necessary  railway  purposes  only  ex- 
cepted) by  which  any  nuisance  might  be  cre- 
ated, or  the  other  property  of  the  vendors  in 
any  way  damaged  :  Held,  to  refer  to  the  use  of 
the  land,  or  the  mode  in  which  it  was  to  be 
laid  out  or  applied,  and  not  to  refer  specHicaHy 
to  the  use  of  the  buildings  which  might  be 
erected  upon  the  land. 

That  "  buildings  connected  therewith,"  did 
not  mean  buildings  only  connected  locally  with 
the  railway,  but  meant  buildings  specially  ap- 
plicable to  the  uses  of  that  particular  railway ; 
and  that  the  construction  of  the  clause  was 
not  to  be  f^vemed  bv  considerations  of  what 
would  or  would  not  be  connected  with  other 
and  difierent  railways. 

That  the  building  erected  by  the  company 
being  used  a«  a  custom-house  for  the  examina- 
tion of  the  luggage  of  passengers  landing  from 
the  continent,  many  of  whom  travelled  by  the 
railway,  such  user  was  a  purpose  connected 
with  the  railway ;  and  that  the  use  being,  to 
some  extent,  for  such  purpose,  it  did  not  cease 
to  be  so  within  the  meaning  of  the  provision, 
merely  because  all  the  purposes  for  which  the 
buildmg  was  used  were  not  purposes  connected 
with  the  railway.  Wardeny  Sfc,  of  Df)ver  Har^ 
hour  v.  South  Eastern  Railway  Company,  0 
Hare,  489. 

2.  Agreement, — Construction,  —  Restoration 
of  surface, — ^Lessees  of  premises,  occupied  by 
them  as  a  ropery,  agreed  to  withdraw  their  op- 
position to  a  bill  in  Parliament  for  a  railway 
which  would  intersect  the  ropery.  The 
agreement,  among  other  stipulations,  provided 
tnat  the  railway  should  be  so  constructed  as 
that  when  finished  the  level  of  the  ropery  should 
not  be  altered,  nor  the  surface  of  the  ropery  be 
in  the  least  respect  diminished :  Held,  that  the 
railway  company  were  bound  to  restore  the 
surface  so  as  to  be  available  for  all  purposes 
to  which  it  might  have  been  applied  before 
the  construction  of  the  railway,  and  not  for 
the  purposes  of  a  ropery  only.  Harby  v.  East 
and  West  India  Docks  and  Birmingham  Junc- 
tion Rttihoay  Company,  I  De  G.,  M'N.  &  G. 
290. 

3.  Lands*  Clauses*  Consolidation  Act, — Re- 
fnainder-men  need  not  be  served  with  petition  of 
tenant  for  life  for  re-investment  of  purchase- 
moneys. — The  petition  of  a  tenant  for  life  under 
the  Lands'  Clauses'  Consolidation  Act,  1845, 
for  re-investment  in  the  purchase  of  land  of 
the  proceeds  of  settled  property  taken  by  a 
railway  company,  need  not  be  served  upon 
any  person  entitled  in  remainder.  Exparte 
Staples,  in  re  Browne,  1  De  G.,  M'N.  &  6. 
294. 

4.  Specific  performance,  —  Expiration  of 
powers. — ^The  promoters  of  a  railway  company, 
in  consideration  of  a  landowner's  opposition  to 
the  bill  being  withdrawn,  agreed  to  pav  him 
4,500/.,  as  the  purchase-money  of  lana,  not 
exceeding  eight  acres,  to  be  taken  by  the  com- 
pany for  the  formation  of  this  railway,  and  for 
consequential  damage.    The  Act  was  obtained, 


and  the  agreement  adopted  by  the  company  in 
consideration  of  the  landowner  releasing  the 
promoters  from  their  covenant.  The  agree* 
ment  was  so  framed  as  to  render  it  doubtfnl 
whether  it  was  not  to  be  contingent  on  tha 
formation  of  the  railway.  The  railway  was 
abandoned,  and  after  the  ctpiration  of  the  time 
limited  for  the  acquisition  of  land  for  the  pur* 
poses  of  the  undertaking  by  the  company,  the 
landowner  filed  a  claim  for  a  specific  perfbrm- 
ance  of  the  agreement :  Held,  to  be  a  case  in 
which  a  decree  would  produce  more  injustice 
than  Justice ;  and  a  specific  performance  was 
therefore  refused.  fVebb  ▼.  Direct  Jtondam 
and  Portsmouth  Railway  Company,  1  De  G., 
M'N.  &  G.  521. 

5.  Agreement  of  landowner  with,  —  Specific 
performance, — Delay. —  Want  of  mutuality, — 
Heads  of  agreement  were  signed  by  agents,  on 
behalf  of  a  railway  company,  which  was  soli- 
citing a  bill  in  Parliament  for  a  branch  line, 
and  an  opposing  landowner.  Among  other 
stipulations,  they  provided  that  400^  per  acre 
was  to  be  paid  "  for  the  land  required  **  in  one 
set  of  parcels,  other  sums  for  the  "  land  re* 
quired "  in  other  sets  of  parcels,  and  1,000/. 
for  depreciation  of  homesteads.  On  these 
heads  being  signed,  the  landowner  withdrew 
his  opposition,  and  the  bill  passed  in  July, 

1847.  It  limited  the  time  for  completing  the 
line  to  five  years  from  the  passing  of  the  Act. 
In  September,  1847>  the  solicitors  of  the  land- 
owner sent  to  the  company  a  draft  of  a  pro- 
posed and  more  detailed  Sffreement,  in  order 
that  such  an  agreement  might  be  formally  exe- 
cuted by  the  company.  After  repeated  appli- 
cations to  them  to  hare  the  draft  agreement 
returned,  the  company's  solicitors,  in  October, 

1848,  stated  that  the  matter  was  not  pressing 
as  there  was  no  present  intention  of  making 
the  line.  In  December,  1848,  the  company's 
solicitors  returned  the  draft  agreement,  so 
settled  as  to  make  it  conditional  on  the  forma- 
tion of  the  railway.  The  landowner's  solicitors 
immediately  objected  to  this  construction  of 
the  heads  of  agreement ;  and  on  the  30th  of 
January,  1849i  stated,  that  unless  the  com- 
pany were  prepared  to  execute  an  absolute 
agreement,  proceedings  would  be  taken  at 
once  to  compel  the  formation  of  the  line.  In 
February,  1849,  the  company  expressed  (by 
their  solicitors;  their  intention  to  abide  by  the 
alterations  in  the  draft  agreement,  and  to  ac- 
cept service  of  any  process.  In  July,  1850, 
the  landowner  filea  a  claim  for  specific  per- 
formance. 

Held,  that  the  agreement  was  not  suflSciently 
definite  to  be  enforced. 

That  the  delay  was  a  sufficient  answer  to  the 
suit. 

That  the  remedy  by  way  of  specific  perform- 
ance failed  for  want  of  rautuahty,  and  by  rea- 
son of  an  action  at  law  affording  complete 
justice. 

On  the  defendants  undertaking  to  admit  in 
an  action  that  the  heads  of  agreement  were 
adopted  under  their  corporate  seal,  the  claim 
was  dismissed.    Lord  Stuart  v.  Londbn  and 
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6.  Agreement  wUh,  in  oomaideration  qf  wiik* 
drawalqfojwoiition  to  bill  emtendmg  pvmefM*-^ 
Specific  perfornumce, — ^A  railvay  compaoy  dp* 
pied  to  PArliament  for  powers  to  nuke  a 
branch  between  fV.  and  S.,  with  a  diverging 
line  to  join  another  railway.  They  also  ceo- 
templated  a  junction  with  the  other  nulway  by 
means  of  a  more  direct  diverging  line,  but  this 
project  was  not  on  the  deposited  plan.  The 
branch  between  IV.  and  S.  intersected  the 
lands  of  the  ulaintiff,  as  to  a  portion  of  which 
he  was  seised  in  fee  sinaple,  and  as  to  another 
portion  only  for  life,  llie  plaintiff  opposed 
the  scheme ;  and  in  consideration  of  the  with- 
drawal of  his  opposition,  the  company,  by 
deed,  under  their  corporate  seal,  agreed  to 
purchase  the  whole  of  his  lands,  and  to  obtain 
the  necessary  powers  for  enabling  him  to 
convey  in  fee  simple.  The  purchase-money 
was  payable  18  months  after  the  passing  of 
the  Act.  The  agreement  was  entered  into 
by  the  company  with  reference  to  the  pco- 
iected  diverging  line  not  before  Parliament, 
but  of  this  the  plaintiff  was  not  aware.  The 
Act  passed,  limiting  the  construction  of  the 
branch  between  IV.  and  S.  The  company 
abandoned  the  intention  of  making  the  branch, 
and  gave  notice  to  the  plaintiff  that  they  did 
not  require  any  of  his  land.  The  biU  was  filed 
within  three  months  and  a  half  after  the  reeeipt 
of  this  notice,  and  twenty-three  months  alter 
the  passing  of  the  Act:  Held,  that  the  ««b- 
pany  were  bound  specifically  to  perform  the 
agreement;  and  that  it  was  not  a  valid  obfee- 
tion  to  the  enforcement  of  the  contract,  that  to 
make  a  good  title  would  involve  the  neceMity 
of  an  application  to  ParliamenL  Hmokee  v. 
Eastern  Couutiee  Railway  Company,  1  De  6., 
M'N.&G.  737. 

Cases  oiled  in  the  judgment:  Sttoley  v.  Chester 
and  Birkenhead  Railway  Company.  1  RaiLCa. 
58;  5  Myl.  &  C.  773;  £dwards  ▼.  Gnind 
Junction  Railway  Company,  1  Rail.  Ca.  175; 
1  M7I.  &  C.  650 ;  Simpson  v.  Lonl  Howden, 
1  Rail.  Ca.  3i6 ;  9  C.  &  P.  61 ;  Lord  Petre  v. 
Eastern  Counties  Railway  Company,  1  Rail. 
Ca.  46f ;  Great  Western  Railway  Company  y. 
Birmingham  and  Oxford  Junction  Railway 
Company,  ^  Phiil.  597. 

7.  Letter  by  solicitors  to  banker  for  pojfment 
to  them  0/  money  due  to  engineers. —Equitable 
assignment,— X  railway  company  was  indebted 
to  A.,  their  engineer,  who  was  greatly  indebted 
to  his  banker :  the  latter  having  pressed  for 
payment  or  security.  A,,  by  letter  to  the  solici- 
tors of  the  company,  authorised  them  to  re- 
ceive the  money  due  to  him  from  the  railway 
company,  and  requested  them  to  pay  it  to  the 
banker :  the  solicitors*  by  letter,  promised  the 
banker  to  pay  him  such  money  on  receiving  it : 
Held,  that  this  did  not  amount  to  an  equitable 
assignment  of  the  debt.  Rodick  v.  Gandell,  I 
De  G.,  M'N.  &  G.  763. 

8.  Foret^R  acquiescence, — Accounts, — Poioer 
of  general  mee(t»^.— By  the  rules  of  a  foreign 
railway   company,   established   as  a  Soci4t^ 


it  «M  Mfided  Ifaal  tiv 
meeting  noAVieiiad  hy  natiee,  abonld . 
the  whole  jbody  of  aharriioUbrs*  aa 
take  e^gaiMMoe  «f  tJw  •eoooato  and 
and  tisat  their  approval  of  the  balaneas  shmM 
ooa|»letaly  diaduaqge  the  board  of  diaeatata* 
Two  of  the  £i^eh  diraetaia  retired  im^rmnm 
queaea  of  tha  aawll  ansannt  |Mid  np.  AAv* 
warda»  by  the  anaetiaa  of  theasiicitor  1 . 
by  the  committee  of  managameittv  tbey  i 
to  several  English  su^cribera  tha  amoaot  of 
thair  defMNSts  wkhoot  iatereet^aad  bwigiit  up 
the  shares  of  others,  and  paid  orar  the  \ 
of  the  deposits  in  their  bands  ao  the  aan 
directors  of  the  company,  who  reeetred  it 
sanctioned  the  transaetjon.  Some  eharehokU 
ers  on  behalf  of  themselves  and  the  others,  ikd 
a  bill  against  the  directors,  alleging  that  ^a 
company  carried  an  tbeir  afiairs  in  eonfonoaity 
with  the  rules,  and  praying  that  the  two  retiiad 
directors  might  make  good  the  retanrnad  da- 
posits.  It  appeared  that  the  aceoantahad  baaa 
fairly  submitted  to  the  general  asaating,  and 
passed :  Held,  that  the  general  meetiag  kmd 
the  power  to  sanction  and  had  aanctiaaad  tha 
proceedings,  and  that  the  bttl  had  baea  pr#. 
perly  dismissed.  Kent  v.  Jadtsot^  2  Dt  &, 
M<N.  &  G.  49. 

9.  Cmuitnsetum  of  specM  Act* — Ciimiifsaay 
with  Lands'  Clauses'  ConsoUdatiw  Aet.^SaH 
of  manufactory. -^TmnneL^The  special  Act  ai 
a  railway  company  incorporated  ao  mncbof 
the  Ldmds'  ClMaes'  ConaoUdatioB  Act  as  «ai 
not  inconsiatent  with  it.  It  aleo  ncovided,  that 
such  parts  of  the  line  as  passed  tnrough  a  aer- 
tain  specified  piece  of  land  should  be  arehad 
over,  so  as  to  i^rd  to  the  owner  a  commmft- 
cation  between  the  severed  portions:  Heid» 
that  this  provision  was  not  inconsiatent  with* 
and  therefore  did  not  exclude  the  operation  of, 
8.  92  of  the  Lands'  Clauses'  Consolidation  Ac^ 
which  provides  that  no  party  shall  be  required 
to  sell  part  of  a  manufactory  if  he  shall  be  able 
and  willing  to  sell  the  whole. 

Land  included  in  the  same  wall  widi  tin* 
plate  works,  and  used  for  the  deposit  of  aahea 
from  the  works  :  Held,  to  be  a  part  of  a  manu- 
factory, within  the  92nd  section  of  the  Lands* 
Clauses'  Consolidation  Act,  although  the  tno 
portions  of  the  property  were  separated  by  a 
road,  over  which  a  stranger  had  a  right  of 
way. 

Where  a  company  had  given  notiee  to  taka 
part  of  a  manufactory,  and  were  Tequired  to 
take  the  whole  under  the  above  section :  HeU 
that  they  could  not  escape  from  the  necesssty  of 
so  doing  by  changing  th^  plan«  and  passing 
under  the  part  comprised  in  their  notice  by  a 
tunnel,  whether  auch  a  uroceeding  wouM 
amount  to  taking  a  part  of  tne  manufactory  or 
not. 

SembU,  that  it  would  amount  to  taking  apait 
of  the  nanufactory .  Spa^rom  v.  Osiford,  War^ 
eester,  and  Woherhampiw^  RaUway  Ceaipaay» 
2  De  G.,  M*N.  &  G.  94. 

And  aee  Great  fVestem  Raiiwoy  Compaujf  t. 
Oa^ord,  fVowoester,  and  IVol^erkamptiou  RmU" 
way  Compai^y,  6  De  G.  &  &  437. 
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eompanv,  under 


10.  Pmfmeni  mlo  Owrf.- 
Act, — Pressure — A  milwmy 
preseore,  paid  the  irarchase-monev  fur  laodt 
oottght  of  a  corporation  to  the  yendors,  instead 
of  payiog-  it  into  Court  under  the  8  &  9  Vict 
c.  18,  8.  69.  Upon  a  bill  filed  by  the  former, 
the  latter  were,  on  motion,  ordered  to  pay  into 
Court  the  purchaae-money  in  their  hands  for 
the  purpose  of  interim  protection,  haadtm  and 
Ihrtk  Western  Rtdlvoay  Company  v.  Corpora- 
Hon  of  Lancaster,  15  Bear.  22. 

And  ace  Pearce  v.  Wycombe  Railway  Com- 
pany, 1  Drewry,  244 


and  eoQcfitidn  in  life  of  the  haaband  and  wUb^ 
and  to  the  expectanciee  of  the  children :  the 
husband  subseqnently  prasented  a  petition 
under  the  Insolvent  Debtors'  Protection  Act, 
upon  which  an  oflSctal  assignee  was  anpointed, 
and  an  order  for  protection  grantea  on  the 
terms  of  his  paying  30/.  a  year  oot  of  the  divi- 
dends of  the  settled  estate,  in  discharge  of  his 
debts:  the  husband  and  wife  afterwards  as- 
signed all  their  interest  in  the  trust  fond  to 
H.  O.,  an  assignee,  for  valuable  consideration. 
I  The  trustees  having  paid  the  fund  into  Court 
under  the  provisions  of  the  Trustee  Relief  Act^ 


Al9o  Oxford,  Worcester,  and  Wolverhampton  I  the  infant  children  presented  a  petition  asking 


Railteay  Company  v.  South  Staffordshire  Rail- 
foaij  Company,  1  Drewry,  255. 


TRUSTEES. 


1.  Breach  of  trust, — Tenant  for  life  made 
responsikle  /©r.—Par^w.— Trustees  are  liable 
for  not  taking  proper  steps  to  get  the  trust 
fund  transferred  into  their  names. 

Tenant  for  life,  who  had  obtained  ihe  benefit 
of  a  breach  of  trust,  made  responsible,  upon  a 
bill  for  that  purpose  instituted  by  ihe  trustees. 

Two  classes  of  trustees  had  committed  a 
breach  of  trust :  Held,  that  the  eesiuis  que  trust 
might  proceed  against  the  one  class,  without 
making  the  other  class  parties.  M'Oaehen  v. 
Dew,  15  Beav.  84  ;  Dew  v.  M'Gaehen,  ib. 

Cue  cited  in  the  judgment :  Clough  r.  Bond,  5 
Mjl.  &  Or.  490. 

2.  To  what  extent  chargeable  for  fum-MMf N 
mnt  where  several  kmds  of  investment  are  with' 
•a  scope  qf  /nw/.— Where  a  testator  directs  his 
trustees  to  invest  trust  moneys  in  Parliamentary 
stocks  or  funds,  or  on  rtsl  securities,  and  they 
omit  so  to  invest  it,  the  oestuis  que  trustent 
have  not  the  option  of  chai^ng  them  with  the 
moneys  which  would  have  been  produced  if 
the  moneys  had  been  invested  in  the  funds,  but 
«e  only  entitled  to  have  the  trust  moneys  re- 
plsced,  wi4b  interest  at  4l.  per  cent. 

It  is  not  necessarily  a  breach  of  trust  under 
such  a  will  to  continue  in  their  actual  state  of 
investment   part  of  the  assets,  consisting  of 


that  the  dividends'  of  the  whole  trust  fund 
I  might  be  applied  for  their  maintenance  and 
support,  the  amount  being  not  more  than  suf- 
ficient for  that  purpose :  this  petition  was  op- 
I  posed  by  R.  O,    The  Lord  Chancellor,  how- 
j  ever,  made  the  order,  holding  that,  under  the 
terms  of  the  settlement,  the  diildren  were  en- 
titled;  but  without  deciding  what  he  would 
have  done  if  it  had  been  shown  that  the  money 
borrowed  from  R,  0.  had  been  directly  for  tlM 
benefit  of  the  children,  and  without  determin- 
ing what  was  the  efl^t  on  the  interest  of  the 
husband  of  the  order  for  protection. 

Held,  also,  that  the  question  raised  was  a 
matter  which  it  was  competent  for  the  Court 
to  deal  with  on  petition  under  the  Trustees' 
Relief  Act  In  re  Daiion,  1  De  G.,  M'N.  & 
6.  265. 

4.  Appoiniment  thorns  trustee  wsdsr  power, 
where  there  are  two  vacancies. — By  a  settle- 
ment,  lands  were  assured  to  A.  and  B.  upon 
certain  trusts,  with  a  power,  in  case  they  or 
either  of  tham,  or  any  trustee  or  trustees  to  be 
appointed  under  the  power,  should  die  or  be- 
come unwilling  to  act,  for  the  settlor,  during 
his  life,  and  after  his  decease,  for  the  acting 
trustees  or  trustee  for  the  time  being,  or  for  the 
executors  or  administrators  of  any  surviving 
trustee  to  nominate  any  fit  person  or  persons 
to  supply  the  place  of  the  trustees  or  trustee  so 
dying  or  becoming  unwilling  to  act.  A.  never 
executed  the  deed,  nor  acted.  Afler  A.'s  death, 
B.,  being  desirous  of  retiring,  nominated  C.  to 
be  a  new  trustee,  and  conveyed  to  C.  all  the 
trust  estate.    After  B.*n  death,  on  account  of 


fi'^ffhS^j?"^'-     ^*^»^^-  RoWwoif,  1  DeJoubts^J  "to  thevaliditVoTthVappointmin^ 

'  w  IN.  &  u.  247.  I  the  executor  of  B.  executed  a  deed,  appointing 

Cases  cited  in  the  judgment:   Marth  v.  Hunter,    C.  and  D.  to  be  trustees  of  the  settlement  in 

6  Madd.  S95 ;   Hookley  v.  Bsutoek«  1  Rass.  |  the  place  of  the  original  trustees ;  and  by  the 

141;    \V«te»   V.  Girdlestone,   6  Bear.  188 ;  i  game  deed,  C.  conve}-ed  the  property  to  the  use 

Ame«  V.  Parkiason,  7  Beav.  379 ;  Ouieley  v.  of  himself  and  D,    They  then  sold  the  trust 


Aiutruther,  10  Beav.  456 ;  Slieplierd  v.  Mouli, 
4Hara,  500;  Kees  r.  Williams,  1  De  G.& 
S.  314. 

3.  Marriage  settlement.  —  Constructiou,  — 
ProemoA  for  children, ^Insolvency  qf  Parents, 
— Practice. — By  marriage  settlement,  a  sum  of 
stodc  was  vested  in  trustees,  upon  trust  to  pay 
the  dividends  to  the  husband  and  wife  and  the 
TOvivor,  during  life,  upon  the  conditron  that 
thev  should,   during  the  minorities  of  their 


estate  under  a  power  of  sale  in  the  settlement : 
Held,  that  the  survivor  of  the  original  trustees 
had  not  been  guilty  of  a  breach  of  trust  in  ap- 
poin^ng  only  one  new  trustee,  and  that  the  two 
new  trustees  were  well  appointed,  and  had 
validly  exercised  the  power  of  sale  so  as  to  ex- 
onerate the  purchasers  from  responsibility. 

The  bill  contained  an  allegation  that  the  new 
trustee  first  appointed  was,  when  the  sales 

,   ^   ...^  .^...w..w.^«  ^-  ...^..    were  made,  the  sole  trustee  of  the  settlement. 

^ildren,  find  and  provide  them  with  suiuble  Semble,  that  this  allegation  would  not  have 
^^t,  clothing,  and  general  maintenance  and '  precluded  the  plaintiflT  from  insisting  upon  the 
support,  in  proportion  to  the  circumstances  mvalidity  of  the  appointment  of  that  trustee.  If 
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tbe  appointment  had  been  invalid.    MiUer  v. 
Priddon,  1  De  G.,  M*N.  &  G.  335. 

5.  Power  to  fell  timber.—  Remoteness, — By  a 
settlement,  family  estates  were  vested  in  trus- 
tees, upon  trusts  to  raise  monevs  towards  the 
discharge  of  incumbrances :  and,  subject  there- 
to, upon  trust  for  a  father  for  life,  with  remain* 
der  to  his  eldest  son  for  life,  without  impeach- 
ment of  waste,  subject  to  a  power  thereinafter 

given  to  the  trustees,  with  remainder  to  the 
rst  and  other  sons  of  the  son  in  tail  male, 
with  remainder  to  the  heirs  and  assigns  of  the 
father  in  fee.  The  power  given  to  the  trustees 
was,  that  it  should  be  lawful  for  them  at  any 
time  or  times  thereafter,  as  lon^  as  there  should 
be  any  mortgage  upon  the  estates  (but,  after 
tbe  death  of  the  father,  not  without  the  consent 
of  the  son,  if  living,  in  writing),  to  fell  timber 
upon  the  estates,  and  to  apply  the  proceeds  in 
discharge  of  the  incumbrances  :  Held,  that  the 
power  in  the  trustees  to  cut  timber,  so  long  as 
any  mortgage  debt  remained,  was  paramount 
to  any  right  in  the  son  to  cut  timber. 

Hetdj  also,  that  the  power  was  not  to  any 
extent  invalid  as  tending  to  perpetuity.  Briggs 
T.  Earl  of  Oxford,  1  De  G.,  M*N.  &  G.  363. 

6.  Lapse  of  time  between  transaction  com- 
plained of  and  suit, — Effect  of  length  of  time 
elapsing  between  the  transactions  complained 
of  and  the  institution  of  a  suit  for  relief  against 
them,  where  the  fiduciary  character  on  which 
the  title  to  relief  is  founded,  has,  de  facto, 
ceased  for  a  long  period,  evidence  has  been 
lost,  and  it  has  become  impossible  to  restore 
the  defendant  to  the  same  position  as  he  would 
or  might  have  been  in,  if  the  suit  had  been 
properly  brought.  Beaden  v.  King,  9  Hare, 
532. 

7.  Non-interference, — Enforcing  trust.  —The 
non-interference  of  the  trustees  for  a  long 
period,  does  not  preclude  them  or  their  repre- 
sentatives from  sustaining  a  suit  for  carrying 
the  trusts  into  effect,  so  long  as  the  trust  sub- 
sists. But,  semble,  on  the  contrary,  it  is  the 
duty  of  the  trustees  or  their  representative  to 
take  steps  for  enforcing  the  trust.  Hughes  v. 
WelU,  9  Hare,  750. 

8.  Petition  of  executors  of  mortgagee  in  fee. 
-^Vesting  order, — On  the  petition  of  the  exe- 
cutors of  the  mortgagee  in  fee,  who  had  not 
been  in  possession  or  receipt  of  the  rents  and 
profits  of  the  mortgaged  premises,  who  had 
died  intestate  as  to  the  legal  estate,  and  whose 
heir  could  not  be  found,  the  Court,  under  the 
Trustee  Act,  1850,— the  mortgage  debt  re- 
maining unpaid,— made  an  order  vesting  the 
mortgaged  estate  in  such  executors,  subject  to 
the  equity  of  redemption.  Decision  in  In  re 
Meyrick*s  Estate,  9  Hare,  1 16,  overruled.  In 
re  Boden,  9  Hare,  820. 

9.  Infant,  —  Stock  out  of  jurisdiction  not 
within  the  Trustee  Act  of  1850.— Before  the 

Sassing  of  the  15  &  16  Vict.  c.  55,  the  Court 
ad  no  authority  to  make  a  vesting  order  with 
regard  to  stock  neld  by  an  infant  sole  trustee, 
who  was  out  of  the  jurisdiction  of  the  Court. 
Cramer  v.  Cramer,  5  De  G.  &  S.  312. 

10.  Drustee  refusing  to  transfer  stock,  not 


within  Act,  but  within  1  Wm.  4,  c.  36.— Fari- 
ancein  title  to  q^at?t/.— Cos/*.— The  caw  of 
a  trustee  refusing  to  obey  the  order  of  tbe 
Court,  is  not  a  case  provided  for  by  tbe  Trus- 
tee Act,  1850;  but  it  is  a  case  witbia  ibe  I 
Wm.  4,  c.  36,  8. 15,  the  15th  subdivision ;  and 
any  proceeding  to  obtain  the  transfer  should 
be  taken  under  that  Act. 

By  an  order  expressed  to  be  made  in  a  cause 
and  in  the  matter  of  the  Trustee  Act,  1S50,» 
defendant  was  directed  to  transfer  stock.  Upon 
an  affidavit  of  service  of  this  order,  wbicb  was 
instituted  in  the  cause  only,  a  writ  of  attach- 
ment for  disobedience  was  issued,  on  which 
the  defendant  was  in  custody.  Tbe  writ  was 
discharged  for  irregularitv  on  account  of  a 
variance,  but  the  Court  declined  to  give  the 
defendant  costs.  Mackenzie  v.  Mackenzie,  5 
De  G.  &  S.  338. 

U.  Mortgage  of  copyholds  wUh  pover  of 
sale, — Vesting  order  on  infancy  of  mortj/agee's 
heir  in  absence  of  mor/^rc^or.— Copyhold  pre- 
mises were  surrendered,  in  1829,  by  a  debtor, 
to  the  use  of  his  creditor,  his  heirs  and  asanas, 
upon  trust  that  he,  his  heirs,  executors,  admi- 
nistrators, or  assigns,  should  sell  the  sainc, 
and  out  of  the  proceeds  should  pay  to  bimieif. 
his  executors  or  administrators,  200^.  then  doe, 
and  interest.  The  creditor  died  in  1831.  In 
1851,  his  personal  representative  contracted  to 
sell  the  copyhold  premises  for  100/.  Tbe  cus- 
tomary heir  of  the  creditor  was  an  infant.  On 
the  petition  of  the  personal  representative  oj 
the  creditor,  it  appeared  that  the  debtor  had 
died  intestate,  that  there  was  no  personal  re- 
presentative, and  that  proof  of  tbe  tiUc  of  toe 
customary  heir  would  be  very  exoenaite.  ine 
Court  made  an  order  vesting  the  legal  esUte  m 
the  copyhold  premises  in  the  purchaser,  witn- 
out  any  service  either  on  the  c»"*®™fy  ?*J^^ 
on  the  personal  representative  of  the  oeolor. 
In  re  iVise,  exparte  Wire^  5  De  G.  &  S.  415. 

12.  Vesting  order  to  uses  in  bar  ^/^'^ 
Upon  a  petition  presented  under  the  nuswe 
Act,  1850,  sect.  7,  the  Court  decla|;cd,  witbouL 
farther  consideration,  to  make  an  onlertovess 
the  legal  estate  in  a  purchaser  to  uses  m  oar  oi 
dower.  ,  . 

(Such  an  order  was  subsequently  mm  oy 
Vice-Chancellor  Kindersley).  In  re  Hov!ar^> 
5  De  G.  &  S.  435 ;  In  re  Lush,  exparte  GretK 
ib.  436.  J 

13.  Petitioner  deaf  dumb,  and  ^'""7 J" 
come  only  given.  ^  Form  of  order. --J^  °{' 
dumb,  and  blind  person  petitioned  wr  pay- 
ment to  herself  of  7,000/^  carried  to  her  s^ 
rate  account ;  Held,  that  she  might  be  a  pwj 
tioncr  without  a  next  friend  j  bat  the  ^^ 
declined,  without  special  reasons  ■**'?*'  ^j^, 
make  an  order  for  payment  of  taore  than 
income  for  her  benefit.  Form  of  the  order.  i» 
re  Biddulph  and  Poole,  5  De  G.  &  S.  469. 

14.  Vesting  order  against  infant  *^"V 
re/iweJ.— Vesting  order  as  to  the  equity  oi  i^ 
demption  in  the  infant,  against  whoffli  i 
foreclosure   suit,  a  decree  for  sale  ^    j^ 
made,  refused,  on  the  ground  that  tbe  tn 
gagee  had  the  legal  estate,  and  that  all  eqmu^ 
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were  bound  by  the  order  for  sale.    In  re  WiU 
liama,  5  De  G.  fr  S.  515. 

15.  Affpainting  of,  to  convey. — ^A  devise  to 
to  traatees  to  the  uae  of  A,  for  life,  with  re- 
mainders over.  The  trustees  disclaimed.  Under 
a  mistaken  idea  that  the  trustees  had  the  legal 
estate,  an  order  of  the  Court  was  obtained  to 
appoint  new  trustees,  and  the  heir  conveyed  to 
tnem.  A.  then  conveyed  his  life  estate  to  a 
mortf^agee ;  and  afterwards  took  a  conveyance 
from  him  :  Held,  that  A,  was  in  by  the  devise, 
within  the  1  Wm.  4,  c.  47,  and  an  order  was 
made  for  him  to  convey  to  a  purchaser.  Beale 
V.  Tennent,  1  Drewr}%  65. 

16.  Release. — A  trustee,  paying?  the  trust 
money  in  strict  accordance  with  the  tenor  of 
the  trusts,  is  not  entitled  to  a  release  by  deed ; 
secus,  if  he  is  called  upon  to  depart  from  the 
strictly  expressed  trusts. 

Where  a  trust  was  created  by  parol  for  A, 
for  life,  and  to  provide  for  her  funeral  expenses, 
remainder  to  her  two  children,  and  the  tenant 
for  life  and  remainder-men  called  for  payment. 

Held,  that  the  trustee  might  lawfully  insist 
on  a  release  under  seal.  King  v.  Mullins,  I 
Drewry,  308. 

And  see  Exparte  Toumay,  3  De  G.  &  S.  677  > 
and  Earl  of  Lonsdale  v.  Beckett,  4  De  G.  &  S. 
73. 


PRACTICE. 

ABATEMENT. 


Solicitor.— Default.— Costs  of  ifay.— -When 
a  suit  abates,  the  plaintiff's  solicitor  should 
certify  this  fact  to  the  registrar,  in  order  to 
prevent  its  coming  into  the  paper.  In  cases 
of  default,  the  defendants  are  entitled  to  the 
costs  of  the  day.  Saner  v.  Deavin,  14  Beav. 
646. 

APPEAL. 

Decree  against  defendant  with  costs. — Varia* 
tion. — Where  the  Court  below  has,  by  decree, 
given  substantial  relief  against  a  defendant, 
with  costs  against  him  personally,  it  is  com- 
petent to  the  Court  of  Appeal  affirming  the  de- 
cree; as  against  the  relief,  to  vary  it  as  to  the 
costs ;  but  to  render  this  course  correct,  there 
ought  to  be  a  judicial  dissent  as  to  the  costs, 
strong,  clear,  and  undoubting.  ReyneU  v. 
Sprye,  1  De  G.,  M'N.  &  G.  660. 

CEEDITOR. 

Proving  under  decree.  —  Interest.  —  General 
order  not  retrospecHve.—Thc  46th  Order  of 
August,  1841,  entitling  creditors  who  prove 
under  a  decree  to  interest  from  the  date  of  it, 
is  not  retrospective.  OuUard  v.  Watson,  4  De 
O.  &  S.  139. 

Cases  cited :  Trail  v.  Kibbtewhite,  19  Sim.  5  ; 
Spencer  v.  Butler,  5  Jar.  1130. 

DECREE. 
1 .  D^aMU.  —  Absolute  decree. — Prao/tce.— 
Since  the  General  Order  XLIV.  of  August, 
which  directs  that  the  decree  against  a  defend* 
ant,  who  tnakea  default  at  the  hearing,  shall  be 
absolute  in  the  first  instance,  without  giving 


him  a  day  to  show  cause,  the  practice  has  been, 
notwithstanding  the  default  of  the  defendant, 
to  hear  the  cause,  and  make  such  a  decree  as 
the  plaindff  upon  the  pleadings  and  evidence 
is  entitled  to,  and  not  as  theretofore  to  allow 
the  plaintiff  to  take  such  a  decree  as  he  can 
abide  by.  Hakewell  v.  Webber,  9  Hare,  541. 
Case  cited  :  Hayes  v.  Brierley,  S  Dru.  &  War. 
274. 

2.  Mistake. — Costs, — Variation  of  decree  in 
this  case  as  reported  in  3  M'N.  &  G.  635, — 
and,  the  mistake  being  entirely  the  act  of  the 
Court,  application  granted  without  costs.  Hiek'^ 
ling  V.  Bayer,  1  De  G.,  M'N.  &  G.  763. 

DISMISSAL. 

1 .  Want  of  prosecution. —  Without  costs,'^ 
New  decision, — A  decision,  on  the  authority  of 
which  a  suit  had  been  instituted,  being  over* 
ruled,  the  plaintiff  offered  to  dismiss  his  bill 
without  costs  :  Held,  that  this  was  no  answer 
to  a  motion  to  dismiss  for  want  of  prosecution, 
and  that  the  plaintiff  must  either  proceed  or 
have  his  bill  dismissed  on  the  usual  terms* 
Lancashire  and  Yorkshire  Railway  Company  v, 
Evans,  14  Beav.  529. 

2.  Costs. — Security  for  preceding  costs  by 
next  friend  of  feme  covert.— A  new  next  friend 
of  a  feme  covert  plaintiff  being  appointed,  it 
was  ordered,  that  the  former  next  friend  should 
give  security  for  the  costs  up  to  that  time,  and 
the  proceedmgs  were  stayed  in  the  meanwhile. 
No  securitv  having  been  given,  an  application^ 
that,  in  default  of  the  security  being  completed 
within  a  given  time,  the  bill  should  be  die-* 
missed  with  costs,  was  refused.  Payne  v. 
Little,  14  Beav.  647. 

JURISDICTION. 

Order  of  course. — Discharging. — An  appli- 
cation to  the  Master  of  the  RioUs  to  discharge 
a  RoUs'  order  of  course,  made  in  a  cause  at* 
tached  to  another  branch  of  the  Court,  refused, 
with  costs.     Cooper  v.  Knox,  15  Beav.  102. 

PARTIES. 

Amendment. — Supplemental  bill, — Under  an 
order  giving  liberty  to  add  parties  b^  amend- 
ment or  supplemental  bill,  a  plaintiff  may  do 
both.    Minn  v.  Slant,  15  Beav.  129. 

Cases  cited  in  the  judgment :  Gibson  v.  lago,  5 
Hare,  156}  Greenwood  r.  Atkinson,  5  Sim. 
419. 

PROBATB,   DI0CB8AN. 

Palfment  out  of  CoiiW. —- Application  that 
payment  out  of  Court  of  a  sum  of  39/.  ™jg,^t 
oe  made  on  a  York  probate  refused.  [The 
practice  has  since  been  modified.]  Ct^e  v. 
Cope,  14  Beav.  649. 

RBFERBNCE. 

Cases  in  which  inquiries  in  Chambers  may 
be  prosecuted  or  made,  with  or  without  aa 
order  of  the  Court  having  been  drawn  up  di- 
recting sudi  inquiries.  Kelson  v.  Kelson,  9 
Hare,  Ixxxvi. 

BBPBftBMOB   TO  PBBSOHE  OP   0CIBNCE. 

1.  Where  in  a  suit  referred  to  the  Master,  it 
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is  des'red  to  obtian  tbe  ad  vantage  of  the  new  |  want  of  equity.  While  the  dcmtitrer  viu 
powers  conferred  upon  the  Court  oy  the  recent  j  sUnding  for  arKument  the  wife  died,  and  then 
Statutes^  the  proper  course  is  to  apply  for  the '  A,  filed  a  suppiemental  bill,  alleging  t  disen- 
transfer  of  the  proceedings  to  the  Judge  in  \  tuling  deed  before  the  date  of  the  origioal  InU, 
Chambers.  The  Statutes  do  not  give  the  under  which  deed  A.  claimed  in  fee. 
Court  |)ower  to  authorise  the  Master  to  avail  |  MM,  that  in  this  state  of  things  tbe  demur- 
himself  of  their  provisions.  Morrcll  v.  Tinkler, '  rer  could  not  be  heard  ;  that  such  an  altera- 
9  Hare,  1.  !  tion  of  the  record  was  not  properly  the  tubiect 

2.  An  architect  and  builder,  having  claimed  !  of  either  supplemental  bill  or  of  original  bill 
to  be  a  creditor  of  the  testator  in  an  adminis-  in  the  nature  of  a  supplemental  bill,  or  of  a  bill 
tratioo  suit,  for  a  large  amount,  in  respect  of  I  of  revivor,  nor  property  of  ameodment;  but 
re«building  a  mansion  house,  anil  the  Maater;  the  original  bill  ought  to  have  been  left  touke 
having  made  a  separate  report  of  the  claim,  the 
Court  gave  the  creditor  leave  to  bring  as  action. 
After  the  New  Procedure  Act  came  into  opera- 
tion, the  creditor  applied  for  a  reference  oack 


to  the  Master,  giving  him  power  to  call  in  the 
'  i  mil"  *         " 


its  course,  and  a  ntw  bill  filed  stating  the  reil 
title.     Wright  V.  Vemam,  1  Drewry,  6S, 

2.  Laches, — Smit  by  neri  of  kin  to  obtm  be- 
nefit of  administration  bond. — An  administra- 
tor of  an  intestate  died  in  1817*  indebted  to  a 
large  amount  in  respect  of  his  receipts  a?  ad- 
ministrator, but  leaving  sufficient  estate  to  pay 
this  amount,  and  also  leaving  freehold  estates. 
In  the  same  year  a  suit  was  instituted  for  the 


assistance  of  a  butlder  and  surveyor,  under  the 
42ttd  section  of  the  Stat.  IS  &  16  Vict.  c.  80. 
The  Conrt  held,  that  it  was  not  intended  that 
the  Court  should  delegate  to  the  Master  the 

new  powers  given  by  the  Act ;  but  that  the  administration  of  his  pcraonsl  estate,  and  in 
proper  course  to  take  advantage  of  such  powers  '  1832,  it  appeared  from  the  report  in  that  suit, 
was  to  discharge  the  order,  giving  liberty  to  that  his  personal  estate  had  been  misapplied, 
bring  the  action,  and  to  transfer  the  inquiry  to  and  that  his  executor  had  become  banlcrapt 
the  Judge  in  Chambers,  who  might  then  avail ;  I'hereupon,  in  the  same  year  (1832),  ao  ad- 
himself  of  the  assistance  of  builders,  surveyors, '  ministratrix  de  bonis  man  of  the  intestate,  io$tt- 
or  other  scientific  persons.  MUdmafv,  Me-  tnted  a  suit  against  the  administrator's  heir 
tknen,  9  Hare,  1.  I  and  the  sureties  in  the  usual  adtninistration 

UK  uRABivr^  bond,  and  against  the   reprefeotatives  of  the 

*     •  I  archbishop  (who  liad  died),  praying  to  have 

Iifl|ias  of  time.—K  petition,  presented  m   the  benefit  of  the  bond,  and  to  charge  by  means 

1851,  to  re-hear  a  cause  disposed  of  in  1834—  of  it  the  administrator's  freehold  estates.    No 

^niMvd  with  costs.     Thwrniey  v.  BedweU,  15   decree  was  made  in  thiH  suit,  the  plaintiff  hav- 

^•■'^'  5^^'  '  ing  married  in  1838,  and  having  died  in  1347, 

SPECIAL  CASB.  without  the  suit  having  ever  been  rcrived.    In 

-,      .      .  ,        '  184S,  another  of  the  next  of  kin  who  had  been 

i.  Death  of  party.--- X  party  to  a  specwl  a  defendant  to  the  suit  of  1832,  took  out  ad- 
case  died  after  it  had  been  set  down ;  libwty  ministration  de  bonis  non  of  the  intesUte,  and 
was  given  to  amend,  by  making  his  represcnU-  fijed  a  bill  of  revivor  and  supplement,  clainnng 
tires  parties.     Ainsworth  v.  Almau,  U  Beav.   to  have  the  benefit  of  the  sort  of  1832. 
5^]^-     _  .  ,  .  ,       ,  Heid,  that  the  suit  of  IS32  miwt  be  cm- 

2.  Statements  on  special  cases  with  refer-  gid«red  as  having  been  abandoned,  and  tha^ 
encs  to  facts  which  are  doubtful,  or  as  to  which  the  anit  of  1 848  must  be  considered  an  onijiBa] 
the  evidence  IS  scanty  or  msuflicicnt.  Dom-  suit,  and  as  such,  barred  by  length  of  time  and 
vtUe  Y.Lamb,  9  Han,  \r.  laches. 

sPBCf  AL  ciRCtJWSTAN^ES.  Qiwife.    WhtllMr  the  drcwnstaoees  (f  we 

,    c      •  1   ^-      ♦•  *     *i  .  adbwnistsalor  dying  iatfPely  indebted  te  toe  »• 

1.  Special  direcUoos  as  to  the  manner  of  tMtete'«  AatAii*  «^  »  hmrfa  of  conditioB  rf 
taking  accounts,  and  as  to  the  reception   of  ST^iId.  ^•^^^^^  <>*  ^"^ 

books  of  account  as  |)rtT»kf/ac*>  evidence,  not       Ou^J'    Wh^tK-r  tliA  .n^  aTI  63*2  was  i»  i^ 

T^r^^Il  V   >r/i  «  H^^ir-     ^'''^"  plaintiff  in  that  of  1848  to  revive.     ^  ^       . 

T  tS  ll^,  •     '  i  "^'  ^  ^u..^  .         Q^^^'    Whether  either  suit  could  be  mam- 

«i.t.^li^^S^?  ■  ^"^  ^JS^  ^  t^ned.  the  ordmary^i  personal  representafnr^ 

I^^^^^I^^^'''^'^^^'^''^  ^^  having  dedlnei  to^lend  hi«  na?!Al? 

STAMP.  1 1 ;  HofOiard  v.  BarU,  ib. 

One  stamp  is  suflicientfor  the  written  and  :     C«se«it«d  in  tlia  judgment :  G««ea«i<^  ^' ^' 
printed  copies  of  the  same  Vill.  the  written  copy  I        aou^  3  Atk,  $4a». 
remaining  on  the  file,  and  the  printed  copy  I  trust 

being  filed  within  the  14  days.    Lambert  v. '     -,,,      ^  ^      *    r    j   \..r.npsdai  »« 

Lomas,  9  Hare,  Ivil.  ^  |  ^^'^'  ^•'L!^""i:T^.^!!!:^  ^XbT^t  tD 

I  aliquot  parts,  oa  distmet  trusts,  osgw  "" 
suppLVMRNTAL  BILL.  I  be  paid  In  by  the  trosteea  to  ^h&puii  secw' 

1 ,  Mmrivor.     dmandmmU.    AbittiwaiaaA  hy  of  ^  stveral  troats,  irat  <M«ht  to  ^^^^^^ 
A.  and  his  wi£e,  slLeging  title  in  respect  of  the  separate  account.    In  re  7vlitaa€t9t*^* 
wife's  estate  tail.    The  defendant  demurred  for '  __ 
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SALE  AND  TRANSFER  OF  LAND. 


HR.  Scully's  bill. 

Iiv  pnnnance  of  tlie  intention  announced 
in  the  last  Number  (p.  426),  of  putting  our 
readers  fully  in  possession  of  the  several  plans 
proposed  to  the  Legislature^  for  facilitating 
the  purchase  and  tranafer  of  Iand»  we  pro- 
ceed to  describe  the  scope  and  operation  of 
the  Bill  introduced  by  Mr.  Scnlty^  and  ad- 
verted to  in  such  complimentary  terms  in 
tiie  Report  of  the  Select  Committee  npoo 
the  Registration  of  Assurances. 

Mr«  Scully's  Bill^  in  its  terms  professes 
only  to  apply  to  Ireland,  but  as  the  tenure 
of  land  in  the  sister  kingdom  does  not  differ 
rabstantiaUy  from  that  prevailing  in  Eng- 
land, it  is  not  too  much  to  presuaae  that 
any  well  conceived  legislative  measure  ope- 
ntliig  benefieiaUy  to  facilitate  the  transfer 
of  land  would  be  as  advantageous  in  one 

Eart  of  the  United  Kingdom  as  in  another, 
adeed,  the  Select  Committee  on  the  Re- 
g^tration  of  Assurances,  appear  to  have  re- 
garded the  subject  in  this  light,  and  have 
considered,  it  as  a  nattonal  questicm,  and 
that  any  legislative  remedy  whidi  could 
with  confidence  be  applied  in  Ireland,  must 
be  equally  applicable  m  Great  Britain. 

The  basis  of  Mr.  Scully's  plan  is,  the 
creation  of  a  Court  of  Record  consisting  of 
three  Judges,  and  upon  which  it  is  in- 
tended to  bestow  the  somewhat  hig^ 
•oimding  name  of  "  The  Land  Tribunal  of 
Iidand.^' 

It  is  prqx>8ed  that  Ae  owner  of  land  in 
Iieknd  may  apply  to  this  tribimal  to  have 
his  land  brought  under  the  operation  of  the 
Act,  and  if  it  appear  to  the  tribunal  expedi- 
ent, it  shall  direct  such  notice  and  to  such 
peitons  as  it  thinks  fit  to  be  giveut  and  the 
tXle  to  the  land  and  its  ezisSng  state  and 
cneamstences  to  be  investigatedt  and  shall 
\JVov.  XLTs.    No.  1,336. 


hear  all  parties  interested  who  shall  apply 
for  the  purpose^  and  tkereypon,  if  it  appear 
expedient  and  just  to  bring  the  land,  or  any 
part  of  it»  under  the  Act,  the  tribunal  ahaU 
so  declare,  and  thenceforth  the  land  com- 
prised in  such  declaration  shall  remidn 
under  the  operation  of  the  Act.  It  ia  ob- 
servable, that  land  can  only  be  brought 
under  the  operation  of  the  Act  upon  the 
voluntary  application  of  the  owner.  The 
"Land  Tribunal '•  could  not  be  put  in 
motion  at  the  instance  of  a  mortgagee  not 
in  possession,  or  of  any  other  incumbrancer ; 
and  the  Bill  contemplates  that  the  first  pro- 
ceeding, preliminary  to  the  exercise  of  kclj 
act  of  authority  in  respect  of  the  land,  is 
an  investigation  of  the  title  of  the  alleged 
owner.  It  is  but  just  to  assume,  that  no 
owner  of  land  would  voluntarily  submit  to 
the  expense  and  possible  danger  arising 
from  an  investigation  into  his  title,  without 
some  adeonate  object  in  view.  The  only 
compensation  held  out  to  the  owner  is  the 
Mure  advantage  to  be  derived  from  bring* 
ing  his  landed  property  under  the  operation 
of  the  Act.  To  enable  our  readers  to  judge 
of  the  advantages  to  be  derived  from  obtain- 
ing a  declaration  of  the  tribunal  that  it  is 
expedient  and  just  to  bring  land  under  the 
Act,  it  is  necessary  to  call  attention  to  the 
ckuse  which  describes  the  effect  of  bringing 
land  under  the  operation  of  the  Act.  This 
clause,  which  stands  second  in  the  Bill, 
is  not  readily  capable  of  abridgment,  and 
as  it  is  the  key-stone  of  the  scheme,  is 
peculiarly  deserving  of  attention.  It  is  as 
follows  :— 

"After  any  land  shall  have  been  brought 
under  the  operation  of  this  Act,  no  subsequent 
deed  or  act  of  her  Majesty,  her  heirs  or  suc- 
cessors, or  of  any  person  or  Court,  shall  have 
the  effisct  of  creating  any  incumbrance  thereon 
save  by  a  dd>enlurs  under  this  Act;  nor  shall 
any  snbseqiient  deed  or  act  have  the  effect  of 

n  n 
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creatinj?  out  of  anv  estate  in  tuch  land,  any 
new  or  less  estate ;  but  this  provision  shall  not 
prevent  the  transfer,  descent,  or  vesting  of  any 
incumbrance,  or  of  the  entire  of  any  estate,  or 
the  merger  or  enlargement  of  any  estate;  and 
nothing  herein  contained  shall  prevent  any 
person,  who  is  entered  as  hereinafter-mentioned 
by  the  land  tribunal  as  the  owner  of  sny  land, 
from  demising  or  granting  by  way  of  lease 
•uch  land,  qr  any  part  of  it,  or  any  easement 
llierein;  provided  that  one  part  of  the  lease, 
executed  by  lessor  and  lessee  in  the  presence  of 
an  attesting  witness,  shall  be  deposited  with 
the  tribunid,  in  such  place  and  manner  as  it 
shall  from  time  to  time  appoint ;  but  every  such 
lease  shall  be  utterly  null  and  void  as  against 
any  person  who,  after  the  making  thereof  and 
before  it  shall  have  been  deposited  as  aforesaid, 
shall  be  entered  by  the  tribunal  as  a  new  owner 
of  the  whole  or  any  part  of  the  land  thereby 
expressed  to  be  demised,  and  as  against  all 
persons  deriving  under  such  new  owner." 

The  effect  of  this  provision,  it  will  be 
seen,  is,  to  simplify  by  limiting  the  exer- 
cise of  the  powers  now  vested  in  the  owners 
of  land,  and  not  to  confer  any  fresh  powers 
or  facilities  of  transfer.  By  subsequent 
clauses,  however,  it  is  provided,  that  upon 
the  application  of  the  owner,  the  land  tri- 
bunal may  make  an  order,  declaring  "all  ex- 
isting estates  and  interests  in  the  land  and 
all  incumbrances  thereon  ;'*  which  shall  be 
conclusive  evidence  against  all  persons 
whatsoever,  and  that  the  owner  of  such  land 
may  transfer  his  estate,  or  any  person  be- 
coming owner  by  descent,  devise,  bank- 
ruptcy, insolvency,  sale  or  contract,  may 
have  the  estate  vested  in  him  simply  by  an 
entry  in  the  books  of  the  Land  Tribunal, 
without  any  deed  or  other  assurance. 

The  most  novel  feature  of  the  Bill  under 
consideration,  and  that  upon  which  its 
framers  appear  to  have  expended  the  largest 
amount  of  ingenuity  and  care,  is  the  plan  of 
charging  land  by  means  of  debentures.  It 
is  proposed,  that,  upon  the  application  of 
the  owner,  it  shall  be  lawful  for  the  tribunal 
to  charge  the  land  by  means  of  debentures, 
in  a  form  which  is  set  forth ;  such  deben- 
tures to  bear  interest,  and  to  be  redeemable 
at  specified  periods,  not  exceeding  ten  years 
from  the  date.  In  the  case  of  unincumber- 
ed land,  the  total  amount  of  debentures 
issued  arc  not  to  exceed  ten  times  the 
yearly  value  of  the  land,  and  the  interest 
payable  upon  debentures  is  not  to  exceed 
one-half  the  yearly  value.  The  debentures 
charged  upon  lanci  are  to  have  equal  priority 
with  each  other,  but  to  have  priority  over 
any  lease  executed  after  the  land  came 
under  the  operation  of  the  Act.  The  de- 
benture is  to  be  transferred  by  the  tribunal 
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to  the  owner,  incumbrancer,  or  other  person 
justly  entitled  to  it,  and  such  transferred 
debenture  and  the  moneys  due  thereon,  be- 
come negotiable  by  simple  dehveiy,  and 
transferable  by  the  holder  from  time  to 
time,  like  a  promissoiy  note  payable  to 
bearer.  To  insure  the  punctual  pajrment  of 
the  land  debentures,  the  tribunal  is  to  take 
upon  itself  the  duty  of  collecting  and  dis- 
bursing the  several  sums  secured,  and  the 
most  extensive  powers  are  rested  in  it,  for 
raising  the  sums  required  to  satisfy  the 
holders  of  debentures,  by  attachment,  exe- 
cution against  body  or  goods,  sale  and 
transfer  of  the  estate  of  tne  defaulter,  or 
the  issue  of  fresh  debentures.  After  land 
has  been  brought  under  the  operation  of 
the  Act,  if  any  judgment,  decree,  rule,  or 
order  of  any  Court,  be  obtained  against  any 
person  who  is  owner  of  land,  the  tribunaf, 
upon  the  application  of  any  creditor,  to 
whom  money  is  due  and  payable  by  virtue 
of  such  judgment,  decree,  &c.,  is  empower- 
ed to  raise  and  levy  the  amount  by  sale  and 
transfer  of  the  estate,  and  to  apply  the  pro- 
ceeds, first,  in  payment  of  the  costs  and 
expenses  of  the  sale  and  transfer,  then  in 
payment  of  the  moneys  due  on  the  judg- 
ment, decree,  &c.,  and  the  residue  to  the 
owner  and  parties  interested  in  the  estate 
so  sold.  As  may  be  anticipated,  the  juris- 
diction of  the  Incumbered  Estates'  Court  in 
Ireland  is  to  be  transferred  to  the  Land 
Tribunal,  and  the  general  powers  vested  in 
the  Commissioners  under  the  Incumbered 
Estates'  Act,  are  to  belong  to,  and  be  vested 
in  the  Judges  of  the  newly  created  tribunal. 
Tlie  form  of  debenture  supplied  by  the  Act 
gives,  not  only  the  date,  amount,  rate  of 
interest,  time  of  payment,  and  such  ordi- 
nary particulars,  hut  also  discloses  the 
acreable  contents  of  the  land  charged,  and 
the  supposed  annual  value,  as  well  as  the 
total  number  and  amount  of  debentures 
chargeable  upon  such  land.^ 

Such  is  the  plan  which  a  member  of  the 
Legislature,  not  wanting  in  ability  and  pro- 
fessional experience,  has  submitted  as  af- 
fording an  adequate  remedy  for  the  diffi- 
culties impeding  the  transfer  of  land  in 
Ireland,  and  which  a  Select  Committee  of 
tlie  House  of  Commons  has  indorsed  by  its 
approval  as  embodying  suggestions  of  great 
value  and  importance,  as  applicable  to  Uie 
United  Kingdom. 

In  a  future  Number,  wc  propose  to  con- 

•  Annexed  to  the  form  of  Debenture  is  a 
mcp,  indicating  the  boundaries  of  the  land 
charged. 
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aider  from  what  the  difficulties  impeding 
the  transfer  of  land  principally  arise*  and  to 
examine  how  far  either  or  both  the  proposed 
plans  aiford  adequate  and  practical  reme- 
dies for  the  evils  alleged  or  admitted  to 
exist. 


CHANCERY  SUITORS'  FURTHER 
RELIEF  ACT. 


the  3  &4  Wro.  4,  c.  94,  s.  36,  the  divi- 
dends on  such  account  are  directed  to  be 
invested  by  the  Accountant-General.  But 
it  being  unnecessary  to  continue  the  accu- 
mulation, and  it  being  expedient  that  such 
dividends  should  be  applied  in  aid  of  the 
Suitors'  Fee  Fund,  it  now  is  enacted  by  the 
4th  section,  that  the  dividends  which  have 
arisen  and  which  shall  arise  from  the  mo- 
neys placed  out  for  the  officers  of  the  Court 
shall  be  carried  over  to  the  Suitors'  Fee 
Fund,  and  become  part  thereof  and  be  dealt 
with  accordingly. 

PENSIONS   AND   COMPENSATIONS. 

By  the  15  &  16  Vict.  c.  87,  superannu- 
ation allowances  were  provided  for  persons 
holding  office  who  were  afflicted  with  per- 


SUITORS    FEE  FX7ND» 

In  order  to  make  further  provision  for 

the  relief  of  the  suitors  of  the   Court  of 

Chancery,  it  is  enacted  by  the  16  &  17 

Vict.  c.  98,  s.  1,  which  received  the  Royal 

Assent  on  the  20th  August,  that  the  Lord 

Chancellor,  as  soon  after  nine  months  from  _ 

the  passing  of  the  Act  as  may  be  convenient, '  manent  infirmitv,  or  had  continued  in  office 

shall  cause  an  investigation  to  be  made  into  I  for  20  years  and  were  desirous  of  resigning  ; 

the  several  accounts  standing  in  the  name  I  and  by  the  5  Vict.  c.  5,  some  of  the  sworn  and 

of  the  Accountant-General  which  shall  not  \  side  clerks  of  the  Exchequer  were  appointed 

have  been  dealt  with  for  15  years.  If  he  !  registrars  and  clerks  of  registrars  in  Chan- 
shall  be  of  opinion  that  it  is  not  probable  ceiy-  The  Commissioners  of  the  Treasury, 
that  any  claim  will  be  made,  he  may  order  i  in  ascertaining  the  amount  of  the  allowance* 
the  appropriation  of  the  future  dividends,  \  Bre  now  authorised  to  take  into  considera- 
as  they  accrue,  for  the  benefit  of  the  suitors  tion  the  whole  period  during  which  any  of 
of  the  Court,  and  the  Accountant-General  the  registrars  or  clerks  of  registrars  shall 
is  to  carry  the  same  over  to  "The  Suitors'  have  been  sworn  or  side  clerks  in  the  Ex- 
Unclaimed  Dividend  Account,"  and  carry  chequer,  and  the  same  is  to  be  added  to  the 
the  cash  of  the  last-mentioned  account  to !  time  during  which  they  shall  have  held  the 
the  credit  of  "  The  Suitor^  Fee  Fund.*'       \  office  of  registrar  or  clerk  to  a  registrar  in 

By  the  2nd  section  it  is  provided,  that  j  Chancery ;  (s.  11). 
the  rights  of  the  suitors  to  their  stock  or .      Under  various  Acts  and  Orders,  compen- 
dividends  so  transferred,  shall  not  be  pre- , 
judiced  or  affected  ;   but  their  claims  shall 
be  satisfied  out  of  the  Suitors'  Fee  Fund 
and  the  suitors*  unclaimed  dividends.  | 

The  Lord  Chancellor  is  also  authorised, 
when  it  shall  become  necessary  for  the  pur- 
poses aforesaid,  to  impose  sucn  fees  on  the 


proceedings  in  the  Court  as  shall  seem 
meet,  and  to  direct  that  such  fees  shall  be 
collected  by  stamps  ;  and  to  alter,  diminish. 


sation  allowances  are  payable  to  officers  of 
the  Court,  and  some  of  such  officers  have 
been  guilty  of  malversation  ;  and  in  order 
to  make  good  the  moneys  improperly  with- 
held it  is  provided  by  the  8th  section,  that 
the  Lord  Chancellor  may  order  that  the 
whole  or  any  part  of  the  compensation  al- 
lowance payable  to  such  defaulters  shall  be 
applied  in  payment  to  the  fund,  from  which 
such  moneys   have    been    abstracted,   for 


or  abolish' such  new  or  additional  fees  as 'the  purpose  of  making  good  the  same  with 
circumstances  may  warrant  j   (s.  2).  interest  and  costs.     Such  order  is  to  over- 

At  the   expiration   of   every  five  years  I  reach  any  assignment  after  10th  February, 
from    the    first    investigation,    the    Lord  1 1853,  of  such  anowance,  whether  made  vo 
Chancellor  may  cause  a  similar  investiga- 
tion to  be  made  of  the   accounts   of  tiie 


Accountant-General,  and  direct  transfers 
to  be  made  of  accounts  the  dividends  of 
which  have  not  been  received  for  15  years  ; 
(s.  3). 

CHANCERY  OFFICEHs'   FUND, 

The  account  of  moneys  placed  out  to 
provide  for  the  officers  of  the  Court  of 
Chancery  now  amounts  to  201,028/.  2«.  3d. 
three  per  cent.  Consols,  besides  the  cash 
which  has  arisen  from  the  dividends.     By 


luntarily  or  for  a  good  consideration. 

REDUCED   STAMPS   ON    POWERS   OF 
ATTORNEY. 

The  stamp  duties  heretofore  payable  on 
powers  of  attorney  to  be  used  in  the  Ac- 


countant'General's  Office  for  the  receipt  of 
cheques^  notes,  or  drafts  for  gross  sums  not 
exceeding  20/.,  or  periodical  payments  not 
exceeding  5/.  annually,  are  repealed,  and  in 
lieu  thereof  5«.  only  are  to  be  levied ;  (s.  5). 
And  the  Lord  Chancellor  may  direct  the 
Acoountant*General  to   act  on  powers  of 
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attornej  authorising  the  attorney  to  vecerre, 
not  only  the  sums  then  ordered,  hut  all 
Jkture  moneys  in  the  same  cause  or  matter, 
or  connected  therewith,  to  he  paid  to  such 
person  out  of  the  fond  then  or  thereafter 
standing  to  the  credit  of  the  cause ;  (s.  7). 
Such  stamp  duties  to  he  under  the  manage- 
ment  of  the  Commissioners  of  Inland  Re- 
venue; (s.  6). 

The  orders  made  under  this  Act  may  he 
annulled  or  altered ;  (s.  9).  And  the  term 
"  Lord  Chancellor  *'  shall  include  the  Lord 
Keeper  and  Lord  Commissicmers ;   (s.  lO), 


NEW  STATUTES  EFFECTING  ALTE- 
llATIONS  IN  THE  LAW. 

lunacy  re6ui.ation. 
16  &  17  Vict.  c.  70. 

This  Act,  '<for  the  regulation  of  Pro- 
ceedings under  Commissions  of  Lunacy  and 
the  Consolidation  and  Amendment  of  the 
Acts  respecting  Lunatics  so  found  by  In- 
quisition, and  their  Estates,"  passed  on  the 
15th  August,  and  will  take  effect  from  the 
28th  instant. 

The  ohjects  of  the  Act,  as  stated  in  the 
preamble,  are — 

1st.  To  remove  or  diminish  the  delays 
and  expenses  attending  the  execution  of 
Commissions  in  the  nature  of  writs  de  lunct- 
tieo  inquirendo,  and  the  proceedings  conse- 
quent thereon. 

2nd.  To  regulate  and  amend  the  prac- 
tice and  course  of  procedure  in  matters  of 
lunacy. 

3rd.  To  consolidate  and  amend  the  seve- 
ral Acts  of  Parliament  respectmg  the  care 
and  management  of  the  persons  and  estates 
of  lunatics. 

4th.  To  regulate  the  appointments,  duties, 
and  salaries  of  officers  of  lunacy. 

The  principal  parts  of  the  Act  are  ar- 
ranged as  follow : — 

1.  Of  the  officers  for  carrying  the  Act 
into  effect. 

2.  Of  the  per-^entage  on  lunatic  estates 
according  to  their  value,  and  the  fees  on 
proceedings  in  lunacy. 

3.  Of  inquisitions. 

4.  Of  proceedings  after  inquisition. 

5.  Of  orders  in  lunacy. 

6.  Of  visiting  lunatics. 

7*  Of  the  management  and  administra- 
tion of  the  estates  of  lunatics. 

8.  Of  traversing  inquisitions. 

9.  Of  general  orders. 

The  enactments  are  in  substance  as 
efiow,— >the  more  important  sections  being 


given  pgi^fl/wi  ibrthe  inlbnnation  of  Ae 
practitioiier  :— 

1.  Acts  and  part  of  Acts  named  in  fiest 
Schedule  repealed,  but  validity  of  proceediBip, 
&c.  not  to  be  affected.  Proceeding  in  existing 
cases  to  be  conducted  as  the  Master  in  Lonacy 
shall  direct. 

2.  Interpretation  of  terms  in  the  Act. 

3.  The  Schedules  shall  be  deemed  to  be  parts 
of  this  Act. 

4.  This  Act  shall  extend  to  England  and 
Wales,  and  to  Ireland  where  the  same  is  spe- 
cificaUy  mentioned. 

5.  This  Act  shall  take  effect  from  the  28&h 
day  of  October,  1853,  and  may  be  cited  as 
"The  Lunacy  Regulation  Act,  1853." 

Qfficen. 

6.  Power  to  Lord  Chancellor  to  appoiut  two 
Masters  in  Lunacy,  being  Serjeants  or  bazris- 
ters-at-Iaw  of  not  less  than  10  years'  staiidmg 
at  the  Bar,  who,  before  acting,  shall  take  the 
oath  in  the  2nd  Schedule. 

7.  Masters  to  have  powers  of  Commissioners 

8.  AH  references  connected  with  Innatics  to 
be  made  to  Masters. 

9.  Masters  to  perform  duties  under  regaia- 
tions  of  the  Lord  Chancellor. 

10.  The  Lord  Chancellor  shall  have,  as  at 
present,  an  officer  called  "Tlie  Registrar  in 
Lunacy,"  who  shall  perform  the  dades  com- 
mitted to  him  by  or  by  virtue  of  this  Act,  and 
such  other  duties  connected  with  lanatics  and 
their  estates,  at  such  places,  within  soch  times, 
and  in  such  manner,  as  the  Lord  C3ianceik>r 
shall  from  time  to  time  direct. 

11.  Duties  of  clerk  of  the  cnstodks  to  be 
performed  bv  Masters  and  Registrar. 

12.  The  Masters  shdl  receive  salaries  of 
2,000/.  per  annum  each ;  and  the  Lord  Chan- 
cellor may,  on  a  petition  presented  to  him  for 
that  purpose,  (nrder  (if  he  shall  so  think  fit) 
annuities  not  exceeding  the  sum  of  l,200(.ead], 
to  be  paid  to  the  persons  continued  and  to  be 
appointed  Masters  respectively,  if  and  when 
they  respectively  shall  be  afflicted  with  some 
permanent  infirmity  disabling  them  respectively 
from  the  due  execution  of  their  respective 
offices,  and  shall  be  desirous  of  resigning  the 
same. 

13.  Power  to  Lord  Chancellor  to  remove, 
and  grant  annuities  to  future  Masters,  if  afflicted 
with  infirmity. 

14.  The  registrar  shall  receive  such  safairy 
as  the  Lord  Chancellor,  with  the  approbation 
of  the  Commissioners  of  her  Majesty's  Trea- 
sury, has  directed  or  shall  from  time  to  time 
direct. 

15.  Such  officers,  clerks,  and  messengers 
shall  and  may  be  from  time  to  time  appointed 
by  the  Masters  and  the  Registrar  respectively 
in  their  respective  offices  as  the  Lord  Chancel* 
lor,  with  me  approbation  of  the  Lords  Com- 
missioners of  her  Majesty's  Treasury,  has  £- 
reeled  or  shall  from  time  to  time  direct,  but  the 
anpointment  of  the  chief  derk  of  the  Masters 
shall  be  made  vnth  the  ^iprobatiQB  of  dia 
Lord  Chancellor;   and  the  present  officers. 
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efexfttt,  and  meMeogM  BliaH  be  cDirtknMd  as  if 
^UB  Act  had  not  been  passed,  and  vitlMNit  pre- 
judice to  any  right  or  claim  of  them  or  any  of 
tiiem  in  respect  of  length  of  service  or  other- 
wiae  ;  and  the  officers,  clerks^  and  messengers 
for  tibe  time  being  shall  respectively  receive 
sach  salaries  as  the  Lord  Chancellor,  with  the 
approbation  of  the  said  Commissioners  of  the 
Traamry,  has  directed  or  shall  from  time  to 
time  direct. 

16.  There  shall  be  two  medical  visitors  and 
one  legal  visitor  of  lunatics,  who  shall  hold 
their  offices  daring  pleasure ;  and  the  present 
▼ifiitors  shall  be  continued  and  be  the  visitors 
during  pleasure;  and  the  Lord  Chancellor 
nhaill,  from  time  to  time  as  any  vacancy  shall 
occur  in  the  office  of  medical  visitor  or  legal 
TiaitOT,  appoint,  by  writing  under  his  hand,  a 
fit  person,  being  a  physician  in  actual  practice, 
to  sacceed  a  medical  visitor,  and  a  fit  person, 
being  a  barrister  of  not  less  than  five  years 
Blending,  to  succeed  a  legal  visitor. 
17-  Masters  to  be  ex-^ifficio  visitors. 
IB.  Visitors  not  to  be  interssted  in  houses 
for  reception  of  insane  persons. 

19;  The  medical  visitors  shall  receive  such 
aaluies,  not  exceeding  the  sum  of  500/.  per 
annum  each,  and  the  leffal  visitor  to  be  ap- 
pointed after  the  commencement  of  this  Act 
■ball  receive  such  salary,  not  exceeding  the  like 
sum,  as  the  Lord  Chanodlor,  with  the  appro* 
ba:tion  of  the  said  Commissioners  of  the  iVea- 
Bory,  shall  from  time  to  time  order ;  and  the 
iakryofthe  present  legal  visitor  shall  remain 
8t  its  present  amount 

20.  The  yiFitors  and  Masters  to  form  a  board. 

21.  Medical  or  legal  visitor  may  appoint  a 
substitute  during  his  illness,  &c. 

22.  There  shdl  be  a  secretary  to  the  visitors, 
who  shall  hold  his  office  during  pleasure ;  and 
the  present  secretary  shall  be  continued  and  be 
the  secretary  during  pleasure;  and  the  Lord 
Chancellor  shall,  from  tone  to  time  as  a  va- 
cancy shall  occur  in  the  office  of  secretary,  ap- 
point, by  writing  under  his  hand,  a  fit  person 
to  fill  the  vacancy. 

23.  The  secretary  shall  rec^e  such  salary, 
not  exceeding  the  sum  of  300/.  per  annum,  as 
the  Lord  Chancellor  has  ordered  or  shall  from 
time  to  time  order';  and  a  clerk  to  the  secretary 
maybe  appointed  by  him,  with  the  approbation 
of  the  Lord  Chancellor,  who  shall  receive  such 
salary,  not  exceeding  the  sum  of  1 50/.  per  an- 
xium,  as  the  Lord  Chancellor  shaJl  from  time 
to  time  order. 

24.  Masters,  visitors,  &c.  to  be  allowed  tra- 
Tdling  and  other  expenses. 

25.  fialaries,  &c.  to  be  paid  quarterly,  out  of 
Suitors^  Fee  Fund. 

Per  dntagt  mid  Fee$. 

M.  A  per-centage  on  the  respective  clear 
annual  incomes  of  all  lunatics  shall  be  paid  ac- 
cording to  the  several  rates  fbUewing;  that  is 
to  say, 
file  me  of  4  per  oenlmn  for  each  dear  i^n- 
Boai  iaeeme  amewHing  to  100/.  and  not 
-amounting  to  l^OOOl.,  bttt^o  that  no  koqger 


earn  be  payable  in  any  such  case  in  any 
one  year  than  30l, 
The  rate  of  3  per  centum  for  each  clear  an- 
nual income  amounting  to  1,000/.  and  not 
amounting  to  6,000/.,  but  so  that  no  larger 
sum  be  payable  in  any  such  ^e  in  any 
one  year  than  100/. 
The  rate  of  2  per  centum  for  each  clear  an- 
nual income  amounting  to  5,000/.  or  up- 
wards, but  so  that  no  larger  sum  be  pay- 
able «in  any  such  case  in  any  one  year  than 
200i 
And  in  every  case  the  fractional  parts  less  than 
one  moiety  of  the  pound  sterling  shall  be  dis- 
regarded m  the  calcidation  of  the  amount  pay- 
able for  per  centage,  and  shall  not  be  levied  or 
paid. 

27«   Masters  to  certify  amount,  &c.  which 
shall  be  paid  out  of  the  income  of  the  lunatic 
26.  Per  centage  to  be  paid  notwithstanding 
deaths  &c.  before  payment. 

29.  AH  fees  now  payable  in  relation  to  pro- 
ceedings in  Lunacy  shall  be  and  the  same 
are  hereby  abohshed,  and  in  lieu  thereof  there 
shall  be  paid  the  following  fees  only ;  that  is  to 
say,-^ 

For  each  order  or  fiat  of  the  Lord  £.   s,  d* 
Chancellor  intrusted  as  aforesaid  2     0    0 
For  each  report  or  certificate  of  the 
Masters  and  Taxing  Masters  re- 
spectively (other  than  a  certificate 
of  the  Masters  respecting  income 
and  per  centage  only)   •...100 
For  attending  any  Court  by  the 

clerk,  per  diem 10     0 

And  for  all  engrossments,  transcripts,  and 
copies  of  documents  and  papers,  the  actual 
amount  of  the  stationer's  charges  paid  by  the 
Masters  and  registrar  respectively  for  the  same. 

30.  Power  to  Lord  Cnancellor  to  alter  per 
centage  and  fees. 

31.  Per  centage  and  fees  to  be  collected  by 
stamps,  and  provisions  of  15  &  16  Vict.  c.  87» 
respecting  stamps,  &c.,  extended  to  this  Act. 

32.  Where  it  is  made  to  appear  to  the  Lord 
Chancellor  intrusted  as  aforesaid  that  the  net 
amount  or  net  estimated  value  of  the  property 
of  a  lunatic  does  not  exceed  the  sum  of  700/ 
sterling  in  respect  of  the  corpus  thereof,  or  the 
sum  of  60/.  sterling  per  annum  in  respect  of 
the  income  thereof,  he  may  order  (if  he  shall 
think  fit)  that  no  fee  shall  be  taken  or  paid,  or 
per  centage  be  levied  or  paid,  in  relation  to  the 
proceedings  in  the  matter  or  the  property,  as 
from  the  date  of  the  order  or  such  other  time 
as  he  shall  direct,  during  the  continuance  of 
the  lunacy  or  until  further  order. 

33.  All  the  foregoing  provisions  respecting 
fees  and  per  centage  shall  be  apphcable  to  the 
proceedings  in  the  matter  of  and  to  the  pro- 
perty of  a  hroatic  under  the  protection  of  the 
Lord  Chancellor  intrusted  as  aforesaid  by 
virtue  of  proceedings  taken  under  the  pre* 
visions  of  the  Act  of  the  Session  of  Parliament 
holden  in  the  8  &  9  Vict.  c.  100,  s.  95,  and 
also  to  the  proceedings  in  the  matter  of  and  to 
the  pffepeity  of  a  lunatic  under  the  protection 
«f  the  Lord  Ohmeelkv  intrusted  as  aforesaid 
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hf  Tirtne  of  the  transmiflsion  of  the  record  of 
an  iDquisition  from  Ireland,  and  iu  entry  of 
Tecord  in  the  Chancery  of  England,  and  also 
to  the  proceedings  in  the  matter  of  and  to  the 
property  of  a  person  residing  out  of  England 
and  Wales,  and  declared  idiot,  lanatic,  or  of 
unsound  mind  according  to  the  laws  of  the 
place  where  he  is  residing,  where  the  Lord 
Chancellor  intrusted  as  aforesaid  makes  an 
order  affecting  the  stock  or  any  portion  of  the 
capital  stock  or  shares  of  such  person  as  last 
aforesaid,  or  the  dividends  thereof;  and  the 
aforesaid  provisions  shall  he  applied  to  the 
several  classes  of  cases  mentioned  in  this  pre- 
sent section  in  such  manner  and  under  such 
-regulations  as  the  Lord  Chancellor  shall,  with 
the  advice  and  assistance  aforesaid,  from  time 
to  time  order,  hut  so  that  no  per  centage  he 
levied  or  paid  in  either  of  the  two  last-men- 
tioned cases  exeept  in  respect  of  income  arising 
from  property  bemg  within  the  jurisdiction  of 
the  Lord  Chancellor  intrusted  as  aforesaid,  and 
being  administered  by  him  or  under  his  autho- 
rity and  direction. 

34.  Recital  of  3  &  4  Wm.  4,  c.  36,  imposing 
.a  per  centage  for  visitors  of  lunatics.  Sums 
due  for  this  per  centage  to  be  paid. 

35.  Salaries,  &c.,  charged  on  this  per 
centage  to  continue  pajrable  thereout  for  a 
limited  time. 

36.  Account  to  be  closed,  and  balance  car* 
tied  to  Suitors'  Fee  Fund. 

ST"  Account  to  be  audited. 

Inquisitions. 

38.  Any  commission  in  the  nature  of  a  writ 
de  Itmatico  inquirendo  directed  to  one  person  or 
to  two  persons,  and  the  inquisition  returned 
thereon,  shall  be  as  valid  and  effectual  to  all 
intents  and  purposes  as  if  directed  to  and  re< 
turned  by  more  than  two  persons ;  and  every 
Commission  shall  (subject  to  the  provision 
hereinafter  contained)  be  directed  to  the 
Masters,  or  one  of  them,  and  may  be  varied  in 
form  from  that  now  in  use  in  such  manner  as 
to  the  Lord  Chancellor  may  seem  neceasary  or 
expedient. 

39 •  In  lieu  of  the  commission  now  issued 
-specially  in  each  case  of  alleged  lunacy,  a  ge- 
neral commission  to  the  like  effect,  with  such 
variations  as  may  be  necessary  or  expedient, 
may  from  time  to  time  be  issued  in  duplicate 
imder  the  Great  Seal,  directed  to  the  Masters 
bv  name,  jointly  and  severally,  who  shall  by 
virtue  thereof  proceed,  in  each  case  of  alleged 
lunacy  concerning  which  the  Lord  Chancellor 
intrusted  as  aforesaid  shaU  order  them  to  in- 
<quire,  in  like  manner  and  with  all  the  like 
powers  and  authorities  (subject  to  the  pro- 
visions hereinafter  contained)  as  if  a  commis- 
sion had  issued  specially  in  such  case,  and 
every  inqmsition  found  and  returned  thereon 
shall  be  as  valid  and  eff*ectual  to  all  intents  and 
purposes  as  if  the  same  had  been  found  and 
returned  on  a  separate  commission. 

40.  Where  the  alleged  lunatic  is  within  the 
jurisdiction,  he  shall  have  notice  of  the  pre- 
«eiitation  of  the  petition  for  inquiry,  and  may. 


by  a  notice,  aigiied  by  him,  and  attested  by  his 
solicitor,  and  filed  with  the  registjrar,  either 
before  the  presentation  of  the  petition  or  with- 
in seven  days  after  sash  notice  had  by  him  as 
aforesaid,  or  at  or  within  such  other  time  as 
the  Lord  Chancellor  intrusted  as  aforesaid 
shall  order  in  the  particular  case,  demand  an 
inquiry  before  a  jury. 

41.  Where  alleged  lunatic  demands  a  jury. 
Lord  Chancellor  may  examine  him  as  to  com- 
petency, and  order  a  jurv. 

42.  Where  the  alliu^ed  lunatic  does  not  de- 
mand an  inquiry  before  a  jury,  or  the  Lord 
Chancellor  intrusted  as  aforesaid  is  satisfied  by 
personal  examination  of  him  that  he  is  not 
mentally  competent  to  form  and  express  a  wish 
in  that  behalf,  and  it  appears  to  the  Lord  Chan- 
cellor intrusted  as  aforesaid,  upon  conaidera- 
tion  of  the  evidence  adduced  before  him  on  the 
petition  for  inquiry,  and  of  the  circumstances 
of  the  case,  so  far  as  they  are  before  him,  to  be 
unnecessarv  or  inexpedient  that  the  inquiry 
should  be  before  a  jury,  and  he  accordingly 
does  not  in  his  ordisr  for  inquiry  direct  the 
return  of  a  jury,  then  the  Masters  shall,  by 
virtue  of  their  general  commission,  and  under 
such  order  for  inouiry,  but  without  a  jury,  per- 
sonally examine  the  alleged  lunatic,  and  take 
such  evidence,  upon  oath  or  otherwise,  and 
call  for  such  information,  as  they  may  think 
fit  or  the  Lord  Chancellor  intrusted  as  afore- 
said mav  direct,  in  order  to  ascertain  whether 
or  not  the  alleged  lunatic  is  of  unsound  nund» 
and  shall  certify  their  finding  thereon. 

43.  Jury  to  be  had,  if  Masters  certify  that  it 
is  expedient. 

44.  Certificate  of  Masters  without  a  jury  to 
be  deemed  an  inquisition. 

45.  Jury  to  be  had  if  lunatic  out  of  juris- 
diction, 

46.  Lord  Chancellor  may  regulate  number 
of  jury. 

47.  The  inquiry,  whether  with  or  without  a 
jury,  shall,  as  far  as  relates  to  the  atate  of 
mind  of  the  alleged  lunatic,  be  confined  to  the 
questions  whether  or  not  the  alleged  lunatic  is 
of  unsound  mind,  and  incapable  of  managing 
himself  or  his  affairs,  at  the  time  of  the  inquiry, 
except  where  the  Lord  Chancellor  intrusted  as 
aforesaid,  under  special  circumstances,  shall 
direct  that  there  be  also  an  inquiry  from  what 
time  the  alleged  lunatic  has  been  of  unsound 
mind,  and  incapable  of  managing  himself  or 
his  affairs,  or  shall  direct  that  there  be  also  an 
inquiry  whether  or  not  the  alleged  lunatic  was 
of  unsound  mind,  and  incapable  of  managing 
himself  and  his  affairs,  at  a  previous  time  spe- 
cified, and  thenceforth  down  to  the  time  of  the 
inquiry. 

48.  Commissioner,  with  jury,  to  have  powen 
of  Judge  of  Court  of  Record. 

49.  The  foregoing  provisions  prospective 
only. 

50.  Nothing  to  preclude  the  Lord  Chancel- 
lor from  issuing  a  special  commission. 

51.  Reference  in  other  Acts  to  commission 
shall  apply  to  general  commUiion  hereby 
authorised  to  be  issued. 
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52.  Inquisition  and  supersedeas  may  be 
transmitted  from  and  to  Ireland  and  England, 
and  be  acted  upon  there  respectively. 

53.  Proceedings  undef  8  &  9  Vict.  c.  100, 
to  be  discontinued. 

54.  Inquiry  may  be  ordered  on  report  of 
CommiBsioners. 


ments  as  may  to  them  seem  expedient  with  re* 
ference  to  the  subject-matter  of  a  proposal  or 
inquiry. 

62.  Masters  to  approve  of  security  to  be 
given  by  committee  of  estate. 

63.  If  her  Majesty  do  not  by  her  wamnt 


Proceedinge  after  Inquisition, 

55.  The  Masters  may  direct  that  the  evU 
dence  in  the  matter  of  a  lunatic  or  on  any  par- 
ticular proceeding  in  the  matter  be^  taken 
orally,  or  partly  orally  and  partly  by  affidavit, 
and  it  shall  be  so  taken  accordingly. 

56.  Masters  may  administer  oaths  and  take 
recognizances, 

57.  The  provisions  of  the  Act  of  the  last 
Session  of  Parliament,  c.  86,  ss.  22,  23,  and 
24,  respecting  affidavits  made  in  causes  or 
matters  depending  in  the  High  Court  of  Chan- 
cery, shall  be  and  the  same  are  hereby  extend- 
ed so  as  to  be  applicable,  mutatis  mutandis,  to 
affidavits  made  in  matters  in  lunacy. 

58.  Every  affidavit  to  be  used  in  a  matter  in 
lunacy  shall  be  taken  and  expressed  in  the  first 
person  of  the  deponent,  and  shall  be  divided 
into  paragraphs  numbered  consecutively,  and 
respectively  confined,  as  nearly  as  may  be,  to 
distinct  portions  of  the  subject-matter. 

59.  Where  an  affidavit  is  required  for  verify- 
ing all  or  some  of  the  statements  contained  in 
a  petition,  state  of  facts,  proposal,  or  other  do- 
cument, the  affidavit  may  be  annexed  or  under 
written  thereto,  and  may  be  in  the  form  set 
forth  in  the  third  Schedule  hereunder  written, 
with  such  variations  as  the  circumstances  may 
reqmre ;  and  where  the  aforesaid  form  is,  in 
the  opinion  of  the  Taxing  Master,  applicable, 
no  farther  or  greater  costs  of  any  affiaavit  shall 
be  allowed  on  taxation  than  would  be  allowed 
for  an  affidavit  in  the  aforesaid  form. 

60.  Every  person  giving  evidence  by  affida- 
vit shall  be  liable  to  oral  cross-examination  by 
or  before  the  Masters,  in  the  same  manner  as 
if  the  evidence  given  by  him  in  his  affidavit 
had  been  given  by  him  orally  before  the  Mas- 
ters, and  after  cross-examination  may  be  re- 
examined orally  by  or  on  behalf  of  the  person 
filing  the  affidavit ;  and  every  person  giving 
evidence  by  affidavit  shall  be  bound  to  attend 
bdTorethe  Masters,  to  be  so  cross-examined 
and  re-examined,  upon  receiving  due  and 
proper  notice,  and  payment  or  tender  of  his 
reasonable  expenses,  in  like  manner  as  if  he 
had  been  duly  served  with  a  writ  of  subp€ma 
ad  testpeandum  before  an  examiner  of  the 
Highdourt  of  Chancery;  and  the  expenses 
attending  on  such  cross-examination  and  re- 
examination shall  be  paid  in  the  first  instance 
by  the  parties  respectively,  in  like  mannisr  as  if 
the  witness  cross-examined  were  the  witness  of 
the  party  cross-examining,  and  shall  on  taxa- 
tion be  ultimately  borne  and  paid  by  the  estate, 
or  the  parties  respectively,  or  one  of  them,  as 
the  Lord  Chancellor  intrusted  as  aforesaid 
shall  direct. 

61.  The  Masters  shall  be  at  liberty  to  cause 
to  be  issued  from  time  to  time  such  advertiae* 


direct  grant  of  custody  to  be  under  Great  Seal, 
order  of  Lord  Chancellor  shall  have  the  same 
effect. 

64.  Masters  may  authorise  payment  or  trans- 
fer into  Court  of  money  or  stock  as  security  for 
committee. 

65.  Masters  may  recwve  and  deliver  out 
deeds,  &c.,  of  lunatic,  and  authorise  payment 
or  transfer  into  Court  of  money  or  stock  be- 
longing to  lunatic, 

66.  Grant  of  custody  may  be  extended  to 
surviving  or  continuing  committees  in  certam 
cases. 

67.  The  Master's  allowance  of  the  account 
of  a  committee  for  receiver  shall  be  signified 
under  their  hands  and  be  written  under  the 
account,  but  no  certificate  shall  be  made,  ex- 
cept  where  it  may  be  specially  reauired  \nth  a 
view  to  payment  of  money  into  Court  or  for 
some  other  purpose, 

68.  Masters  to  distinguish  items  in  account 
which  they  cannot  allow,  and  the  account  to  be 
submitted  to  the  Lord  Chancellor. 

69.  The  Masters  shall  be  at  liberty,  without 
an  order  of  reference,  to  receive  any  proposal 
and  conduct  any  inqiury  respecting  the  manag- 
ing, repairing,  setting,  or  letting  of  the  estate,, 
and  to  report  thereon. 


[To  be  continued.} 


LAW  OF  ATTORNEYS. 

PRODTJCTION    OF  CLIENTS*    PAPERSr 

An  attorney  is  not  com]>ellable  to  pro- 
duce a  case  and  counsel's  opinion  taken  for 
the  plaintiffs  in  an  action  under  the  follow- 
ing circumstances  :— 

A  bill  was  filed  for  discovery  in  aid  of 
the  defence  to  an  action  for  money  alleged 
to  have  been  lent  on  the  security  of  certain 
debentures,  the  question  in  the  action  being; 
whether  the  money  was  not  paid  unon  tt 
purchase  of  the  bonds,  instead  of  bemg 
advanced  as  a  loan.  Accordine  to  the 
statements  in  the  answer,  and  of  an  aflS- 
davit  in  opposition  to  the  motion,  the  case 
and  opinions  in  question  had  been  taken  on* 
behalf  of  two  ladies  named  Hoyle,  who  hadf 
advanced  money  upon  other  bonds  of  the 
same  kind  and  under  similar  circumstances, 
and  who  had  also  brought  against  the  plain- 
tiff in  equity  an  action  in  which  an  appeal 
I  was  still  pending  in  the  House  of  Lorda^ 
i  B  B  5 
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and  the  case  and  optmaiia  had  bean  lent  tif 
the  solicitoT  ai  the  Miaaet  Ho]rle  to  the  so* 

Hcitor  of  the  present  defendants,  with  per- 
mission to  copy  it»  in  porsnanoe  of  which 
permission  the  copy  of  the  case  and  opinions 
m  question  had  been  made.  Vice-Chancel- 
lor Parker  had  refused  amotion  for  the  pro- 
duction of  the  case  and  opinion  (see  5  De 
G.  &  S.  597),  and  on  an  appeal  to  the 
Lords  Justices,  the  Lord  Justice  Knight 
Bruce  said : — 

"  The  document  in  question  is  a  copy  of  a 
ease  and  the  opinion  of  counsel  upon  it,  taken 
on  behalf  of  two  ladies  of  the  name  of  HofU, 
who  claimed  to  be  creditors  of  a  person  of  the 
name  of  Enthoven,  These  ladies  sued  him  at 
law,  and  obtained,  as  I  understand,  a  verdict 
or  judgment,  or  both  against  him,  the  effect  of 
which  is  Busuended  by  a  bill  of  exceptions  now 
before  the  House  of  Lords ;  so  that  the  pos- 
sible effect  of  the  writ  of  error  may  be  a  ventre 
de  novo,  in  which  case  the  matter  in  dispute 
would  have  to  be  tried  again.  It  appears  that 
Messrs.  Cobb,  who  are  the  defendants  on  the 

£  resent  record,  also  claim  to  be  creditors  of 
Ir.  Enthoven,  the  same  gentleman,  and  are 
suing  him  or  intending  to  sue  him  at  law.  In 
aid  of  his  defence  and  for  the  purpose  of  dis- 
covery this  bill  is  filed ;  but  the  circumstances 
wnder  which  Messrs.  Cobb  chim  to  be  credit- 
or9,  if  not  identical  with  those  under  which  the 
ladies  claim  to  be  creditors,  are  very  similar, 
and  conoected  with  them,  as  I  undenrtand ;  so 
much  80,  that  the  ladies  have  through  their 
solicitor  taken  the  opinion  of  counsel,  and  com- 
municated that  case  and  that  opinion  to  the 
solicitor  of  Messrs.  Cobb  as  having  a  common 
cause  substantially  with  them  against  Mr.  En- 
thoven, their  common  object  of  purBoit. 

"  Now  the  first  question  is  for  what  purpose, 
with  what  view,  upon  the  materials  before  us, 
we  ought  to  infer  that  the  case  and  opinion 
weie  communicated  with  permission  to  copy 
them.  In  my  opinion  the  just  and  inevitable 
inference  is,  ths^  the  comrnunication  was  not 
made  for  the  purpose  of  allowing  unlimited 
publication  and  use,  but  was  made  in  con/fdence 
for  the  limited  and  restricted  purpose  of  assist- 
ing them  in  that  claim  which  was,  for  every 
substantial  pur|K>8e,  common  with  that  of  the 
ladies,  whose  solicitor  lent  it  to  them.  I  infer, 
therefore,  from  tlie  materials  before  the  Court, 
that  it  would  be  an  unjust  and  unlawful  act  on 
the  part  of  the  present  defendants  to  allow  that 
•case  and  opinion,  or  a  copy  of  it  which  is  the 
eame  thing,  to  be  published,  or  even  to  be 
communicated  in  any  manner,  except  £or  the 

gurpose  of  the  defence.  I  consider  these  ladies 
ad  and  still  have  a  material  interest  in  the 
document,  the  production  of  which  to  their 
own  adversary  is  sought  by  this  application. 
Without  entering  into  other  questions  which. 
With  propriety  and  ability,  have  been  discussed 
upon  this  motion,  it  is  sufficient  for  me  to  be 
«a  tisiied  that  the  interest  of  the  Mtee,  their 
aight»wMi  feapBGt  toliMa«doe«DHBts,.aiidti» 
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limited  porpoMS  for  whkh.  the  documents  wore 
communicated,  do  of  themselvee  preclude  aU 
light  on  the  nsirt  of  the  plaintiff  to  the  produc- 
tion  of  the  aocumenta  or  discovery  of  ^leir 
contents.  We  agree  entirely  with  the  dedskm 
of  the  Vice-Chaacellor.  Enthoven  v.  Cobb^  2 
De  G.,  M'N.  &  G.  632. 


GENERAL  RECORD  REPOSITORY. 


Wb  extract  the  following  paragraph  from  the 
14th  Report  of  the  Deputy  Keeper  of  the  Pub- 
lic Records : 

"  The  first  block  of  the  New  Repository  ia 
now  completely  roofed  in.  The  completion  of 
the  interior  is  in  progress,  and  arrangements 
are  making  for  the  preparation  of  the  fittings, 
of  which  the  moat  important  will  be  neks, 
presses,  cases,  'and  other  articles  required  fm: 
the  deposit  of  the  Public  Records.  These  will 
require  very  considerable  attention,  and  the 
utmost  oideavoura  must  be  used  to  exeniae 
all  possible  caution  in  planning  the  same.  It  is 
also  needful  to  keep  in  view  any  adaptations 
which  may  be  required  when  the  bml^ng^  as 
at  present  existing,  shall  become  part  of  an- 
other building.  This  extension  will  be  ^leedily 
required;  for,  besides  the  block  of  bnUcfiBg 
which  will  be  needed  for  the  documents  of  the 
State  P^)er  Office,"  it  is  added,  that  it  may- 
be possibly  necessary  to  commence  okhor 
parts  of  the  repository, ''inasmuch  as,  owing 
to  the  transmission  of  government  docimients 
into  the  custody  of  the  Master  of  the  RoHs^ 
the  mass  under  hia  charge  is  very  consi- 
derably larger  than  when  the  meeaurement 
was  first  taken." 

LIST  OF  PUBLIC  ACTS. 
16  &  17  Vict. 

1.  An  act  to  make  provision  concerning  Bilb 
of  Exchange  and  Promissory  Notes  payable  in 
the  Metropolis  on  the  day  appointed  for  tiie 
funeral  of  Arthur  late  Duke  of  Wellington. 

2.  An  act  to  amend  an  Act  of  the  let  year 
of  King  George  the  Fourth,  for  the  farther 
prevention  of  forging  and  counterfieiting  Bank 
Notes. 

3.  An  act  to  authorise  the  Inclosure  of  cer- 
tain Lands,  in  pursuance  of  a  Special  Report  of 
the  Inclosure  Commissioners  for  Enghmd  and 
Wales. 

4.  An  act  to  amend  an  Act  for  gpsaraateeiag 
the  interest  on  such  loans,  not  exceeding 
500,0001.,  as  may  be  miaed  by  the  Briliah 
Colonies  on  the  Continent  of  South  Amenea, 
in  tile  West  Indies,  and  die  Mauntius^  for  cer- 
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5.  An  act  to  rabstitnte  Stamp  Dntiea  for 
Fees  on  Letters  Patent  for  Inventions,  and  to 
provide  for  the  purchase  for  the  publie  use  of 
certain  Indexes  of  Speciftcations. 

6.  An  act  to  applj  the  sum  of  2fiOO/)OOl. 
to  the  Service  of  the  year  1853. 

7»  An  act  to  amend  an  Act  rehittng  to  the 
Valuation  of  rateable  Property  in  Ireland. 

8.  An  act  for  enabling  the  Commissioners  of 
Inland  Revenue  to  dispose  of  certain  property 
in  the  city  of  London. 

9.  An  act  for  punishing  Mutiny  and  Deser- 
tion, and  for  the  better  I^yment  of  the  Army 
and  their  Quarters. 

10.  An  act  for  the  Regulation  of  her  Majesty's 
Royal  Marine  Forces  while  on  shore. 

1 1 .  An  act  to  authorise  the  Inclosure  of  cer- 
tain Lands,  in  pursuance  of  a  Report  of  the 
Inclosure  Commissioners  for  England  and 
Wales. 

12.  An  act  to  apply  the  sum  of  8»000,000/. 
out  of  the  Consolidated  Fund  to  the  Service  of 
the  year  1853. 

13.  An  act  to  revive  certain  temporary  pro- 
visions relating  to  the  Collection  of  Grand  Jury 
Cess  in  Ireland. 

14.  An  act  to  indemnify  such  Persons  in 
the  United  Kingdom  as  have  omitted  to  qualify 
themselves  for  Offices  and  Employments,  and 
to  extend  the  Time  limited  for  those  purposes 
respectively. 

15.  An  act  to  limit  the  Time  for  taking  the 
Poll  in  Counties  at  contested  Elections  for 
Knights  of  the  Shire  to  serve  in  Parliament  in 
England  and  Wales  to  One  Day. 

16.  An  act  for  carrying  into  effect  the  En- 
gagement between  her  Majesty  and  Syed  Syf 
bin  Hamood,  the  Chief  of  Sohar,  in  Arabia, 
for  the  more  effectual  suppression  of  the  Slave 
Trade. 

17.  An  act  for  carrying  into  effect  the 
Treaty  between  her  Majesty  and  the  Republic 
of  New  Granada  for  the  suppression  of  the 
Slave  Trade. 

18.  An  act  to  authorize  Advances  out  of  the 
Consolidated  Fund  to  discharge  Monies  bor- 
rowed  on  the  Security  of  the  Land  Revenues 
of  the  Crown,  for  the  purpose  of  Metropolitan 
Improvements,  and  providing  for  the  payment 
of  such  advances  and  of  certain  moneys  charged 
on  the  London  Bridge  Approaches  Fund. 

19.  An  act  to  amend  an  Act  of  the  15th  year 
of  her  present  Majesty  (New  Forest  Deer  Re- 
moval), as  regards  the  Publication  of  Claims, 
and  the  preferring  and  delivering  Objections 
thereto. 

20.  An  act  to  alter  and  amend  an  Act  of  the 
15th  year  of  her  present  Majesty,  for  amend- 
ing the  Law  of  Evidence  hi  Scotland. 

31.  An  act  to  authorise  the  Legislature  of 
the  Province  of  Canada  to  make  provision  con- 
cerning the  Clergy  Reserves  in  that  Province, 
and  the  proceeds  thereof. 

32.  An  act  for  making  further  provision  for 
1^  execution  of  the  Office  of  Examiner  of  the 
High  Court  of  Chancery. 

83.  An  act  for  redeeming  or  commoting  the 
Annuity  payable  to  tiie  South  Sea  Company, 


and  oertun  Annuities  of  3/.  per  eentom  per 
aanvm,  and  for  cnaliag  liew  Annnitiea  ot 
3L  lOa.  per  centum  per  siiiinm,  and  2i.  lOs. 
per  centum  per  annum^  and  iasning  Excheqaer 
Bonds. 

24.  An  act  to  confirm  and  extend  certain 
Provisional  Onkrs  of  the  General  Board  of 
Health  for  the  towns  of  Wakefidd,  EUand, 
Wallasey,  Dudley,  Banaley,  Dorchester,  and 
WelshpooL 

25.  An  act  for  raising  the  sun  of  17,742,600/. 
by  Exchequer  Bills,  tSc  the  service  of  the  year 
1853. 

86.  An  act  to  provide  for  the  supplying  of 
vscsncies  in  Town  Councils  of  Burghs  in 
Scotland  consequent  on  null  or  irregular  Elec* 
tions. 

27.  An  act  for  empowecing  the  Sheriff  and 
Commissary  of  Berwickshire  to  hold  Courts  at 
Dnnse,  and  for  other  purposes. 

28.  An  act  to  amend  the  Lav  as  to  taking 
the  Poll  at  Elections  of  Membos  to  serve  in 
Parliament  for  Scotland. 

29*  An  act  for  regulating  the  Weights  used 
in  Sales  of  Bullion. 

30.  An  act  for  the  better  prevention  and 
punishment  of  aggravated  Assaults  upon  Wo* 
men  and  Children,  and  for  preventing  delay 
and  expense  in  the  Administration  of  certain 
parts  of  tiie  Criminal  Law. 

31.  An  act  to  apfHy  the  sum  of  4,000,000i. 
out  of  the  Consolidated  Fund  to  the  service  of 
year  1853. 

32.  An  act  to  make  further  provision  for 
staying  Execution  of  Judgment  for  Misdemea- 
nors upon  giving  Bail  in  Error. 

33.  An  act  for  the  better  Regulation  of 
Metropolitan  Staple  and  Hackney  Carnages, 
and  for  prohibitmg  the  use  of  advertising 
Vehicles. 

34.  An  act  for  granting  to  her  Majesty 
Duties  on  Profits  arising  from  Property,  Pro* 
fessions,  TVades,  and  Offices. 

35.  An  act  to  make  provision  concerning  the 
future  Regulation  of  certain  Appointmenta 
connected  with  Cathedral  and  Collegiate 
Churches,  and  concerning  certain  of  the  Es- 
tates of  the  Deans  and  Chapters  of  York  and 
Carlisle. 

36.  An  act  for  disafforesting  the  Foiest  of 
Whichwood. 

37.  An  act  to  impose  additional  Duties  on 
Spirits  in  Scotland  and  Ireland  :  and  to  alter 
the  Countervailing  Duties  on  Spirits  the  manu- 
facture of  Guernsey,  Jersey,  Aldemev,  or  Sarl^ 
imported  into  Scotland  or  Ireland,  and  the 
Countervailing  Duties  and  Drawbacks  on  the 
removal  of  certain  Mixturee  and  Compounds 
between  Scotland,  Ireland,  and  England  rs- 
spectivdy;  and  to  amend  the  Laws  relating  to 
collectin|f  and  securing  the  Duties  of  Excise 
upon  Spuits. 

38.  An  act  to  extend  the  remedies  for  the 
Compensation  of  maMona  Injuries  to  Property 
m  Inland. 

39.  An  act  to  repeal  the  Duties,  Allowance^ 
and  Drawbacks  of  Excise  on  Soap. 

40.  Anantfacaltsni^theiMMk  of  Rapay 
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116.  An  act  to  amend  certain  Fronekme  of 
the  Patent  Law  Amendment  Act,  1852«  in  re- 
spect of  the  Transmission  of  certified  Copies  of 
Letters  Patent  and  Spedfications  to  certain 
Offices  in  Edinbnrgli  and  Dublin^  and  otiier- 
wiae  to  amend  the  said  Act. 

1 16.  An  act  to  defray  the  Charge  of  the  Pay, 
Clothing,  and  contingent  and  oUier  Eacpenses 
of  the  Disembodied  Militia  in  Great  Britain 
jmd  Ireland ;  to  grant  Allowances  in  certain 
Cases  to  Subaltern  Officers,  Adjutants,  Pay- 
masters, Qartermasters,  Surgeons,  Assistant- 
Surgeons,  Surgeons'  Mates,  and  Serjeant- 
Majors  of  the  Militia;  and  to  authorise  the 
•employment  of  the  Non-commissioned  Officers. 

1 17-  An  act  to  amend  the  Laws  relating  to 
the  Redemption  and  Purchase  of  the  Land  Tax 
in  Great  Britain. 

118.  Ad  act  to  amend  an  Act  of  the  7th 
•rear  of  her  Majesty,  for  the  better  Apprehen- 
hension  of  certain  Offenders. 

119.  An  act  for  the  Suppression  of  Betting 
Houses. 

120.  An  act  to  authorise  the  Inclosure  of 
certain  Lands  in  pursuance  of  a  Special  Report 
of  the  Inclosure  Commissioners  for  England 
and  Wales. 

121.  An  act  for  providing  Places  of  Confine- 
ment in  England  or  Wales  for  Female  Offend- 
ers under  Sentenceor  Order  of  Transportation. 

122.  An  act  to  render  valid  certain  Mar- 
riages in  the  Church  of  the  Holy  Trinity  in 
the  Township  of  Hnlme  and  Parish  of  Man* 
Chester,  in  the  County  of  Lancaster. 

123.  An  act  to  amend  the  Laws  relating  to 
the  Investments  of  Friendly  Societies. 

124.  An  act  to  continue  Appointments  under 
the  Act  for  consolidating  the  Copyhold  and 
Inclosure  Commissions,  and  for  completing 
proceedings  under  the  Tithe  Commutation 
Acts. 

125.  An  act  to  continue  and  amend  the  Me- 
tropolitan Sewers'  Acts. 

126.  An  act  to  confirm  certain  Provisional 
Orders  of  the  General  Board  of  Health  for 
Accrington,  Bangor,  and  Uxbridge,  and  to 
provide  for  conducting  the  First  Election  of  a 
Local  Board  of  Health  at  Elland. 

127.  An  act  to  rednce  the  Duties  payable  in 
respect  of  Hackney  Carriages  used  in  tne  Me- 
tropolis, and  to  amend  the  I  jaws  relating  to  the 
granting  of  Licences  and  Payment  of  Duties  in 
respect  of  Metropolitan  Stage  and  Hackney 
Carriages,  and  to  make  Provision  as  to  the 
Charge  for  the  Hire  of  Hackney  Carriages  in 
certain  cases. 

128.  An  act  to  abate  the  Nuisance  arising 
from  the  Smoke  of  Furnaces  in  the  Metropolis 
and  from  Steam  Vessels  above  London  Bridge. 

129.  An  act  further  to  amend  the  Law  relat- 
ing to  Pilotage. 

130.  An  act  to  amend  the  Acts  for  promoting 
the  Drainage  of  Lands  and  Improvements  in 
connexion  herewith  in  Ireland. 

13U  An  act  to  amend  various  Laws  relating 
to  Merchant  Shipping. 

132.  An  act  to  extend  the  Provisions  of  an 
Act  of  the  present  Sesnon  for  redeenung  or 


eommutiog  the  Ammlty  payable  to  the  Sooth 
Sea  Company  and  certain  Amniitiea  ci^L  per 
centum  per  annum^  and  to  pnmde  for  pnyiOBnli 
to  be  made  under  the  aaid  Act. 

133.  An  act  to  suspend  the  makhiff  off  iJ^ 
and  the  Ballots  and  finroknents  for  the  Miblm 
of  the  United  Kingdom,  and  to  amend  the  Iaw 
in  relation  to  the  Militia  in  England. 

134.  An  act  to  amend  Ae  Lawe  conccnng 
the  Bmrial  of  the  Dead  in  Engjand  bOTond  tiw 
limits  of  the  Metropolis,  and  to  amend  tlie  Act 
concerning  the  Burial  of  the  Dead  in  the  M^ 
tropolis.  .        

136.  An  act  to  contume  certain  TomMc 
Acts  in  Great  Britain,  and  to  make  firtlier 
Provisions  concerning  Turnpike  Ronds  in  Bog- 
land.  ,    ,    .      . 

136.  An  act  for  enabling  Grand  Jonee  m 
Ireland  to  bearrow  Money  from  private  Source^ 
on  the  Security  of  Presentment,  and  for  trans- 
ferring to  Counties  certain  Works  constrocled 
wholly  or  in  part  with  Public  Money. 

137.  An  act  for  the  better  AdminiBtiatioa  of 
Charitable  Trusts. 


ANNUAL  REGISTRATION  OF  ATTOR- 
NEYS. 

The  Forms  of  Declaration,  under  the  6  &  7 
Vict.  c.  73,  may  be  had  on  application  at  the 
Office  of  the  Incorporated  Law  Society. 

The  Members  of  the  Profession  are  re<nieeted 
to  be  particular  in  filling  them  np,  either  by 
themselves,  their  partners,  or  their  Ixmdom 
Agents  ;  to  send  them  to  the  office  on  as  early 
a  day  as  possible;  and  to  attend  to  ^  foUow- 
ing 

1.  No  Declaration  can  be  acted  npon  which 
does  not  contain  all  the  particulars  required  by 
the  Act  of  Parliament. 

2.  Every  Declaration  must  be  deUvered  at 
the  Office  six  days  before  a  Certificate  can  be 
granted. 

3.  No  Certificate  will  be  delivered  out  till 
Monday,  November  21. 

4.  In  the  first  six  days  commencing  on  Nor, 
21,  Certificates  will  be  delivered  only  to  sudi 
London  Agents  as  shall  in  due  time  previously, 
have  sent  in  the  Declarations  of  themselves  and 
their  Country  Clients,  accompanied  by  a  Lut 
thereof  arranged  in  alphabetical  order,  and  writ" 
ten  on  foolscap  paper  booktrise, 

5.  These  six  days  will  be  appropriated  among 
the  London  Agents,  in  the  following  order:— 
The  Letters  refer  to  the  initial  of  the  Agent* a 
surname  or  that  of  the  senior  partner  in  the 
case  of  a  Firm. 


Those  commencing  with — 

A,  or  B :    • 

C,  D,  E,orF,     .    •    .    . 
G,  H,  I,orJ,     .    .    •    . 
K,L,M,N,0,orP,  .    . 
Q,  R,  or  S, 

Nov.  21 
.    .    22 
.    .    23 
.     .     24 
.    .     25 

T,U,V,W,X,Y,orZ,  . 

.     .     26 

6.  On  every  day  rabaaqoent  to  November  S6» 
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iM  Certificates  will  be  delivered  to  the  rest  of 
the  Profession. 

7.  The  Fee  of  It.  6i.  fixed  by  the  Act  for 
is^niiig  each  Certificate  is  to  be  paid  on  taking 
the  same  away. 

BoBK&T  IAajjqbjm,.  Secretary, 
October^  la^a. 

NOTES  OF  THE  WEEK. 


CITY   LAW    OFFICKB8. 

''^e  are  glad  to  record  the  appointment  ef 
Mr.  Alderman  Wire  to  the  high  oflice  of 
Sheriff  of  the  City  of  London  and  County  of 
Middlesex.  The  worthy  Alderman  is,  we  be- 
lieve, the  only  Solicitar  amongst  the  City  Ma- 
^strates.  He  has  selected  as  his  Under- 
ekeriff  Mr.  James  Anderton,  the  well-known 
Solicitor  who  has  fior  many  years  been  an 
able,  independent,  sealoos,  and  ▼aluable  mem- 
ber of  the  Common  Council,  and  the  inde&ti- 
^ablc  manager  of  the  West  of  England  In- 
surance Company.  The  other  Under- sherifiT, 
Mr.  Charles  Augnatia  Smith,  of  Greenwich,  is 
also  an  eminent  Solicitor. 

It  will  be  recollected  that  until  the  6  &  7 
Vict.  c.  73,  no  Sherifi*  or  Under-sheriff'  could 
practise  as  an  attorney  during  his  year  of  office. 


and  aznmgemeiiti  used  to  be  made  with  some 
odier  attorney  to  condnet  his  professional  bu- 
siness. This  state  of  the  law  occasioned  se<* 
dooB  infwy  to  elienta^  and  k>S8  and  incenve* 
nience  to  the  attorney.  The  Profession  is 
indebted  to  the  Incorporated  Law  Society  for 
effecting  the  alteration  by  the  Attorneys'  Act 
of  1843.  As  Attorneys  and  Solicitors  are  en- 
titled to  act  as  Magistrates  in  Cities  and 
Boroughs,  there  can  be  no  reason  for  exclud- 
ing them  from  the  Commission  of  the  Peace  in 
Counties.  Indeed,  if  there  were  any  good 
ground  of  exclusion,  it  ought  rather  to  prevail 
in  Cities  than  Counties.  But  as  Bankers, 
Merchants,  Brewers,  and  Manufacturers  are 
eligible,  notwithstan^g  their  occupations  and 
interests  in  their  respective  districts,  so  should 
Attorneys  and  Solicitors  who  might  abstain 
from  practising  before  their  brother  Magis- 
trates. No  one  can  doubt  that  an  Attorney  of 
extensive  experience  would  make  a  useful  Ma- 
gistrate. Proper  persons  woulti,  of  course,  je 
selected. 

LAW  APPOINTMENT. 

Robert  Macfarlane,  Esq.,  Advocate,  has  been 
appointed  to  the  office  of  Senior  Depute- Advo- 
cate in  Scotland. 


RECENT   DECISIONS    IN  THE  SUPERIOR   COURTS, 

AND    SHORT   NOTES   OF    CASKS. 


Collard  mid  amoiker  v.  Samp$om,    Jane  3,  4, 
1853. 

VKKDOR  AND  PUBCHASBB.— DOUBTPTJI*  BX- 
XCUTION  BY  WILL  OF  POWER  OF  AP- 
POINTMBNT.  —  SPBCIFIG  PBBFORMANCB 
OF   CONTRACT. 

The  donee  of  a  power  qf  appointment,  by  deed 
or  deeds,  writing  or  writings,  under  hand 
and  seal,  executed  the  power  by  will  since 
the  WiUs*  Act :  Held,  on  appeal  from  the 
Master  of  the  Rolls,  and  refusing  the 
specific  performance  of  an  agreement  to 
purchase  such  property,  that  the  title  as  to 
whether  such  will  was  a  due  execution  qf 
the  power  under  the  lOth  section  of  the 
fViUs'  Act,  was  too  doubtful  to  be  forced  on 
a  purchaser. 

This  was  a  cfadm  for  the  specific  perform- 
ance of  an  agreement  to  purchase  of  Mr. 
Bidggod,  the  testator,  of  whom  die  plaintiflfs 
were  ezecntors,  certain  leasehold  property, 
which  had  been  appointed  by  will.  Itappearsd 
that  the  defendant  refused  to  complete^  on  the 
ffronnd  that  the  executini  of  the  appMntment 
by  will,  since  the  Wills'  Act,  was  not  aotho* 
rised  by  the  power  giFea  the  testator  in  the 


deed,  to  appoint  by  deed  or  deeds,  writing  or 
writings,  underhand  and  seal.  The  Master  of 
the  Rolls  had  overruled  the  exceptions  to  the 
Master's  report  in  favour  of  the  title,  in  ac- 
cordance with  the  case  of  Buckell  v.  Blenkhom, 
5  Hare,  131,  whereupon  this  appeal  was  pre- 
sented« 

Roupell  and  Browell  for  the  plaintiffs ;  Rolt 
and  W.  H,  Terrell  for  the  appellant. 

The  Lords  Justices  said,  that  there  was  so 
much  doubt  as  to  whether  the  appointment  by 
will  was  identical  with  the  power  given  and  a 
sufficient  execution  under  the  loth  section  of 
the  Wills'  Act,  that  a  purchaser  could  not  be 
compelled  to  accept  the  title. 

AflUulttt  nl  ^3aaIU. 
Bdwards  y.  Cory.    July  30,  1853. 

WILL. —  CONSTBUCTION.  —  UNDISPOSBD  OF 
RBSID0B. — MI8DB8CBIPTIOK. 

A  testator  directed  the  interest,  diwdends, 
and  annual  produce  of  seven  several  sumis 
O/400/.,  parts  0/4,000/.  (invested  by  his 
executors  under  his  will),  to  be  patdto 
each  of  his  seven  nieces  nominatimfor  life, 
OMd  at  the  death  of  each  as  she  m^hi 
appoiui,  and  he  then  directed  the  interest, 
^c,  of  iOQL,  bemg  the  remahmg  part  qf 
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the  4,0002.^  to  be  paid  to  another  meee  : 
Held,  that  such  niece  wai  not  entitled  to 
the  whole  residue  qf  1,200/.,  nor  the  other 
nieces  to  have  the  fund  equally  divided  be* 
tween  them  with  her;  but  that  the  800/. 
fell  into  the  residue, 
A  TS8TATOR,  after  directing  his  executors 
to  inyest  a  Bum  of  4,000/.,  ^ave  nominatizn  to 
each  of  his  seven  nieces  the  interest,  dividends, 
and  annual  produce  arising  from  400/.,  part  of 
such  sum,  for  life,  and  to  pay  the  principal  at 
her  death  as  each  might  appoint ;  and  he  then 
directed  his  executors  to  pay  and  apply  the  in- 
terest, dividends,  and  annual  produce  of  400/., 
"  being  the  remaining  part  of  the  said  sum  of 
4,000/,,'*  to  another  niece,  the  wife  of  Mr. 
Williams. 

Lhi/d  and  Haiot  for  the  nieces,  urged  that 
the  testator  intended  to  divide  the  whole  fund 
among  his  nieces  equallv,  and  that  the  several 
bequests  of  400/.  shoula  be  increased  to  500/. 

G,  Lake  Russell,  for  Mrs.  Williams,  sub- 
mitted she  took  the  remainder  of  the  fund 
amounting  to  1,200/. ;  Martindale  for  the  re- 
siduary legatee,  ^ontrk. 

The  Master  of  the  Rolls  said,  that  there  was 
a  distinct  legacy  to  Mrs.  Williams  of  a  sum  of 
400/.,  but  that  it  was  wrongly  described,  and 
that  the  undisposed  of  fund,  amounting  to 
800/.,  fell  into  tne  residue. 


fBict'€f^an(tHax  iitnttetiSleo. 

Mills  V.  Dudgeon.    July  28,  1853. 
crbditor's  suit.-^death  of  sole  plian- 

TIFP. — BSVIVAL  BY  RBPBESENTATIVB. 

A  motion  was  reused,  but  without  costs,  under 
the  63rd  Order  of  Sth  May,  1845,  to  direct 
the  personal  representative  of  the  deceased 
plaintiff  to  revive  a  creditor's  suit  in  which 
a  decree  had  been  made,  or  that  the  bill 
might  be  dismissed. 
This  was  a  motion  under  the  63rd  Order  of 
8th  May,  1845,^  to  direct  the  personal  repre- 
sentative of  the  deceased  plaintiff  to  revive  this 
creditor's  suit  in  which  a  decree  had  been 
made,  or  that  the  bill  might  be  dismissed. 
J.  H.  Palmer  in  support ;  W.  Morris,  contriL 
The  Vice-Chancellor  refused  the  application, 
but  without  costs. 


Murray  v.  Glasse.    July  27, 1853. 

HUSBAND  AND  WIFE.— ADVAMCBS  TO  HUS- 
BAND.—  PROMISSORY  NOTB. — DBCLABA- 
TION  OP  TRUST. 

The  dividends  of  certain  funds  settled  to  the 
plaintiff's  separate  use,  were  paid  to  a  dif" 


^  Which  directs,  that  "in  cases  where  the 
suit  abates  by  the  death  of  a  sole  plaintiff,  the 
Court,  upon  motion  of  any  defendant  made  on 
notice,  served  on  the  legal  representative  of  the 
deceased  plaintiff,  may  order  that  such  legal 
representative  do  revive  the  suit  within  a  limited 
time,  or  that  the  bill  be  dismissed." 


ferent  banker  to  her  husband^ s,  and  she  drew 
cheques  from  lime  to  time.  It  appeared  ske 
had  advanced  him  moneys,  cnu/  on  a  settle' 
ment  of  accounts  in  1848,  he  gave  her  a  pro^ 
nUssory  note  payable  on  demand,  wUk  »- 
terest  at  4  per  cent,  for  the  amount  dmes 
Held,  that  on  his  death  it  was  a  vaUd  de- 
claration  qf  trust  in  her  favour. 

It  appeared  that  on  the  marriage  of  the 
plaintiff  with  her  husband,  certain  stock  was 
settled  on  trust  to  pay  the  dividends  to  her  se- 
parate use  for  life,  and  the  trustees  had,  wiUi 
the  husband's  consent,  paid  such  dividends  to 
her  account  at  a  separatebanker's,  on  whom  she 
drew  cheques  in  the  ordinary  manner.  The 
plaintiff  had  lent  her  husband  various  moneys  at 
different  times,  and  on  a  settlement  of  accounts 
in  1848,  he  had  given  a  promissory  note  pay- 
able on  demand,  with  interest  at  4  per  cent. 
This  was  a  special  case  as  to  whether  the  note 
constituted  a  good  declaration  of  trust  in  favour 
of  the  plaintiff  on  her  husband's  death. 

Baggallay  and  H.  Cadman  Jones  for  the  8e« 
veral  parties. 

The  Vice-Chancellor  said,  that  under  the 
circumstances  the  note  was  a  good  declaration 
of  trust  by  the  husband  for  the  plaintiff's  be- 
nefit, and  she  was  entitled  to  interest  at  4  per 
cent. 


Court  0f  Crc^equfr* 
Jones  and  another  v.  Gibbons,    June  10,  1853. 

CONTRACT  FOR  DBLIVBRT  OF  GOODS  FROM 
TIME  TO  TIMK  AS  REQUIRED. —  ACTION 
FOR   BREACH. — REASONABLE  TIME. 

The  plaintiffs  purchased  iron  of  the  defendant^ 
to  be  delivered  from  time  to  time  as  re^utr* 
ed,  but  the  defendant  did  not  deliver  wUkin 
a  reasonable  time  qfter  such  request,  Im 
an  action  for  such  breach,  a  demurrer  was 
overruled  to  the  replication  of  a  request  by 
the  plaintiffs  when  the  iron  was  required, 
in  answer  to  the  defendant's  plea  that  sudk 
request  was  made  cfter  the  expiration  of  a 
reasonable  time  from  the  contract. 

In  this  case,  it  appeared  that  the  plaintiffs 
had  purchased  of  the  defendant  a  quantity  of 
iron,  to  be  delivered  from  time  to  time  as  re- 
quired, and  that  the  defendant  had  not  de- 
livered the  same  upon  the  plaintiffs'  request 
within  a  reasonable  time,  whereupon  this  action 
was  brought.  The  defendant  pleaded,  that  the 
request  was  made  after  the  expiration  of  a  rea* 
sonable  time ;  to  this  plea  the  plaintiffs  replied, 
that  they  reouested  the  delivery  when  the  iron, 
was  reouired. 

Needkam  in  support  of  a  demurrer  to  this  re- 
plication ;  Bramwell,  contriU 

The  Court  said,  that  the  defendant  should 
have  requested  the  plaintifis  to  require  the  iroia, 
and  on  their  failing  to  comply  wiuin  a  reason- 
able time  the  contract  would  be  deternuned,  . 
and  as  he  had  not  done  so,  the  plaintiffii  were 
entitled  to  judgment. 
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0ottrtss  of  EquCts. 
LUNACY. 

1.  Jurisdietion  in,  to  give  costs  aflsr  sueeess-^ 
ful  tran^erst. — ^After  the  fioding  of  a  juiy  upon 

a  traverse  of  an  inquisition  of  lunaqr,  that  the 
allc^d  lunatic  was  of  a  sound  mind,  the  Court, 
acting  in  the  jurisdiction  in  lunacy,  has  no  au- 
thority under  the  6  Geo.  4,  c.  53,  or  otherwise, 
to  direct  payment  out  of  the  property  of  the 
alleged  lunatic,  of  any  costs  incurred  with  re- 
ference to  the  commission,  although  the  ver- 
dict upon  the  traverse  does  not  negative  the 
lunacy  at  the  time  of  the  original  inquisition. 

Nor  does  a  petition  of  the  alleged  lunatic  for 
a  supersedeas,  and  the  delivery  up  of  his  papers 
and  other  property  by  the  committee  and  the 
petitioners  for  the  commission,  entitle  them  to 
their  costs  as  part  of  the  terms  on  which  such 
an  order  should  be  made,  even  where  the  Court 
has,  by  an  order  in  the  lunacy  made  before 
the  verdict  on  the  traverse,  directed  the  costs 
to  be  taxed.  Exparte  Loveday,  1  De  G.,  M*N. 
&  G.  276. 

Caset  cited  in  the  judgment :  Exparte  Ferae,  5 
Ves.  833;  Sherwood  t.  Sandersoo,  19  Vee.  380. 

2.  Beeovery  of  Lunatic.  —  Practice.  —  Pny- 
ment  of  money  out  of  Comrt. — In  a  case  where 
the  dissolution  of  a  partnership  had  been  de- 
creed in  consequence  of  the  lunacy  of  one  of 
the  partners,  and  large  sums  had  been  paid 
into  Court  to  the  separate  account  of  the  lu- 
natic, in  respect  of  his  share  of  the  capital  and 
profits  of  the  business,  the  Lord  Chancellor, 
on  being  subsequently  satisfied  of  the  complete 
recovery  of  the  lunatic,  ordered  the  fund  to  be 
paid  out  to  him. 

Mode  of  proceeding  in  such  cases.  Leaf  v. 
Cofef,  t  De  G.,  M'N.  &  G.  417. 

3.  Mortgagor  and  mortangec^Costs  of  re- 
coRveyance.^rhe  costs  of  the  proceedings  for 
obtaining  from  the  committee  of  a  lunatic  a 
re-conveyance  of  premises  mortgaged  to  the 
lunatic  will  be  ordered  to  be  paid  out  of  the 
lunatic's  estate,  where  the  lunatic  is  benefi- 
cially interested  in  the  mortgage-money,  and 
thepetition  is  presented  by  the  committee. 

This  rule  will  not,  however,  be  acted  on  if  the 
mortgagor  presents  the  petition,  unless  in  cases 
where  the  committee  has  dcchned  to  take  that 
step.  In  re  Wheehr,  1  De  G.  M*N.  &  G.  434. 

Casaoited  in  the  jodgment :  Ezparte  Riofaerde,  1 
J.  &  W.  264. 

4.  Traverse.  —  Appointment  of  committee 
peneSng  traverse. — Costs. — Held,  on  applica- 
tion to  the  Lord  Chancellor  for  that  purpose 
by  a  person  found  lunatic  under  a  commission, 
that  leave  to  traverse  the  inquisition  is  matter 
of  light. 

The  same  holding  applies  to  a  similar  appli- 
cation  by  another  person  having  an  interest, — 
semble. 

The  fact  of  the  traverse  being  of  right  does 
not,  however,  preclude  the  I^rd  Chancellor 
from  exercising  such  a  control  over  the  matter 


as  may  be  necessary  for  the  protection  of  the 
person  and  estate  of  the  alleged  lunatic ;  as,  for 
instance,  by  satisfying  himself  that  the  applica- 
tion is  bond  fide,  and  that  the  alleged  lunatic, 
where  he  is  the  person  applying,  is  competent 
to  judge  of  what  he  is  doing  and  is  really  de« 
sirous  that  the  traverse  shall  issue. 

Whether,  if  the  Lord  Chancellor  should  not 
be  otherwise  able  to  satisfy  himself  on  the 
points  above-mentioned,  he  would  allow  any, 
and  what,  evidence  to  be  gone  into  respecting 
them, — Qnuere. 

Where  the  Court  considered  it  expedient  in 
the  circumstances  of  the  case  that,  pending  a 
traverse,  the  system  of  personal  care  of  the 
supposed  lunatic  should  not  be  disturbed,  and 
that  she  should  continue  to  receive  her  income, 
the  appointment  of  committees  and  the  execu- 
tion of  the  grant  were  not  stayed  on  that  ac- 
count, but  the  order  for  the  appointment  and 
grant  was  qualified  by  the  introduction  of  di- 
rections to  the  above  efifect.  In  re  Gumming,  1 
De  G.,  M'N.  &  G.  637- 

Cases  cited  in  the  judgment:  Ezparte  Wrsffg,  5 
Ves.  450;  Ezparte  Ferae,  5  Vea.  83«-,  Sher- 
wood T.  SandenoD,  19  Vea.  280;  Experte 
Ward,  6  Vei.  679 ;  In  re  Bridge,  Cr.  &,  P.  338. 

5.  Attendance  of  cestui  que  trust  on  eommts^ 
stofi.—Cosff.— Where  a  petition  for  a  commis- 
sion of  lunacy  stated  that  the  alleged  lunatic 
had  been  of  unsound  mind  for  upwards  of  30 
years,  a  cestui  que  trust,  under  a  settlement 
made  during  this  period,  was  allowed  to  attend 
the  execution  of  the  commission,  upon  an  un- 
dertaking to  abide  by  such  order  as  the  Court 
might  make  as  to  any  increased  costs  occa* 
sioned  by  the  attendance.  In  re  Richards,  1 
De  G.  M'N.  8t  G.  719. 

6.  Order  for  purchase  of  Government  an* 
nutty  out  of  corpus  of  fund  belonging  to  a  per" 
son  of  unsound  mind,  not  found  so  by  inquisi^ 
turn. — ^Where  a  defendant  of  unsound  mind, 
not  found  so  by  inquisition,  was  emtitied  to  a 
capital  sum,  the  income  of  which  was  insufiS- 
cient  for  her  maintenance,  the  Court  directed 
nearly  the  whole  of  it  to  be  laid  out  in  the  de- 
fendant's name  in  purchase  of  a  Government 
annuity,  and  that  the  income  should  be  ap- 
plied for  her  maintenance. 

A  Vice-Chancellor  has  jurisdiction  to  make 
such  an  order.  Davies  v.  Davies,  2  De  G., 
M'N.  &G.  51. 

7.  Committee  of  lunatic  held  personally  liable 
for  unreceived  reals.— Where  a  committee  of 
the  estate  of  a  lunatic  permitted  the  solicitor, 
whom  he  employed  in  the  lunacy,  to  become 
tenant  of  a  mansion-house,  forming  part  of  the 
lunatic's  estate,  and  allowed  the  rent  to  be  in 
arrear  for  four  years,  none  having,  in  fact,  been 
paid,  except  by  means  of  a  set-on  of  a  smaller 
sum,  being  the  amount  of  the  solicitor's  bill  of 
costs  accruing  from  time  to  time :  Held,  that 
the  committee  was  personally  liable  to  make 
good  the  deficiency.  Bxparte  Swindell,  2  De 
G.,  M'N.  &  G.  9L 
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LAW  OF  COSTS. 

ACTION  ON    JUDGHSNT. 

For  debt  and  costs, — ^The  plaintififhaTiiiff  re- 
covered judgment  for  15L  against  a  clerk  m  a 
Kiblic  office,  who  had  no  assets  to  satisfy  the 
dgment,  but  who  was  in  receipt  of  a  salary, 
out  of  which  he  had  proposed  to  set  aside  GOL 
a  year  for  the  payment  of  his  debts,  brought 
an  action  upon  the  judgment  for  the  debt  and 
costs  (amounting  together  to  upwards  of  2CU.), 
to  which  defend  pleaded  nul  tiel  record. 

Held,  that  the  plaintiff  was  entitled  to  the 
costs  of  the  secona  action,  as  it  sufficiently  ap- 
peared that  without  bringing  a  second  action 
ne  could  not  have  obtained  the  fruits  of  the 
judgment  recovered  in  the  first  Slater  v. 
Mackie,  7  D.  &  L.  255. 

Gsse  cited  in  the  jodgment:  Hallv.Fieree,  5 
D0WI.6OS. 

BANKRUPTCY  CONSOLIDATION   ACT. 

Ta^Hou  of  costs  of  smnmons.'-After  the 
commencement  of  the  action,  a  summons  in 
bankruptcy  was  issued  under  12  8t  13  Vict,  c. 
106,  and  an  order  was  made  by  the  Commis- 
sioner under  sect.  85,  that  the  costs  of  the 
anmmons  should  abide  the  event  of  the  action. 
Hie  plaintiff  afterwards  signed  judgment:  Held, 
ibat  the  costs  of  the  summons  taxed  by  tiie 
Master  in  Bankruptcy,  became  part  of  the 
judgment  of  this  Court,  and  might  be  added 
oy  the  Master  of  this  Court  to  his  allocator, 
without  being  taxed  by  him.  Webb  v.  HewleU, 
2  L.  M.  &  P.  4. 

COUNTY  COURT  ACT. 

1.  Sect.  13  of  the  13  &  14  Vict-  c.  61,— 
which  enacts,  that  in  actions  in  which  the  Su- 
perior Courts  and  the  County  Court  have  con- 
current jurisdiction  within  the  128th  section  of 
the  9  &  10  Vict.  c.  95,  or  which  could  not  have 
been  brought  in  the  County  Court,  or  which 
were  removed  by  certiorari,  the  Court  or  Judge 
*\may  "  direct  that  the  plaintiff  shall  recover 
bis  costs — is  not  imperative,  but  permissive 
only,  and  give  the  Court  of  Judge  a  discre- 
tionary power  to  give  or  refuse  costs.  Jones 
v.  Harrison,  2  L.  M.  &  P.  257. 

Case  cited  in  the  judgment:  Beeke  r.  Smith,  t 
M.  &  W.  191,  195. 

2.  5ttfn  sued  for  reduced  below  20/.  by  tender. 
—Where  the  sum  sued  for,  exceeding  20/.,  is 
reduced  below  that  amount  by  a  plea  of  tender 
of  part  (which  is  confessed),  and  a  verdict  is 
found  for  the  plaintiff  for  the  residue,  the  plain- 
tiff is  not  deprived  of  his  costs  by  the  County 
Courts'  Act.  Crosse  v.  Seaman,  2  L.  M.  &  P. 
273. 

S.  Where  several  dtfendants,  and  some  only 
reside  witbin  the  jmrisdiction.-^Sherif  of  MiS- 
dlesex, — Wheresome  only  of  aeveral  qefendaats 
reside  within  the  jurisdictioii  of  the  Connty 
Cotut  within  which  the  cause  of  action  troei, 
the  Superior  Courts  have  coBcomnt  juriadio- 


tkm  widi  the  Comaty  Coort  intlifai  die  metniDg 
of  ieetioii  lt8  of  tiie  9  &  10  Viet,  c  95. 

For  tUs  purpose  the  persons  who  fin  the 
office  of  sheriff  ^  Middlnsrar  are  diatinct  per- 
sons. Doyle  V.  Lamreuce,  2  L.  M.  &  P.  328; 
Robertson  v.  Gfttuntii^,  ib. 

4.  Appeal  from  order  qf  JwlTe.— The  Court 
win  not  lay  down  any  geneFsl  nde  whb  t^tard 
to  giving  a  plaintiff  costs  under  13  &  14  Vict 
c.  61,  8.  13. 

Semble,  ner  Alderson,  B.,  Hiata  plaintiff  wiio 
has  appliea  to  a  Judge  at  Chambers  for  an 
order  under  Aat  Act  cannot  afterwards  vpp^r 
to  the  Court  Ptdmery.  BiehardSy  2  L.  11.  ft 
P.  376. 

5.  Permanent  dwelling. — Lodgings, — A.  person 
who  has  a  permanent  dwelling,  does  not  dweO, 
within  the  meaning  of  the  128th  section  of  the 

9  &  10  Vict.  c.  95,  at  a  place  wbere  he  has  lodg- 
ings for  a  temporary  purpose  only.  B^Dong^ 
V.  Paterson,  2  L.  M.  &  P.  681. 

6.  Twenty  miles  '*from  the  d^endautJ^—Re^ 
sidenee, — On  motion  for  a  suggestion  to  depxive 
the  plaintiff  of  cosu  under  the  Counter  Conrta' 
Act,  9  &  10  Vict  c.  95,  an  affid&vU,  which 
stated  that  the  plaintiff  did  not  dweU  more  than 
20  miles /rom  the  dtfendant,  was  hM  bad,  for 
not  showing  the  distance  from  the  defendant's 
residence.    Room  v.  Cottam,  5  Exch.  It  820. 

Cases  cited  ia  thejudgmeat:  Kirby  r.Hicksos^ 
1  L.  M.  &  P,364 ;  Peterson  v.  Davis,  6  C.  B. 
235 ;  Duck  v.  Barton,  4  Ezcb.  R.  873. 

7.  Suing  tn  Superior  Court.  Demamd  re- 
duced  below  20/,  5y  pari  payment. — Certificate 
qfJudge.^XJndeT  the  129th  section  of  the  0  & 

10  Vict.  c.  95,  if  a  party  sues  in  a  Superior 
Court,  and  his  demand  is  reduced  below  the 
sum  of  2Ql.  by  proof  of  part  payment,  he  is  not 
entitled  to  costs,  unless  the  Judge  before  whoiu 
the  cause  is  tned  certifies  that  me  action  is  fit 
to  be  brought  in  the  Superior  Court  Ikmer 
V.  Berry,  5  Exch.  R.  858. 

8.  Suggestion.— Decision  on  affidaoiU  as  to 
residence  and  /vritdte/Mm.— Where  the  defsud- 
ant's  affidavits,  on  a  moti<m  for  a  suggeation 
under  the  County  Courts'  Act,  to  deprive  the 
plaintiff  of  costs,  stated  that  tiie  rendence  of 
the  plaintiff  was  widiin  20  miles  of  ^at  of  die 
defendant,  and  that  the  cause  of  action  arose 
wholly  within  the  jurisdiction  of  the  County 
Court  of  B.,  which  fiiusta  were  denied  fay  tiK 
affidavit  of  the  pknntifl^  tbe  Court  refoaed  to 
determine  the  question  on  affidavits,  and  di- 
rected a  auggestion  to  be  entered.  Lewie  v. 
Forsyth,  5  Exch.  R.  904. 

9.  Right  to  costs  qf  plasmtiff  who  has  re* 
covered  less  than  20/.  t»  a  Siqmior  ComrL — 
Where  the  Superior  Courts  have  a  concurrent 
jurisdiction  with  the  County  Courts  under  the 
128th  section  of  the  9  &  10  Vict  c.  95,  or  in 
cases  where  no  plunt  could  have  been  eiUered 
in  any  County  Court,  or  where  the  cause  is  re- 
moveid  from  the  County  Court  by  certiorari, 
the  Superior  Court,  or  a  Judge  tiiereo^  is 
bosmd  by  the  IS  ^  14  VkL  c  61,  a.  13,  on 

aatisfied  that  the  ease  faUs  within  the 
saotaoa,  to  «aaka  aa  aadcr  &at  tha  |3ai»- 
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tifl;  wbo  htt  reeovovd  lets  than  SOI.  in  a  So* 
peiior  Court,  aboil  recover  hk  ooata.  AtpUm 
▼•  Biaekmtm,  7  Sseb.  R.  386. 

DEMURRBB. 

Statute  qf  GUMGuttr.^Statute  qf  June.^ 
Aasumpeit      The   defendant   pleaded    seven 
pleas  :^iBt9  non  astumpnt:   tne  succeedmg 
five  pleas  traversed  allegations  in  the  declara- 
tion; the  7th  was  a  plea  in  confession  and 
avoidance.    The  plaintiff  having  joined  issue 
on  the  first  five  pleas,  demurred  to  the  6th  and 
rth ;  and  obtained  a  verdict  on  all  the  issues 
of  fact,  with  contingent  damages,  and  after- 
wards upon  the  argument  on  demurrer  failed, 
the  Court  holding  that  the  declaration  was 
insufiicient :  Held,  that  he  was  not  entitled  to 
^  coats  of  the  issues  of  fact  found  for  him 
at  the  trial    Partridge  v.  Gardner,  7  D.  &  L. 
106. 
Cases  cited  m  tbe  judgmeot :  Bird  r.  Higginson, 
3  A.  &  £.  83 ;  6H.in  M.  799  ;  Ricbmood  r. 
Jobnsoo,  7  £«it,  583 ;  Yates  ▼.  Gun,  Barnes, 
141 ;  Cook  V.  Sayer,  2  Barr.  753 ;  Jones  v. 
Davies,  Barnes,    140;    Bartlett  v.  Spooner, 
Bull  N.  P.  335;  Daberley  r.  Page,  «  T.  R. 
391 ;  Hart  r.  Catbusb,  S  DowL  456 ;  Duke 
of  Newcastle  v.  Greeo,  cited  in  Spencer  r. 
Hamerton,  4  A.  &  £.  413;  6  N.  &  M.  22  ; 
Otbier  r.  Calvert,  1  Bing.  275 ;   Vollum  v. 
Simpson^  2  B.  A  P.  368 ;  Bright  t.  Jackaon, 
Barnes,  144, 146;  Dodd  v.  Joddrell,  2  T.  R. 
235 ;  Brooke  v.  WiDet,  2  H.  BI.  435 ;  Benett 
T.  Coster,  1  B.  A  B.  465;  Vivian  ▼.  Blake, 
Benes^  141. 

XBBOR. 

A  defendant  in  error  (the  plaintiff  bebw)  is 
not,  on  affirmance  of  a  judgment,  entitled 
under  the  3  Hen.  7,  c.  10,  to  costs  in  error, 
where  the  judgment  is  satisfied  before  the  writ 
of  error  is  sued  out,  since  the  Statute  only  ap- 
plies to  cases  where  there  is  a  delay  of  execu- 
tion.    Sutherland  v.  IVills,  6  Ezch.  R.  980. 

FRIVOLOUS  ACTION. 

Staif  of  proceedings.— In  an  action  of  debt^ 
brooght  in  the  Superior  Court,  to  recover  the 
sum  of  9/ 10«.,  the  defendant  pleaded,  except 
as  to  8/.  I4s,,  never  indebted,  and  as  to  that 
sum  tender  before  action^  and  payment  of  that 
amount  into  Court.  A  verdict  having  been 
found  for  the  olaintiff  for  l6s.,  the  Court  re- 
fused to  stay  tna  proceedings  upon  payment  of 
the  debt,  without  costs,  on  the  ground  that  the 
action  was  frivolous,  as  brought  to  recover  a 
sum  less  than  40f.  Nurdin  v.  Fairbanks,  5 
Ezch.  R.  738. 

INCL08URB  ACT. 

Feigned  issue,  costs  of. — Where  a  feigned  issue 
is  directed  under  the  Commons'  Inclosure  Act, 
8  &  9  Vict.  c.  118,  s.  44,  to  try  the  question  of 
boundary  between  two  adjoimng  manors,  and 
the  lord  of  the  manor  making  tbe  claim  fails  on 
the  issue,  the  Court  will  or£r  him  to  pay  the 
costs  of  it.  Begina  v.  Keteey,  2  L.  M.  &  P. 
134. 

ixauiRT. 
{Mbr  8  Fief.  e.  18,  a»  52.— FF»#r«  U$$  or 


equal  sum  reeoMrftf.— -The  costs  of  any  "  such 
hiquiry"  in  the  52nd  section  of  the  iMmda' 
Glauses'  Consolidation  Act  (8  &  9  Vict.  c.  18), 
refer  to  the  inquiry  spoken  of  in  the  earlier 
part  of  the  5 let  section  ;  namely,  where  the 
landowner  recovers  more  than  the  sum  offered 
by  the  company. 

Where,  therefore,  he  recovers  less  or  an 
equal  sum,  the  company  is  entitied  only  to 
one-half  of  the  formal  costs  of  the  inquiry,  and 
not  to  one-half  of  the  costs  of  witnesses,  and 
counsel  also.  Bray  v.  South  Eastern  RaUwag 
Company,  7  D.  &  L.  307« 

INTBRPLBADBR. 

New  trial,  where  verdict  against  evidence,'^ 
The  general  rule,  that  where  the  verdict  is 
against  evidence,[a  new  trial  is  granted  only  on 
payment  of  costs,  applies  to  issues  under  the 
interpleader  Act  Janes  v.  Whitbread,  2  L. 
M.  &  P.  407. 

ISSUES  IN   FACT. 

1.  Found  for  plaintiff ,  and  no  good  cause  of 
action,— The  4  Anne,  c.  16,  s.  6,  does  not  en- 
title a  plaintiff  to  the  costs  of  the  issues  of  fact 
found  for  him,  where  his  declaration  does  not 
disclose  a  good  cause  of  action.  Partridge  ▼• 
Gardner,  6  Exch.  R.  621. 

2.  Found  for  plaintiff,  and  judgment  on  de* 
murrer  to  plea  to  declaration  for  drfendant,'^' 
To  an  action  of  assumpsit  the  defendant  plead- 
ed seven  pleas,  upon  five  of  which  issues  m  fact 
were  joined,  and  the  plaintiff  demurred  to  the 
other  two  pleas.  At  the  trial,  the  plaintiff 
succeeded  upon  the  issues  in  fact ;  but  after- 
wards, on  argument  of  the  demurrer  to  the 
pleas,  the  declaration  was  held  bad,  and  the 
defendant  had  judgment :  Held,  on  error,  that 
the  plaintiff  was  not  entitled  under  the  4  Ann. 
c.  16,  s.  5,  to  the  costs  of  the  issues  in  fact 
found  for  him.  Partridge  v.  Gardner,  6  Exch. 
R.  621. 

ISSUES,   SBVBRAL. 

Statute  of  Anne,— The  Statute  4  Ann.  c.  16, 
does  not  entitie  a  plaintiff  to  the  costs  of  the 
issues  of  fact  found  for  him,  if  his  declaration 
is  bad. 

To  a  declaration  in  assumpsit,  the  defendant 
pleaded  seven  pleas,  upon  five  of  which  issues 
of  fact  were  joined ;  and  the  plaintiff  succeed- 
ed at  the  trial.  To  the  two  others  plaintiff 
demurred,  but  judgment  was  given  for  de- 
fendant on  the  ground  that  the  declaration  was 
bad. 

Held,  that  the  plaintiff  was  not  entitied 
nnder  4  Ann.  c.  16,  s.  5,  to  the  costs  of  the 
issues  in  fact  found  for  him.  Partridge  ▼• 
Gflrrffier,2L.  M.  &P.  371. 

judge's  cbbtifioatb. 

To  deprive  qf  costs,— Verdkt  by  consent^-^A 
Judge  piay  certify  under  the  43  £lis.  c.  6,  s.  2^ 
to  deprive  the  plaintiff  of  costs^  where  the  vet- 
diet  is  taken  by  consent,  as  wdl  as  where  it  it 
found  by  the  Jury  upon  their  deliberation 
Richardson  ▼.  Barnes,  7  D.  &  L.  96. 
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MANDAMUS. 
Party  supporting  erroneous  decision  cf  Comrt 
below  in  his  /ouottr,— The  role,  that  a  party 
who  unsuccessfully  opposes  a  rule  for  a  maa* 
damus  to  set  right  the  decision  of  an  inferior 
Court,  must  pay  the  costs  occasioned  hy  the 
mandamus,  applies  to  a  party  showing  cause 
in  the  first  instance.  Regina  v.  Recorder  of 
Derby,  2  L.  M.  &  P.  292. 

MUNICIPAL  CORPORATION   ACT. 

1.  Replevin.-^The  133rd  section  of  the  Mu- 
nicipal Ck)rporation  Act,  6  &  6  Wm.  4,  c.  76, 
which,  for  the  protection  of  persons  acting  in 
the  execution  of  that  Act,  enacts,  that  "  all 
actions  and  prosecutions  shall  be  tried  in  the 
county,  &c.,  and  entitles  the  defendant,  in  case 
of  success,  to  his  full  costs  as  between  attorney 
and  client,  applies  to  the  action  of  replevin^ 
although  one  of  the  provisions  of  the  section, 
hy  which  a  month's  notice  of  action  is  to  be 

Sivcn,  is  not  applicable  to  that  form  of  action. 
ones  y.  Johnson,  6  Exch.  R.  133. 

2.  jR^ftfTtn.— The  provision  of  section  133 
of  5  &  6  Wm.  4,  c.  76,  which  directs,  that  in 
actions  against  persons  for  anything  done  in 
-pursuance  of  that  Act,  if  the  defendant  succeed, 
he  shall  recover  his  full  costs  as  between  attor- 
ney and  client,  applies  to  replevin  as  well  as  to 
other  actions,  although  the  earlier  provision, 
which  requires  that  a  months'  notice  of  action 
shall  be  given,  does  not  affect  replenn.  Jones 
V.  Johnson,  2  L.  M.  &  P.  177. 

NBW  TRIAL. 

1.  Search  for  documentary  evidence, — The 
defendants,  in  an  action  of  replevin,  having  ob- 
tained a  verdict,  a  rule  for  a  new  trial  was 
granted,  on  the  ground  that  certain  evidence 
had  been  improperly  admitted.  This  rule  was 
inade  absolute.  The  plaintiff  gave  a  fresh  no- 
tice of  trial,  but  afterwards  gave  notice  of  dis- 
continuance, and  the  cause  was  not  again  tried. 
On  the  taxation,  the  costs  of  certain  searches 
for  documentary  evidence  (not  including  the 
evidence  objected  to),  which  had  been  made 
use  of  on  the  first  trial,  were  allowed  to  the  de- 
fendants, as  well  as  the  charge  of  drawing  and 
copying  the  old  briefs;  Held,  that,  as  these 
matters  would  have  been  available  if  the  cause 
had  been  tried  again,  such  costs  were  properly 
allowed.    Daniel  v.  Wilkin,  8  Exch.  R.  156. 

2.  Rule  nisi  discharaed  by  consent, — Where 
a  rule  nisi  is  obtained  for  a  new  trial,  unless  the 
plaintiff  will  consent  to  reduce  the  amount  of 
the  verdict,  and  the  plaintiff  does  consent,  and 
the  rule  by  agreement  of  the  parties  is  dis- 
charged,  each  party  must  pay  his  own  costs 
of  the  rule.     Thompson  v.  Bailey,  7  D.  &  L. 

3.  Indictment  removed  by  cer/toran.— Where 
a  new  trial  on  an  indictment  removed  into  the 
Queen's  Bench  by  certiorari  at  the  instance  of 
the  defendant,  is  ordered  on  the  ground  of 
Burprise,  the  Court  may,  in  its  discretion,  order 
toe  costs  to  await  the  event  of  the  new  trial. 
Regina  v.  JVhitehouse,  1  Pearce,  C.  C.  1. 


PATMSNT  INTO  COURT. 

As  to  part  qf  come  qf  aetiom, — Bm.  Oem^ 
Trin.  T„  I  Vict.-^To  an  action  of  debt  for 
work  and  labour,  &c.,  the  defendant  pleaded, 
1,  aa  to  all  but  10/.,  parcel,  &c.,  never  indebt- 
ed;  2,  as  to  another  sum  of  IQL,  payment ; 
and  3,  as  to  the  10/.  excepted  in  the  first  plea, 
payment  into  Court  of  10/.  It.  (in  the  lonn  pre- 
scribed bjr  Rev;.  Gen.,  Trin.  T.,  1  Vict.)  The 
plaintiff  joined  issue  on  the  first  plea,  traversed 
the  second,  and  as  to  the  third,  accepted  the 
sum  paid  in,  and  prayed  judgment  for  his 
costs  in  that  respect.  A  verdict  having  been 
found  for  the  phuntiff  on  the  plea  of  never  in- 
debted, for  10/.  beyond  the  sum  paid  into 
Court,  and  for  the  defendant  on  the  plea  of  pay- 
ment. 

Held,  that  the  plaintiff  was  entitled  to  aU  the 
costs  relating  to  the  causes  of  action  in  respect 
of  which  the  10/.  were  paid  into  Court,  and 
that  the  defendant  was  not  entitled  to  any  of 
the  costs  relating  to  those  causes  of  action 
prior  to  the  payment  into  Court.  DsntbeJov  v. 
Whalley,  2  L.  M.  &  P.  245. 

Cmos  cited  in  tbe  judgment :  Harrison  t.  Watt, 
4  D.  &  L.  519  ;  16  M.  &  W.  316  ;  Goodee  r. 
Goldsmith,  f  M.  &  W.  20<;  5  Dowl.  £38; 
M'Lean  v.  Phillips,  7  C.  D.  817 ;  6  D.  &  L. 
697. 

RAILWAY   COMPANY. 

Where  a  railway  company  takes  lands  with- 
out making  satisfaction  to  the  owner,  and, 
upon  notice  from  tbe  latter,  under  tbe  68th 
section  of  the  8  &  9  Vict.  c.  18,  of  tbe  amount 
of  his  claim,  offer  less  than  the  sum  which  is 
afterwards  awarded  by  a  jury,  they  are  botind 
to  pay  all  the  costs  of  the  inquiry.  Riehordson 
v.  South  Eastern  Railway  Company,  2  L.  M.  & 
P.409- 

RULE. 

11  4-  12  Fib/,  c.  44,  *.  6.— Where  no  cause 
is  shown  against  a  rule  under  the  11  &  12  \lct. 
c.  44,  s.  5,  the  Court  will  not  make  tbe  mle 
absolute  with  costs,  unless  asked  for  t^  the 
rule.  Commissioners,  Sfc,  of  Leamington  Priors 
V.  Moultrie,  7  D.  &  L.  311. 

SRCURITY   FOR  COSTS. 

1.  Irish  Railway  Company. -"Residence  of 
shareholder  in  England. — A  foreign  railway 
is  bound  to  give  security  for  costs,  notwith- 
standing it  has  personal  propertv  in  England, 
and  some  of  its  shareholders  reside  in  England, 
who  are  responsible  to  the  extent  of  their  un- 
paid capital.  Kilkenny  and  Great  Somihem 
and  Western  Railway  Company  v.  Feilden,  6 
Exch.R.  81. 

Cases  cited  ia  the  jodgment:  Limerick  and 
Waterford  Railway  Company  ▼.  Fraser,  4 
Bing.  394 ;  1  M.  &  P.  S3 ;  Edinburgh  and 
Leilu  Railway  Company  r.  Dawsoa,  7  DowL 
573;  De^ereiiz  v.  KUkenoy,  &c..  Railway 
Company,  5  Exch.  R,  834. 

2.  Foreign  Raikoay  Company.'*- Com fwsies^ 
Claused  Consolidation  Act. — ^In  aa  action  by 
an  Irish  railway  company,  who  had  n>  piupqrty 
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in  England,  the  Court  required  the  plamtiffs  to 
give  secority  for  costs,  although  it  appeared 
four-fifths  of  the  shareholders  resided  in  Eng- 
land, against  whom  the  defendants  might  pro- 
ceed, under  the  36th  section  of  the  Companies' 
Clauses'  Consolidation  Act  (8  &  9  Vict.  c.  16), 
if  there  could  not  he  found  sufficient  property 
of  the  company  to  satisfy  his  costs.    KUienny 
and   Great  ^mtkem    and  Western    Railway 
Company  y.  Fielding,  2  L.  M.  &  P  124« 
Cases  cited  in  the  judgment:  Hitchins  r.  Kil- 
kenny, &c.  RtilwBj  Company,  1  L.  M.  &  P. 
71 1 ;  Edinburfrb  and  Leiib  HsUway  Company 
T.  Dawson,  7  Dowl.  573. 

SUGGESTION. 

Caute  tried  before  under-sheriff  ajjirmvitg  jjn* 
risdietion  tif  County  Court, — ^A  cause  was  tried 
before  the  under-sheriff  on  the  7th  of  June ; 
the  writ  of  trial  was  returnable  on  the  8tb,  and 
judgment  was  signed  on  the  Uth,  on  which 
day  the  defendant  obtained  a  rule,  which  he 
served  on  the  14tb,  for  a  suggestion  to  deprive 
the  plaintiff  of  costs.  The  rule  was  drawn  up 
on  reading  the  writ  of  trial. 

Held,  I,  that  the  rule  was  obtained  in  time ; 
and 

2.  That  it  was  no  objection  to  the  rule  that 
it  was  drawn  up  on  reading  the  writ  of  trial ;  al- 
though the  writ  had,  in  (act,  not  been  returned, 
but  was  in  the  plaintiflfs  hands  when  the  rule 
was  obtained. 

The  affidavit  in  support  of  the  rule  stated, 
that  the  defendant  was  residing  at  the  time  of 
swearing  the  affidavit  and  when  the  debt  was 
contracted,  at  "  30,  W.  Street,"  &c.,  "  within 
the  district  and  jurisdiction  of  the  Clerkenwell 
County  Court  of  Middlesex,"  and  that  "  the 
cause  of  action  arose  wholly  within  the  district 
and  jurisdiction  of  the  said  Clerkenwell,  County 
of  Middlesex,"  within  which  district  and  ju- 
risdiction the  defendant  was  so  dwelling  when 
the  debt  sought  to  be  recovered  in  the  action 
was  contracted. 

Held,  that  the  affidavit  sufficiently  showed 
that  the  cause  of  action  arose  within  the  Uiris- 
dfction  of  the  County  Court.  Read  v.  Blay- 
n«y,  7  D.  &  L.  247. 

TITHB   COMMUTATION    ACT. 

The  6  &  7  Wm.  4,  c.  71.  s.  83,  which  em- 
powers the  owner  of  a  tithe  rent-charge  to  dis- 
train for  arrears,  and  "  otherwise  to  act  and 
demean  himself  in  relation  thereto  as  any  land- 
lord may  for  arrears  of  rent,"  does  not  entitle 
him  to  the  full  costs  now  substituted  for  the 
double  costs  given  by  the  11  Geo.  2,  c.  19,  in 
replevin.    Newnham  v.  jBei^er,  7  D.  &  L.  253. 

TAXATION   OF   COSTS. 

Wkere  several  defendants. — In  an  action  of 
debt  on  a  uenal  statute,  the  two  defendants  ap- 
peared and  pleaded  separately,  and  obtained  a 
verdict.  A  month  after  the  taxation  and  pay- 
ment of  the  costs  of  defendant,  the  costs  of  the 
other  were  taxed. 

Held,  on  motion  to  set  aside  the  latter  taxa- 
tion, that  it  was  regular,  and  that  the  defend- 
ants were  not  bound  to  have  their  costs  taxed 


at  the  same  time«    Brt^ord  v.  Origin,  2  L.  M* 
k  P.  363. 

TAXATION   BY  CLSRK  OP  A88IZB. 

Costs  of  indictment  for  libel  tried  at  the  as- 
sizes,^  Jurisdiction  cf  Queen's  Bench.-^Com^ 
nUssioner  of  oyer  and  terminer. — ^This  Court 
has  no  jurisdiction  to  direct  the  clerk  of  assize 
to  review  his  taxation  of  costs  (undeir  the  6  &  7 
Vict.  c.  96,  s.  8),  of  an  indictment  for  libd 
tried  on  the  Crown  side  under  the  commission 
of  oyer  and  terminer. 

Semble,  however,  that  one  of  the  Judges 
who  was  a  commissioner  under  that  commis- 
sion has  jurisdiction  to  do  so,  until  the  com- 
mission  is  superseded.  Regina  v.  Newhouse,  I 
L.  &  M.  129. 


LAW  OF  ATTORNEYS. 

CROWN   SOLICITOR. 

Information  for  penalties,— On  an  informa* 
tion  for  penalties  under  the  2  &  3  Wm.  4,  c. 
120,  the  second  count  of  which  charged  the 
defendant  with  20  penalties  of  20/.  each,  the 
Crown  obtamed  a  verdict  of  one  penalty  for 
20/. :  Held,  that  the  Crown  was  entitled  to  the 
costs  in  respect  of  that  penalty  only,  and  not  of 
the  other  19,  upon  which  the  defendant  had 
obtiuned  a  verdict. 

Held,  also,  that  the  Crown  was  entitled  to 
the  ordinary  costs  as  between  party  and  party^ 
although  the  Solicitor  of  Inland  B«venue,  who 
conducted  the  prosecution,  was  paid  by  a  fixed 
salary.  Attomey-'General  y.  Shillibeer,  7  D. 
&  L.  236. 

DEATH   OP   CLIENT. 

Action  for  costs, — Statute  of  Limitations. — 
A  solicitor  was  retained  in  a  Chancery  suit  in 
which  his  client  was  a  defendant,  and  an  order 
was  made  by  the  Court  that  a  supplemental  bill 
should  be  filed,  to  make  certain  persons,  next 
of  kin,  parties  to  the  suit;  no  decree  was  ever 
made,  nor  was  there  any  further  step  taken  in 
the  suit.  Upwards  of  10  years  after  this  order 
had  been  made,  the  solicitor's  client  died: 
Held,  in  an  action  by  the  solicitor  against  the 
representative  of  the  client  for  his  bill  of  costs 
up  to  the  time  when  the  order  was  made,  that 
the  debt  was  not  barred  by  the  Statute  of 
Limiutions.  Whitehead  v.  Lord,  7  Exch.  R. 
691. 

DELIVERY   OF   BILL. 

1 .  "  Party  to  be  charged.*^ — In  an  action  oi? 
an  attorney's  bill  of  costs,  issue  being  Joined  on 
a  plea  that  no  bill  had  been  delivered  accord- 
ing to  Stat.  6  &  7  Vict.  c.  73,  it  appeared  that 
the  costs  were  for  business  done  in  the  arrange* 
ment  of  a  separation  between  Mrs.  H.  (defend- 
ant's niece)  and  her  husband,  while  Mrs.  H, 
was  on  a  visit  to  the  defendant.  After  Mrs.  H, 
had  left  defendant's  house,  the  bill  was  deli- 
vered there,  headed  **  In  the  matter  of  Mr.  and 
Mrs,  H.,'*  enclosed  in  a  letter  addressed  to  de- 
fendant, and  saying, — **  As  I  understand,  Mrs. 
H.  is  no  longer  residing  under  your  care,  and 
presuming  therefore  that  you  may  not  be  re- 
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maining  longer  in  town,  I  be^  to  hand  jrou  my 
aeeoonty  ia  uie  bope  that  it  will  be  foimd  aitia- 
fcctory.'* 

Heid^  that  it  did  BBt  anfidentfy  appear  that 
the  biU  was  delivered  to  defendant  aa  the 
'Vparty  to  be  charged/'  within  StaL  6  &  7 
^ct.  c.  73,  B.  37.  Qridleif  ▼.  Auitm^  16  Q.  B. 
604,  511 ;  Dondaey  ▼.  Fftte^  507,  611. 

3.  "Ptart^  to  U  cktu^'-^Ueading  fifUlL 
—Action  on  anattome/e  bill;  pleadinga,  pat- 
ting in  issue  the  delivery  of  a  bill  according  to 


(there  being  eome  evidence  of  a  ddivcrv  to 
him)  that  a  verdict  for  plaintiff  <m  the  asoft 
iaane  conld  not  be  auUnbed.  GriAy  v. 
if«ffai,  16  0.3.504,511;  DoHfiMy  v.  Pt^pi^ 
607»51]. 

LIVN. 

1.  Set  qf.^OosU  im  ike  9mme  wmU.  wUJUmi 
regard  to  the  aUome^e  Umk.^Whmt  mn  ^m. 
UrloeutmycoiiM**  witkm  the  9^rd  tyle  qf  fiflerv 

M  in  £sct  fiooBfl 
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Stat.  6  &  7  Vict.  c.  73,  a.  37- 

It  appeared  in  evidenoe  that  the  woik  was 
done  for  the  Northampton,  lincolo,  and  Hull 
Railway  Company,  provisionally  regiatered. 
Defenaant  was  a  member  of  the  provisional 
committee.  Plaintiff  was  retained  by  one  P.j 
then  and  at  the  timea  after  mentioned  the  at- 
torney of  the  company,  to  do  the  work,  which 
consisted  in  writing  letters,  serving  notices, 
&c.,  relative  to  the  formation  of  the  nulwaj. 
After  the  work  was  done,  plaintiff  sent  his  biU 
to  P.,  headed  "Northampton,  Lincoln,  and 
HnU  Railway  to  R.  F.  DV  (the  plaintiff) 
"debtor."  The  bill  did  not  further  point  out 
the  party  charged.  Afterwards,  a  copy  of  the 
bill  was  put  into  the  hands  of  the  defendant, 
who  looked  it  over,  and  aaid  he  had  seen  that 
bill  before,  that  the  charges  were  high,  but  that 
it  was  not  intended  to  dispute  them.  Other 
members  of  the  committee  saw  the  copy  at  the 
same  time,  and  sud  also  that  the  items  would 
not  be  disputed,  but  that  it  was  determined  not 
to  nay  one  local  agent  before  another ;  and  they 
and  defendant  added  that  inquiry  should  be 
made  of  P.  as  to  the  state  of  the  fands,  and  an 
answer  sent.  The  person  who  had  handed  the 
copy  took  it  away  with  him. 

On  error  to  the  Exchequer  Chamber,  with  a 
bill  of  exceptions. 

Qotfre,  whether  the  delivery  of  the  plaintiff's 
bill  to  P.  was  a  virtual  delivery  to  the  defend- 
ant.   But, 

Held^  that  there  was  evidence  to  go  to  the 
jury  of  a  delivery  to  the  defendajit  himself. 
And  (afEiming  the  judgment  of  the  Queen's 
Bench) 

That  the  bill  was  sufficiently  headed  to  point 
out  the  defendant  as  a  party  charged.  Fluppe 
V.  Daubney,  16  Q.  B.  514. 

Case  cited  in  the  judgment:  Viooent  v.  SUy- 
mttker,  12  EmI,  572. 

HBADINO   OF  BILL. 

In  an  action  on  an  attorney's  bill  against  one 
of  the  managing  committee  of  "  The  North- 
ampton, Lincoln,  and  Hull  Railway  Company," 
provisionally  registered,  it  appeared  tmit  the 
Dill  was  headed  "  Northampton,  lincoln,  and 


7>nii,  a  Wm.  4.— €oats  of 
for  the  plaintiff,  and  coata  of  ^  _ 
demunjsr  given  for  the  defendant^  in  the  suae 
suit,  ''are  interlocutory  coats."  within  the 
meaning  of  the  93rd  rule  of  Hilary  Tens,  S 
Wm.  4,  and  may  be  aci<off  against  each  o^ 
without  remd  to  the  attorney's  lien.  Scott  v. 
CoMs^  De  BUshebtmrg,  11  C.  B.  447. 

ElUOB, 


Gwne  v.i 

51S;  I'Sobtt.  518;  S  Dowl.  P.C. 


Cases  cited  in  the  judgment 

1  N.  C.  513;  1  Scott.  51 

419;  LeesT.  Rsffitt,  5  A.  &  £.  707  >  5  K.  Ac 

M.340. 
3.  Camuit  be  eiiforced  bf  order  to  jM^ded 
and  costs  to  attorney  pfsmoeee^nJL  pmrtf.'-Tha 
attorney  of  one  party  to  a  cause  and  refensaes 
is  not  entitled  to  em  upon  the  other  to  pay 
hhn,  the  attorney,  die  moneys  awarded  to  bs 
paid  to  hia  client.  LU^  v>  Mamaeii,  1  L.  * 
M.  130. 


ay--  ••  to  H.  H,  D'*  (the  attorney). 
The  bill  consisted  of  items  for 


Hnll  Railway 

"debtor.- 

work  relative  to  the  formation  of  the  ndlway, 

but  did  not  further  point  out  the  party  charged. 

On  pleadings  which  put  in  issue  the  delivery 
of  a  biU  accordiag  to  Stat.  6  &  7  Vict,  c,  73, 
8.37. 

HM^  diatthe  bin  was  sufficiently  headed  to 
point  out  the  defendant  as  a  party  charged; 


ObUgation  to  eon^ket  msU  to  temdnsOkm.'^ 
Adequate  funds. — ^As  a  general  rule,  an  atta^ 
ney  or  solicitor,  retained  to  conduct  a  suit,  is 
under  the  obligation  to  carry  it  on  to  itai  tsr^ 
mination,  and  he  cannot  aue  for  hia  bill  of 
costs  until  that  period  haa  arrived.  He  may, 
however,  give  a  reasonable  notice  to  hk  dient 
to  aupply  him  with  adequate  funds;  and  in 
case  <»  rdusal,  he  may  aue  him  for  hia  costs. 
The  retainer  ia  abo  determiaed  by  the  deatii  of 
the  dient.  Whitekeod  v.  Lord,  7  Excfa.  B. 
691. 

Case  cited  in  the  jndgmeot  t  Harris  v.  OsboBi9» 
t  Cr.  &  M.  6f  9. 

sioHBO  Bnu 
A  bill  of  eoets,  delivered  under  Slat  6*7 
Vict.  c.  73,  s.  37,  contained  soom  keas  fioa 
proceedings  such  as  would  take  place  in  the 
Superior  Courts,  and  contained  nothiag  to 
show  in  which  of  the  Superior  Courts  die 
bnainesB  took  place:  Held,  that  tiie  biU  was 
sufficient.    Cook  v.  Oillard,  1  B.  &  B.  36. 
Cases  cited    in  the  judgment:  Mtitiodafe  v. 
Falkner,    ft    Com.    B.    706;    Andcrtoa  r^ 
Boynton,  19  Q.  B.  308;    Keene  t.  Wird, 
ih.  515  ;  Cosens  v.  Giafasm,  16  Jur.  95i. 

WELCH   ORKAT  SBSRIONS. 

Admission  on  skUUnp  roll. — ^Attorney  aoilty 
of  contempt  for  practinng  in  Superior  Court 
of  Westminster  in  cauae  where  defendant  not 
reaidentin  Wales  or  Cheshire  at  commence* 
ment  of  suit,  without  admiaaion  under  aedioa 
17,  Stat.  6Bt7  Viet  c.  73,  a.  35»  although  act 
not  knowingly  or  wilfully.  Js  re  /fsayinftj 
14  Q.  B.  388. 
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THE  BANKRUPTCT  COMmSSION. 


Courts  were  created  only  to  be  swept 
away.  District  Commissioiiers  were  ap- 
pointed whom  it  is  now  proposed  to  cashier 
and  pension  off.  One  day  it  is  proposed 
that  the  jurisdiction  should  be  enlarged  and 
extended,  and  the  next  that  it  should  be 
restricted  and  cut  down,  and  both  proposals 
meet  with  an  equally  ready  assent  from 
those  in  authority.  Meanwhile,  Uke  the 
patient  who  died  from  too  much  doctoring, 
the  Court  of  Bankruptcy  seems  likely  to 
come  to  an  untimely  end  by  reason  of  the 
excess  of  legislative  attention  it  has  re- 
ceived.   The  long  array  of  officials  exists. 


CI«AWIFICATIOK   OF   CERTIFICATES. 

In  ennmeratinff  the  subjects  of  law  re- 
form which  woiud  probably  come  before 
Parliament  during  the  Session  of  1854 
{amte,  p.  437),  we  noticed  the  revision  of 
the  Law  of  Debtor  and  Creditor,  and  par- 
ticularly the  Law  of  Bankruptcy  in  Scot- 
land, but  were  not  unmindful  that  a  com- 
misflion  has  been  issued  to  examine  and 
report  upon  the  state  of  the  Law  of  Bank- 
ruptcy, and  its  administration  in  England.     ^ ^.   _     , 

In  announcing  the  names  of  those  ap-  >  but  the  suitors  are  diminishing  year  after 
pointed  Commissioners,  we  expressed  dis>  l  year,  and  if  the  system  that  has  led  to 
appointment  and  regret  that»  whilst  so  i  these  results  continues,  the  only  memorial 
many  other  bodies  had  able  and  competent  I  remaining  will  be  the  pensions,  salaries, 
exponents  of  their  views  and  interests  upon  I  and  compensations,  so  liberally  bestowed 
this  Commission,  the  largest  branch  of  the  |  upon  each  successive  change  in  the  consli- 
Ij^al  Profession,  and  that  which  has  the  i  tutiou  of  the  Court, 
most  familiar  acquaintance  with  the  prac-'  That  the  inconsistency  and  confusion, 
tice  and  proceedmgs  in  Bankruptcy,  was  j  evidenced  in  all  the  recent  attempts  of  the 
left  without  any  representative!  Irrespec-' Legislature  .to  improve  the  Law  of  Bank- 
tive  of  this  striking  and — as  it  may  turn  '  ruptcy,  is  but  the  natural  consequence  of 
ont — fatal  defect  in  its  constitution,  it  may, '  the  uncertainty  and  absence  of  settled  pria- 
perhaps,  be  conceded,  that  the  appoint- ;  ciple  prevailing,  not  only  amongst  the 
ment  of  a  Commission  was  expedient,  and  |  public,  but  amongst  those  especially  en- 
^e  selection  of  Commissioners  iu  general !  trusted  with  the  administration  of  this 
judicious.  !  branch  of  the  law,  is  strikingly  exemplified 

Considering  that  no  branch  of  civil  juris- !  by  the  evidence  taken,  in  the  month  of 
prudence  has  been  the  subject  of  such  fre- 1  May  last,  before  a  Select  Committee  of  the 
quent  and  extensive  legislative  experiments  |  House  of  Lords,  consisting  of  the  Lord 
as  the  Law  of  Bankruptcy,  it  will  afford :  Chancellor,  the  ^larquess  of  Salisbury,  the 
ground  for  surprise  that  a  field  so  often  Earl  of  Harrowby,  and  Lords  Beaumont, 
tried  should  require  to  be  again  explored.  Brougham,  Wrottesley,  Ovarstone,  and  St* 

Leonards. 

It  will  be  within  the  remembrance  of 
many  of  our  readers,  that  in  the  course  of 
the  last  Session  of  Parliament  two  Bills 
were  presented  to  the  House  of  Lords,*— the 
one  by  Lord  St.  Leonards  *'  to  oaiend  tl^e 
Law4  relating  to  Bankrupts*  and  extend  the 
jurisdiction  of  the  Court  of  Bankruptcy;" 

c  o 


It  is  quite  clear,  however,  that  the  experl 
inents  with  tl)e  Law  of  Bankruptcy  have 
not  proceeded  upon  any  distinct  pnneiple, 
and  were  not  founded  upon  any  intellig^le 
mtem*  What  was  done  one  Sessipn  of 
Parliament  was  tolerably  sure  to  be  undone 
the  next.  The  Gonrt^  tn  Bcview  was  esta^ 
blished  only  to  be  abolished.  Subdivision 
Vol.  xlyi.    No.  1,337. 
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and  a  second,  by  Lord  Brougham,  to  abolish 
the  District  Courts  of  Bankruptcy,  and  trans- 
fer the  jurisdiction  to  the  County  Courts. 
Both  of  these  measures  were  referred  to  the 
Select  Committee  already  described,  the  pro- 
ceedings of  which  have  become  known  to 
the  public  through  that  imposing  channel 
of  intelligence  a  Pariiamentary  Blue  Book. 

It  appears  that  in  the  year  1849,  whilst 
the  Bankrupt  Law  Consolidation  Act  was 
under  consideration,  Mr.  John  Howell,  of 
the  firm  of  Ellis,  Eyerington,  &  Co.,  ware- 
housemen, St*  Paul's  Churchyard,  was 
struck  with  tbe  very  norel  idea,  that  a 
dirision  of  bankrupts  into  three  classes 
would  be  attended  with  great  advantage  to 
the  commercial  and  trading  public.  Mr. 
HowelUs  one  of  a  small  but  active  body, 
calling  themselves  the  "  Committee  of  the 
Merchants,  Traders,  and  Bankers  of  the 
City  of  London  for  promoting  the  amend- 
ment of  the  Law  of  Bankruptcy."  His 
suggestion  was  adopted  by  the  Committee, 
of  which  no  doubt  he  is  an  efficient  and 
influential  member;  and  these  gentlemen 
had  sufficient  weight  with  those  to  whom 
the  conduct  of  the  Consolidation  Act  was 
entrusted,  to  secure  the  introduction  of  Mr. 
Howell's  idea  into  the  Bankrupt  Law.  The 
mode  in  which  this  was  performed,  however, 
was  somewhat  clumsy  and  unusual.  The 
body  of  the  Act  contains  no  provision  relating 
to  the  classification  of  certificates.  No  rule 
or  direction  is  to  be  found  in  any  part  of  the 
Act  as  to  the  principle  which  should  govern 
those  whose  duty  it  is  to  award  certificates, 
in  granting  a  certificate  of  the  one  dass  or 
the  other.  The  form  of  certificate  is  riven 
in  a  Schedule  annexed  to  the  Act,  and  the 
intention  of  the  Legislature  as  to  classifica- 
tion is  to  be  inferred  solely  from  this  form, 
in  which  the  Commissioner  is  required  to 
certify,  that  "the  Bankruptcy  has  arisen 
from  unavoidable  losses  aud  misfortunes," 
and  that  the  bankrupt  is  entitled  to  a  certi- 
ficate of  the  fr9t  class,  or  that  the  bank- 
ruptcy "has  not  wholly  arisen  from  unavoid- 
able losses  and  misfortunes,"  and  that  he  is 
entitled  to  a  certificate  of  the  second  class, 
or  that  his  bankruptcy  has  not  arisen 
from  unavoidable  losses  and  misfortunes, 
and  that  he  is  only  entitled  to  a  certificate 
of  the  third  claaa.**  Shortly  after  this  law 
came  into  operation,  it  was  felt  that  the 
Commissioners  were  not  guided  by  any 
unifi>rm  rule  or  principle  in  awarding  certi- 
ficates of  the  one  class  or  tht  other,  and, 
in  the  Bill  introduced  by  Loi'd  St.  Leonards, 
it  was  proposed,  that  the  certificate  should 
not  in  future  certify  the  eauses  of  bank- 


ruptcy, or  be  disting^shed  by  dasses ;  but 
that  the  Commissioner  may  certify  his  ap- 
probation of  the  bankrupt's  conduct  Mr. 
Howell,  and  his  friends  in  the  city,  reso- 
lutely opposed  the  proposed  alteration,  and 
undertook  to  satisfy  the  House  of  Lords,  bj 
evidence,  that  the  clasaification  of  certificate 
exercised  a  most  naeful  moral  inflaence  upon 
traders  in  business. 

The  Select  Committee  was  occupied  fov 
days  in    examining    witnesses   upon  this 
single  question.      The  principal  members 
of  the  London  Committee,  the  town  Com- 
missioners of  Bankruptcy,  and  the  leading 
practitioners  of  the  Court,  were  all  examined 
at  great  length,  and  the  result  was  to  de- 
monstrate that  those  whose  duty  it  is  to 
administer  the  Law  of  Bankruptcy  enter- 
tained most  conflicting  views  as  to  the  ob- 
jects and   intentions   of   the  Legisbture. 
Mr.  Howell  and  his  friends  adTOcated  class 
certificates  upon  the  ground,  that  the  bank- 
rupt who  was  open  and  honest  in  his  deal- 
ings should  be  distinguished  from  the  man 
who  was  dishonouralne  and  dishonest ;  tbey 
considered  a  third  class  certificate  apositiTe 
stigma,   and  some   of  those  representing 
great  whosesale  houses  went  so  far  as  to 
sUte,  that  if  a  man  were  to  present  himself 
for  employment  after  bankruptcy,  with  a 
third  class  certificate,   they  sbouW  reject 
him  Ti-ithout  furth-r  inquiry.    The  Senior 
Commissioner  (Mr.  Evans),  whose  opmion 
is  decidedly  against  the  classification  of 
certificates,'only  differs  in  degree  from  Mr. 
Howell  and  his  friends  as  to  the  effect  and 
operation  of  a  third  class  certificate.    He 
says,  •*  so  severe  a  punishment  is  a  third 
class  certificate,  that  it  is  a  stigma  upon  a 
man  for  life.     I  consider  it  like  the  brand 
of  a  felon."     Not  so,  Mr.  Commissioner 
Fane.      He  cannot  understand   how  the 
granting  of  a  certificate  of  any  sort  can  be 
considered  as   a  slur.    According  to  w* 
views,  **  a  third  class  is  not  so  high  a  re- 
ward as  a  second  class  certificate,  but  it  is 
not  a  slur."     He  described  the  third  class 
certificate   as  the  ordinartf  certificate,  to 
which  a  bankrupt  ^^BS  primd  facie  tntm, 
and  which  was  awarded  without  «!L.'f !!' 
tion  or  blame  upon  the  party,    ^itn  r^ 
spect  to  first  class  certificates,  the  learnea 
Commissioner  indeed  admitted,  that  be  »« 
himself  greatly  embarrassed  bv  the  Uugu^ 
of  the  Schedule.    He  felt  that  the  wonte 
•'unavoidable  losses  and  misfortunes,    " 
only  words  fit)m  which  the  intention  of  rw 
Legislature  in  this  matter  could  be  inierreu, 
afforded  no  practical  guide  to  him,,  any  re- 
sorted to  8  method  which  it  h  desirabl. 
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record  for  the  benefit  of  all  who  have  to  ad- 
mintater  aniutelligible  Acts  of  Parliament. 
"  Feeling   the   words  were   practically  no 
guide  to  me,"  says  Mr.  Fane,  "  I  have  not 
attempted  to  untie  the  Gordian  knet,  but 
have  rather  cut  it,  and  have  exercised  a  sort 
of  general  discretion.*'     Mr.  Commissioner 
Fonblanque  agreed  with  Mr.  Fane,  that  a 
third  class  certificate  was  not  to  be  regarded 
as  a  stigma,  but  only  as  the  refusal  of  a 
quantum  of  honour,  and  that  learned  Com- 
missioner added,  that  in  many  instances  he 
should  have  refused  a  certificate  altogether 
were  it  not  for  the  power  of  granting  a  third 
class  certificate  with  suspension.     He  sug- 
gested however,  that  the  question  of  class 
should  be  referred  to  the  whole  conduct  of 
the  trader,  and  not  confined  to  the  consi- 
deration of  ''unavoidable  loss  or  misfor- 
tune."    Mr.  Commissioner  Holroyd,  on  the 
other  hand,  agreed  with  those  who  stated 
that  the  third  class  was  regarded  ^as  a  great 
stigma.     This  he  considered  an  evil,  and 
that  the  class  should  not  be  a  measure  of 
punishment.      His    suggestion   was,    that 
there  should  be  ttvo  classes  instead  of  three, 
so  that  when  it  appeared  the  conduct  of  a 
bankrupt  was  highly  meritorious,  a  certifi- 
cate should  be  given  him  of  the  first  class, 
and  in  other  cases   the  certificate,  when 
granted,  should  be  a  common  certificate,  or 
of  the  second  class."     ]Mr.  Serjeant  Goul- 
boura,  the  remaining  town  Commissioner, 
stated,  that  in  his  view,  "  the  cases  in  which 
the  third  class  certificates  are  granted  are 
those  in  which  a  man  has  grossly  miscon- 
ducted himself;  in  fact  where  he  has  been 
guilty   of  great  negligence    or   sometliing 
worse,  and  looking  at  it  in  the  most  lenient 
way  he  ought  to  be  punished.*'    The  learn- 
ed Serjeant  did  not  consider  a  second  class 
certificate  a  slur,  but  a  third  class  he  thought 
was  discreditable. 

The  contradictory  and  inconsistent  views 
entertained  bv  the  London  Commissioners, 
as  established  by  their  evidence  before  the 
Lords'  Committee,  is  rendered  more  strik- 
ing, however,  by  a  printed  return  made  to 
an  order  of  the  House  of  Lords  (dated  3rd 
May,  18o3),  of  the  "  number  of  certificates 
granted  to  bankrupts  in  eveiy  year  siDce 
the  Bankrupt  Law  Consolidation  Act,  1849 ; 
distinguishing  those  granted  by  dUffeJCcnt 
Commissioners^ and  the  several  daasies.for 
whidi  they  were  granted."  From  this  re- 
turn it  appears,  that  whilst  ^tr«  £?a^,  the 
Senior  Commissiooer,  awarded  xxnly;  Jl 
third  class  certificates  out  of  }7.Q,  ^Ir- 
Fane,  sitting  in  an  adjoipu^g^roomiawan^d 
5i^  thicd^filaifs  certificate^  out  of  a. total  .of 


133,  and  Mr.  Serjeant  Groulbourn  no  less 
than  70  third  class  certificates  out  of  a  total 
of  129*  Turning  to  the  District  Commis- 
sioners, however,  we  find  their  construction 
of  the  Act  directly  contrary  to  that  prevail- 
in  London.  In  many  of  the  country  dis- 
tricts, it  appears  that  first  class  certificates 
are  given  as  of  course  in  all  ordinary  cases. 
For  example,  in  Bristol,  Mr.  Serjeant 
Stephen,  in  the  course  of  three  years, 
awarded  60  certificates  of  the  first  class,  22 
certificates  of  the  second  class,  and  only 
two  certificates  of  the  third  class.  So,  in 
Liverpool,  Mr.  Commissioner  Stevenson,  in 
three  years,  awarded  46  certificates  of  the 
first  class,  31  certificates  of  the  second 
class,  and  only  one  certificate  of  the  third 
class.  No  one  supposes  that  bankrupts  in 
Bristol  or  in  Liverpool,  are  better  than  per- 
sons in  the  same  position  in  London ;  and 
it  is  abundantly  clear,  that  the  large  pro- 
portion of  first  class  certificates,  and  the 
very  small  number  of  third  class  certificates, 
granted  in  Bristol  and  Liverpool,  is  to  be 
ascribed  to  the  total  dissimilarity  of  the 
views  taken  by  the  learned  Commissioners, 
and  upon  which  no  doubt  they  one  and  all 
conscientiously  acted* 

It  is  idle  now  to  consider  the  general  pro- 
position*  whether  a  classification  of  certifi- 
cates is  beneficial  or  otherwise,  and  still 
more  useless  to  discuss  the  question,  which 
of  the  learned  Commissioners  has  put  the 
right  construction  upon  the  language   of 
Schedule  Z,  in  the  Bankrupt  Law  Consoli- 
dation Act  ?     The  painful  and  humiliating 
reflection  is,  that,  according  to  the  crideace 
of  the.  mercantile  men^  a  third  class  certifi- 
cate is  regarded  in  the  city  as  a  mark  of 
dishonour  injurious  to  the  holder  m  his 
future  attempts  at  trading,  whilst,  accord- 
ing to  the  statements  of  certain  of  the 
Coujmissiouers,  third  class  certificates  have 
been  awarded  in  ordinary  cases,  without 
any  intention  of  coAveying  refiaction  or 
censure*     If  this  be  so,  an  amount  of  in- 
justice has  been  doi^e  disagreeable  to  con- 
templiite  and  impossible  to  correct.     The 
only  consolation  is,  that  the  error  comniit- 
ted  in  this  instance  may  serve  as  a  warning, 
and  prevent  novelties  from  being  imported 
into  the  administmtioa  of  the  law— upon 
tbe  si^geatioa  of  iHciy  individual,  however 
respectable-^witbout  previously  consulting 
thpse  coooeraed  iaits^  admiaistration,  and 
aA^taiqine  thci  pr4^bable  consequences  of 
proposed  altevationa. 

.  .Xhe,.3«>kr«|><)cy  Law  and  its  admini- 
sti:atu)i^]]ii.ifve^  suffered  #9pecially  from  the 
adoption  .of  ecude  and  in^onaiderate  sug* 

c  c  2 
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sestioiiB.  It  is  to  be  hoped  these  will  be 
firmly  dealt  with  in  the  inquiiy  now  about 
to  be  commenced  under  the  Royal  Com- 
misaiony  and  that  in  the  resnlt,  this  branch 
of  the  law,  in  whidi  the  trading  and  com- 
mercial community  are  so  deeply  interested, 
may  at  length  be  placed  upon  an  intelligible 
and  satisfactory  footing. 


NEW  STATUTES  EFFECTING  ALTE- 
llATIONS  IN  THE  LAW. 

lunacy  regulation. 

16  &  17  Vict.  c.  70. 

[^Concludedfrom  page  451.] 

70.  The  Masters  shall  also  be  at  liberty, 
without  an  order  of  reference,  to  receive  any 
proposal  and  conduct  any  inquiry  relating  to 
the  estate,  not  respecting  the  managing,  r&* 
pairing,  setting,  or  letting  hereof,  and  any 
proposal  or  inquiry  whatsoever  relating  to  the 
person,  and  to  report  thereon  respectively,  if 
and  when  they  shall  be  of  opinion  that  if  ap- 
plication were  made  to  the  Lord  Chancellor  in- 
trusted as  aforesaid  concerning  the  matter  of 
any  such  proposal  or  inquiry  a  reference  there- 
on would  be  made  to  the  Masters. 

71.  Persons  objecting  to  Masters  receiving 
proposal  may  apply  to  Lord  Chancellor. 

72.  Masters  may  certify  as  to  propriety  of 
proposal  with  regard  to  costs. 

73.  Person  insisting  on  report  liable  to 
costs. 

74.  On  application  not  being  made  to  Mas- 
ters, costs  may  be  ordered  to  be  paid. 

75.  Masters  to  inquire  as  to  next  of  kin,  and 
they  are  to  have  notice  of  proceedings. 

76.  No  inquiry  as  to  next  of  kin  where  pro- 
perty exempted  from  fees. 

77'  Lord  Chancellor  nmy  dispense  with  or 
hmit  inquiry  as  to  next  of  km. 

78.  Masters  to  report  where  inquiry  aa  to 
next  of  kin  inexpedient. 

79.  Where  the  Masters,  in  conducting  an 
mquiry  respecting  next  of  kin,  without  any 
special  direction  of  the  Lord  Chancellor  in- 
trusted as  aforesaid  concerning  the  mode  of 
conducting  the  same,  are  of  opmion  that  the 
circumstances  of  the  case  render  it  expedient 
and  safe  that  strict  proof  of  pedigree  should 
not  be  gone  into,  they  may  dispense  with  the 
same  to  such  extent  and  in  such  manner  as 
may  to  them  seem  expedient,  and  may  require 
ana  receive  such  evidence  as  may  appear  to 
them  sufficient  and  satisfactorv  respecting  the 
family  and  the  next  of  kin,  ana  shall  certify  the 
mode  in  which  they  have  conducted  the  in- 
quiry. 

80.  Lord  Chancellor  may  dispense  with  at- 
lendantie  of  next  of  kin. 

81.  Masters  to  determine  which  of  next  of 
kin  to  attend  before  them>  and  to  certify,  and 
the  same  only  to  attend  before  Lord  Cha&- 
eellor. 

82.  Masters  may  appoint  guardian  for  lunacy. 


83.  Incasesof  members  of  same  family,  pro* 
ceedinga  may  be  consolidated,  and  evidence  in* 
terchanged. 

84.  The  Masters  may,  on  being  satisfied  of 
a  lunatic's  death,  without  order,  open  and  raad 
any  paper  writing  deposited  with  them,  aad 
purporting  or  alleged  to  be  his  will,  for  the 
purpose  of  ascertaining  who  is  therein  nona^ 
nated  executor  thereof,  and  also  whethei  or  nol 
there  is  any  and  what  direction  therein  con* 
tained  concerning  his  funeral  or  place  of  intei^ 
ment,  and  then  deliver  the  same  to  the  npft* 
trar  or  other  proper  officer  of  the  Prerogative 
or  other  proper  Ecclesiastical  Court,  to  the 
intent  that  the  same  may  be  exhibited  in  tha 
usual  course,  and  dealt  with  according  to  law, 
and  shall  certify  the  death,  and  the  opening 
and  delivering  out  of  the  paper  writing  ae- 
cordinghr. 

85.  Masters  n»y  inquire  respecting  interaat 
in  stock  of  lunatic  residing  out  of  jurisdiction. 

86.  Masters  may  direct  times,  &c.,  of  pro- 
ceeding before  them. 

87.  Masters  to  inquire  into  delays. 

88.  The  Masters  may,  by  certificate,  dis- 
allow, wholly  or  in  part,  the  costs  of  any  pro* 
ceeding  or  document  taken  or  used  or  proposed 
to  be  taken  or  used  before  them;  and  the  costa 
of  the  attendance  of  counsel  before  them  shall 
not  be  allowed  on  taxation,  unless  they  certify 
that  such  attendance  was  proper,  and  for  the 
security  or  advantage  of  the  lunatic  or  hia 
estate. 

89.  The  affidavits,  petitions,  and  other  do* 
cuments  brought  in  to  the  offices  of  the  Mas- 
ters or  registrar  shall  not  contain  unnecessary 
recitals  or  statements  of  proceedings  or  docu- 
ments previously  taken  or  used  in  the  matter; 
and  the  Taxing  Masters  shall  look  into  all  sndi 
affidavits,  petitions,  and  other  documents  m 
aforesaid,  and  deal  in  such  manner  as  to  thsm 
seems  just  with  the  costs  of  any  affidavit,  pA- 
tition,  or  other  document  appearing  to  them  to 
be  unnecessary  or  improper,  in  the  whole  or  in 
part,  or  of  unnecessary  length. 

90.  Masters  may  report  decision  pending 
inquiry. 

91.  The  Masters'  reports  shall  be  divided 
into  paragraphs  numbered  consecutively,  and 
res{)ectively  confined,  as  nearly  as  may  be^  to 
distinct  portions  of  the  subject-matter,  and 
with  such  appropriate  headings  prefixed  to  aU 
or  any  of  the  paragraphs  as  may  oe  convenient. 

92.  Reports  to  be  filed  with  registrar  in 
lunacy  only. 

93*  Objections  to  report  may  be  brought  in. 

94.  No  petition  against  confirmation,  but 
objections  to  be  brought  forward  on  petitioii 
for  confirmation. 

95.  Reports  not  objected  to  may  be  can^ 
firmed  without  petition. 

96.  Stich  reports  to  contain  consequential 
directions,  and  fiat  of  Lord  Chancdlor  to  give 
them  operation  of  orders.  ' 

97.  The  reports  of  the  Masters  shafl  11c 
brought  before  the  Lord  Chancellor  intmalad 
as  aforesaid,  for  confirmation,  by  petition,  in 
each  of  the  cases  following : — 
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K  Wliere  the  Lord  Chancellor  iotruetod  at 
afbieeaid,  on  referring  a  matter  to  the 
Masters  to  inquire  and  report,  so  directs ; 

2»  Where  a  statement  of  objections  is  brought 
in,  and  all  the  objections  are  not  aban- 
doned ; 

3,  Where  the  Masters,  having  regard  to  the 
special  nature  or  circumstances  of  the  case, 
as  hereinbefore  provided,  so  direct ; 

4,  Where  no  order  is  made  on  the  report 
being  submitted  for  confirmation  without 
petition ; 

And  m  such  other  cases  as  are  herein  mention- 
ed, and  as  the  Lord  Chancellor,  with  the  advice 
and  assistance  aforesaid,  shall  from  time  to 
time  by  general  order  direct, 

Orderi  in  Lunacy. 

05,  Every  petition  shall  be  filed  before  an 
order  thereon  shall  be  passed,  and  the  order 
shall  not  recite  any  part  of  the  statements 
contained  in  the  petition,  and  only  such  part 
(if  any)  of  the  prayer  as  may  be  necessary,  and 
an  order  shall  not  state  any  part  of  a  report, 
except  the  Master's  conclusion  or  opinion,  or 
so  much  thereof  as  may  be  necessary ;  and  the 
Lord  Chancellor,  with  the  advice  and  assist- 
ance aforesaid,  may  and  shall  from  time  to 
time  make  such  general  orders  as  to  him  shall 
seem  meet  for  embodying  (as  far  as  may  be) 
such  provisions  and  directions  as  are  now  com- 
mo^y  or  frequently  inserted  in  orders,  and  are 
not  provided  for  bv  this  Act,  and  for  dispens- 
ing (as  far  as  may  be)  with  the  formal  parts  of 
orders  as  now  drawn  up. 

99.  Orders  to  be  communicated  to  Masters. 

too.  Orders  to  be  entered  by  the  registrar, 
and  office  copies  to  be  furnished  and  signed  by 
him. 

101.  Money  orders  to  be  acted  upon  by 
AcGOontant'General  as  if  drawn  up  h^  the 
repstrar  of  the  Court  of  Chancery.  Registrar 
to  certify  to  Accountant-General. 

102.  Persons  forging  the  signature  or  seal  of 
the  registrar  guilty  of  felony. 

103.  These  provisions  to  apply  to  cases  under 
8  &  9  Vict.  c.  100,  s.  96. 

Visitinff  Imnaties, 

104.  Lunatics  to  be  visited  at  least  once  a 
year. 

106.  Medical  visitors  and  future  legal  visitors 
to  visii  either  together  or  in  succession. 

106.  Visitors  to  report  to  Lord  Chancellor. 

107.  Visitors'  imports  to  be  kept  secret  and 
destroyed  on  death,  &fi. 

Management  and  Administration  of  the  Estates 
of  Lunatics, 
108-  Where  a  lunatic  is  entitled  to  be  ad- 
mitted tenant  of  copyhold  land,  the  committee 
of  his  esUte  may  appear  at  one  of  the  three 
next  CourU  holden  for  the  manor  (for  the  hold- 
ing whereof  the  usual  notice  shall  be  given), 
and  there  offer  himself  to  be  admitted  tenant 
in  the  name  and  on  behalf  of  the  lunatic ;  and 
in  default  of  his  appearance,  or  of  lusaccep^ 
anca  of  admittance,  the  lord  or  his  steward 
may,  after  three  Courts  duly  holden,  and  pro- 


damations  thereat,  regularly  made,  at  any 
subsequent  Court  appoint  any  fit  person  to  b« 
attorney  for  the  lunatic  for  that  purpose  only, 
and  by  that  attorney  admit  the  lunatic  tenant 
of  the  land,  according  to  such  estate  as  the 
lunatic  shall  be  legally  entitled  to  therein. 

109.  Fine  upon  admittance  may  be  imposed 
and  demanded. 

110.  If  not  paid,  &c.,  lord  may  enter  and 
receive  profits  of  the  copyhold  till  he  is  satis- 
fied, &c.  Lord  to  account  yearly,  and  to  de- 
liver up  possession  on  satisfaction. 

111.  Committee  paying  fine  may  reimburse 
himself  out  of  rents. 

112.  Unlawful  fines  may  be  controverted. 
No  forfeiture  for  not  appearing  or  not  paying 

113.  Where  a  lunatic  is  entitled  to  a  lease 
for  a  life  or  lives  or  for  a  term  of  years,  either 
absolute  or  determinable  on  a  death,  or  other- 
wise, the  committee  of  his  estate  may,  in  his 
name  and  on  his  behalf,  under  an  order  of  the 
Lord  Chancellor  intrusted  as  aforesaid,  by  deed 
surrender  the  lease,  and  in  the  name  and  on 
behalf  and  for  the  benefit  of  the  lunatic  accept 
a  new  lease  of  the  premises  comprised  in  the 
lease  siurendered,  for  such  number  of  lives,  or 
for  such  terra  of  years,  either  absolute  or  de- 
terminable as  aforesaid,  as  was  mentioned  or 
conUined  in  the  lease  surrendered  at  the  mak- 
ing thereof,  or  otherwise  as  the  Lord  Chancel- 
lor intrusted  as  aforesaid  shall  order. 

114.  Charges  of  renewal  to  be  charged  on 
estates. 

1 15.  New  leases  to  be  to  the  same  uses. 

116.  Where  it  appears  to  the  Lord  Chancfl- 
lor  intrusted  as  aforesaid  to  be  just  and  reason- 
able, or  for  the  lunatic's  benefit,  he  may  order 
that  any  estate  or  interest  of  the  lunatic  in  land 
or  stock,  either  in  possession,  reversion,  re- 
mainder, contingency,  or  expectancy,  be  sold, 
or  charged  by  way  of  mortgage,  or  otherwise 
disposed  of,  as  may  to  him  seem  most  expe- 
dient, for  the  purpose  of  raising  money  to  be 
applied,  and  may  accordingly  order  that  the 
money  when  raised  be  applied,  for  or  towards 
all  or  any  of  the  purposes  following  :— 


1.  The  payment  of  the  lunatic's  debts  or  en- 
gagements ; 

2.  The  discharge  of  any  incumbrance  on  nw 
estates  * 

3.  The  payment  of  any  debt  or  expenditure 
incurred  or  made  after  inquisition,  or 
authorised  by  the  Lord  Chancellor  in- 
trusted  as  aforesaid  to  be  incurred  or 
made,  for  the  lunatic's  maintenance  or 
otherwise  for  his  benefit ; 

4.  The  payment  of  or  provision  for  the  ex- 
penses of  his  future  maintenance ; 

6.  The  payment  of  the  costs  of  applying  for, 
obtaining,  and  executing  the  inqmry.  and 
of  opposing  the  same ; 

6.  The  payment  of  the  costo  of  any  proceed* 
ing  under  or  consequent  on  the  inquisition, 
or  incurred  under  order  of  the  Lord  Chan- 
cellor intrustedr  as  aforesaid ;  and, 

7.  The  payment  of  the  costs  of  any  such 
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sale,  mortgage,  charffe,  or  other  dispo- 
sition as  is  bereb^  authorised  to  be  maae ; 
And  the  committee  of  the  estate  may  and  shall, 
in  the  name  and  on  behalf  of  the  lunatic,  exe- 
elite,  make,  and  do  all  such  conveyances,  deeds, 
transfers,  and  things  relative  to  an^  such  sale, 
mortgage,  charge,  or  other  disposition  as  afore- 
said, and  for  effectuating  this  present  provision, 
as  the  Lord  Chancellor  intrusted  as  aforesaid 
shall  order. 

11  r.  In  case  of  a  charge  or  mortgage  being 
made  under  this  Act  upon  an  interest  in  con- 
tingency, or  in  reversion,  remainder,  or  expect- 
ancy, for  the  expenses  of  future  maintenance, 
the  Lord  Chancellor  intrusted  as  aforesaid  may 
direct  the  same  to  be  payable  and  paid  either 
contingently,  if  the  interest  chargea  be  a  con- 
tingent one,  or  upon  the  happening  of  the 
event,  if  the  interest  be  depending  on  an  event 
which  must  happen,  and  either  in  a  gross  sum 
or  in  annual  or  other  periodical  sums,  and  at 
such  times,  in  such  manner,  and  either  with 
or  without  interest,  as  he  shall  deem  expedient; 
and  any  charge  already  made  which  would 
have  been  valid  if  made  after  this  Act  shall  be 
and  is  hereby  declared  to  be  valid. 

118.  Expenses  of  improvements  may  be 
charged  on  estate. 

119.  Surplus  of  moneys  to  be  of  the  same 
nature  as  the  estate. 

120.  Where  property  very  small.  Lord  Chan- 
cellor may  apply  same  directly  for  lunatic's 
maintenance,  without  grant,  &c. 

121.  Where  lunacy  temporary.  Lord  Chan- 
cellor may  apply  cash  arising  from  income  for 
temporary  maintenance,  without  grant,  &c, 

122.  Cfommittee  may  convey  land  in  perfor- 
formance  of  contracts. 

123.  Lord  Chancellor  may  dissolve  partner- 
ship, and  committee  may  convey  partnership 
property. 

124.  Committee  may  make  sale,  partition,  or 
exchange. 

125.  Committee  may  sell  land  for  building 
purposes. 

126.  Committee  may  assign  business  pre- 
mises. 

Committee  may  dispose  of  undesirable 


lunatic,  money  arising  by  fines  to  be  deemed 
real  estate  unless  tenant  for  Me. 

136.  Committee  mav  exerdse  power  vested 
in  lunatic  for  his  own  oenefit,  or  i^ve  consent. 

137.  Committee  may  exercise  power  vested  in 
lunatic  in  character  of  trustee  or  guardian.  &c 

138.  Appointment  of  new  trustees  under 
power  to  have  effect  of  appointments  by  Court 
of  Chancery,  and  like  orders  may  be  made  as 
under  Trustee  Act,  1850, 

139.  Deeds,  &c.  executed  under  tlijs  Act  to 
be  as  valid  as  if  lunatic  had  been  of  sound 
mind. 

140.  Stock  belonging  to  lunatic  may  be  or- 
dered to  be  transferred. 

141.  Stock  in  name  of  lunatic  residing  out 
of  England  and  Wales  may  be  ordered  to  be 
transferred. 

142.  Who  shall  be  appointed  to  make  trans- 
fer. 

143.  Transfers,  &c.  to  be  binding. 

144.  Indemnity  to  Bank  of  England,  Sx. 

145.  Costs  may  be  paid  out  of  estate. 

146.  Act  not  to  subject  lunatic's  property  to 
debts. 

147 
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.  Committee  may  make  agreements  under 

.  4,  c.  10. 

.  Committee  may  make  building  and 
other  leases,  subject  to  such  covenants  as  Lord 
Chancellor  shall  order. 

130.  Committee  may  make  leases  of  mines 
already  opened. 

131.  Committee  may,  where  necessary  for 
maintenance  of  lunatic,  or  expedient,  make 
leases  of  mines  unopened. 

132.  Produce  or  newly  opened  mine^,  where 
necessary  for  lunatic's  maintenance,  to  be  so 
applied ;  otherwise  to  be  carried  to  separate  ac- 
count, and  be  considered  real  estate. 

133.  Committee  may  execute  leasing  powers 
of  lunatic  having  limited  estate. 

134.  Committee  may  accept  surrender,  and 
make  new  lease. 

135.  Fines,  how  to  be  paid.    On  death  of 


Powers  to  extend  to  colonies,  &c. 
Draverse  of  an  Inqmsition, 

146.  Any  person  desirous  to  traverse  may, 
within  the  three  months  next  after  the  day  of 
the  return  of  the  inquisition,  present  a  petition 
for  that  purpose  to  the  Lord  Chancellor,  in- 
trusted as  aforesaid,  who  is  hereby  required  to 
hear  and  determine  the  petition,  and  shall,  in 
his  order  upon  it  for  a  traverse,  limit  a  time, 
not  exceeding  six  months  from  the  date  of  the 
order,  within  which  the  person  deinring  to  tra- 
verse and  all  other  proper  parties  arc  to  proceed 
to  trial  of  the  traverse,  and  who  may  by  the 
same  or  any  other  order  direct  that  the  person 
desiring  to  traverse,  not  being  the  person  the 
object  of  the  inquisition,  shall,  within  the  three 
weeks  next  after  the  date  of  the  order,  give  suf- 
ficient security  to  and  to  the  satisfaction  of  the 
Masters  for  all  proper  parties  proceedmg  to 
trial  within  the  time  to  be  limited  as  aforesaid. 

149.  Persons  not  petitioning,  or  not  pro- 
ceeding to  trial  within  limited  time,  baned. 

]  50.  Lord  Chancellor  may  direct  new  trials. 
No  person  shall  traverse  oftener  than  once. 

151.  Lord  Chancellor  may,  notwithstanding 
traverse,  make  orders  for  management  of  per- 
son and  estate. 

Supersedeas  of  Inquisition. 

152.  Where  any  person  has  been  found  of 
unsound  mind  by  inquisition,  but  the  question 
of  unsoundness  of  mind  is  disputed,  ana  liberty 
to  traverse  has  been  applied  for,  and  whether 
granted  or  not,  and  it  appears  to  the  Lcn^i 
Chancellor  intrusted  as  aforesaid  to  be  for  the 
lunatic's  benefit,  and  also  to  be  expedient  that 
the  inquisition  should  be  superseded  on  terms 
and  conditions,  and  subject  to  an  arrangement 
respecting  the  lunatic's  estate,  he  may,  upon 
the  consent  of  the  lunatic  and  of  the  person 
entitled  or  claiming  to  traverse,  and  of  such 
other  persons,  if  any,  whose  consent  he  may 
deem  necessary,  order  the  inquisition  to  be  su- 
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peraeded  on  Bach  tenxu  and  conditions  to  be  ful- 
filled  by  the  lunatic  or  Buch  other  person,  and 
aabject  to  such  arrangement  respecting  the 
Innatic'B  estate^  as  he  may  under  the  circam- 
stances  of  the  case  think  proper,  and  may  by 
the  same  or  any  other  order  direct  the  lunatic 
and  any  other  persons,  being  consenting  parties 
to  tlie  arrangement,  to  execute,  make,  and  do, 
before  or  after  the  issuing  of  the  writ  of  super- 
sedeas, and  he  and  they  shall  accordingly  exe- 
cute, make,  and  do,  all  such  conveyances, 
transfers,  and  things  as  mav  to  the  Lord  Chan- 
cellor intrusted  as  aforesaid  seem  necessary  or 
proper  for  or  for  securing  the  fulfilment  of 
sucn  terms  and  conditions  and  the  completion 


of  such  arrangement  as  aforesaid,  and  generally 
may  make  such  orders  as  to  him  may  seem 
proper  for  effectuating  this  present  provision  ; 
and  all  conveyances,  transfers,  and  things  eze- 
cnted,  made,  and  done  under  any  such  order 
of  the  Lord  Chancellor  intrusted  as  aforesaid, 
either  before  or  after  the  issuing  of  the  writ  of 
supersedeas,  shall  be  as  valid  and  binding  to 
all  intents  and  upon  all  persons  whomsoever 
as  if  the  lunatic  had  not  been  found  or  had  not 
been  of  unsound  mind,  but  not  further  or 
o^erwise. 

General  Orders, 
153.  Power  to  the  Lord  Chancellor  to  make 
general  orders. 


SCHEDULE  L— (SscTioN  I.) 

TUB  ACTS  RBPBALBO   BY  THIS  ACT,  WHOLLY   OB  IN   PART. 


Date  and  Title  of  Act. 


6  Geo.  4,  c.  53,  [22nd  Jun^  1825.]— An  Act  for  Umit- 
ing  the  Time  within  which  Inquisitions  of  Lunacy, 
Idiotcy,  and  non  eoimpoff  mentie  may  be  traversed,  and 
for  nuJung  other  Regulations  in  the  Proceedings 
pending  a  Trayerae. 

1  Wm.  4,  c.  65,  [23rd  Julv,  1830.]-- An  Act  for  conso- 
lidating and  amending  the  Laws  relating  to  Property 
belonging  to  Infants,  Femes  Covert,  Idiots,  Lunatics, 
and  Persona  of  unsound  Mind. 


3  &  4  Wm.  4,  c.  36,  [24th  July,  1833.]— An  Act  for  di- 
minishing  the  Inconvenience  and  Expense  of  Commis- 
sions in  &e  nature  of  Writs  de  lunatico  inqmrendo,  and 
and  to  provide  for  the  better  Care  and  Treatment  of 
Idiots,  Lunatics,  and  Persons  of  unsound  Mind,  found 
soch  by  Inquisition. 

3  &  4  Wm.  4,  c.  84,  r28th  August,  1S33.]— An  Act  to 
provide  for  the  Performance  of  the  Duties  of  certain 
Offices  connected  with  the  Court  of  Chancery  which 
have  been  abolished. 

6  &  6  Vict.  c.  84,  [5th  August,  1842.]— An  Act  to  alter 
and  amend  the  Practice  and  Course  of  Proceeding 
under  Commissions  in  the  nature  of  Writs  de  luna- 
tico  inqmrendo.  ^ 

15  &  16  Vict.  c.  48,  [30th  June,  1852.]— An  Act  for  the 
Amendment  of  the  Law  respecting  the  Property  of 
Lunatics. 

15  &  16  Vict.  c.  87  [l8t  July,  1852.]— An  Act  for  the 
Relief  of  the  Suitors  of  the  High  Court  of  Chancery. 


Extent  of  Repeal, 


The  whole  Act,  except  so  far  as  re- 
lates to  Ireland. 


So  much  of  the  Act  as  relates  to  or 
affects  Idiots,  Lunatics,  and  Per- 
sons of  unsound  mind,  or  their 
Property,  except  so  far  as  it  relates 
to  Ireland,  but  excluding  from  this 
exception  Section  41,  which  is  in 
substance  re-enacted  by  this  Act. 

The  whole  Act 


So  much  of  the  Act  as  relates  to  the 
Office  or  Place  of  **The  Secretary 
of  Lunatics." 

The  whole  Act,  except  Sections  10, 12, 
and  16,  which  relate  to  the  Aboli- 
tion of  an  Office,  and  to  the  Suitors* 
Fee  Fund,  and  to  certain  Compen- 
sations. 

Sections  1,  2,  and  3,  except  so  far  as 
the  same  relates  to  Ireland. 

Sections  14,  30,  31,  32,  and  33,  all 
which  are  in  substance  re-enacted 
by  this  Act. 


SCHEDULE  III.— (Section  LIX.) 

SHORT  FORM   OF   AFFIDAVIT. 

In  the  matter  of  A,  B.,  a  person  of  unsound  mind. 
I,  C.  D.,  the  petitioner  named  in  the  above-written  [or  annexed,  at  the  case  may  6e],  petition, 
[or  the  person  Dringing  in  the  above-written  {or  annexed)  state  of  facts,  Sfc.  make  oath,  and 
say,  that  bo  modi  of  the  above-written  petition,  ^c.  [as  before']  as  relates  to  my  own  acts  and 
deeds  is  true,  and  so  much  thereof  as  relates  to  the  acts  and  deeds  of  any  and  every  other  pet- 
son  I  believe  to  be  true. 
Sworn,  ^e. 

c  C  5 
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BANKBUPTCnr  (SCOTLAND) . 

16  &  17  Vict,  c,  53. 

The  preamble  recites  2  &  3  Vict.  c.  41. 

Interim  factor  to  be  named  bj  the  Lord 
Ordinary,  and  to  take  immediate  possession 
of  bankrupt's  estate ;  s.  1. 

Deliverance  awarding  aequastiation  to 
appoint  meeting  to  elect  trustee ;  s.  2. 

Not  to  be  imperative  on  L<yrd  Ordinary 
to  grant  personal  protection  ;  s.  3. 

Deliverance  of  sheriff  as  to  the  election 
of  trustee  to  be  final ;  s.  4. 

Trustee  to  send  circular  to  creditors 
mentioned  in  the  bankrupt's  state  of 
afifairs ;  s.  5. 

Provisions  as  to  separate  specification  of 
interest,  &c.,  repealed  ;  s.  6. 

Errors  in  frammg  oath  and  daim  may 
be  corrected ;  s.  7. 

Time  for  examination  of  bankrupt,  and 
for  the  meeting  of   creditors  thereafter; 

Notice  on  which  meetings  may  be  called 
shortened ;  s.  9. 

Provision  for  payment  and  acceleration 
of  dividends;  s.  10. 

Time  for  lodging  oaths  and  grounds  of 
debt  in  order  to  dividend  ;  s.  1 1 . 

Time  for  making  up  state  of  bankrupt's 
affairs,  and  of  the  trustee's  intromissions, 
&c;  B.  12. 

Time  for  making  op  aeheme  of  division 
by  the  trustee,  and  -state  of  affairs,  frc,  in 
order  to  second  dividend  ;  s.  13. 

Like  procedure  to  be  followed  on  occasion 
of  subsequent  dividends ;  s.  14. 

Where  foreign  creditor  lodges  oath  and 
grounds  of  debt  at  any  time  previous  to  a 
dividend,  though  not  in  time  to  participate 
in  it,  fund  to  be  laid  aside  ;  s.  15. 

Proceedings  in  petition  for  bankrupt's 
discharge ;  s.  16. 

Accounts  for  law  business  under  seques- 
tration to  be  taxed  ;  s.  17. 

Interpretation  of  terms ;  s.  18. 

The  following  are  the  Title  and  Sections 
of  the  Act : — 

An  Act  to  amend  the  Laira  relating  to  Bank- 
ruptcy in  Scotland.        {4th  Angust,  1853.] 

"Whereas  an  Act  was  passed  in  the  Session 
of  Parliament  holden  in  the  2  &  3  Vict.  c.  41, 
intitled  "  An  Act  for  regulating  the  Sequestra- 
tion of  the  Estates  of  Bankrupts  in  Scotland ;" 
and  it  is  expedient  that  the  said  Act  be  in  some 
respects  altered  and  amended,  and  that  further 
provision  be  made  for  the  due  management  and 
-more  speedy  distribntion  of  the  estates  of  bank- 
nipts  nnder  seoueetcation  in  Scotland :  Be  it 
therefore  enacted  as  follows; 


1.  The  interim  factor,  in  place  of  being 
elected,  as  at  present,  shall  be  appointed  by  liie 
Lord  Ordinary  by  whom  seqnestration  shall  be 
awarded,  or  by  the  sheriff  oi  the  coonty,  upon 
a  remit  to  that  effect  by  the  Lord  Ordinary; 
and  such  interim  factor  shall  as  soon  as  may 
be  after  his  appointment  take  possession  of  the 
bankrupt's  estate  and  effects,  and  of  his  title- 
deeds,  books,  bills,  vouchers,  and  other  papers 
and  documents,  and  also  make  up  an  inventory 
of  such  estate  and  effects,  and  a  valoation 
showing  the  estimated  value  and  the  annual 
rental  or  revenue  thereof;  and  every  snch  in- 
terim factor  shall  find  caution  for  his  intromis- 
sions to  such  amount  as  the  Lord  Ordinary, 
or  the  sheriff,  where  such  factor  shall  be  ap- 
pointed by  the  sheriff,  shall  fix ;  and  on  snch 
caution  being  so  found  and  received  such  in- 
terim factor  shall  be  entitled  to  act,  and  a  ceiti- 
fied  copy  of  the  inteHocutor  containing  his  ap- 
pointment shall  be  equivalent  to  a  fornsal 
extract  thereof ;  and  such  interim  factor  shall 
be  entitled  to  make  such  arrangements  for  the 
carrying  on  of  the  trade  of  the  bankrupt  as  he 
may  think  beneficial  for  the  estate. 

8.  The  dehveranee  awarding  sequestntion 
shall  appoint  a  meeting  of  the  creditors,  to  be 
held  at  a  specified  hour  on  a  specified  day, 
being  not  earlier  than  1 2  nor  later  than  2 1  days 
from  the  date  of  such  deliverance,  to  elect  a 
trustee  or  trustees  in  succession,  and  Commis- 
sioners, and  to  do  the  other  acts  provided  by 
the  said  recited  Act  to  be  done  at  the  meeting 
for  electing  a  trustee. 

3.  It  shall  not  be  imperative  npon  the  Lord 
Ordinary,  when  awarding  sequestration,  to 
grant  to  the  debtor  or  partners  of  the  company 
against  whom  or  which  sequestration  is  awmed 
a  warrant  of  protection  against  arrest  or  im- 
prisonment for  civil  debt  nntil  the  meetimg 
of  the  creditors  for  the  election  of  tmstee,  but 
the  Lord  Ordinary  may,  while  awarding  se- 
questration, refuse  to  grant  such  warrant  of 
protection  ;  and  everv  snch  warrant  of  pro- 
tectton  which  may  be  granted  in  any  se- 
questration that  shall  not  be  advertised  in  ihe 
London  and  Edinburgh  Chzettts  in  terms  aS  €6^ 
said  recited  Act  within  one  week  after  the  date 
of  such  sequestration  shall  be  ineffectual,  and 
incapable  of  being  pleaded  in  bar  of  peraonal 
dilige||pe:  Provided  always,  that,  notwitii- 
standing  the  Lord  Ordinsury  shall  refuse  to 
p:rant  interim  warrant  of  protection  as  aforesud 
It  shall  be  competent  to  the  creditors,  on  the 
occasion  of  their  meeting  to  elect  a  trustee,  or 
at  the  meeting  after  the  examination  of  the 
bankrupt,  or  at  any  meeting  called  for  the 
purpose  of  receiving  an  offer  of  composition,  to 
resolve  that  personal  protection  ought  tol»e 
granted  to  the  bankrupt  for  such  time  as  they 
may  think  fit,  and  the  trustee  shall  thereupon 
apply  to  the  sheriff,  who  shall  grant  the  pro- 
tection. 

4.  The  deUverance  of  the  «faenff  or  ahetf- 
snbstitnte,  declaring  the  person  or 
deeted  to  be trnstee  or Srustaas  ini 
■shall  be  final,  and  in  noeaae  anbject  4o  ] 
in  any  Court,  or  in  anyi 
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5.  It  shall  be  the  daty  of  the  tnuteflb  iizi« 
mediately  after  the  ezaminatioii  of  the  bankrapt, 
to  notify,  by  circular  letter  tBanamitted  through 
the  post-office  to  every  creditor  mentioned 
in  the  state  of  affairs  which  by  the  said  re- 
cited act  is  directed  to  be  made  up  by  the 
bankruDt,  the  period  within  which  claims 
should  be  lodged. 

6.  All  provisions  of  the  said  recited  Act  re- 
quiring any  creditor  to  specify  separately  in  his 
oath  or  claim  for  his  debt  the  amount  of  any 
interest  due  thereon,  or  of  any  interest  deduct- 
ed therefrom,  or  to  specify  any  accumulated 
snm  of  principal  and  interest,  are  hereby  re« 
pealed. 

7.  Where  it  shall  appear  to  the  sheriff  or  to 
the  trustee  that  the  oath  and  churn  of  any  per- 
son,  produced  with  a  view  to  voting  or  to 
ranking  and  drawing  a  dividend  on  the  seques- 
tration, is  not  framed  in  the  manner  required 
by  the  sud  recited  Act,  the  shoiff  or  the  trus- 
tee, as  the  case  may  be,  shall  call  upon  sudh 
person,  or  his  procurator  or  mandatory,  to 
rectify  his  oath  and  claim,  pointing  out  to  him 
wherein  it  is  defective;  and  unless  such  person 
shall  thereupon  make  such  alteration  upon  his 
oath  and  claim  as  may  be  necessary  in  order  to 
rectify  the  same,  the  sheriff  or  trustee,  as  the 
case  may  be,  shall  disallow  or  reiect  such  oath 
and  claim:  Provided  always,  that  where  the 
fiiulure  to  complv  with  the  provisions  of  the 
said  recited  Act  shall  appear  to  have  been  made 
fcHT  some  improper  or  fraudulent  purpose,  or 
where  injury  can  be  qualified  by  the  other  cre- 
ditors or  any  of  them  in  respect  thereof,  it  shall 
not  be  incumbent  upon  the  sheriff  or  trustee  to 
give  such  person  an  opportunity  to  rectify  his 
oath  and  claim  as  aforesaid. 

8.  The  day  to  be  fixed  by  the  sheriff  for  the 
examination  of  the  bankrupt,  shall  be  not 
sooner  than  seven  days  nor  later  than  14  days 
from  the  date  of  the  sheriff's  warrant  for  such 
examination ;  and  the  meeting  of  creditors  ap- 
pointed by  the  said  recited  Act  to  be  held  after 
the  examination  of  the  bankrupt  shall  be  held 
on  a  day  not  sooner  than  seven  days  nor  later 
than  14  days  from  the  day  appointed  for  such 
examination. 

9*  Wherever  it  is  by  the  said  recited  Act  or 
by  this  Act  directed  that  a  meeting  of^reditors 
shall  or  may  be  called  or  held,  a  notice  of  the 
day,  hour,  place,  and  purpose  of  the  SMSting 
shall  be  advertised  in  the  Edinburgh  Gazette 
seven  days  at  least  before  the  day  of  the  meet- 
ing, in  place  of  14  days,  as  at  present;  and 
such  meeting  may  be  adjourned  tul  the  follow- 
ing day. 

JO.  In  place  of  the  times  appointed  by  the 
said  reciteid  Act  for  payment  of  dividends,  the 
periods  for  payment  of  dividends  shall  be  as 
follows :  that  is  to  say,  where  there  are  suffi- 
cient funds  realised,  the  first  dividend  shall  be 
inyable  on  the  first  lawful  dav  after  the  expira- 
Ikmof  six  months  from  d&e  oate  of  sequestra- 
tkm,  and  a  dividend  shall  always  be  payable 
en  the  first  lawful  di^  a£ter  the  expiration  of 
thxee  months  from  the  date  of  the  payment  of 
the  iounediately  preceding  dividend,  until  the 


whde  fonds  of  the  bankrupt  be  distributed, 
subject  always  to  the  provisions  in  the  said  re- 
cited Act  and  In  tiiis  Act  contained :  Provided 
always,  tiiat  after  the  second  division  is  made, 
a  majority  of  the  creditors,  at  any  general 
meeting  called  for  the  purpose,  may  determine 
that  future  dividends  shall  be  made  after  shorter 
intervals,  and  the  affairs  of  the  estate  brought 
to  a  more  speedy  close :  and  even  before  the  pe« 
riod  assigned  for  the  first  dividend  as  aforesaid, 
it  shall  be  competent  to  three^fourths  in  number 
and  value  of  tne  creditors  present  at  the  meet- 
ing after  the  bankrupt's  examination,  or  at  any 
after  meeting  called  for  the  purpose,  to  direct 
the  trustee  to  apply  to  the  Lord  Ordinary  or  the 
sheriff  for  autnonty  to  make  the  first  dividend 
at  an  earlier  period  than  the  expiration  of  six 
months  from  the  date  of  the  sequestration,  but 
not  earlier  than  four  months  from  such  date, 
if  upon  cause  shown  it  shall  be  found  expedi- 
ent so  to  do,  and  also  to  accelerate  the  time 
for  making  the  second  and  other  dividends ; 
and  where  the  Lord  Ordinary  or  the  sheriff 
shall,  upon  such  application,  accelerate  the  first 
or  any  subsequent  aividend,he  shall  also  make 
the  requisite  provision  for  the  acceleration  of 
any  otner  matters  which  he  may  find  it  neces- 
sary to  accelerate  in  consequence  thereof. 

1 1.  To  entitle  any  creditor  to  payment  of  the 
first  dividend,  he  shall  produce,  as  directed  by 
the  said  first-recited  Act,  his  oath  and  grounds 
of  debt  at  least  two  months  before  the  time 
fixed  for  payment  of  the  first  dividend  where 
such  time  of  payment  shall  not  have  been  ac- 
celerated, or  one  month  before  the  time  fixed 
for  payment  of  the  first  dividend  where  such 
time  shall  have  been  accelerated ;  and  to  entitle 
any  creditor  to  payment  of  any  of  the  subse- 
quent dividends,  he  shall  produce,  as  aforesaid, 
his  oath  and  grounds  of  debt  at  least  one 
month  before  the  time  fixed  for  payment  of  the 
dividend  which  he  means  to  claim. 

12.  The  state  of  the  whole  estate  of  the 
bankrupt,  of  the  funds  recovered  and  outotend- 
ing,  and  of  the  trustee's  intromissions  and 
management,  directed  by  the  said  recited  Act 
to  be  made  up,  shall  be  so  made  up  inunedi- 
ately  on  the  expiration  of  four  months  from 
the  date  of  [the  sequestration,  in  place  of  six 
months,  as  at  present ;  and  all  things  directed 
by  the  said  recited  Act  to  be  done  by  the  trus- 
tee, or  Commissioners,  or  any  other  person, 
within  14  days  after  the  expiration  of  the  said 
six  months  from  the  date  of  the  sequestration, 
or  within  any  period  calculated  from  the  ex{>i- 
ration  of  the  said  14  days,  shall  be  done  within 
14  days  after  tlie  expiration  of  the  said  four 
months  from  the  date  of  the  sequestration,  and 
within  the  like  period  calculated  from  the  ex- 
piration of  the  said  last-mentioned  14  days  re- 
spectively ;  and  the  notice  which  by  the  said 
recited  Act  is  directed  to  be  given  in  the  Edm^ 
burgh  Gazette  published  next  after  the  expixa- 
tion  of  the  said  first-mentioned  14  days  shall 
in  Heu  thereof  be  given  in  the  Edinburgh  Ga* 
zette  published  next  after  the  expiration  of  the 
s^d  last-mentioned  14  days. 

13.  The  scheme  of  division  directed  by  the 
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said  Mcittd  Act  to  W  Bade  up  by  the  tnieleel 
before  the  expiration  of  eigbt  tnontba  from  the 
date  of  the  aeqoefitratioa  snail  be  made  up  be- 
fore the  expiration  of  «ix  mootba  from  the  taid 
date,  and  tne  state  directed  by  the  said  recited 
Act  to  be  made  up  by  the  trustee  on  the  expi- 
ration of  10  months  from  the  date  of  the  se- 
questration shall  be  made  up  on  the  expiration 
of  seven  months  from  the  said  date ;  and  the 
trustee  shall,  within  14  days  after  the  expira- 
tion of  the  said  seven  months,  exhibit  the  said 
state  to  the  Commissioners,  and  thereupon  such 
procedure  shall  take  place  with  reference  to  the 
said  state,  and  to  the  second  dividend,  as  is 
provided  by  the  said  recited  Act. 

14.  The  like  procedure  shall  he  followed  out 
as  to  subsequent  divtdeods  at  similar  intervals 
of  time  thereafter,  in  order  that  a  dividend  may 
be  made  on  the  first  lawful  day  after  the  expi- 
ration of  every  three  months  from  the  day  of 
the  nayment  of  the  immediately  precedinir  divi- 
dena,  until  the  whole  funds  of  the  bankrupt 
shall  be  divided. 

15.  Where  any  creditor  not  resident  within 
Great  Britain  or  Ireland  at  the  date  of  the  de- 
liverance awarding  sequestration^  or  at  any 
time  within  four  month  thereafter,  shall  lodge 
his  oath  and  grounds  of  debt  14  days  previous 
to  any  time  fixed  for  payment  of  a  dividend, 
thougn  not  in  time  to  entitle  such  creditor  to 
participate  in  such  dividend,  the  trustee  shall 
make  such  deduction  from  the  divisible  fund 
as  shall  be  equal  to  the  dividend  which  would 
have  been  payable  to  such  foreign  creditor  had  | 
his  oath  and  grounds  of  debt  been  timeously 
lodged  and  his  claim  been  sustained ;  and  the 
sum  so  deducted  shall  form  part  of  the  fund ' 
for  division  on  the  occasion  of  payment  of  the  | 
next  dividend. 

16.  The  bankrupt  may,  on  the  expiration  of 
six  months  from  the  date  of  the  sequestration, 
in  place  of  eight  months,  as  at  present,  present 
a  petition  to  the  Lord  Ordinary  or  the  sheriff,  I 
to  be  finally  discharged  of  all  debts  contracted 
by  him  before  the  date  of  the  sequestration,  > 
provided  a  majority  in  number  and  four-fifths  ^ 
in  value  of  the  creditors  who  have  produced  i 
oaths  concur  in  the  petition ;  and  the  bankrupt 
may  also  present  sucti  petition Dn  the  expiration 
of  12  months  from  the  date  of  the  sequestra- 
tion, provided  a  majority  in  number  and  two- 
thirds  in  value  of  the  said  creditors  concur  in 
the  petition  ;  and  the  bankrupt  may  also  pre- 
sent such  petition  on  the  expiration  of  18 
months  from  the  date  of  the  sequestration,  pro- 
vided a  majority  in  number  and  value  of  the 
said  creditors  concur  in  the  petition ;  and  the 
bankrupt  may  also  present  such  petition  on  the 
expiration  of  two  years  from  the  date  of  the 
sequestration,  without  any  consents  of  credit- 
ors ;  and  the  Lord  Ordinary  or  the  sherifi^  as 
the  case  may  be,  shall,  in  each  of  the  cases 
aforesaid,  order  the  petition  to  be  intimated  in 
the  Edinburgh  Gazette  :  and  if,  at  the  distance 
of  not  less  than  21  days  from  the  publication 
of  such  intimation,  and  on  evidence  being  pro- 
duced of  concurrence  as  aforesaid,  there  be  no 
appearance  to  oppose  the  same,  the  Lord  Ordi- 


nary or  dtt  sbenff,  as  Uie  «tte  laay  be,  "^ball 
prononnee  a  delivecance  finding  the  bsnkropt 
entitled  to  a  discbarge ;  bat  if  appewraiice  be 
made  by  any  of  the  creditors,  or  by  the  trastee, 
the  Lord  Ordinary  or  the  sheriff,  as  the  case 
may  be,  shall  Judge  of  any  objections  against 
granting  the  discharge,  ana  shall  either  find  the 
bankrupt  entitled  to  his  discharge,  or  refuse 
the  diseharge,  or  defer  the  consideration  of  the 
same  for  such  period  as  he  m^  think  proper, 
and  may  annex  such  conditions  thereto  as  the 
justice  of  the  case  may  require :  Provided  al- 
ways, that  it  shall  not  be  competent  for  the 
bankrupt  to  present  a  petition  for  his  discharge, 
or  to  obtain  any  consent  of  any  creditor  to 
such  discharge,  until  the  trustee  shall  bare 
prepared  a  report  with  regard  to  the  conduct 
of  the  bankrupt,  and  as  to  how  far  he  hae 
complied  with  the  provisions  of  the  Statute, 
and  in  particular  whether  the  bankrupt  has 
made  a  fiair  discovery  and  surrender  of  his 
estate,  and  whether  he  has  attended  the  diets 
of  examination,  and  whether  he  has  heen 
guilty  of  any  collusion,  and  whether  his  hank- 
ruptey  has  arisen  from  innocent  misfortunes 
or  losses  in  business^  or  from  culpable  or  un- 
due condnet ;  and  such  report  shall  be  pre- 
gared  by  the  trustee,  upon  the  requisition  of  the 
ankrupt,  at  any  time  after  the  expiration  of 
five  months  from  the  date  of  the  se<piestration ; 
and  such  report  shall  be  produced  m  the  pro- 
ceedings for  the  bankrupt's  discharge,  and 
shall  be  referred  to  by  its  aatc  or  by  other  dis* 
tinct  reference  in  any  consent  to  his  discharge. 

17.  All  accounts  for  law  business  incurred 
by  the  trustee  shall,  before  payment  thereof  hy 
the  trustee,  be  submitted  for  taxation  to  the 
auditor  of  the  Court  of  Session,  or  to  the  audi- 
tor of  the  Sheriff"  Court  of  the  county  in  which 
the  bankrupt  carried  on  his  business^  as  may 
be  directed  by  a  general  meeting  of  the  cre- 
ditors. 

18.  All  words  and  expessions  used  in  the 
said  recited  Act  and  in  this  Act  shall,  in  con- 
struing this  Act,  be  held  to  include  the  mean- 
ings which  they  respectively  include  when  used 
in  the  said  recited  Act. 


NOTICES  OF  NEW  BOOKS. 

REFORM    OF   LAW   AND    LEGISLATION. 

Papers  relative  to  the  Obstruclion  of 
Public  Business  and  the  Organisation  of 
the  Civil  Service.  By  Arthur  Symonds, 
Esq. 

The  Commissions  which  hare  recently 
been  issued  for  inquiring  into  the  state  of 
various  branches  of  the  Law,  with  a  view  to 
their  amendment  and  consolidatioiiy  render 
it  desirable  that  the  attention  of  Uie  Pro- 
fession should  be  called  to  the  several  woiics 
in  which  suggestions  are  made  for  effecting 
improvements  in  our  judicial  system  and  m 
the  mode  of  conducting  the  business  of  le- 
gislation.     We   therefore   adv^t  to   Mr. 
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Sjmondft'  papers,  which  hsve  becuprfttt^dl 
for  priTaie  aroalation,  and  comprehend  all 
departments  of  the  Government  and  the 
Pahlic  Senrice. 

Passing  over  those  branches  of  the  work 
which  relate  to  political  and  financial  affairs, 
we  propose  to  laj  before  our  readers  some  of 
the  statements,  remarks,  and  suggestions  of 
Mr«  Sjoionds  on  legislattTe  and  judicial 
reform.  On  the  course  of  proceeding  in 
framing  Acts  of  Parliament,  the  Author 
sajs — 

"  Let  the  law  advisers  of  the  different  de- 
partments draw  or  revise  the  billsj  or  the  provi- 
sions relating  to  the  matters  of  their  own  depart- 
ments, as  they  do  now ;  but,  instead  of  rivculing 
each  other  in  diversity  of  manner,  langua^, 
and  even  of  law,  let  them,  by  means  of  a  sys- 
tem of  indexing,  bringing  together  all  matters 
of  the  same  nature  in  the  manner  of  a  concord- 
ance, ascertain  in  what  respect  they  differ ;  and 
let  the  discrepancies  so  discovered  be  referred 
to  a  board  ol  reference  which  may  consist  of 
some  of  their  number  under  the  presidenc}]  of 
an  eminent  lawyer ;  and  let  the  datermination 
of  that  board  rule  the  practice,  unless  the  point 
•in  question  impinge  upon  matters  of  policy,  in 
which  case  the  head  of  the  department  would 
bring  it  before  his  colleagues,  who  for  that 
purpose,  and  for  the  purpose  of  establishing 
common  views  and  common  action  in  the  dif- 
ferent departments  of  the  Government,  might 
constitute  a  Committee  of  Privy  Council  for 
matters  of  Law  and  Legislation. 

"  If  a  similar  Committee  were  appointed  by 
each  House,  we  need  not  doubt  that  gradually 
our  laws  would  attain  as  much  '  uniformity  in 
language,  in  form,  in  arrangement,  and  in 
matter,"  as  is  attainable  in  human  productions 
acted  upon  by  multitudinous  assemblies  like 
our  Houses  of  Parliament." 

Mr.  Symonds  recommends  the  appoint- 
ment of  a  Minister  having  cognizance  of 
Law  and  Justice,  who  might  preside  over  a 
Committee  for  Law  and  Legislation. 

"  The  Minister,  coming  to  a  task  so  long  neg- 
lected, must  not  encounter  with  the  natural 
difficulties  of  his  subject,  the  total  want  of  sys- 
tematic organization  of  the  judicatures.  It 
would  be  at  least  desirable,  that  the  difficulties 
which  are  experienced  in  the  course  of  the 
practice  of  the  Courts  should  be  noted,  not  in 
any  angry  or  jocose  manner  by  the  Bench,  to 
be  echoed  by  the  Bar,  but  by  an  appointed  re- 
porter. By  contributing  their  experience  of 
the  miscarriages  of  legislation  in  a  decorous 
manner,  the  Judges  might  assist  in  preventing 
a  recurrence  of  those  miscarriages,  without 
mingling  the  functions  of  Judge  with  that  of 
Legislator.  By  dividing  this  labour  of  report- 
ing upon  difficulties  and  miscarriages,  among 
several  reporters  having  charge  of  different 
ranges  of  law  and  practice,  those  officers  would 
become  so  impregnated  with  the  specialties  of 
their  respective  matters,  as  to  offer  the  fittest 


means  ofkeeping  Leg|isfali6n  in  harmony  with 
the  principles  that  prerairin  the  judicatures,  so 
far  as  it  is  desirable  to  maintain  that  harmony. 
They  might  form  a  part  of  the  college  of  legal 
officers  appointed  to  assist  in  the  preparation, 
and  revision,  and  recording  of  legislative  mea- 
sures. If  all  judicatures— the  House  of  Lordsj, 
the  Privy  Council,  the  Court  of  Chancery,  the 
Courts  of  Law  in  England,  Scotland,  and  Ire- 
land— furnished  members  to  this  college :  and 
if  the  respective  members  appointed  to  report 
the  same  matter,  were  instroctcd  to  meet  to* 
gether,  and  make  a  joint  report  on  it,— say  it  is 
some  branch  of  jurisdiction,  of  doctrine,  of 
pleading,  of  evidence,  of  form,  or  of  procedure, 
-«*the  common  action  would  elicit  common 
principles,  and  gradually  place  us,  in  that  re- 
spect, upon  a  level  with  foreign  jurists,  and 
possibly,  owing  to  our  more  practical  habits, 
upon  a  higher  level— that  of  principle  aptly 
realised  by  practice. 

'*  In  these  suggestions  we  speak  of  those 
things  which  are  within  reach — of  what  might 
be  at  once  done  with  the  means  at  our  com- 
mand ;  but  there  can  be  no  doubt  that  for  ren- 
dering the  administration  of  justice  through  all 
its  stages  effective,  we  need  a  Law  University, 
or  some  equivident.    This  is  not  only  a  neces- 
sary accompaniment  of  a  Code  or  a  general 
Consolidation  of  the  Law,  but  probably  the 
means  by  which  it  is  to  be  effected  as  weU  as 
secured.    Let  it  be  a  condition  of  participation 
in  the  magnificent  treasure  assigned  to  the  ad- 
ministration of  justice,— 'to  the  ample  emolu- 
ments and  honours  of  the  Chancellorship  and 
other  judicial  offices,  to  the  lesser  but  no  less 
ample  emoluments  and  hononrs  assiarned  to  the 
inferior  legal  offices,  which  abound  in  our  sys- 
tem,— that  no  one  shall  be  eligible  unless  he 
shall  have  served  for  a  given  period  in  the  Law 
University,  actually  taking  some  part  in  the  duty 
of  reporting,  of  digesting,  of  writing,  of  revising, 
of  recording,  of  commenting  upon  our  laws. 
Substitute  such  a  simple,  and  to  the  nation  and 
to  the  individual  profitable  rule,  for  the  absurd 
one  of  eating  so  many  dinners,  and  so  called 
practising  so  many  years.    Such  a  condition 
fulfils  all  the  requisites.     It  could  not  be  per- 
formed without  insuring  in  some  degree  the 
qualification  which  it  is  intended  to  provide. 
The  Judge,  the  counsel,  the  practitioner,  will 
have  had  the  same  training,  in  addition  to 
such  as  the  peculiar  functions  of  their  branch 
of  the  Profession  may  require.    The  student, 
in  assisting  in  making  the  necessary  additions 
or  alterations  of  the  general  law,  will  learn  it 
in  its  present  state.    The  Judge,  counsel,  or 
practitioner,  on  learning  the  alterations  and  ad- 
ditions, will  not  have  to  learn  new  principles 
and  new  systems.    The  multitude  of  members 
will  not  only  admit  of,  but  require  the  best 
organisation.    The  dogmatic  form  of  teaching 
will  not  prevail  exclusively.    In  recording  ad- 
ditions, the  past  will  be  learnt,  with  an  ever 
accruing  present,  developing  and  illustrating 
the  old.    And  not  only  may  the  best  organisa- 
tion be  obtained  by  this  means,  but  it  may  be 
obtained  by  httle  or  no  expense  to  the  state." 
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The  jLUtfaor  aeto  down  boom  geoend 
mmmi,  aud»  though  some  are  QTidently 
truisms^  he  holds  it  useiiil  to  place  Uiem 
on  record ;  for  "  new  truthsy  or  new  aspects 
of  truth,  are  thrust  forward  to  the  displace* 
•ment  of  their  elder  and  not  less  yaksible 
bellows."  Amongst  the  old  maxims  he 
quotes  these : — ''  He  hath  made  good  pro- 
^ss  in  business  that  hath  thought  weU  of 
it  beforehand. — Prudent  pauses  forwaid 
business. — Deliberating  is  not  delaying.— 
Counsel  is  not  command." 

He  observes  that  some  of  the  maxims  in 
the  following  list,  the  most  trite  and  ob- 
Tious,  are  the  most  neglected : — 

"(Combine  the  Theoretical  with  the  Prac- 
tical. 

Combine  the  whole  View  with  the  Matter  in 
Hand. 

Combine  the  New  Idea  with  the  Old. 

Combine  Reflection  widi  Action. 

Compare  Energy  with  Prudence. 

Compare  the  Distant  with  the  Immediate. 

Reconcile  all  Interests. 

Find  a  Place  for  all  Capacities. 

Unite  Competition  with  Co-cq^eration. 
Unite  individual  Energy  with  collective  Com- 
pleteness. 

Shut  the  Door  upon  no  Suggestion. 
Consider  all,  and  Stand  by  that  which  is 
TSood. 

Assign  to  every  Function  a  Functionary. 
Separate  the  energetic  in  Action  from  the 
Recording  and  the  Controlling* 

Provide  for  the  intimate  Connection  of  the  In- 
tellectual with  the  Mechanical  of  all  Functions. 

Arrange  that  Matters  be  done  in  such  rapid 
Successioa  as  almost  to  produce  contumous 
Action. 

Unite  in  the  same  Functionary  the  Functions 
in  respect  of  which  the  same  motive  (remuae- 
ration  or  other)  is  applicable. 

In  Consolidating  Offices,  discharge  None, 
and  promote,  if  possible.  All. 

No  little  War— no  little  Office. 
L«t  every  Office  be  fully  Manne4»  and  ade- 
quate to  all  its  exigencies. 

IVdce  each  Matter  in  its  Tom. 

Finish  one  Matter  before  beginning  Anotiier. 

Appoint  a  Time  for  every  Thing. 
Take  everything  at  its  Time. 

Make  Sore  as  you  Proceed. 
Reject  at  once  what  cannot  emituale  Sne- 
ceesfnlly. 

Take  into  View  the  whole  range  of  Objects. 
Be  Simple,  Comprehensive,  and  Complete. 

Never  proceed  without  a  Design. 
Bet  out  the  Work  befine  8t«mng« 

.  B^fer  the  Dispute  as  soon  as  it  Arises. 


Never  a^odicale  till  the  Case  has  beea 
Stated  and  Tried. 

Dispose  promptly  and  condofiively  of  in- 
temal  Disputes. 

Be  careful  in  making  Engageoients. 
Be  tenet  in  tfadr  Fnlfifanent. 

Employ  the  Young  to  Inquire. 
Employ  the  Middle-age  to  Do. 
Employ  the  Old  to  Caution. 

Provide  for  everything. 
Do  nothing  twice  over." 

In  the  department  of  Law  and  LegiiktioQ, 
Mr.  Sjmonds  remarks^  that  the  task  ironld 
be  overwhelming,  if  the  Commissioneis  were 
not  assisted  bj  a  numerous  and  aooom- 
plished  staff,  and  he  advises  that  their 
functions  should  extend  to  all  l^iisiatioD, 
not  merely  to  ibe  eonsolidation  of  tiu  past 
Law,  but  to  carrent  legislation  and  to  sD 
descriptions  of  legislation.  The  duties  of 
each  member  of  the  Commisabn  are  then 
pointed  out : — 
^One  to  be  ('Juriat'  or)  ConmnasioMr  of 

Ririits  and  ObligmtHMU,  to  hare  cogaifluice 

of  Ktghts  and  Obligations. 
'<  One  to  be  (' TVibnnalist '  or)  CosMBissiDOBr 

of  JnrisdicttGaB  and  TribuBale,  to  have  cog- 
nisance of  all  Jorisi^ctione  and  Tribooris. 
"One  to  be  ('Pleader'  or)  CommiaMcmer of 

Pleadhiff,  to  have  eogmaanee  of  the  natte 

of  Pleamng  and  Statements  of  «B  kindB. 
''Oae  to  be  (' Corsltor '  or)  Coaimiayper  of 

Procedure,  to  fa«ve  cogmanee  of  rroceed- 

inga  of  all  kinds.  , 

"One  to  be  (*  Fomwdist'  or)  ComnMsiiiiw  (rf 

Forms,  to  have  cogmiance  of  all  fonns. 

He  then  proposes — 

"  That  these  CommissioDers  should  be  as- 
sisted by  the  following  principal  Offioffs  or 
Assistant  Commissioners,  or,  if  economy  re- 
quire, should  themselves  execute  the  task,  vuj 

"  1.  To  collect  and  enumerate  the  matters  of 
Le|o<lation  and  Judicial  Decision. 

"2.  Toracaveandarranp5them«wflnW 
to  the  scheme  of  Consolidation. 

"3.  To  state  and  complt  them  mflie  pre- 
scribed manner.  . 

"  4,  To  examine  and  object  in  reference » 
requirements  of  all  kinds.  . 

"  5.  To  try  objections,  and  correct  tto  w- 
strument.  Code,  or  Consolidated  Stagte. 

"And  that  they  should  have  the  ryonn^ 
sistance  of  the  foUomng  mechanical  aidB,actnfl[ 
in  immediate  connection  with  them :—  ^j,^ 

"1.  Stationer;  2.  Printer;  '•  ^^^T^' 
4.  Lithographer;  6.  Copier;  «»  "*  y^ 
Officekeeper,  Housekeeper,  Doorkeeper,  w»- 
senger,  and  Porter.  .     ju—mi* 

"The  business  of  the  Commi8snm*offlaw 
conducted  with  the  r^golanty  of  aniM"^ 
to  that  end  the  Offioen  should  lonn  "JJPj^ 
of  Board,  and  be  assisted  by  a  wo»J^^^ 
Assistant  Officers  and  Oerka,  and  bafe  an  w' 
fadlities  and  appliances  of  an  office. 
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"  I  shoold  furtfaer  recommend  a  Ixrge  on- 
paid  Commisaion,  to  conaiat  of  persona  en- 

Cged  m  Leffialative  Mattera  or  intereated  in 
igislation^  oat  to  be  divided  into  Committeea, 
corresponding  irtth  the  practical  afiara,  and 
the  functions  inTohcd  in  the  Adminiatration  of 
them. 

"  I.  Departments  and  Offices  of  State. 

''  2.  Persons,  Corporations,  Associations,  &c. 

"To  these  Committees  the  Commissioners 
ahould  periodically  report,  which  wonld  give 
practical  direction  to  the  laboura  of  the  Special 
Comnuaaion,  and,  at  the  aame  time,  enable 
many  persona  who  must  be  subsequently  en- 
gagedj  either  in  the  passing  of  the  Law  or  in 
ita  administration,  to  become  gradually  ac- 
qnainted  with  the  acope  and  details  of  the  taak, 
and  thua  prepared  to  support  and  defend  it  in 
Parliament. 

"  I  should  suggest  that  tiie  Legal  Members 
of  every  Department  of  State  and  ita  Iaw 
Officers,  should  be  a  Committee  to  collect  (in  a 
given  form),  tiie  Laws  of  their  Departments, 
or  to  assist  and  superintend  the  Collection  of 
the  Laws  bv  the  Special  Commiasion. 

**  It  would  be  desirable  to  invite  the  volun- 
tary aid  of  Public  Officers,  of  Membera  of  the 
Bar,  and  of  other  persons,  capable  of  affording 
aaaiatance  in  any  Special  Departmenta;  and 
also  of  Students  at  Law,  whether  for  the  Bar 
or  for  the  profession  of  Attorney  or  S(^ieitor. 

^  With  a  view  to  theae  aervicea  being  made 
available,  a  Scheme  of  Operations  should  be 
carrfully  prepared* 

**  By  taeae  meana  the  Commission  might  be 
made  efficient  aa  well  aa  economical,  and  at  the 
aame  time  a  large  range  of  unpaid  aervice  be 
aecnred,  by  which  the  Public  and  the  Parlia- 
ment would  be  trained  to  eonaider  the  Law  in 
the  first  instance,  and  after  it  haa  passed,  to  ap- 
preciate it. 

"  If  hereafter  the  examination  of  Candidates 
for  the  Professions  were  based  on  the  Consoli- 
dated Law,  there  would  be  added  an  adequate 
motive  for  engaging  in  the  service  of  making 
the  Consolidation,  and  also  in  the  necessary 
training  in  the  use  of  the  Instrument  of  Law, 
the  want  of  which  has  often  occasioned  an  an- 
tagonism between  the  Legislature  and  the 
Tribonala.'' 


THE  LONG   VACATION  BUSINESS. 

ATrORie«Y8'  BILLS  4>r  COSTS. 

IT  has  often  been  remarked,  that  lawyerai 
being  deeply  engaged  in  the  affiurs  of  thair 
diaote,  are  very  nagligent  of  their  own.  To 
nae  a  ianiUar  phrase,  "^le  coUilsr's  wife  ia 
■tile  worst  shod.'*  WKlst  our  brethren  are 
laudably  zealous  in  the  affairs  of  their  dienta, 
QMurijotg  no  paina  to  .maatsr  the  diffioiltiaa  sf 
"llMir  respssCiva  cBSBS»«^iaing  early  sad  attoig 
«Qp  Into  for  the  advantiye of  othersj  "they  aeem 
on  all  occasions  to  postpone  to  the  last  the  doe 
and  proper  attention  to  their  own  coacenia. 


One  of  their  firet  duties  is,  to  keep  a  dai^ 
record  of  all  the  business  fhey  transact  for 
their  dients — their  advice,  their  correapond- 
ence,  their  attendances-'the  papers  they  pre- 
pare, the  deeds  and  documenta  they  peruse, 
the  aearches  and  inveatigationa  they  make. 
Theae  and  all  other  aervicea  which  they  have 
Tendered  ahould  be  noted  in  their  diary  or  at- 
tendance*book,  either  the  latter  part  of  the 
aame  day  or  at  the  beginning  of  the  next.  It 
is  then  easy  to  prepare  their  bills  of  costs ;  and 
they  ahould  not  permit  the  Long  Vacation  to 
expire  before  all  their  bills  have  been  made  out 
and  ready  for  deliveiy.  A« 


POST-OFFICE  ROBBERY. 


CIBCUMSTANTXAL   RVIDBNCB. 

In  a  recent  trial  at  Jersey  for  a  poet-offiee 
robbery,  which  occupied  the  Court  several  days, 
some  remarkable  pieces  of  evidence  were  ad- 
duced in  support  of  the  indictment  The  pri- 
soner, one  of  ^e  clerks  of  the  General  Post-office 
of  Jeraey,  was  aceused  of  having  abstracted  in 
that  office  two  lettera  sent  by  the  London  post 
for  Guernsey,  and  which  had,  through  an  error, 
been  forwarded  in  the  mail  for  Jersey;  amd 
of  having  taken  from  thoae  letters  halves  of 
notea  of  tiie  Bank  of  England  which  they  con- 
tained ;  as  also  of  having  written  letters  bear- 
ing a  falae  wgnatum,  for  the  purpoae  of  obtain- 
ing in  exchange  for  sueb  half  notea  variooa 
articlea  of  jewellery  from  London  tradesmen. 

It  appeared  that  on  the  14th  of  September, 
1852,  two  letters  were  put  into  the  London 
post-office  for  Guernsey ;  one,  which  was  from 
Meaara.  Palmer  and  Nettleship,  was  addresasd 
"  Wm.  T.  HodaoU,  Esq.,  Hubits,  Guernsey/' 
and  contained  ten  halves  of  Bank  of  Englaad 
6/.  notes,  each  bearing  date  August  3, 1640, 
and  the  numbera  R/J  42,539  to  42,548,  indu- 
aively :  the  other,  which  was  from  Mr.  George 
Dec^,  was  addreaaed  "Mrs.  Francis,  Albion 
Terrace,  Guemaey,"  and  contained  the  half  of 
a  2QL  Bank  of  En^and  note,  bearing  the  date 
Jane  7, 1852,  and  the  number  O/Y  64,412. 

These  two  letters  not  having  reached  their  sa- 
apective  addresses,  representations  were  made 
on  the  sobjisct  to  the  Secretary  of  the  Gsneal 
Post^ffioe  in  London,  as  appeared  by  two 
Isttsn  ham  Messrs.  Pahner  and  Nettkahip, 
dated  September  21, 1852,  and  two  other  Icttais 
torn  Mr.  George  Wilson,  for  Mr.  Georae 
Deeks,  dated  the  25th  of  the  same  monw* 
Notice  of  theae  representations  waa  given  fa[y 
lettera,  dated  Stptumlm  24, 1852,  and  tiie  krt 
of  October  ^nUoiiing,  to  Mr.  Le  Meannsr, 
Postmaster,  of  Guernsey,  who  replied*  on  Ifae 
UOkpfS^fiemlmrMXki  theSAdsif-fiotobeoiliat 
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the  letters  in  question  had  not  reached  hia 
office* 

Bat  on  the  4th  and  6th  of  the  same  month 
of  October,  Messrs.  Palmer  and  Nettleship 
wrote  to  the  Secretarv*  of  the  General  Poet- 
office  to  inform  him  tnat  they  had  kamt  that 
another  letter  likewise  posted  in  London  on 
the  14th  of  September,  1652,  for  Guernsey,  had 
been  sent  to  Jersey,  and  had  there  been  de- 
tained seven  days  before  being  transmitted  to 
Guernsey ;  and  to  suggest  that  it  was  possible 
that  their  letter  containing  the  halves  of  notes 
had  been  also  sent  to  Jersey. 

It  was  subsequently  discovered  that  the 
halves  of  Bank  ot  England  notes  contained  in 
the  letters  of  Messrs.  Palmer  and  Nettleship 
and  Mr.  George  Decks  had  been  transmitted  to 
Mr.  R.  Webster  and  to  Messrs.  Watherston 
and  Brogden  of  London. 

The  ten  half-notes  of  5/.  each  had  been  sent 
to  Mr.  R.  Webster,  with  a  letter  dated  "  Ham- 
mersmith, near  London,  20th  September, 
1862,"  and  signed  "  Henry  Watson,"  order- 
ing  several  gold  chains  and  watches,  and  stat- 
ing, tliat  on  receiving  them  the  remaining  halves 
would  be  sent. 

In  examining  the  papers  of  the  post-office 
clerks,  there  was  discovered  in  the  desk  of  the 
prisoner  a  half-sheet  of  note-paper  similar  to 
that  of  the  letter  addressed  to  Mr.  R.  Webster, 
dated  ''Hammersmith,  near  London,"  and 
signed  "  Henry  Watson,"  and  to  that  on  which 
is  written  the  letter  addressed  to  Messrs. 
Watherston  and  Brogden,  dated  **  Post-office, 
Guernsey,  19  Sept.,  52,"  and  signed  "  Henry 
Watson  :"  and  a  blotting-paper  book  belong- 
ing to  the  prisoner,  on  which  was  found  the 
impression  of  the  word  "Private,"  with  part  of 
the  address  written  on  the  envelope  of  the 
letter  addressed  to  Mr.  Webster,  dated  "  Ham- 
mersmith, near  London,"  and  signed  "  Henry 
Watson ;"  as  also  the  impression  of  the  sig- 
nature "Henry  Watson,"  and  "Post-office, 
Guernsey,  19  Septbr.,  52,"  of  the  letter  bear- 
ing that  date  written  to  Messrs.  Watherston 
and  Brogden :  from  which  it  was  concluded 
that  the  prisoner  had  committed  the  abstrac- 
tions and  had  written  the  letters  signed  "Henry 
Watson." 

For  the  prisoner  it  was  contended,  that  it 
had  not  been  legally  proved  that  the  ten  half 
5i.  notes  were  sent  to  Wm.  T.  Hodsoll,  of  the 
Hubits,  Guernsey ;  that  it  had  not  been  shown 
by  proof  that  the  packet  of  mis-sent  letters  ar- 
rived at  Jersey  on  the  l6th,  and  that  those 
letters  were  re-expedited  to  Guernsey  on  the 
17th.  On  the  other  hand,  it  had  been  esta- 
blished that  the  accused  did  not  remain  last  at 
the  post-office  on  the  occasion  of  despatching 
the  mail  of  the  l/th ;  that  the  deputy-surveyor 
had  access  to  the  post-office  at  all  hours ;  tnat 
the  impression  of  the  word  private  might  have 
been  made  by  some  one  else  durmg  the  ab- 
sence of  the  r.wcused;  for,  after  all,  this  blot- 
ting-book  was  not  carefully  hidden,  and  it  had 
been  shown  that  others  besides  the  accused  had 
the  use  of  it. 

For  the  prosecution,  it  was,  in  reply,  urged. 


that  it  was  clearly  proved  that  the  mii-seBt 
letters  arrived  m  Jersey  on  the  16th,  and  that 
they  were  forwarded  to  Goenisey  on  the  17tfa. 
Then,  the  question  was,  which  of  the  clerks 
made  up  the  mail  on  the  l6th  September^ 
1852,  and  despatched  it  on  the  17th?  The 
time-book  of  the  po8t-o£5ce  proved  that  it  was 
the  prisoner.  Another  important  circnmetaiice 
was,  that  when  the  prisoner  was  told  that  cer- 
tain impressions  had  been  found  in  his  blot- 
ting-book,  he  said,  "If  one  hundred  poonds 
have  been  lost,  tbey  will  be  forthconuog,  rather 
than  my  marriage  should  be  deferred.'*  Was 
it  likely  that  a  man  not  guilty  should  make 
such  an  offisr  ?  Another  fact,  also,  especially 
deserved  serious  attention.  There  were  three 
clerks  in  the  Jersey  post-office  on  the  16th 
September,  1852.  What  were  the  duties  on 
that  day  ?  One  of  them  declared,  without  spe- 
cifymg  the  day,  that  the  mis-sent  Gnermj 
letters  were  forwarded  to  Guernsey  on  the  day 
following  their  arrival  in  Jersey ;  that  the  mal, 
made  up  on  the  l6th  September,  by  thcpn- 
soner,  was  despatched  by  him  (the  priaonff) 
on  the  17th ;  that  he  remadned  the  last  in  the 
office  on  the  evening  of  the  16th.  The  whok 
of  the  letters  destined  for  Guernsey  maat  thea 
have  passed  through  his  hands.  The  jmry 
would  compare  carefully  the  impressions  in  the 
blotting-book  with  the  letters  from  which  those 
impressions  were  supposed  to  have  been  taken. 
All  the  witnesses  declared  that  they  newr  saw 
this  book  on  the  prisoner's  desk  when  he  was 
absent  from  the  office.  .  , 

The  jury,  after  having  been  empanncllea 
upwards  of  one  hundred  hours,  leturncdthe 
following  remarkable  verdict : — 

"The  great  majority  [12  out  of  13]  of  the 
members  of  the  petty  Jury  of  St.  Heher  ftid 
the  prisoner  'rather  innocent  than  gjUty 
(plutSt  innocent  que  coupahle)  on  all  toe  heads 
of  the  accusation :  one  member  alone  finds  tm 
guiUy  of  having  abstracted  the  half  bank-notes 
from  the  two  letters  in  question." 

The  prisoner  was  therefore  immediatdy  m^ 
charged.— [Abridged  iromTheJ^sey  Tlmwo^ 
August  9th.] 

IMPROVEMENT  IN  LAW  BUILDINGS. 

Wb  recently  noticed  the  satisfactory  pr^ 
giess  on  the  Rolls'  estate,  in  theerectionol  we 
Public  Record  Building.  Some  <»^"^ 
has  been  made  in  the  newspapers  rc^aroing 
the  obscure  site  of  this  important  edific^^^ 
this  objection  will  soon  be  removed,  iw^ 
tensive  north  front  wiU  form  part  of  a  n*^  "Jr 
opposite  Carey  Street,  proceeding  f«f7;_j 
the  north  side  of  St.  Paul's  Cathedral,  ^^ 
westward  to  join  Long  Acre  and  the  new  op^ 
ing  along  Leicester  Square  to  Piccadilly:  \ 
forming  a  middle  street  runnmg  5***^  the 
bom.  Snow  Hill,  and  Newgste  SwjVf  ^ 
one  side,  and  the  Strand,  Fleet  ^^"^ 
Ludgate  HiU  on  the  other.  Carey  ^^^^ 
be  widened,  as  already  appaars,  at  tftfl 
of  Chancery  Lane. 
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We  hail  these  improvexnents  in  the  vicinity 
of  the  Inns  of  Courts  which  we  trust  will  be 
followed  by  the  removal  of  the  Courts  from 
Westminster,  It  may  be  not  inanpropriate  to 
notice  some  of  the  principal  arcnitectural  al- 
terations of  late  years  in  our  ancient  seats  of 
l^al  learning.  The  first  important  step  was 
taken  by  the  Temple,  in  removing  the  petty 
shops  which  disfigured  the  south  side  of  the 
Teinple  Church  and  the  Chambers  adjoining 
the  Terrace  of  the  Hall  and  Library  of  the  Inner 
Temple.  SubsequenUy,  the  MiddUe  Temple  re- 
built Howden  Buildings,  and  greatly  improved 
the  structure  forming  the  HaU  and  Library  of 
that  Societv.  Gray's  Inn  also,  some  ^ears  ago, 
removed  the  Chambers  which  defaced  part 
of  their  Hall,  Library,  and  Chapel,  and  much 
improved  those  edifices,  and  erected  others 
upon  a  uniform  plan.  Then  came  the  splendid 
renovations  and  embellishments  of  the  Temple 
Church.  Lastlv,  Lincoln's  Inn  erected  its 
noble  new  Half  and  Library;  and  more  re- 
cently we  have  seen  the  renewal  of  Paper 
Buildings  and  the  removal  of  the  range  of  low 
offices  at  the  bottom  of  King's  Bench  Walk, 
where  the  business  of  the  Queen's  Bench  was 
transacted,  now  congregated  on  the  site  of  the 
old  Equity  Exchequer. 

Large  sums  have,  no  doubt,  been  expended 
in  these  works,  but  the  sacrifice  of  annual  in- 
come has  been  comparatively  small.  The  im- 
proved rents  and  the  increase  of  the  members 
of  the  Bar  have,  no  doubt,  compensated  for  the 
outlay. 

In  noticing  these  movements  of  the  Inns  of 
Court,  we  must  not  forget  the  Inns  of  Chan- 
cerv.  Staple  Inn  has  erected  a  handsome  pile 
of  building,  now  occupied  by  the  Taxing  Mas- 
ters in  Chancery.  Clifford's  Inn,  New  Inn, 
and  Clements  Inn  have  re-built  several  of  their 
sets  of  Chambers,  and  thu  latter  two  Inns  have 
constructed  carriage  ways  into    their   quad* 

ales.  To  these  should  be  added,  the  noble 
ling  erected  in  Chancery  Lane  by  the  In* 
corporated  Law  Societv,  recently  enlarged  on 
the  north  side,  and  wnich,  at  no  distant  day 
will  be  further  extended  by  a  wing  on  the 
south  side  of  the  Hall. 


LEGAL  ANTIQUITIES. 

TBIAI*  OF   LAUBKRT    BKFORB    HBKRT  VIII. 
IK  PBRSON. 

In  a  History  of  ^  Remarkable  Tryals,"  pub- 
lished  in  17)5^  at  page  203,  may  be  found  the 
following  observatiDnB  upon  the  trial  of  John 
Nieholsom,  oUob  Lambert^  who  was  tried  for 
heresjr  in  1638,  before  King  Henry  VIII.  in  per- 
son, sitting  as  Chief  Judge :— > 

"  It's  very  rare  indeed,  if  ever,  we  meet  with 
any  example  of  onr  princes  sitting  themselves 
judicially  in  Courts  of  Justice  to  try  causes; 
and  I  believe  this  is  the  first  that  occurs,  espe- 
cially in  a  capital  crime,  wherein  earthly  po- 
tentates are  not  usually  so  much  vers'd  as 
others,  whose  more  proper  and  immediate 
study  it  ought  to  be.  It's  true,  our  kings,  iu 
ancient  times,  sat  in  person  in  the  Court  caU'd 
King's  Bench,  on  a  higher  bench,  whilst  the 
jud|^  sat  on  a  low  bench  at  their  feet,  to  hear 
causes ;  but  this  is  not  the  same  case ;  for  the 
peers  of  the  realm,  the  bishops  and  other  of- 
ficials, constituted  this  Court  for  the  tryal  of 
Lambert,  with  the  king  at  the  head  of  them.*' 


NOTES  OF  THE  WEEK. 

MBW  "8TBAND   8BS8IONAL  DIVISION." 

Thb  magistrates  acting  for  this  newly  con- 
stituted Sessional  Division  of  Middlesex  (com- 
prising the  parishes  of  St.  Martin-in-the-Fidds, 
St.  Clement's  Danes,  St.  Mary-le-Strand,  and 
St.  Paul,  Covent  Garden)  held  their  first  Spe- 
cial Session  at  the  Court  House,  St.  Martin's, 
on  Tuesday,  the  11th  inst,— Edmund  B. 
Antrobus,  £s^..  Chairman, — to  elect  a  Clerk 
for  the  Division,  when  Mr.  John  Frederick 
Isaacson,  of  Norfolk  Street,  Solicitor,  was 
unanimously  appointed  to  that  office. 

The  Bench  will  hold  Petty  Sessions  at  St. 
Martin's,  every  Tuesday,  at  one  o'clock,  for 
the  transaction  of  the  business  (other  than 
criminal)  of  the  Division,  and  where  the  Licens- 
ing and  other  Special  Sessions  for  the  division 
will  in  future  oe  holden.  The  Magistrates 
we  understand  invite  the  attendance  of  the  Re- 
porters of  the  Public  Press. 


RECENT   DECISIONS    IN  THE  SUPERIOR   COURTS, 
AND    SHORT   NOTES   OF     CASES. 


iMtlii  9vatitti. 

Longford  v.  May.    July  9>  1853. 

APPEAL — COSTS.  —  EXAMINATION   OF   WIT- 
NESSES  VIVA  VOCE. 

Witnesses  were  examined  vivA  voee  on  an  ap' 
peal  from  the  Master  of  the  BoUs-^the  evi- 
dence having  been  taken  on  qffidamt ;  Held, 
on  allowing  the  appeal,  that  the  appellants 
were  entitled  to  costs  qf  appeal. 
On  this  appeal  from  the  Master  of  the 
Rolls  decreeing  the  specific  performance  of  an 
agreement,  witnesses  had  been  examined  vtrtf 
voce, — ^the  evidence  in  the  Court  below  having 
been  taken  on  affidavit 


The  Lords  Justices,  in  dismissing  the  bill 
with  costs,  said,  that  the  appellants  were  en- 
titled to  the  costs. 

J.  F.  Prior,  contrk. 


July 


Vtcf'C&snrrnor  Rinlreriflec. 

In  re  Steward's  Estate,  exparte  Briscoe. 
1,  1853. 

EAILWAY  COMPANY.— PUBCHASB  OP  INTER- 
EST or  TENANTS  FOB  LIFE  IN  LEASE- 
LOLD. — PAYMENT  OF  DIVIDENDS. 

A  railway  company  purchased  the  interest  qf 
tenants fbr  life  in  a  house,  let  on  lease  at  a 
rent  of  251,  per  year,  which  was  a  rack' 


/" 
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rent  t»  etmrndenOhm  €fik$  U9$mf9  expend- 
ing 600/.  vritJwn  20  years  on  the  premises: 
Mdd,  thai  the  ienanisfor  Ufk  vers  enHtM 
to  the  whole  dkridends,  and  not  to  the 
amomU  of  the  reiU  only, 
Thb  testator,  Mr.  Steward,  by  his  mH,  gave 
to  each  of  his  two  daughters  for  life  (with  re- 
mainder to  her  children)  one  moiety  of  certain 
fivehold  property,  in  which  was  incladed  a 
share  in  a  house  let  on  lease  with  an  unexpired 
term  of  49  years  at  a  rent  of  25/.,  less  than  a 
raeknient,  in  consideration  of  a  coyenant  to  ex- 
pend 600/.  on  the  property  during  20  years ; 
and  there  was  a  gift  oyer,  as  to  each  moiety,  to 
the  other  daughter  and  a  brother,  on  death 
without  issue,  and  to  the  brother  on  both  their 
deaths  without  issue.     It  appeared  that  the 
London  and  North  Western  Railway  Company 
had  purchased  the  testators  interest  in  the 
house,  subject  to  the  lease,  for  1,700/.,  and  the 
purchase  money  was  paid  into  Court  and  in- 
yested.    This  petition  was  now  presented  for 
payment  of  the  dividends  to  the  tenants  for 

Tetf^le,  Speed,  and  Stevens  for  the  seyeral 
parties. 

The  Vice-chancellor  said,  that  as  the  lease 
was  a  repairing  lease,  the  whole  of  the  diyi- 
dends  on  the  purchase-money  must  be  paid  to 
the  tenant  for  life. 


Carpmael  y.  Profit.    Augaat  1,  1853« 

PURCHASE -HOWE Y  OF  LAND  TAKSK  BY  RAIL- 
WAY COMPANY. — RE-lNyBBTMBNT. — COSTS. 

The  purchase-money  of  lands  taken  by  a  rail- 
way company  had  been  invested  in  lands 
sold  under  a  decree  .*  Held,  that  the  com* 
pony  were  liable  to  the  costs  of  a  petition 
for  the  completion  in  the  suit  as  well  as  qf 
one  in  the  matter  of  the  act. 
It  appeared  that  the  pmchase-money  for 
certain  lands  taken  for  the  pnrpoeea  of  a  rail- 
way company  had  been  inyeated  in  other  lands 


ander  a  decree  and  on  the  tide  beiiig  approfod 
of,  a  pedtion  for  its  oompletf  on  was  presented 
in  the  suit,  and  dso  in  the  rattway  aet,  and  tfao 
qoestion  aroa^  wfaedier  the  company  were  fislde 
to  die  coett  on  both  petitions. 
De  Qex  in  sappoit;  Vre^mg^  eontriL 
The  Ffce-CAoiicdlor  aRid,dMk  as  the  petttioa 
was  raoaired  in  the  sutt»  and  the  petitioner  wn 
entitlea  to  choose  his  own  re-inyestment^  the  com- 
pany were  liable  to  the  coats  on  both  petitiooB. 

Cxf  urt  of  Ctnumnn  9Ie»l« 
Read  y.  AMkby.    June  9, 1853. 

ACTION  VOR  INJURY  TO  PARTY  WAUm  — 
NOT  GUILTY.— PAYMENT  INTO  COURT.— 
AWARD.-— C08TB. 

Where  a  plaintiff  in  an  action  for  injury  to  a 
party  10a//,  on  a  reference  to  arbitratiom, 
recovered  20t.  only,  on  the  plea  of  noi 
guiUyt  and  the  a»ard  pasted  for  the  defend^ 
anionthe  issue  of  damages  ultra,  the  paig^ 
ment  (30/.)  into  Court:  Held,  that  he  woe 
not  entitled  under  the  3  S^- 4  Viet,  c.  24,  s, 
2,  to  costs  on  the  first  plea,  nor  on  the  s^ 
cond  subsequent  to  the  p<nfment  into  Court. 
This  was  a  rule  nisi  to  reyiew  the  Master's 
taxation  in  this  action,  which  was  to  recoyer 
damages  for  injury  to  a  party  wall,  by  oyerload- 
ing  it,  and  by  carelessly  excayating  the  soil. 
The  defendant  pleaded  not  guilty  by  Statute, 
and  payment  into  Court  of  30/.    On  a  refer- 
ence tocurbitnition,  the  award  was  for  the  plain- 
tiff, with  205.  damages,  on  the  plea  of  not 
guilty,  and  for  the  defendant  as  to  damages 
ultra  the  payment  into  Court.    The  Master 
had  disallowed  the  costs  on  die  plea  of  not 
gnil^,  and  sabseqaent  to  the  plea  of  paymmt 
into  Court. 

H.Ht//and  Thrunp  showed  o«we  againat  the 
rule,  citing  3  &  4  Vict.  c.  24,  s.  2. 
Bramtoe//  and  Honyman  in  sapport. 
The  Comrt  said,  that  the  sum  taken  out  of 
Cowt  waa  not  a  recoyery  **  by  yerdict,"  and 
thephnatiffwaBnot,  therefore,  under  the  Act 
entitled  to  oost8,and  themle  mast  bedischarged: 


ANALYTICAL   DIGEST   OF   CASES, 

REPORTBD  IN  ALL  THE  COURTS. 


^^»^^^V»/WWN/VW^AWA^^^^»^ 


d^ottttd  of  iEquCffi. 

Law  of  evidence. 

AOBNT. 

Evidence  of  agent  being  principal  to  contract. 
^Where  a  person  describes  himself  in  a  written 
instrument  as  the  agent  of  an  unnamed  princi- 
pal, it  is  competent  for  the  party  with  whom 
he  contracts,  to  show  that,  although  described 
aa  agent,  he  is,  in  fact,  the  principal.  Carr  y. 
Jackson,  7  £zch.  R.  362. 

ATTORNBY  AND   OLIBNT. 

Professional  cof^dence,  breach  of-^The  re> 
lation  of  attorney  and  dient  preyents  the  for- 
mer from  disclosing  any  communication  made 
to  him  in  the  ordinary  course  of  his  employ-* 
ment,  and  on  the  faith  of  the  confidence  which 
the  client  reposes  in  his  legal  adViser.    Bnt  the 


pmilege  does  not  extend  to  matters  of  &ct, 
which  the  attorney  knows  by  any  other  means 
than  by  confidential  communications  with  his 
client,  though,  if  he  had  not  been  employed  as 
attorney,  he  probably  would  not  have  known 
them. 

Thus,  in  an  action  on  a  bill  of  exchange,  to 
which  the  defendant  pleaded,  that  the  bill  was 
giyen  for  a  gambling  debt;  and  it  was  deposed, 
that  the  only  bill  which  had  been  giyen  by  the 
defendant  waa  that  upon  whidi  the  action  waa 
brought ;  and,  after  a  request  then  made  to  the 
plaintiff  to  produce  the  bill,  the  plaintiff's  at- 
tomey  was  called  on  the  part  of  the  defendant 
and  asked  whether  he  then  had  the  bill  with 
him  in  Court :  Held,  that  the  attorney  would 
I  not  be  guilty  of  any  breach  of  jnrofessional  coiu 
fidence  in  answering  the  question,  and  that  it 
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wns  admisBible.    Dwyer  r.  CoHms,  7  Eksh.  R* 
639. 

CasM  cited  in  the  jodaneat:  BeFSO  r*  Watfli% 
1  Moo.  &  M.  f55 ;  Etcke  r.  Nokea,  Id.  303  j 
Coates  y.  Birch,  «  Q.  B.«S«. 


CrosS'^amimaHon  of  witness* — Date  of  do* 
euments. — In  an  action  against  the  assignees  of 
a  bankrupt  for  the  conversion  of  goods  seized 
by  them  aa  the  property  of  the  bankrupt,  it  ap- 
peared that  the  phuntiff  claimed  the  ffoods  by 
▼irtne  of  an  dipped  sale  of  the  goods  by  the 
bankrupt  to  him  a  ahoit  time  before  hie  banki* 
ruptcy ;  and  it  was  propoeed,  on  croae-exami- 
nation,  to  ask  a  witness  who  waa  pvaaest  at  the 
alleged  sale,  whether  he  himself  would  have 
acted  upon  the  transaction  by  delivering  the 
goods  to  the  plaintiff:  Semble,  that  the  ques- 
tbn  might  be  put. 

Certain  documents  ourporting  to  be  a  re- 
ceipt of  and  order  for  the  goods,  in  the  hand- 
wnting  of  the  bankrupt,  and  dated  as  of  the 
day  of  the  sale,  were  delivered  to  a  witness  by 
the  bankrupt  after  his  bankruptcy,  and  about 
a  month  after  the  alleged  sale.  Tliere  was  no 
evidence,  independent  of  the  documents  them- 
aalveflr,  that  they  existed  before  the  bankmptcy : 
firirf,  that  the  documents  were  admissible  as 
evidenoe  of  their  existence  at  the  time  they  bore 
date.    Mayan  r.  Whitmore,  6  Exch.  R.  716. 

Caseff  cited  in  the  judgment:  Anderson  v. 
WeatOD,  6  Binp.  N.  C.  296 ;  Potea  v.  Gloa- 
asp,  3  Excb.  R.  191 ;  Malpai  v.  Clements,  19 
Law  J.,  Q.  B.  485. 

COMMIBSION   TO   BXAMINX  WITNCftB. 

Out  of  jurisdiction,  —  Ondsmon  to  smetfif 
time  and  place. — Wainer. — An  order  and  oom- 
missmn  to  examine  a  witness  residing  o«t  of 
the  jurisdiction,  under  1  Wm.  4,  c.  22,  s.  4, 
did  not  specify  the  time  or  place  of  examina- 
tion :  Heidi  on  motion  to  review  the  Master's 
taxation,  that  he  acted  rightly  in  allowing  these 
coats,  aa  the  defect  waa  an  iiregnlarity  merely, 
which  the  opposite  party  had,  by  crosa-esamin* 
inff  the  witness,  waived.  Howkins  v.  Balcftstfi, 
2  U  M.  &  P.  260. 

oRVDrroR. 

1.  Skeentinp  deed  qf  assignment  for  ben^t  of 
ere^ors, — Competency  to  prove  its  validity, — 
A  creditor,  who  has  executed  a  deed  whereby 
his  debtor  assigned  all  his  property  to  trustees 
fmr  Ae  benefit  of  creditors,  is,  by  the  6  &  7 
Vict  c.  85,  a  competent  witness  to  prove  the 
valicBty  of  the  deed.  Black  v.  Jones,  6  Exch. 
R.  213. 

2.  Evidence  qf  payment.— Set-off, ^The  de- 
fendant beinff  indebted  to  the  plaintiff  on  a  bill 
of  exchange  for  25/.,  and  being  unable  to  oa^ 
the  fiiU  amount,  left  9/.  \0s,  in  cash,  and  a  bil 
for  17L  in  renewal  of  the  balance,  at  the  plain 
tiSTa  house,  in  discharge  of  the  debt.    A  few 
dm  afterwards  he  met  the  plaintiff,  who  then 
refosed  to  take  the  bill  in  renewal,  and  stated 
that  he  should  retain  the  cash  as  payment  of 
another  debt,  which  he  said  was  due.  Hie  d&. 
fendant  then  demanded  back  the  money  in  ad- 
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dition  to  the  bill;  but  the  plaintiff  refused  to 
return  it  The  plaintiff  shortiyafterwju^s  sued 
the  defendant  on  the  original  bill :  Held,  per 
Pollock,  C.  B.,  and  Plait,  B.,  that,  under  the 
circumstances,  the  receipt  and  retainer  of  tho 
money  bv  the  plaintiff  was  evidence  of  payment 
Per  Parte,  B.,  and  Martin,  B.,  that  it  did  not 
amoimt  to  a  payment,  but  to  a  set-off.  Thomas 
V.  Cross,  7  Bfxch.  R.  728. 

Case  eited  in  the  judgment :  Boileau  v«  Aatlin, 
3  Excb.  B.  665. 

mTRT  AGAI1V8T  iifmvaT. 
Effect  qf'-^On  an  issu^  as  to  the  right  of 
Ii.  to  a  certain  fishery,  entries  of  a  deceased 
receiver,  charging  himself  with  the  receipt  of 
rent  from  a  sub-receiver,  due  from  certain  per- 
sona (of  whom  the  sub-receiver  was  one)  for 
fixing  a  net  in  the  fishery,  are  evidence  in  sup- 
port of  Ii.'s  right   Pererval  v.  Nanson,  T  Excn: 

Case  eited  in  the  judgment:   Daries  v*  Ham- 
pfarsya,  6  M.  &  W.  153. 

FOABIGN  COUBT. 

Docmnent  muter  seal  of — ^A  document  under 
the  seal  of  the  Court  of  the  Holy  Ofliee  or  In- 
quisition at  Bome,  but  apparentiy  drawn  up  by 
the  notary  whose  name  is  attached  to  it,  from 
a  record  m  that  Court,  but  which  was  not  set 
forth  in  the  document,  is  not  evidence  to  prove 
the  grounds  of  a  iadgment  pronounced  by  that 
Court,  the  ratio  decidendi  not  being  stated,  al« 
though  it  is  admissible  in  support  of  an  alleffa* 
tion  in  a  plea  of  justification  that  such  a  juag<« 
ment  has  oeen  pronounced,  fiesrtna  v.  Netomaa, 
1  Pearce,  C.  C,  85. 

IXBPBCnOlf  OF   DOCUMBNTS. 

1.  Poieer  of  Court  to  ^raa/.— The  Court 
has  power,  independenUy  of  the  14  &  15 
Vict  c.  99,  to  compel  the  plaintiff  to  produce 
for  the  defendant's  inspection  a  documunt  upon 
which  the  action  is  brought,  where  the  defeiuU 
ant  is  a  par^  to  the  document  and  has  no  copy, 
of  it    Bhck  V.  QowpertM,  7  Exch.  R,  67. 

CsMoited  in  tbe  judgnant:  Imnaa  v.  Hodgaofl, 

1  Y.a^j.sa. 

2*  Costs  of, — The  costs  of  the  inspection  of 
documents,  under  the  14  &  15  Vict.  c.  99,  s«  6, 
must  be  paid  by  the  party  seeking  it ;  but  the 
costs  of  the  application  are  costs  in  t^ie  cause. 
HiU  V.  PhUp,  7  Exch.  R.  232. 

3.  Under  the  14  «}•  15  Vict,  c,  99,  *.  6.— 
What  qfidavit  should  state.-^The  14  &  15  Vict, 
c.  99,  8. 6,  has  not  given  to  Couxtsof  Common 
Law  the  power  of  compelling  a  discovery,  but 
only  of  allowing  an  taspeelion  of  documents, 
subject  to  the  following  limitations :— first, 
there  must  be  aa  action  or  other  proceeding 
pending ;  secondly,  the  documents  must  relate 
to  such  action  or  other  proceeding;  and  thirdlv, 
the  case  must  be  one  in  which  a  discovery  could 
be  obtained  in  a  Court  of  Ecjuity. 

Where  an  inspection  is  litigated  and  the  facts- 
disputed,  the  application  must  be  supported  b^^ 
an  ^davit,  ebowing  that  an  action  or  otho^ 
proceeding  is  pending,  and  stating  circfiua^ 
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stances  sufficient  to  establish,  primdfaeiep  that 
the  opposite  partj  has  in  his  possession  or 
under  his  control,  documents  relatin{<  to  such 
action  or  other  proceeding,  and  that  the  appli- 
cant wonld  by  bill  or  other  proceeding  in  equity 
obtain  a  discovery  and  inspection  of  the  docu- 
ments. 

The  right  of  a  plaintiff  in  equity  is  limited  to 
a  (fiscovery  confined  to  a  question  in  the  cause, 
and  to  such  material  documents  as  relate  to 
the  proof  of  the  plaintiflT's  case  on  the  trial ; 
and  does  not  extend  to  the  discovery  of  the 
manner  in  which  the  defendant's  case  is  to  be 
established,  or  to  evMence  which  relates  exclu- 
sively  to  his  case.  Therefore,  under  the  14  & 
15  Vict.  c.  99,  s.  6,  the  applicant  must  show — 
1st,  what  is  the  nature  of  the  suit  and  of  the 
question  to  be  tried;  and  semble,  he  should 
also  depose  as  to  his  having  just  ground  to 
maintain  or  defend  it;  2Ddly,  the  affidavit 
ought  to  state  with  su^cient  distinctness  the 
reason  of  the  application  and  the  nature  of  the 
documents,  in  order  to  satisfy  the  Court  or  a 
Judge  that  the  documents  are  required  to  en- 
able the  anplicant  to  support  his  own  case,  not 
to  find  a  flaw  in  his  opponent's ;  and  also  that 
the  opponent  may  admit  or  deny  the  possession 
of  the  documents,  or  excuse  their  production 
on  the  ground  that  they  relate  exclusively  to 
his  own  case,  or  that  he  is  privileged  from  pro- 
ducing them.  To  this  affidavit  the  opponent 
may  answer,  by  swearing  that  he  has  no  such 
documents,  or  that  thev  relate  exclusively  to 
his  own  case,  or  that  he  is  for  any  sufficient 
reason  privileged  from  producing  them,  or  he 
majr  submit  to  show  part,  concealing  the  re- 
mamder,  on  affidavit  tnat  the  part  concealed 
does  not  in  any  way  relate  to  the  plaintiff's 
case. 

Therefore,  where,  in  an  action  by  an  archi- 
tect to  recover  his  commission  for  superintend- 
ing the  erection  of  certain  buildings  for  the 
defendant,  the  affidavit,  in  support  of  an  appli- 
cation to  inspect  the  plaintiff's  day-book  or 
journal,  alleged  that  the  work  was  never  done ; 
that,  if  done,  the  charge  was  excessive,  and 
also  that  it  was  done  on  the  credit  of  another^ 
not  of  the  defendant ;  but  the  authority  of  that 
other  to  pledge  the  defendant's  credit  was  not 
negatived  :  Held^  that  this  was  a  case,  in  which 
the  defendant  would  have  a  right  to  discovery 
in  equity ;  and  therefore,  although  the  affidavit 
was  defective  in  the  latter  respect,  the  defend- 
ant was  entitled  to  an  inspection,  to  spe  if  there 
were  any  entries  relating  to  the  work,  and  what 
price  was  therein  charged.  .  Hunt  v.  Hewitt^  7 
Exch.  R.  236.     • 

Cases  cited  in  tlie  j^udgment :    GaUvrortby  r. 
Norman,  tl  Law  J;,  Q.  B.  70;    Pepper  r. 
,  Gbu^h«/gB»  Z^^)f,*  Rffm^  Smitk  v.  ,DttH  of 
,  B€a4forr,  ,1  iiure,  397  j  1  PUUL  «09.    . 

.4.  In  "uction  on  written  guaranfe^. — In  a;i 
action  upot  a  written  guarantee,  the  Col:^t  y/ill 
order  ihe\rfaintitf  to  ^produce  it  for  insueptioii 
hf  the  defendant,  independently  ot  U  ^  15 
vice.  9d,  8.  6.    Bluck  v,  Gomperh,  i  L.'M, 


6.  Order  for. — Discotery  om  oath, — The  14 
&  15  Vict.  c.  4^,  ».  6,  gives  bo' power  to  the 
Court  to  call  upon  a  parte'  to  diaeovcr  upon 
oath  what  dociunasta  ha  saa  nlating  to  the 
matten  in  istae,  hot  only  to  produce  for  in- 
spection and  copy  anch  docnmenta  aa  are  ma- 
tarial  and  niavani.to  the  caae  upon  wbich  the 
apfl^icast  reiiea.  Ayaer  y.  JiMmea,  8  L.  M. 
&  P.  606. 

LIBSL. 

Spelling  of  defendant's  name, — In  an  action 
of  libel,  charging  the  plaintiff  with  having  in  a 
letter  published  a  libel  upon  the  defendant,  to 
which  the  defendant  pleads  that  the  plaintiff 
did  in  fact  publish  the  libel  in  question  ;  letters, 
not  otherwise  evidence  in  the  cause,  written 
by  the  plaintiff,  and  in  which  the  defendant's 
name  was  spelt  in  a  {Mwiliar  manner,  were  held 
admiaaibieas  evidonee  that  the  libeLin  question, 
which  contained  the  defendanft'a  name  spelt 
with  the  same  peontiarity,  vaa  written  by  the 
plaintiff.  Brookes  v.  TiMome,  5  Each.  R. 
999. 

macHiBVouii  ANncAL. 

Evidence  of  scienter. — In  an  action  against 
the  owner  of  a  boll  for  an  injury  inflicted  upon 
the  plaintiff  by  the  animal  whilst  it  was  being 
driven  along  a  pnUic  highway,  it  appeared  that 
the  plaintiC  who  was  passing  along  the  road, 
wore  a  red  handkerchief,  which  irritated  the 
animal  and  caused  the  attack  upon  him  ;  and 
that,  after  the  accident,  the  defendant  had  said 
that  the  red  handkerchief  caused  the  injury,  as 
he  knew  that  a  bull  would  run  atanyihia^r  red : 
Held,  that  this  was  evidence  to  go  to  the  jury 
in  support  of  the  averment  in  the  dedaration, 
that  the  defendant  had  a  knowledge  of  the 
mischievous  propensities  of  the  animal.  Hudson 
V.  Roberts,  6  Exch.  R.  697- 

NBdLtOENCB. 

Railway  company.-^Passeuger  by  train, —A 
declaration  against  a  railway  company  stated, 
that  the  plaintiff,  at  the  request  of  the  defend- 
ants, became  a  passenger  m  one  of  their  trains, 
to  be  carried  frona,  &c«,  for  reward  to  tbeia, 
&c,;  that|  through  the  caxielessaees,  ns^- 
ffence,  and  improper  conduct  of  the  defendants) 
tne  train  in  which  the  plaintiff  was  .such  pas* 
senger,  strupk.  against  .another  traixv  whereby 
the  plaintiff  was  injured/  At  Che  trial*  it  ap- 
peared that  the'  train  in  question  had  been 
hired  of  the  company  by  a  benefit  society 
for  an  excursToi)',  TOfc  tickets -for  which  were 
sold  and  Astribntcd  h)r  the  treasurer  of 
the  aocsety,  fhsm-  whom  the  pkunfJT  pttr- 
chaaad  one  4 :  and  ^  that  the  actiuovfms  ocm* 
siimed  by<  -  the  tni^'in' which  tlM  pknstiff 
was.  Turning"  agaitilt^ A  hrain  standing-  at  the 
•tst2mi,'it  being  ^btn  datk :  .ii#M/'&«t»  that 
the' mere  Iket^'liieiatiektedt  htfring  Mcurred 
ii(fWfrM(^/Ms-^kri<Meabfii»irgd^  «n  the 
part  of  the  defendatttd  i^MiMf^'^^ai  tksct 
was  evideniG|Ur^£^9^j[u]^J^  was 

a  passenger  to  "be  cameo^by  the  4dendants. 

^qf/yni3(.  ^(^pan^^^i^^c\^     7^?:,  '.\  \ 
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NOTICE  TO  PB09UCX. 

1.  JSvidmee  qfcontmUs  ^  rfoctMW«if.— The 
trae  principle  on  which  a  notice  to  prodnee  a 
document  on  the  trial  of  a  cause  ie  fequifed,  is, 
not  to  give  the  opposite  partv  notice  that  snch 
a  document  will  be  used  by  a  party  to  the 
cause,  in  order  to  enable  him  to  prepare  evi- 
dence to  explain  or  conliiin  the  document,  but 
is  merely  to  j^^^  ^^^^  ^  sufficient  opportunity 
to  produce  it,  and  thereby  to  secure,  if  he 
pleaaee,  the  best  evidence  of  the  contents ;  and 
therefore,  where  a  document  is  shown  to  be  in 
Court,  a  request  to  produce  it  immediately  is 
sufficient.    Dwytr  v.  Collim,  7  Exch.  R.  639- 

Case  cited  in  tie  judgment;  Lswrence  v,  Clark, 
14  M.  &  W.  253. 

2.  Oa  triai  of  eaute.'^Seeomd  triaL — A  no- 
tice to  produce  "  upon  the  trial  of  the  cause  " 
applies,  not  merely  to  the  trial  which  it  imme- 
diately precedes,  but  to  every  subsequent  trial 
which  mav  take  place. 

Upon  tbe  second  trial  of  a  cause,  therefore, 
secondary  evidence  of  a  document,  the  only 
notice  to  produce  which  was  served  before  the 
first  trial,  was  held  properly  admitted.  Hope 
V.  Beadon»  3  L.  M.  &  P.  593. 

ONUS   PBOBAMDI. 

Bittof  eachangt, — Fraud, — Troof  of  const' 
(femlJoii.— In  an  action  by  indorsee  sgainst  ac- 
ceptor of  a  bill  of  exchange,  to  which  the  de- 
fendant pleads  that  the  bill  was  obtained  by 
fraud,  and  that  it  was  indorsed  to  the  plaintiff 
without  consideration,  to  which  the  plaintiff 
ivplies  de  imjurid:  although  the  latter  allega- 
tion is  necessary  to  render  the  plea  good,  proof 
of  the  fraud  casts  on  the  plaintiff  the  onus  of 
proving  consideration. 

Upon  the  trial  of  such  an  issue,  it  is  not  the 
duty  of  the  Judge  to  determine,  as  a  prelimi- 
nary fact,  whether  fraud  is  sufficiently  proved 
to  cast  on  the  plaintiff  the  onus  of  proving 
consideration,  but  only  whether  there  is  evi- 
dence of  fraud  for  the  jury;  and  it  is  correct 
for  him  to  direct  them,  that,  if  they  think  the 
fraud  proved,  in  the  absence  of  proof  by  the 
phuntiffof  consideration,  the  defendant  is  en- 
titled to  the  verdict.  Harvey  v.  Towers,  6 
Exch.  R.  656. 

Cases  cited  in  tlje  jadgment:  Bailey  v.  Bidwell, 
ISM.  ft  W.  73;  Smith  v.  Draine,  tO  Law 
J.,  N.  a,  Q.  B.,  «0l. 

RAILWAY   COMPANY. 

Re^er  pf  skarekMsrs.-^UndeT  the  8  &  9 
Vict.  &  16,  s.  28,  the  regfister  of  shareholders, 
having  thc«eon  the  seal  of  the  company,  is  ad* 
misaible  io  evideace,  without  proof  that  the 
seal  was  duly  affixed  to  the  document  at  an 
ordinary  meetmg  of  the  oompan]jr,  in  porsBance 
of  the  pconsieas  of  the  9th  section  of  the  Act 
Lonikm  amd  North  WesUm  Raiksay  Campamy 
V.  MMMaal,  5  Exeh.  R.  865. 

ncoNOASY  KvrDCircc. 
1.  SuMcieney  of  search — On  the  trial  of  an 
appeal,  the  Quarter  Sessions  decided  that  there 
was  not  sufficient  proof  of  search  for  a  written 
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agreement  by  P.,  to  let  a  tenement,  to  make 
secondary  evidence  of  its  contents  admissible^ 
and  rejected  the  evidence,  subject  to  a  case,  by 
which  it  appeared  that  the  document  was  traced 
to  the  custody  of  P.,  and  that  a  witness  de* 
posed  that  he  asked  P.  if  there  was  such  an 
agreement;  and  P.  answered,  "I  cannot  say 
for  a  certainty;*'  and  that  P.  then  sent  hia 
derk  and  witness  to  P/s  office  to  search,  which 
they  did ;  and  the  document  was  not  found* 
P.  was  not  called  as  a  witness. 

Held:  let,  that  the  decision  on  a  point  of 
this  kind  might  be  reviewed;  but  that  the  onus 
was  on  the  party  objecting  to  the  decision : 
2ndly,that  it  was  not  necessary  to  call  P.  if  there 
was  proof  of  the  search  having  been  made  in 
the  proper  place  of  deposit ;  but  that  it  did  not 
appear  that  the  Court  below  was  wrong  in  de- 
ciding that  it  was  not  proved  that  the  office 
was  tbe  proper  place  of  deposit.  Regina  v. 
Inhabitants  of  Saffron  Hill,  1  £.  &  B.  93. 

2.  Entry  in  deceased  steward's  book.^Repu- 
tation.—  ln  an  action  of  ejectment  to  recover  a 
house  and  premises,  forming  part  of  certain  22 
acres  of  land,  alleged  to  be  parcel  of  the  manor 
of  H.,  the  lessor  of  the  plaintiff,  who  sought  to 
trace  his  title  through  one  Sir  E,  C,  in  order 
to  prove  a  lease  to  one  H.,  and  assignments  by 
the  latter  to  P.,  and  by  P.  to  Sir  E.  C,  and 
that  the  land  in  question  was  parcel  of  that 
manor,  tendered  in  evidence  an  ancient  book 
found  in  the  muniment  room  of  the  family,  to 
whom,  at  the  supposed  date  of  that  book,  the 
reversion  of  the  manor  belonged.  This  book, 
amongst  other  entries  and  receipts  contended 
to  be  m  the  handwriting  of  a  person  suggested 
to  he  the  then  steward  of  the  property,  con- 
tained an  entry,  dated  1610,  which  purported 
to  be  a  memorandum  of  the  terms  of  certmn 
leases  and  deeds.  It  commenced  with  a  lease 
from  8,  to  H.  from  1570,  for  51  years,  of  land, 
including  the  premises  in  question,  describing 
them  as  parcel  of  the  manor  of  H.,  and  stated 
the  recitals  of  that  lease  as  showing  that  the 
lord  of  the  manor  of  H  had,  in  1559»  granted 
a  lease  for  100  years  to  L.,  and  that  L.  had 
underlet  to  5.  The  entry  then  added,  that  H. 
had  assigned  to  P.,  and  P.'s  widow  to  Sir 
E.  C,  who  claimed  10  years  yet  to  come  in  the 
premises.  There  was  no  proof,  indeoendent  of 
the  entry,  of  the  existence  of  such  a  lease  from 
S,  to  H. ;  Held,  that  the  entry  was  not  admis- 
sible upon  the  ground  of  reputation,  nor  as  an 
entry  made  in  the  course  of  business,  nor  as 
secondary  evi<Ience  of  the  lease,  of  which  it 
purported  to  state  the  effect.  Doe  dem  Padwick 
V.  IVUteomb,  6  Exch.  R.  601. 

STAMP. 

Receipt  or  agreement  stamp.^Die  following 
document,  stamped  as  an  agreement,  was  held 
admissible  in  evidence,  without  a  receipt 
stamp:— "I  have  received  your  cheque  for 
39 U-  lOf.  3d.,  being  the  payment  for  an  over- 
due bill  and  interest,  in  the  hands  of  D. ;  and  I 
hereby  undertake  to  procure  and  hand  the  said 
bni  over  to  you.'*  Von  Dadelssen  r.  Swann,  & 
Exch.  R.  825. 
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8UBVST. 

Treimimmt  of  nii^.—12«p«<aftofi.— Queen 
Elizabeth,  in  tbe  9tn  year  of  ber. reign,  granted 
ihe  lordship  of  Denbigh  in  fee  to  the  £arl  of 
lieicester,  who  mortoaged  it  to  the  corporation 
of  London,  and  died  in  the  30th  Elix.    In  the 
33rd  EHz.  the  corporation  conveyed  the  lands 
to  tbe  Crown,  ana  covenanted  to  deliver  up  all 
muniments  of  title,  survejrs.  Sec,  and  the  pro- 
perty has  ever  since  remained  in  the  possession 
of  the  Crown.    In  the  reign  of  Charles  I.,  the 
Crown  granted  in  fee  farm  "  a  messuage  and 
escheat  lands  and  tenements,  containing  by 
estimation  112  acres  of  arable,   &c.,  lands, 
situate  in  the  vill  of  Kemynyved,  now  or  late 
in  the  tenure  or  occupation  of  David  ap  John 
ap  David."    In  replevin  of  a  distress  tor  this 
rent,  made  in  certain  closes  of  a  farm  called 
Plas  Bach,  the  defendant,  for  the  purpose  of 
proving  that  Plas  Bach  was  parcel  of  the  112 
acres  of  escheat  lands  out  of  which  the  rent 
issued,  tendered   in    evidence   tbe   following 
survey,  from  the  Office    of  Land    Revenue 
Records  : — "  Lordship  of  Denbigh  —  Survey 
taken  in  the  reign  of  Queen  Elis.  1 1th.    The 
Comot  of  Kynmerch.    The  presentment  of  the 
jury  of  survey  for  ferm  lands  within  the  Comot 
of  Kynmerch."    Various  townships  were  then 
mentioned,  and  amongst  them  Kernynyved ; 
as  to  which  it  was  stated,  that  David  ap  John 
ap  David  occupied  certain  parcels  of  land,  and 
amongst  tliem,  one  messuage  called  "  y  Place 
Baghe,"  and  in  the  margin  were  the  words, 
"Acres  112,  ll  3s.  4(1."    The  defendanto  also 
gave  in  evidence  the  accounts  of  tbe  Crown 
Ministers  for  the  lordship  of  Denbigh,  in  the 
time  of  Eliz.  and  James  I.,  containing  refer- 
ences to  other  parts  of  the  survey :  Held,  that 
tbe  survey  was  not  admissible  in  evidence. 
Daniel  v.  Wilkin,  7  Exch.  R.  429- 


2.  Aitaehmeni  a^mmti,  for  diiobediemee  to  a 
9ubpama. — Upon  discharging  a  rule  sum  for  an 
ittarhnwBt  againat  a  witneia  for  diaobedierace 
to  a  aubpoBna,  a  copy  of  which  bad  been 
tendand  to  him,  tncloeed  in  an  envelope,  the 
Goort  vataed  to  allow  the  coata  of  ehowing 
cause,  though  tbe  wttneaa  swore  that  the  ori- 
ginal  writ  of  anbpeena  was  not  shown,  or  the 
nature  of  tbe  doeument  explained  to  him,  at 
the  time  oi  the  alleged  8ervice,--tbere  appear- 
ing to  have  been  some  *<a])prozimauon  "  to  the 
ottence  imputed  to  the  witness.  MarshaU  t. 
Ym4i,^  Neweasile,  and  Berwick  Railwajf  Com-- 
pang,  11  C.  B.  398. 
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WIFE'S   TESTIMONY. 

The  14  &  15  Vict.  c.  99,  has  not  rendered  a 
wife  a  competent  witness  for  or  against  her 
husband  in  civil  proceedings. 

Wliether  the  testimony  of  a  wife  is  ad  mis- 
sible  if  the  objection  to  her  competency  be 
waived,  guttre. 

But  where  the  objection  is  teken,  and  the 
Judge  thereupon  rules  that  the  evidence  is  in- 
admissible, although  the  counsel  for  tbe  oppo- 
site party  is  afterwards  willing  to  waive  the  ob- 
jection, the  Judge  is  not  therefore  bound  to 
admit  the  evidence.  Barbat  v.  Allen,  7  £xcb. 
R.  609. 

WtTNBBB. 

I .  Competency  of  party  to  act  as  advocate 

and  witness, — A  party  to  a  suit,  conducting  his 

own  cause  at  the  trial,  has  a  right  to  address 

the  jury  as  an  advocate,  without  waiving  his 

right  to  give  evidence  as  a  witness  in  his  own 

behalf.     Cobbett  v.  Hudson,  1  E.  &  B.  11. 

Cases  cited  in  tbe  judgmeot :  Stones  ▼.  Byron,  4 

D.  &  L.  39S ;  Deane  ▼.  Packwood,  4  D.  &  L. 

395,  note ;  Rex  v.  Brice,  f  B.  &  Aid.  606 ; 

Cook  ▼.  Nethercote,  6  C.  &  P.  74t  ;  Thomsa 

David,  7  C.  &  P.  850  ;  Rex  v.  Colley,  1 


Case  cited  in  the  judgmeot ;  Needham  v.  Fxaaer, 
IC.  B.815;  3D.&L.190. 

witness's   BXPBN8BS. 

1.  A.  ^tneaa  who,  in  obedience  to  a  aobpoena, 
attends  a  trial  in  a  civil  action,  may,  without 
any  express  contract,  maintain  an  action  for 
his  expenses  against  the  party  who  subpcenaed 
him,  the  fact  of  hie  attendance  being  evidence 
from  which  the  jury  may  infer  a  contract  PeU 
V.  Daubemy,  5  Exdi.  R.  955. 

2.  Mainienance  of  a  witness  not  a  seafaring 
man, — ^A  party  bondjide  and  properlv  detained 
in  England  to  give  evidence  upon  the  dial  is 
entitled,  on  taxation,  to  the  expense  of  his  sub- 
sistence, although  not  a  seafaring  man. 

Plaintiff,  a  resident  in  England,  and  not  a 
seafaring  man,  took  a  passage  on  board  defend- 
ants' ship,  but  was  wrongfully  turned  out. 
They  then  offered  him  a  passage  in  another 
ship,  but  he  refused,  and  brought  assumpsit 
for  not  carrying  hkn  pursuant  to  jcontract.  No 
special  damage  was  lud  in  the  declaration. 
Plaintiff  remained  in  England  till  the  cause 
was  in  the  paper  for  trial,  when  a  verdict  for 
401.  was  taken  by  consent.  Upon  taxation, 
plaintiff  claimed  30/.  for  the  expense  of  his 
subsistence  between  the  writ  and  verdict, 
which  the  Master  refused,  on  the  ground  that 
plaintiff  was  not  a  seafaring  man,  and  also  that 
the  expenses  in  question  were  covered  by  the 
damages. 

Held,  on  motion  to  review  the  Masters  tax- 
ation, 

1.  That  the  rule  allowing  subsistence  money 
to  witnesses  detained  in  this  country  to  give 
evidence  was  not  hmited  to  seafaring  persons. 

2.  That  the  expenses  of  plaintiff^s  keep  were 
not  covered  by  tns  damages  in  tbe  action,  as 
these  could  only  include  compensation  for  the 
loss  sustained  between  plaintiff's  expulsion 
from  the  first  vessel  and  the  sailing  of  the  one 
in  which  he  had  been  offered  a  berth ;  and 

3.  That  pUintiff  was  entitled  to  the  cost  of 
his  keep  from  the  time  of  issuing  the  writ  to 
the  verdict,  if  the  Master  should  find  that  he 
had  been  bond  Jide  detained  as  a  witness,  and 
that  it  was  proper  that  he  should  be  so  de- 
tained. '  Ansett  V.  MarthaU,  1  L.  &  M.  147. 


Case  cited  in  the  jedpiieDt :  Howes  t.  Barber 
flLaw  J„Q.B.254. 
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SATURDAY,  OCTOBER  29,  1853. 


REMUNERATION  OF  SOLICITORS. 

W«  noticed  shortly,  in  a  late  Number,  a 
pamphlet  by  Mr.  Ranald  Parker,  "On 
the  Remmieration  of  Attorneys  and  Solid- 
tors/'  and  we  propose  now  to  consider  it 
more  fully.  It  is  an  able  and  well-timed 
addition  to  the  numerous  publications  lately 
called  forth  br  the  present  excitement  about 
Law  Ueform,  and  we  hardly  remember  any 
one  which,  in  so  short  a  space  and.  unpre- 
tending a  manner,  conveys  more  useful  in- 
formation, or  soimder  remarks.  It  calmly 
inquires  into  and  exposes  the  conrse  whi<m 
the  growth  of  abuses  has  taken,  and  affords 
an  historical  ani: lysis  of  our  own  practice 
with  regard  to  iigal  remuneration,  and  a 
comparison  between  the  present  practice  of 
this  country  and  that  of  other  states. 

Our  Atttltor  commences  the  historical 
part  of  his  subject  by  pointing  out  the 
origin  of  the  rule  that  condemns  the  losing 
party  in  a  law-suit  to  pay  the  costs  of  his 
adversary.  This,  he  remarks,  dates  from 
the  Statutes  of  Marlbridge  and  of  Gloucea- 
ter.  The  former  (52  Henry  3,  c.  6)  gives 
costs  to  a  defendant  unjustly  sued  ;  and  the 
latter  (6  Edward  1,  c.  1)  entitles  a  success- 
ful plaintiff  to  his  costs  as  well  as  his  da- 
mages. These  Statutes  did  not  touch  on 
professional  remuneration ;  they  were  merely 
intended  to  give  to  the  successful  party  a 
right  to  be  reimbursed  bis  expenses  of  pur- 
cha»ng  the  writ,  and  other  fees  of  office. 
The  charges  of  attorneys  were  not  then 
thought  of;  there  was  no  such  class;  no 
party  could  appear  by  attorney  without  the 
king's  warrant  by  writ  or  letteis  patent; 
the  officers  of  the  Court,  who  received  high 
fees  for  eyery  step  in  the  cause,  like  the 
officers  of  County  Courts  in  these  days, 
were,  for  the  most  part,  the  only  speeial 
pleaders  and  lawyers  employed  in  law-suits^ 
except  where  a  serjeant-at-law  was  employed 
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to  argue  the  case ;  they  prepared  the  proper 
writ,  count,  or  plea,  according  to  the  facts 
which  they  learnt  from  the  party  to  the  • 
cause,  whose  personal  attendance  was  al- 
ways required  by  the  Court. 

Soon,  however,  it  was  found  to  be  more 
advantageous  to  the  public  to  allow  the 
business  of  suitors  to  be  transacted  by  de- 
puty ;  a  class  of  persons^  sprung  up  who 
gave  the  whole  of  their  time  to  attendance 
on  the  Courts,  and  who  Could  thus  appear 
conveniently  in  the  place  of  the  principal ; 
and  by  Statute  13  Edw.  1,  c.  10,  attorneys 
are  allowed  to  prosecute  or  defend  any 
action.  The  members  of  this  class  were 
naturally  called  attorneys  (one  who  stands 
in  the  place  or  tarn  of  another).  It  was 
soon  found  they  were  as  competent  to  draw 
out  a  good  writ  or  count  as  the  clerk  of 
the  Court,  and  the  latter  willingly  lefl  to 
the  attorneys  the  burden  of  doing  that  for  • 
which  he  still  continued  to  receive  his  fees. 

Th^  next  step,  after  allowing  appearance 
by  attorney,  was  the  forbidding  any  one  to 
act  as  attomeya  but  a  limited  class  admit- 
ted by  the  Judges  after  a  previous  exami- 
nation as  to  their  knowledge  of  the  law. 
This,  no  doubt,  contributed  much  to  the 
convenience  of  the  Judges  and  their  of- 
ficers. Such  attorneys  were  regarded  as 
officers  of  the  Courts,  and  were  from  time 
to  time  subjected  to  various  regulations  as 
such.  A  series  of  Statutes,  beginning  as 
early  as  13  Edw.  1,  c.  10,  and  ending  with 
6  &  7  Vict.  c.  73,  has  established  and  con- 
firmed this  system ;  and  it  appears  to  an 
attorney  of  the  present  day  quite  natural  to 
consider  himself  an  officer  of  the  Court,  not 
always  remembering  the  inconvenience  he 
is  subjected  to  by  the  assumption  of  that 
dignity,  and  the  little,  if  any,  power  or  ad- 
vantage it  confers  on  him. 

Attorneys  bfing  dubbed  with  the  title 
'  and  character  of  officer  of  the  Courts,  and 
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tluriesDrolprks^^nCottrt^:  t^«  reraukierttibn 
paid  to  them  by  their  clienta^  i^' hh^^anlffy 
came  to.l^  c^wckred  a^.  ano«f4  as  :part 
^ %h» hgHmt^ia cestA to  be'repaU  W the 
IpfiiAg  toitheivranniii^  pmrttin  t^  dnisc; 
nitbiii'  the  'itteamig  of  tiie  Statu  tear  of 
Mii^ridgt  and  Gtoucester ;  but  it  ms  the 
obtiocrs  cdHdeigfuence  of  tHs  rufc  that  their 
fees,  so  far  as  the  payment  of  them  was  to 
be  enforped  agaiost  an  opponent^  must,  be 
ihnUed  by  rule  or  taxation.  From  taxation 
"  between  party  auA  party,**  ani  the  notio^ 
that  Attorneys  vrere  officers  of  the  Courts, 
sqcEtx  foHoired  the  idta  thatadtomeyt'  costs 
of  snir,  eren  a^in^- tMr  own  clients, 
ought  to  bd  Kable  to  taxation  also,  and  the 
practkJe  of  the  Courts,  coupled  with  varioua 
Statutes,  amoug  tvhich  the  most  important 
are  3rd  James. I,  c.  7,  2uii  Geo.  2,  a  23^ 
and  lastly  6  &  7  YictrO.  /S/hate  estaUish* 


dignitaftes  of  flie  law^— they,  no  ^djobi^  with 
good,'ihoiigh  certainty  erroneous^mientiojis, 
procured , it,'  in  dffecfr,  t^  W  «ibliahei 
that  therfe  should  be  an  assuie  pr  fixed 
ch'argc'fbrsuch  husiixess,  and  that  the  re- 
muneration of  the  practitioners  should  be 
withdrawn  from  the  ordinary  tribunala  of 
the  ^ountff  and  be  fixed  and  regulated  by 
the  strictest  and  most  unvarying  rules. 

It  h  difficult  to  ascertain  wnat  were  the 
charges  allowed  for  drawing,  or  other 
matters,  when  the  Statute  3  James  1,  c«  7, 
or  even  the  Statute  2  Geo.  2,  c.  23^  was 
passed.  Little,  we  believe,  is  found  ahoufc 
them  in  the  early  printed  books,  or  in  the 
rules  of  Court.  In  Chancery  proceedingfs^ 
it  seems  the  amodnt  of  costs  was  some- 
thnes  determined  or  taxed  "by  the  Court ; 
and  ptobably  this,  was  in  earl^  times 
done-  at  Common  Law  also.     It  is.  to  be 

^  _  ..  , , .supposed  that  the  masters  and  prothono- 

ed  the  nils  that  an  attoro^a  bill  of  costs  jtaries'had  a  scale  or  measure,,  which  they 
formatters  done  by  himiB-Gaurt  shall  in  agreed  to  among  themselves,  and  that  to 
all  casea  b^lis^le  io  tazal&Qn ;  and  tho  last-  ^  such  scale  they  cut  down  all  bills^  of  costs 
mentioned  Statute  has  extended  the  same  |  that  came  before  them  for  taxation ;  and 
rule  to  matters  of  conveyancing  and  to  every .  there  can  be  little  doubt  that  there  has 
«Cli«r  le^l  business  in  vrhich  an  attorney  is  been  no  change  in  the  sums  allowed  for 
«tnployed.  I  some  of  the  most  important  matters  at  Com- 

Thotigh  it  may  not  be  difficult  to  see '  mon  Law  for  a  century  or  perhaps  more, 
whence  sprung  tlae  practice  of  limiting  the ,  Our  Author  calh  attention  (pp.  12,  13)  to 
charges  of  attomeya  during  thncs  when  the  a  rule  as  to  costs  in  actions  agreed  to  by 
l»rice  of  numerous  articles  was  fixed  by  the  the  prothonotaries  in  1733,  in  which  arc 
Legislature)  and  it  iros  thought  that  the  many  items  similar  in  amount  to  the 
mere  fiat  of  an  Act  of  ParfSment  coiild '  diarges  allowed  at  present.  And  we  find 
e^ecti^lly>  and  with  aii^ant^e.to<lhlarcK>m-  it  mentioned  in  a  treatise,  ncfw  before  ii^^  on 
munity^.set  a,hmit  to  tte  •prioe.«fib»adJthe' practice  of  ihe  King's  Bench,  pub- 
yet  it  c^iH)t.bi»t  excite  i^ jwwiei  when  <me  jli^hed  iri  \773,  \rhich,  thouj^l^  anonymous, 
considers  that,  even,  down/tajihs  JWeseAt  bears  (HMent  marks  of  having  been  care^ 
day,  the  business  qf  conyeyenping,— thatis,  ftrlW  compiled,— "The  Attorney's  compleat 
the  stricUy  iatellectijiil  aperat»ik<rf.A*mng  jOt&le  in  the  Court  of  King's  Bench.  By 
deeds,  willsi  mi  other  legaidseumcatei  and  an  Attorney  of  the  Court. '  tMnted  by 
of.  eoobidciiBg  <|iie»tions'  of  tiileUo  -pro^  |  Stfaban  and  Wbodftll,"— that  thfe  ^charges 
perty,-**tiibouW''be  irettfeedi  in  A  less  liberal  then  aJlowed  to  attorneys  v^ere*  li.  per  folio 
wiy  than  the  tt6t  mdrt  Kbiertil  6ccnpktion|f6r'draiving  pleadings,  '4(?. '  per  Iblio  for 
y)f  an  *rcWect/englneer,  physician,  dr  other  copies  *6f  them,  and  G*.  8A  for  drawing 
workman.  A  jury  pould,  lyith  the  help  of  |  each  sheet  of  the  brief  for  eonnsel,  nesides 
qualified  witness,  as  well  estimate  the  ;thle  tfciirge -for  copying ;  arid  the  same  fee 
vake  pf  the  sipll,  ca^e^  and  neatal- and  df'6*.'8rf.,  as  at  present,  for  atttendin^ 


hodily  labour:  bestowed  by  ihe  one  as>  by 
ihe  other;  or  if  a  bill  fyr  eoimyatiein^is 
,aJw^y^tp>f.,su|bpMt!teAtp.atri^qfi^  Chimed 
of  la^vyers,  alone»  f  ^idei  and .  Ubend  discve- 
tlouj  a^  ^p  the  ainpunt  aod  ^lode  of  «hflrg^ 
shofild,  h^  atlowofl  <0,  sudd  iri(Hi9fiV  ei^  it 
piustnpf  t}?  ^0Tern^4  ^y 'iwles  sd^5pend(iiig 
gily  pn  th^Jmgthiof  th^rdoftiMfien;^  VAttl- 
Qut  jegprq  J9  ,ihe  .skJlU  .tebour,  ,ori  iTe^rw- 
^ilitj;,  ,J$ij^t,,,as,^^'wlfl6et  of.oonvey- 
^ancipg  anil,  cp^eyi^ieets'  cber^biks  Q^ove 
'^^jiif  JFPP.^i  ^ii^^J^  ^}p  ^vipfamioa  oif  the 
*j  fi  a 


each  counsel  with  his  brief, 
'  It  t^ifl  be  seen  that  snch  fees,  ^tiwecl  to 
AttWrieyff  80  or  100  Veaf-s  »gc^  *g*U  pre- 
ct^ly' in'  limount  yffth  the^  putps  nt/w  al 
lowed  on  taxation  -;  and  ft  irfB  bte  bb'sertcd, 
thaf^the  OKtet  imfioftant  iee-^U;  pdk^Mo 
finr  drsvrisg  plesdhigs^^i  thie  daxae  siHn  is 
da  ti6#  nWtmtd  fdr  draWng  4t?e<te;»#tns,  kc, 
Mr.  Turkcr  fery  jroperlir  remiirKir  (p.  !  3), 
**  Are  not  the  necessaries  ^  life^  clerks'  sa- 
hiries,  and  amounts  of  disbursementa,  much 
higher  now  ?    Has  not  the  ificreasedl^rflaltb 


Remwurq^  qf  SfdhitfifMk 
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of  the  cQUQtiy  raised  the  income  of  'everj 
person  escept  the  attorney?  Does  the 
barrister  j»&t  no  larger  fees  now  than  he 
<Kd  itk  ITv^H  The  attorney  and  solicitor 
must  not  rise  with  the  rest.  Lastljr>  bc^ 
htiB  been  considerably  cut  down  in  his 
chaiRes.'* 

We  think  it  Is  impossible  for  any  uEupre- 
jadiced  person  to  learn  thai;  the  pay  of  an 
attorney  for  some  of  the  most  important  ot 
his  duties  was  settled  by  law  a  century  agQ» 
and  that  no  increase  or  Tariation  has  been 
since  allowed,  without  seeing  m  this  fact» 
one  of  the  pHncijpal  causes  of  those  defects 
in  the  practice  of  the  law  against  which  the 
complaints  of  the  public  are  nov^  ^q  loud« 
Had  a  law  been  made  IpQ  years  ^gQa  and 
never  yaried  since,  that  an  architect,  should 
only  receive  a  certain  fixed  sum  for  his 
workj  or  an  engineer  fpr  his  services,  is  it 
likely  that  the  steam-engine  would  have  been 
invented^  our  magnificent  bridges  have  been 
built,  or  that  the  country  would  have  been 
intersected  by  railroads,  as  it  now  is  ?  Can 
if  be  wondered  at,  if,  with  such  a  rule  he- 
fore  them,  and  the  sense  of  injustice  en* 
gendered  by  it,  legal  practitioners  should 
sometimes,  either  knowingly  or  unknow- 
ingly, be  tempted  to  increase  unnecessarily 
the  length  of  their  pleadings  or  documental 
and  but  seldom  induced  to  shorten  tbem  ? 
The  public  ha?e  only  themselves  to  thank 
for  any  want  of  improvement,  or  any  useless 
verbosity  they  may  notice  in  the  practice  or 
principles  of  the  law. 

Mr.  Parker  observes  (p.  14),  "The  prcr 
sent  mode  of  paynvent  works  ill  ia  a  ^ thou- 
sand ways.  Not  only  are  verbositv  ana  mul- 
tiplicity fostered :  crueky  to  a  de^udant  and 
injustice  to  clients  are  often  itSk  results.'*  A^d 
he  afterwards  (p.  35)  gives  an  extract  from 
the  evidence  of  Mr.  Uenry  I^e/  before  the 
Lords  Committee  of  IsSl,  showing  that, 
according  to  the  present  system,  the  more 
time  and  skill  a  solicitor,  employs  the  wors^ 
he  is  often  paid. 

Our  author  gives  (pp.  14  to  26)  extracts 
from  several  authorities  in,  modern  time;^  as 
f o  the  ill  effects  of  the  present  system,  and 
corroborative  of  his  previous  remarks, 
lord  Brqu^bam's  Speech  on  the  State  of 
the  Law^  II)  PeUrwjj^  1828,  stands  first, 
from  which  the  fc^lowmg  is  an  extract ; — ; 

''^Tbef  nt6e999rf  ctomto^qsnce  oCiMt  Miffdriikg 
an  aMor'ney  to  be  paid  what  he  oiig^.to.iecmn; 
for  certaun  things  i(^  that  He  i^  d^ivi^^  t;a>4o  It 
nnmbex  of  needless  thinipcsw^ich  he  }vQ^Am 
always  allowed  f  s  a  matter  of  course ;  and  the 
expense  is  thus  increased  to  the  client  far  her 
Tontf  the'iflcrti  tfain  which  the  attorney  derives 
froitt-itS'=  •■  '"  '•     ■    '-^       '•   -      ■— ' 


From,4n  AD^ytnOtts  .pamphlet. by  a.  ao** 
Ucitpr^  published  in  183^,.  .we  Add  the  foi^ 

lp«wi«g,«iXtwt-<^         u.r.   /. 

'  **  Th4i  fiiim^rbUfll  ai)td  difficult  technlc«d  ques- 
tidiis.whish  ^mbafirae^  suits  both  M  Law  and  hi 
GqnWy,  toiucii^Aqgtfliitaiiian  nbnices^ory 
tppkultipUcation  ofpfoceediviipi'for  she  purpMv 
of  accumulating  .cpfts,  ^nd  noftil/s  great  ^tel»* 
ation  takes  place  in  the  system  of  ramvQenijting 
the  practitioner,  i^  is  hopeless  to,  think  of  re* 
dodnf^  the  eril,*' 

Prom  It  wprt  biy  Mr,  Joshua  Villiam^ 
the  conveyancer,  on  real  property,  he  takea 
the  following  among  other  ex^ft^ts;^^ 

,  «<  Peeda  ar«  -now  paid  fl>r  bp  the  length,  like 
printing  qr;popj;in&^wiUi0ttt  any;  regard  to  the 
principles  thjey  ,;nvplv6,  ior  Ab  intrkacy  or  im* 


portance  of  the  facts  to  which  they  .relate.*^ 
^'The  system  is  bad,  but  the  .fault  is  |iot  witli 
the  Proiession,^  who  bears  the  blame,  but  with 


ad,  but  the  .fault  is  |iot  with 
buc:  X  luicsoiuu.  wiio  bears  (he  blame,  but  with 
the  PnbKci  who  have  fixe<^  the  scale  of  pay- 
mens,  akid  who'by  a  little  vnore  direct  liberality, 
BUi^ht  Ba\is  themselves  a  oensldeii^ble  amount 
of  indirect  expense." 

•  Pronai  a  pamphlet  by  Mr:  E.  W.  Field,  in 
1 840,  the  Mowing  :-^ 


"To  give  all  practitioners  an  iifUereat  In  Conn 
and  prolixity,  and  so  to  tempt  them  to  spin  out^ 
in  every  way,  instead  of  lessenim? ,  the  clerk- 
work  part  of  t^tAr  business,  mani^stly  tends  to 
damage  the  integrity  df  thdr  'nrinds.  But,  be- 
sides \hn,A\  aUo.  Inoerposes  a  diificbltv  in  the 
wby  of  iBvery  improVenient.  Tlie  interest  in 
loms  apd  word^  bef^ets  a.  bigoted  love  for 
forms  and  wordsiV         t         . 

.  AxMi-fromil'^AmpWlet  )11iliHshed  in  1810, 
by rbatvistonof  N«w  Yort^?,  whei-e'the  prac- 
tice wa^'theA<«&i«ils!f  to  oUir  oi^n,  h6  takes 
tlreMowlAg'*xtWloi:-i-'»  -i. 

^  The  nde  At  ptesint '  dd^rig  as  to  costs,  is 
in  ettbdbahce  this  k  the  legislature  fixes  by  law 
tin  (Kitt|Hn8ieleii  of  tibe  sitlletfiiey  fof  hiv  ser- 
vices. It  6»es  root  leawiwm^as  it  does  the 
qlerg]ifman,i  fhei-  ^wwn>.»thei  .actilptov,  the 
t^or^jtAfnake  m  b^gf^n^ith,hisismplQyec 
but  it  prescribes  the. rate  he.  is.  dlowed  to 
charge.**  "No other  clasS^ ot  Workmen  is  paid 
withoiit  any  reFerefice  to  tife'Wialvidual  qualifi- 
cation of  tiAent,  industry;  of  inteiarrit)%  of  the 
Vnembers  eomjwtting'W.''  ''^T^e  hreviiable  ten- 
deney  is  to  nfake 'all  <iar>'^if|)dt«  prblii',  and 
4o.or0al«  UM^tm  Wiour.  And  expinae/'.  ^ 

OoT  AuthoFgiv^s  iwVekiV'eirtraC^  from 
the^d^^nMtrts  of  L6¥d  Lai^d/tle  in  Lucas 
9^Fe(fcpeky  8*Beav.  1  ^[Ifate^ottr.  Staf- 

Lord 
Which 

dn;  Ihfe;  tiV^^nrkbject, 
^tlthirt  V^aiblimg ;  to 
iibe^e  We-partitiftWly' ^ef  otfr  V^aders.  He 
^^  quotes  largely  •ft^otn  t*^'  Evidence  of 
^It^siEfs^l^ic^iiMitied  Woi>ef'th^  iMtii'  Coin- 
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RmunerttiM  ^/.iStfjMoMr*— Tifce  Lmt  t^  Dworee. 


mittee  on  the  Masters'  Piimarjr  Jarlsdletion 
Bill;  in  1851,  all  of  ithom  concur  in  the 
opinion,  that  the  present  system  of  remune- 
ration of  attorneys,  while  unjust  to  the 
practitionei*,  is  injurious' to  the  puBUc,  and 
IS  the  cause  of  the  greater  part  of  the  evils 
of  delay,  prolixity,  and  expanse  in  the  !aw, 
of  which  the  public  so  justly  complains. 
Mr.  Commissioner  Fan?,  a  gentleman  who 
has  paid  great  attention  to  the  subject, 
makes  the  following  pungent  remarkln  his 
evidence: — **I  hare  long  thought,  as  all 


fore  Lord  EldoQ ;  JUet^^.  MiriH^  (a&iir. 
406),  before  hf^tdlM^Mm;  te  WkSteo^ 
(S  Beav.  f40) ;  md  re  IRfft  (la  IBmt. 
571),  before  the  same  ;Jiidge:;  ^  af^vlwh 
go  to  negati^re  the  id»4  ^at4k«rM»«ny-»- 
variable  rule  which  pfetenCs  a8peckl'4|gn»> 
ment  between  a  si^licHor  and  hi»  <tiitiU;  en- 
titling (he  farmer  to  be  p«d  -at  iiy.ihigiwr 
or  other  rate  than  the  ordioftrr  chi^gei 
allowed  on  tax«^n ;  and  'shoir  ttet  al- 
though sueh  an  agreeinetit  nmyioAvn  he 


the  witnesses  seem  to  have  thought,  that ;  subject  to  the  discretion  of  tlie  Mortefj  jti 
the  present  system  is  the  very  worst  that  that  if  entered  vtAxihmi  fidt^  it  is  nM-to  be 

could  be   devised, — that  it  is   impossible  i  disre^rded  by  that  officer  on  tamliim;Md 
there  could  be  a  worse ;/'  and  he  strongly  that  it  may  in  some  eaaea,  0veii*<K»nip(a 
contends  that  the  rule  binding  the  prac- 
titioner to   any  particular  rate   of  cliargc 
should  be  entirely  got  rid  ofi 

Mr.  Parker  notices  shortly  (pp.  63  to  ^*J 
of  his  pamphlet),  but  with  much  force  and 
point,  the  question  that  so  often  arises  in 
the  minds  of  professional  men,  and  on 
which  hasty  opinions  have  frequently  been 
given, — viz.,  whether  an  agreement  entered 
mto  by  a  client  with  his  attorney  or  solicitor 
to  pay  at  a  specified  rate  for  business  to  be 
done,  is  or  is  not  binding.  It  has  often 
been  stated,  of  late,  and  we  have  seen  it 
broadly  and  i>ositively  laid  down,  that  no 
such  contract  is  ohligatory  on  the  trUimt ; 
and  that  though  it  buids  the  attorney,  his 
employer  may  disregard  it  and  treat  it  as 
nought  at  his  pleasure.  That  such  should 
have  been  thought  to  be  the  law  of  the 
case  is  strange,  if  the  decisions  and  d\cta 
quoted  by  Mr.  Parker  on  the  subject  are 
entitled  to  any  weiglit,  as  we  certainly  be- 
lieve they  are;  and  oirr  Author 'deserves  the 
thanks  of  tlie  Profession  for  caLing  attcn- 
tion  to,  and  bringing  together,  the  numerous 
authorities  in  the  books  in  contradiction,  or 
qualification,  of  the  supposed  invariable 
rule. 

The  first  case  cited  by  Mr.  Parker  (pp. 
63,  G4)  is  Brax  v.  Scrope  (2  Barn.  &  Ad. 
581),  where  Lord  Tenterden  and  Sir  James 
Parke  both  safd,  with  regard  to  an  agree- 
ment as  to  the  rate  of  charge  per  day,  that 
the  Master  might  exercise  his  Uiscretiou ; 
and  Mr.  Justice  Littledale  was  of  opinion 
that  there  might  be  cases  in  which  such 
contracts  might  be  allowable,  subject,  how- 
ever, to  be  looked  into  by  the  Master.     It 


also  ajjpears  by  our  Author's  quotation,  to 
be  adniitted  by  Mr.  Justice  Coleritjge,  m  re 


bill  altogethpr  from  tttxation. 

We  tru^t  that  the  mctc  reftfroiioe^  to  tte 
aeries  of  authorities  will  have  t^  effiwt  of 
inducing  a  more  eareAil  in^[tary  into,  aad 
consideration  of,  the  ^aw  on  ^i»  aisbjcct  I7 
the  Profession  than  has  Intherto  bMii-Jgmn 
to  it.  Whatever  be  tmlindtud  ^>imatta«s 
to  the  expediency  ef  aliowibg  siiobi«§iee- 
ments  to  have  weight,  it  i»'weU  that  tke 
state  of  the  law  should  ^>kliowivv  so  ihat 
error  may  be  avoided.  It  will  faNCB-becn 
seen  from  our  previous  ftaiarksy  4lMit  -we 
concur  in  opinion  with  tnx  aaihor,  ^Mt  if 
any  doubt  now  e&isbs  a»  to  the  'ndidity  ef 
such  agreements,  steps  6ho«ld  be-^t  Me 
taken  to  give  them  foroe  and  leiMty  afi^^t 
to  sueh  qualification  •  (if  any)  aa  it  maj;  on 
consideration,  be  thought aN)vtiM«toiMtMb 
to  them. 

We  shall  reserve  for  a  stabsequetit^Htim- 
ber  of  otfr  journal  the  conlsidehitrtvi'of  Bir. 
Parser's  remarrks  on  the  paym«it4»f  JP»- 
(essional  men  bjr  coit^mission  aroiliMiiise. 
We  Also  postpone,  for  the  prmat^  that  Wf 
able  part  of  his  pamphlet  in  wbiehlve  tcMchcs 
on  the  subject  of  the  pyactice  <f  Jftiwyw 
countries,  a  sufjjedt  on ' which  he  «<fiMrds 
much  information  of 'an -extremeljr  oseihl 
character.  ' 


THE  LAW  OF  Dn^OjBCE. 


RBPORT  or  the:    €OMMISS(iaHi£B&.  - 


The  Report  of  the  Oommiasionera  ap- 
pointed byhet  Majesty  to  inquire  iixto  tiie 
present  state  of  the  Law  of  Diveree,  aad 
more  particularly  into  the  mode  of  elilftiii- 
ing  divorce  h  tfinculo  matrmoHu  In  this 
,  ^  ,  country,  was  presented  to  both  Houses  of 

MMStm  (4  l)owl.  18),  that  an  agreement  |  Parliament  at  the  dose  of  the  laSt  Betaidn. 
exempting  a  bill  from  taxation  altogether !  It  is  a  docnmettt  cofttatning  mtieb'vaiwible 
:may  eometimes  be  upheld 'by  the  Court.  I  information,  upon  a  «ttbject  i$f  ^thfe  ^Mghest 
Mr.  Parker  also  refers- to  the  several  cases  I'socferl  intere^  and  imp<yrtane^,  'an*  fcaia 


ThtLam  t^  Diwne^KiiuiKi  t^iU  Comnkufm^ 


tke  si^HiliiMs  of  Loid  Cainfb?lU  Dr.  Lasb- 
ineum,  Lonl  BeannoDl,  Mr.  Walpole,  Sir 
W!  P.  WMd,  aad  Mc.  Bouverie  :  there,  is 
added  a  srrry  aUe  •tatement  of  Lord  Utdes- 
At^  seiting  fortli  'Aw  veaaoiiB  Xoi  »ot  en- 
tkeW  ceoauning  with,  the  Report  of  his 
bcolwr  Gonaiasioiian* 

The  Report  coxnineuees  by  an  elaborate 
hiatottcal  esplanation  of  the  pieaaiit  state  ,      -^"•'^***".'*;'-.f-— v  -;  ,;    .,    ^ 

of  the  law,  a^d.theu  proceeds  to  euumierate  -  present  exists  m  Ewglftod,  can  ha^d^  ^e 
Ae  -LrioMalteraAioL  and  improtemeiits  said  to  derive  much  ot  its  weigh  or  autho- 
w4rahT(^Saio«.rs  think  might,  be  rity  from  itB  aiUiqmty  The  gr-t  pnnc^^^^^ 
aiifelT  aBdiorodentlv  introduced-  It  is  ira-  by  the  operation  of  which  Ctuirts  of  Justice 
^iTK^iSl  "Xalof  the  Report  afe  restricted  f--  -liev^^^^^^  divorce^ 
SXntfceUng  that  thelaw,  ask  e.ista  .  ^^^f:^^^  tl 


m 

is  irreproachable;  but,  unWss  under  cir- 
cumstances  of  peculiar  aggravation  and 
enormity*  Parliament  has  always  declined 
to  dissolve  a  marri^e  upon  tbe  application 
of  a  wife  J  and,  in  point  of  fact,  only  /ottr 
csases  have  been  recorded  in  which  divorce 
acts  have  been  passed  at  the  instance  of  an 
iryured  wife. 

The  law  and  practice  of  divorce,  as  it  at 


solubility— has  no  better  foundation  than, 
thatintheHonmn  Catholic  tunes,  marriage 
was  a  sacrament  and  therefore  deemed  in- 
dissoluble.     The  doctrine  of  the  Eomish 
Church  on  this  subject,  is  stated  m  a  letter 
addressed  by  the  present  Po})e  to  the  king 
of  Sardinia/  of  so  recent  a  date  as  the  19tb 
September/ 1852.     *'  It  is  a  dogma  of  the 
faith,"  says  his  IlQliness^  "  that  marriage 
was  elevated  by  our  Lord  Jesus  Christ  to 
the  dignity  of  a  sacrament,  and  it  is  a  point 
of  doctrine  of  the  Roman  Catholic  Church, 
that  a  sacrament  is  not  an  accidental  quality 
superadded  to  the  contract,  but  that  it  is 
the  very  essence  of  marriage,  so  that  the 
conjugal  union, between  Christians  is  not 
ncAu  »  nosL  :rMDei!EB  uncnaHHcu  i  a«u  «a- .  legitimate  imless  in  the  marriage  sacrament, 
':^i:ZlTS.T^^^  of  which  there  -  -t^^^^^^^ 

nariMge  contnactand  dissolve  the  bond  of  aoncubuiagey      Now,  although  tins      do^ 

SS.    The  Ecclesiastical  Courts  grant U  f^''  ^^i  ^'inSo^^ 

diTwe^of  thefiratidnd,hutdonatpoweB8  the  mind  of  an  orthodox  Romaa  Cathohc, 


tmakii^  ineoBfliatent,  and  ui^ust,  and 
moreoTer  that  it  atands  upon  the  most 
UBBatas&olopy  .footiog.  Nevertheless,  the 
whole  subject  is  enthroned  with  difticulty, 
which  iba  report  bf»e  utterly  failed  to  re- 
iK0Te,>althQi^h  it  may  be  conceded,  tbat 
the  akotttiona  aug^ted  by  the  Commis- 
aioofin  ai«  judioioiks  and  tend  to  aubstitute 
a  ralioiifll  syatem  of  proaedure  for  one  tl>e 
absQidityiof  wbiob  is  monstroua. 

The  Ueportioommenoes  by  observing  that 
in  EngkMid  iheva  are  two  kinds  of  divorce, 
— ^mxcssA  ^  mtmsm  et  /Aiw*,  which  are  in 
thetye^oftbe  law  little  more  than  simple 
BepamtioBSy  lasting  only  until  pairtiea  think 
fit  to  be  reconciled,  and  leaving  their  kgal 
xi^ta  IB  most  roBpeBts  unchanged  ;  and  di- 


cor  eveiwiae  the  ,power  of  dissolving  a  mar- 
riage |i;ofHi  in  iiaelf,  whatever  mav  be  the 
del»%<ianQy  of  the  parties*  Indeed,  by  the 
\m  )0f  Ei^lhuid,  the  marriage  contract /is 


it  is  a  very  unsatisfactory  foundation  tor  a 
principle  of  law,  in  a  country  when?  marriage 
IS  not  only  not  regarded  as  a  sacrament. 


indmohtbU^  the  Courts  of  Justice  cannot 
putanesid  to.it,  and  a  divorce  h  ninculo 
caa«nly;be  obtained  when  Farliamant  in- 
terferesb  by  aapeoial  or  eaceptjonal  law,  in 
favour  of  those  who  establish  a  ease  to 
jiittrify  Ua  'intiirfpypnflA.  DivoTces  d  men»a  et 
thoro  are  granted  by  tbe  Ecclesiastical 
Courts  at  tbe  suit  of  husband  or  wife,  when 
the  gross  misconduct  of  either  to  the  other 
— br  cfoeHy  or  Hdultery--is  satiefaetorily 
.«atabliahed ;  but  this  kind  of  ditorce 
neither  baira  the  wife  of  her  dower,  nor  de- 
privea  ihe  husband  of  his  marital  rights  in 
ceapect  of  her  property,— it  does  not  ba^- 
tarduse  the  aubeeqnent  horn  issue,  iwr  does 
it  eaabk  either  part^  to  marry  a^ui.  .A 
diToree  act,  disaolring  the  marriage  tie, 
may»  kt  qrdinaiiy  eases,  be  obtained  from 
farJ^ment  when  the  wife  is  convicted  ci 
ia^eiit)^,  afid  theccmduct  of  tbe  hnaband 


but  where,  by  express  law,  the  obligation  of 
marriage  may  be  constituted  without  anjr 


religious  ceremoi>y  or  the  intervention  of 
any  ecqlesiastical  authority.  Indeed,  it 
would  appear  that  for  more  than  half  a 
century — that,  is  from  the  year  1550  until 
the  year  1602,— marriage  was  not  held  l^y 
the  church,  and  therefore  was  not  held  by 
the  law  to  be  indissoluble.^  Whether  a 
strict  and  consistent  adlierence  to  the  prin- 
ciple of  indissolubility  would  have  fended 
to  promote  general  happ.uiess  ai?d  morality, 
is  a  question  upon  which  a  sincere  differ- 
enoe  of  opinion  may,  and  undoubtedly  does, 
<exist.^     Perhaps  the  alignments  :pro  and 


»  Published  in  the  App^idix  to  (he 'Report 
of  the  DiVorceCommission,  p.  77. 

»  tStee  '"Report,  yi.  5,  arid  Bir  John  Btoddart's 
Idaldenee,  p.  69.    ' 

'  SeeiLord  Rsdasdale'B  reaioasiiar-diBaciit- 
ingirowi  Sepoitt^  p.^» 
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eon  haTe  never  been  stat^  ^th  ipprCjiur 
ness,  ani  witl»  Ijo'ttiucfi  itoiUciieilfeis)  ai  in 
the  evidence  of  D^.  LushiiJgton,  talteti  lie- 
fore  a  Select  Committee  of  the  House  of 
Lords  in  IS44,  and  uotr  reprioted  in  the 
Appendix  to'  the  ^Report  of  the  Divorce 
Commission.  After  recording  l^is '  opinion, 
that,  in  the  present  state  of  society,  it 
would  he  impossible,  in  certdn  cases,  and 
under  certain  circumstances,  to  prevent 
some  means  from  being  adopted  oy  the 
Government  or  the  Legislature  of  this 
coimitj,  for  the  dissolution  of  nlarrtage, 
Dr.  Lusbingison  Is  "asked,  *'  whether,  inde- 
pendently of  the  hardship  upon  the  hus- 
band arid  children  of  an  adulterous  wife, 
the  interests  of  morality  would  not  be  ill 
served  by  reftising  rfgOrously  in  such  cases 
to  give  relief  by  a  divorced  t^fecirfo-?  ahd 
his  answer  was  as  follows : — 


'' That  is  a  gnore  qucttion,  en  which  there 
are  balanced  considera^Ots/  Ottlhaime  htmd^ 
by  rei;^deriog  the  tie  ol  oarnag^e  ixvdM^olable, 
and  rendering  it  utterly  impossiUe  that  either 
party  can  break  that  ti^  you  itr^gthen,  to  a 
certain  degree,  the  xootivea  for  t>e  purity  m4i  of 
the  husband  and  of  the  wife.  Ton  prodnc^he 
effect^  upon  the  part  of  the  hushanOy  o{  gjoard-* 
ing  hU  wife  with  greater  caution ;  and  on  the 
part  of  the  wife^  there  is  represented  to  her,  in 
case  of  straying  from  the  path  of  virtue,  fuh 
thing  but  the  most  desperate  proepecta  to  her 
in  society,  without,  a  possible  chance  <»f  being 
united  afterwards  to  t^e  person  who  haa  se- 
duced her.  Again,  on  the  other  han^  th^re 
are  misdnela  akoost  as  great,  because,  suppos- 
ing tkib  case  to  occur  at  an  early  period,  of  the 
cohabitation  between  the  husband  and  wife, 
and  that  tl^ey  are  both  of  them  sariy  in  life, 
it  is  next  to  impossible  to.  sppppse,  in  lUe 
present  state  of  aociety^  if  y^u  oei^  t^  them 
the  power  to  dissolve  the/marriage  tie,  but  that 
they.will  live  in  the  habitual  io^ulgenceofiprac-- 
tices  which  are  altogether  immoml*  Xher^ore, 
it  is  a  balanced  state  of  circumatancesi'' 

Wh^itever  difll^rence  of  ^pSnFon  may 
exist  asf  to  the  expedienjc^  Of  adherhig 
strictly^  to  the  doctrine  of  indissolupHity,  it 
is  manifest  the  principle  derives  no  support^ 
in  a  Protestant  country,,  from  the  oogma 
upon -wbidi  it  wat  originally  £9UDded»  .  The 
prnctieef  like  tlie  law,-  finds,  no  juattfieation 
from  fta  long,  existence. '  Tile  flt^t^'ef ambl^ 
<yf  a'  Rirtiamintary  B}H  to  dissolve  a  mar- 
riag^,  dates  no  farther  back  tjiati  thfe  Ses- 
sion of  \Sbt-8,  when  the  husband  .of  tl^e 
nptoifiws  ippunt^s  of.  AJ^wKjlesfi^li?!,,  tJb'e  re^' 
pnted.  mother.,  of  ,ihk  fioet  $«MBge>[h«(9iQg> 
fidkd  taobuin  ftsenAtttiie  of  diiwoe/^  mema 
et  tkorOi^m  th6> EddtandsEtiBal/C^aft^yiiMBd' 

hSikhtt^'enp^i'^^4t^0'ii/i»  p^ewt^j  .  - ._.      ^         ._,- 

pas?  a'Bfll  bf  tfiit  tiittire.i    ft  WU'trtt  tifttil',  wiich  nglpte^  and  it  Wvufl  iafce  ii^om  mif'tq 

c  a    a  .,■■   ■•  •!•  f;  f  vT/./jMi.  v2  ''i:  t**  .t^jd^ 


teqvm  that  dl  TiiSxdietitarf  ijBttl^citipns 
for  c^ivorces  4  tihcufq;  ah|dl ,  lie  ^ini^^^ 
by  eccksiastii*a{  sent^ces^ jyftd'ldso  Wyet- 
dicts  at  law,  ttnlcss'  a^irt]^mied  \}^  cn^ra- 
stances  which  Justify  (St  ^xJpUdn.t^  want  of 
such  verdicts.        ,  :\       *       \' 

The  statistics  t)f  divorce,  iiifpplied^  ij  the 
docnn^ent  now  tmder  ai^lysis,  may  strike 
some  of  our  readers  witli  aiirprise;     ft.  ap- 
pears from  a  )bt,  prepared  by  the  Jpeputv 
Hegistrar  of  the  Consistory  Court  ofLondon, 
that  during  »  period  of  six  years — from 
1845  to  IttdO,  both  inclusive— the  total 
number  of  divorce  causes  determined ,  was 
only  54,  ox  nine  cttek  per iuuum.    C^this 
number  SS  were  pprdinoted  by  the, husband 
on  the  ground  or  adultery,  iind  ^l  by  the 
wife,  vi2.,  15  for  adulteiy,  four  for  kdn^teiy 
and  cruelty,  and  ttso.tcxr  cruelty.     Of  the 
total  numb!cr  of  54  cases,  only  IJ  appear  to 
have  been 'opposed ;  and  |3  cases  of  the 
whole  uuniber  were  carried  to  the  BCouse  of 
Lords.    The  uat^city  of  Divorce  "Bills  ciErrled 
through  Parliament   is   also    remarkable. 
It  appears  that  not  tuore  than  five  Divorce 
Bills  were  passed  before  tKe  accession  of 
the  House  of  Hatiover,  Prom  1715  to  1775, 
the  number  was  60,  or  on  an  averac^  one  a 
year;   from  1775  to  1800,  they  had  in- 
creased to  74,  or  nearly  three  a  year,  aiicJ 
from  I860  to  1852,  they  amounted  to  llO, 
or  little  more  than  two  a  yew*"  Those  who. 
derive  their  imptessioh  of  the  number  of 
divorce  ca3es  ftom  a  perusal  of  the  public, 
newspapers,  will  find  now  diligently  a  pruri- 
ent tasCei  is  catered  fbi*,  and  it  is  to  be  fefred 
cultivated,  by  the  managers  of  those  publi- 
cations, aud  may  correct  the  Exaggerated 
notions  prietnuling  as  to  the  multiplicajSou 
of  such  in'sianbes,  by  a  reference  to  the 
returns,  the  accuracy  of  whidb  ther6  is  no 
reasonable  ground  for  impeaching. 

Intimately  connected  with  the  number  ©f 
cases  pf  divorce  brought  before  t^e  Ecclesir 
astical  C6urts  and  the  t^  Houses  of  l^c* 
liauient,  is  the  duestion  of  expense  and  de- 
lay, which  -the  Commissioners  observe,  "is 
a  erievous  hardship  apd  oppression  to  ind)-* 
viduals,  and  amount  in  u^auy  cas^s  \o .  a. 
denial  of  justice/'  It  appears^  thatj  even  in 
an  uaopjM^ed  suit,  the.  minimum  axjpeiise.Q^ 
obtaining  a  sentence  of  divorce  in  the  ^- 
clesiastic^l  Court wouliWyfypm  120/. \to 
i'40/.  at 'the  Couirti&riS  the' case  wopfet 
occup;^  about  two  months,  ,  If  it  "WiPrj  ,9Pj 
posed,  the  expense  wpu^  i^nge  fr<Mj^Ji^O([, 
to  5 06/  an3.  upward^,  iliJ^,,yi^vy/i5M!^^J^9- 


Tke  laShfiyUwde^Iliport  q/ ^VoiiuMn^iJ^ltiii StahOei. 
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two  jfcurs  .^f«fe;jit  w^  4efid^..  3.u.t  tl^e 
proceedings  3Q^,pji^lvl^Qefismij,  .t^rnwate 
ner^,  the^e  \f  i^  .app^il  .fiysUo  the  Court 
of  Arches,  .^ifdtTiefl.  to  th^  .  Judieial  Com- 
mittee ojf  the,  Prlvjr  CounciJ,*  invol?ibg,to  a 
great  a^gree  a  irpetJticML  of  ihe^  $aine^  ex- 
penses. The  expenses  x>t  an-  actiQW,  a^  kw, 
as  our  ueader^  ^nll  readily, compreKendj  de- 
pend maialy  '^Kjpju'.the  natv^'^rp.^pf  tjie.  (jas^t 
and  tJie  gro^nds/of  defenipe.    ,,  \..       *  ,  „  ., 

The  expenses  ia!i*arliamfini:,  explv^iye  of 
counser*  fees.  <^har^3  for  wita^sisca,  and 
the  solicitor's  own  hill»  average  about  200/. 
It  is  not  unreasonahje  to  supppse,  that  with 
those  charj^es  the  expense  may  be  set  down 
as  4Q(W. ;  so  that^,ini  thq  most  favourable 
circumstances  aui witUpat.oppQsitiDU,  a  di- 
vorce In  England  canupt  ttw  obtained  mider 
a  cost  of  frqn^  700/,, tp-  SOOlf,  /in J  \ihm  the 
matt^r.is  much  litigated,  the  expense  from 
first  to  last  cannot  Tail' short  of  2,000/,,  and 
may  extend  to'maiiy  thousands. 

The  ^fw  of  Divorce  in  Er^glaud  contrasts 
strangely  with  thaf-wjuch  prevails  in  the 
northern  part  of  the JUnKed  K5b;gdofli.  lu 
ScotTaoj^,  thepoweif  of  divorcing  is  regarded 


as  simply  ai  matiter  of  eivU  jurispnulenea, 


.  the  e^ect  pf  a  l^tch  divp^^  upon  par- 
Hes  xoiirrie^  j(i;^  finglai^d^  Mi4.  the  ^nom^alies 
arising  from,  this  conflict  between  t^e  law,  of 
the  twp' coupitries^  wili  come  more,  convop 
nlenttyi  uiider  'consideriftion,  when^  pointing 
out  (as  it  is  intendedf  to  do  in  &n  earlv 
Number)  tho^e  portions  of  tJie  law  in  which 
hex  Majesty's  Commissiopers  suggest  cer- 
tain alteraUons,  as  well  as  those  in  which 
no,cha<igp  is  proposed, 
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*^  oY**|/iY  4Jk  luiiy^cx:  VI  eivu  jurispruueneo« 
\&Jo  £agland^\thfre,is  a  pfoceediu|;,  for 
separation  t)  mensa  ei  ihoro,  without  dis- 
solviag  rtie  marri^g^j  and  also  for  a  divorce 
avincuTo.  Both  proceedings  are  cojmpetent 
to  the  wife  as  well  as  the  husband.  Divorces 
h  mensa  et,  thoro  are  ^i^anted  in  Scotland 
for  cruelty  and  desertion, ,  but  divorces.  () 
fnnculo  may  be  obtained  from  the  Court  of 
Session,  fpr  adultery,  and  for  wilful  deser- 
tion, or,  as  it  is  called j  non- aether ence\  which 
must  have  taVeii  place  for  four  years  before 
judgment  can  be  pronounced.  * 
divorce  *     '  -    -     *  • 

part: 
the 

mncuto, 

is  no  pppositioAi  the  qxpcuse  will  not  excoed 
^0/.  '  If,^  appears  from  a  list  of  decrees  of 
divorce**/  r/«W*/o',  pronounced  in  th^  Court 
of  Sessioii,  from  November,  1836;i  tp  No- 
vember, 1811,  a  period  of  live  years,  that 
tlie  total  number  was  i)5,  or  an  average  of 
rS  for  each  year ;  and  that  in  more  thaq  a 
third  of  these  95  cases  the  riiarri^ge  was 
c|i6solved  at  the  instance  of  the  wife.  A 
perusal  of  the  list^of  decrees  in  the  Court 
of  Session;  which,  gives  tJip  haip'w  and  de^ 
stt-iplion  of  the.pa|rcres,.§uggestS|.ihat  some 
of  these  pciH^'s  wejre  only  tj^giporarily  resi- 
dent in  Scotland  j[  <hr  it  appears  that  parties 
miarried  In  EnglapdL  and  naving  no  coni^exion 
whatever  wiUi  Scquind,'  pnay  obtain  a  divorce 


co^vict;bp  pbiso nub's  bsmpval  an'p 

CONFINEMENT. 

,.\  16  &J7  ViCT.  q,  43. .  ..  ^  .., 
Thus  ia  "  Aii  Act  iw  enabling  the  J^usUcas  oi 
Counties  to  contract,  in  ,^rtain  ^^sfor  the 
Maintenance  and  Confinement  of  convicted 
Pfiaotiari  'ki  liie  GaAlt  of  adjoining  Cban- 
tiea.V.  {<th  iJi^A5f,'t853.} 
•  It'  recftttr'the  5  fr^  Wm.  4,  e.  M,  Wh*r*by 
it  wa«  enacted,  that  It  fihouW  be  lawful  fat  his 
Majesty,  by  ati  order  to  be  noticed  in-  wiiting 
by  one  of  hig  lj|ajesty*s  prfncipal  Secrehttles 
of  State,  to  dirfect  that  any  persons  in  prison 
withiii  Eftgfland  and  Wales  under  fifentenee  of 
any  Court  or  of  any  competent  aathority  f^r  any 
ofl^ee  combined  by  toem  should  be  remored 
fmm  lite  prison  in  which  they  were  confined  to 
any  other  of  hfs  M^ty*»  prisons  or  peniten* 
tiaries  within  England  or  Wales,  tliere  to  be 
imprisoned  for  asid  daring  their  respectire 
terms  of  imprisonment. 

Ahd  it  being  expedient  to  extend  the  previ- 
sions  of  the  fkct  by  criibRng  thtf  Justices  Of  any 
County  tb  enter  into  contracts  in  certain  cases 
for  th*  maintenance  and  confihenient  of  con- 
victed 'priif6riftri'in  the  prison  of  an  adjoining 
In  cases  of  j  Conntjr;  it  is  thertfore  enacted,  That  whenever 
it  shall' appear  to  her  Majesty's  principal  Secre- 


or  pxviwpn  9f.  a  ypunty,.  in  Englfind.or  Wales, 
that  any  Ggol  or  House  ot  Correction  for  siicn' 
Cbat4ty,  Riding  or  .Division  6f  a  County,  is 
either  permanently  or  bccasidnally  insufficient 
for  4r '  im^feqilitte  to  the  fi/afe  eohftuem^nt  of 
the  bumbet  ofpt-^onervcoiarmitted  theh«ttf>  o^ 
to  give  effeol  to  thenilea  prescribed  and  then 
in  force  wndttr  amfy  Act«i  for  the  goyeran^ent' 
and  difcipUne.  oif  f^iic^  Qaol  or  Hou^^  ftf  Cos- 
rection,  and  that  the  J.ustices  of  thej^eace  of 
any  adjoining  County,  .or  RifTing  or  pivlsFoii  of 
a  Cbuntyipossess  th^^eduisite  accommodation, 
a#a  atiB  WJfetttc  td  Wtfei4  iAtd  and  Aiaintrfn  in 
t^i«'Qtt^l«6V'if(^s^  <yf  Gtli^rebtioh  bf  sUch'ad- 
jotaMng'>Oomt]^  tdr  Bidikig)'or.i)iidsi«il 'of  % 
(Q«Mmt]P«)«Dir  ^piciA«diHi«ibelr  ofiftuoh  priaokierit 
iii^l^l,  bf  WWul  f^r 4)ke  .said^cr^tary,  of  Stftt« 


w^««;verwmiocqLMwa,piayoDiainaa  «hill.thi!*  pi^JJp^r  sq  to  dfi.rhT^rirtng 

ttiiiculo  m  Scotland,  by  remaining  there  40  [.under  ^s*  hand  to  authorise  theVisittng  Jusi 
days,  80  as  to  acquire  a  domicile.  d  d  5 
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ticcB,  or  any  three  of  them,  of  bucB  ^djoininj^ 
Counties,  or  Ridings  or  Divisions  of  Counties 
respectirely,  by  tvriting  undef  th«ir  liand,  to 
eater  into  such  contracts  for  the  reception, 
inmiiitefiianoe,  and  confinenlflMt-of  ittch  prieon« 
era  in.  the  Gaol  or  House  lof  Corrertisn  of  any 
adjoining  Couo&y,  or  Riding  or.  Dtvtsioo  of  a 
County,  for  such  period  and  upai^  such  terins 
as  may  be  mutually  agreed  upon  between  the 
Visiting  Justices  or  such  adjoining  Counties, 
or  Ridings  or  Divisions  of  Counties  respective- 
ly, and  when  in  pursuance  of  snch  authority 
any  such  contract  shall  have  been  entered  into, 
the  same  or  a  counterpart  shall  be  submitted  to 
the  next  General  Quarter  Sesstons  of  the  Peace 
of  the  respective  CouQtio5,(or.RiMiiliga.Qr  Divi^ 
sions  of  Counties,  partiei?  thereto,  and  filed 
among  the  records  of  the  eaid  Counties,  Rid- 
ings, pr  Divisions  respectively ;  and  all  pay- 
ments to  become  due  under  such  contract 
shall  be  payable  out  of  the  County  Ratea  or 
out  of  such  other  fund  as  but  for  strch  contract 
woiild  have  beoM  ehanrgeeibie  w4th.  the  coet  of 
maintenance  and  confineinent  of  tbd  said  pri- 
soners in  the  Gaol  or  HtmB^oi  Correotiotn  from 
which  they  maybe  so  removed  or.transfeirA»d 
as  afoKsaid. 


TtJRNfllLB  TmUSTS  AltRAKaEnBlfTS. 

16  &  17  Vict.  c.  61. 

This  is  **  An  Act  to  confirm  certain  Pro- 
visional Orders  made  under  an  Act  of  the  15th 
year  of  her  present  Majesty,  to  facilitate  Ar- 
mngem^nts  for  the  Relief  of  Turnpike  Thists, 
and-  to 'make  ceitain*  PnDvisions  Teepeeting  Bz* 
emption  $  from  Tolls  "    [4^  AuffuH^  1  »5^.] 

Pursuant  to  the  14  k  15  Vict.  o.  3B,  certain 
provisional  orders  have  been  made  lor  reduciiig 
the  rate  of  interest,  aad  for  extinguiahing  the 
arrears  of  interest  on  .the .  mortgage  debts 
charged  or  secured  on  the  tolUor  revenuea  of 
certain  turnpike  roads,  and  such  orders  have 
been  published  in  the  London  Gazette,  and  in 
newspapers  circnlating  in  the  nel^hbourhdod 
of  such  roads,  and  the  dates  of  such  nrovisional 
orderii>  and  the  Acts  under  which  tne  tolls  ot 
revenwe  on  which,  eiioh  debta  are  ehargsd  or 
secured  1  are  levied  op  ravsed,, together  with  the 
amount  to  which  the  rate  of  interest  on. such 
debts  is  to  be  reduced,  and Ithe  day.  up  to  which 
the  interest  and  arrears  of  Interest  on  such 
debts  are  to  be  extinguished  by  such  orders, 
are  mentioned  in  the  f^chedule  to  this  Act,  and 
such  of  the  said  brdbrs  as  bear  date  in  the 
year  1852;  were  made  by  the  Right  Hoftoar« 
able  SiMkicer  Horatio  Wnlpole,  who  atthe  date 
fheneofwas-oneof  hier  Majrety's.  princa^l  Sen 
cretaries  of  StUtp,  and  such  of  the  said  orders 
U  bear  d^te  in  the  vcar  ,1853,  were  made. by 
the  Right  Honoxirable  Viscount /Palmerston, 
who  at  the  dale  thereof  was  one  of  such  Secre- 
taries of  State. 

And  it  being  expedient  that  the  aaid  pjo« 
visional  orders  should  be  C9nflrmed,  and 'made 
absolute  :  It  is  therefore  enacted.  That '^e  said 
provisional  orders  are  hereby  confirmed,  'arid 


made  absolute^  and  shall  be  as  binding  and  of 
the  like  force  and  efied  at  il  the  proriaioDa 
thereof  had  been  expvesaiy  emeted  by  PsUa^ 
roent.. 

The  Schedoie  contaiiu  ^cfiDlbwiiig  Daiev 
of  the  Provisional  Orders  and  tke  Titles  of  the 
Local  Acta;  -    ' 

1852,  Nov.  23.— 58  Geo.  3^c»  43^  *'  An  Ad 
for  more  efiectoally  repairing  and  improvrng 
the  Road  between  Waoringtoa  and  Lower  Ir- 
lam,  in  the  County  Palatine  of  Lancatter.'' 

Nov.  23.-4  Geo.  4,  c.  28,  "  Aft  Act  for 

raone  effectually  leoaiBiiig  the  Road  leadiag 

from  the  Turnpike  Road  near  the  West  &id  oi 

I  the  Town  of  Chesterfield  to  Ma&lof^  Badge, 

!  and  also  the  Road  leading  out  of  the  nid  Road 

I  over  Darley  Bridge  to  Croea  Green,  and  also 

;  the  Road  leading-  out  of  the  lastHOQentioned 

Road  to  the  Turnpike  Road  near  Itowosley 

,  Bridge,  all  in  ti»e  County  of  Derby/' 

I      Nov.  23.-7  &  8  Geo.  4,  c  71,  "  An  Act  for 

I  making  and  maintaimBg  a  Road  from  the  Town 

!  of  Northampton  in  the  County  of  Kortbaiaptoa 

I  to  Cold  Brayfield  in  the  Coun^  of  Btftciuii^ 

i  ham." 

Dec.  21.— 4  Geo,  4,  c.  42,  |*  Ajo  Act  for 
I  making  and  mwntaining  a  Turnpike  Rnadfrom 
I  Horsham  in  the  County  of  Sussex  by  Bewbush 
to  the  Town  of  Crawley  in  the  said  County." 

Dec.  21.— 6  Geo.  4,  c.  25,  "An  Act  for 
making  and  maintaining  a  Turnpike  Rord  from 
the  present  Turnpike  lioad  between  Maidstone 
and  Wrotham  in  the  County  of  Kent  to  Stcood 
in  the  said  County." 

1853,  Feb.  12.— 7  Geo.  4,  c.  77,  "An  Act 
I  for  more  effectually  repairing  so  much  of  the 
!  Road  from  Henley  Bridge  to  'Maidenhead. 
I  Thicket  as  lies  between  the  said  Bridge  and 
ithe  Thirtieth  Milestone  from  London  in  the 

Parish  of  Bisham  in  the  County  of  Berks.*' 
I  Feb.  12.— 54  Geo.  3,  c.  62,  ''An  Act  for 
making  and  maintaining  a  Road  from  a  Place 
called  Lees  in  the  Parish  of  Bingley,  to  com- 
mence and  branch  off  from  the  Koad  leading 
from  Cross  Roads  Tnn  to  Haworth  at  the 
North-east  Comer  of  a  certain  Cloae  of  Land 
called  the  Highfield,  to  Hebden  Bridge  In  the 
Parish  of  Halifax,  all  in  the  West  Riding-of  the 
CounlyofYork/'  •     ' 

PARISH^  Y.£STRIES. 


.16&17  Vicr:  c-«5. 

This  is"  An  Act  to  amend  the  Actttfor  the 
Regulation  of  Parish  Veatriea."  [  1 5^  Jmfftish 
1853.] 

It  recites  the  58  Gea  3,  c.  69,  by  which  it 
was  enacted,  *  That  no  person  who  shall  have 
refused  or  neglected  to  pay  any  rate  for  the 
relief  of  the  poor,  which  shnll'be  due  from  «nd 
shall' havn  been  demanded 'of  him/'shiti  be  en« 
titled  to  be  present  in  any  vestry  of  the  parish 
fpr  which  such  rate  shall  hai'e  been  made  until 
he  shall  have  paid  the  siame  i**  and  that  by  59 
Geo.  3»  c  85t  it  is  enacted,  "  that  no  person 
who  shall'  have>  refused  ox;  neglected  to  pay  any 
rate  for  tha relief  of  the  poor,,  which  ahall  be 
due  from  and  shall  have  been  denianded  of 


New  Siatuits  efffcHng  AiteratioBS  in  th^Liw.^NenitliUcppetQf  q^Qreek^QraHons.        4g3.^ 


him,  shall  be  entitled  to  vote  or  to  be  present 
in  any  vestry  of  the  parish  fdr  whfch  such  tRUt 
shall  ha\^  betfn  ruad*  vmtil  he  shall  have  paid 
the  samei  nor  «haU  any  stich  cterk,  8e<^retary, 
steward,  or  agent  be  entitled  to  be  present  or 
vote  at  any  reairy'in  su<;h  parish^  unless  all 
rates  for  the  relief-  of  the  poor,  which  shilll 
have  been  assessed  and  charged  upon  or  in 
respect  of  the  annual  rent,  profit,  or  value  in 
right  of  which  any  such  clerk,  secreUry,  • 
steward,  or  agent  shall  claim  to  l>e  present  and 
vote,  which  shall  he  due  and  which  shall  have 
been  demanded  at  any  time  before  ihe  meet- 
iojT  of  sitoh  vestry,  shall  have  been  paid  and 
satisfied." 

And  it  beiog  expedient  to  make  further  re- 
gulations as  to  the  payment  of'  rates  to  qaalify 
peraons  to  be  present  atid  vote  at  vestry  meet- 
ings in  Emt^land  and  Wales :  it  is  therefore 
enacted,  That  fromand  after  the  passing  of  this 
Act  no  person  siwiU  be  required.  In  order  to 
be  entitled  to  vote  or  be  present  at  any  vestry 
uwetiog  held  anderthe  provisions  of  th«  Acts 
of  5*  &  59  Oeo.  3,  to  have  paid  any  rate  for 
the  relief  of  the  poor  of  the  parish  in  which 
such  meeting  shall  be  held,  \«iuch  shall  have 
been  made  or  become  due  within  three  calen- 
dar months  immediately  preceding  such  vestry 
meeting; 

ECCttSIASTlCAL    JCRISDICTION. 

}GSl  i7  Vict.  c.  103. 

This  i»  **  An  Act  foi*  further  continuing  cer^ 
toin  temporary  Provisions  concerning  Ecclcsi- 
astica)  Jurisdiction  in  England.*' 

By  the  10  &  11  Vict.  c.  93,  it  was  enacted, 
That  certain  of  the  provisions  therein  contained 
should  continue  until  the  1st  August,  1S48; 
and  such  provisions  have  been  continued  by 
sundry  Acts  until  the  ist  August,  1853,  and  to 
the  end' of  the  Session  :  And  it  being  expedient 
that  the  said  provisions  should  be  further  con- 
tinued :  it  is  enacted,  Tliat  the  said  provisions  , 
of  the  said  .\ct  shall  continue  until  the  Istj 
August,  1854,  and  to  the  end  of  the  then  ne.xt; 
Session  of  Parliament. 


NEW  DISCOVERY  OF  GREEK 
ORM^fONS. 

CRIMINAL  iPRoaeotrrroNs  b.  c.  340. 

It  will  be  aeeeptuble  to  many  of  our 
reftdefs  to  become  ftcquaintetl  wttb  theini'' 
portani  discovery  made  by  Mr.  Arden,  and 
recently  jMiblished*  of  two  Greek  Orations 
of  Ryperide^^  in  defence  of  crimioal  prose- 
cutipna  in  the  fourth  century  prior  to  the 
Chmtiim  em*^    The  pecii)i<»T.  nature  of  tbe 


*  Tlie  Orations  of  Ilyperldes  for  Lycophron 
and  for  Euienippus  ;  now  first  printed  in  fac-> 
sitnil^  with  a  short  account  of  the  discovery  of 
the  oHginal  manuscript  al  Western  Thebes,  in 
Upper  Egypt,  in  1$47,  by  Joseph  Arden,  Esq., 


cause  to,  which  tbe  orations  relate*  aod  their 
great  antiquity,  clearly  briogs  them  within  , 
the  scope  .of  our  "Journal  of  Jurispru- 
dence*'^ Beside^  there , is  yet  another  claim 
on. our  attention  inasmuch  as  bqth.the  lus- 
torical  lawyer  and  the  classical  scholar  arc 
indebted  for  the  valuable  discovery  of  these 
MSS.  to  tbe  jseal,  judgment,  and  liberal 
feeling  of  a  member  of  the  Bar,  fojrmerly  a 
Solicitor,  but  whose  ample  wealth  lias  lia[-- 
pi^y  relieved  him,  in  this  age  of  legal  vicis- 
situde,  from  tlie  risks  and  toils  of  the  Pro- 
fession* 

In  the  AutanMi  of  the  year  1846,  Mr. 
.\rden  travelled  in  Greece  and  Egypt  with 
his  family,  ascending  the  Nile  as  far  as 
Nubia.  He  passed  some  time  at  Athens  ; 
and  commencing  his  journey  on  the  Nile 
early  in.  December,  reached  Luxor  on  the 
Ut  of  January,  1S47.  There  lie  halted  for 
a  day,  contrary  to  the  practice  of  most  tra- 
veilers,  who  defer  the  inspection  of  remark- 
able places  till  they  descend  the  river.  Mr. 
Arden 's  reason  for  rerersing  the  usual  prac- 
tice was,  a  desire  to  become  acquainted  with 
some  of  the  Arabs  who  are  in  the  habit  ot 
searching  ibr  antiquities  among,  the  rnins 
and  tombs,  in  order  to  engage  their  services 
during  his  absence;  so  that  he  might,  on  his 
return^  become  the  purchaser  of  any  valu- 
able objects  which  they*  in  the  meantime^ 
might  have  discovered.  .  On  his  return^  he 
fonnd  his  precautions  justified  ;  for,.durui^ 
his  subsequent  stay  of  eight  days  at  Luxor 
and  Western  Thebes,  he  was  enabled^  with 
the  assLatance  of  several  of  these  meui  espe* 
cially  one  who  was  more  intelligent  than 
the  rest,  to  secure  several  objects  of  anti- 
quity and  interest,  amongst  them  some 
mummies. 

During  Mr.  Ardeu's  sojourn  at  Luxor,  he 
paid  visits  almost  daily  to  the  district  of 
Western  Thebes ;  particularly  to  Gournou.. 
As  he  was  making  punchases  to  some  e»" 
tent,  far  b^oud  any  other  person  then 
staring  it  Thebes,  he  became  acquainted 
with  many  of  the  Arabs  who  reside  m  the 
tombs  and  excavations  in  that  locality,  and 
from  two  of  tliese  men  he  first  heard  of  the 
papyrus  in  qu^tipn,  of  which  bp  was  for- 
tuoaie  enougii,  eventuallyi  to  become  the 
possessor*  Ai  first-  he  had  aonte  dsfficnity^ 
in  bbtainiiig  a  sight  of  the  treasure  reported 
to  him,*^the  men  posklt«e*y  i-efiftsing  to prd-" 
duce  it,  nftless  he  would  ctrgage  to  purchase- 
it,  and  at  the  high  price  which'  they  then 
demanded.      Tliey   agreed    to    bring    the 


F.S.A.  The  tex^  edited,  with  notes  and  illns- 
tratious,  by,  tjie  Rev.  Churchill  fiubingff^u, 
M.A.,F.L.S. 


Mtft  IlM»Mi(r  ^Nir^V^  <>MM»«^CW^^  aiOl 


^pfm  'iMti^'W'  fb^^cmi^  ^  liiipeef  idii ) 
upon  the  MS,,  0)^  WiDO^\p(^'iifei^ 


anoe  qf  the.rQll^  .fridepatly  ft^nulne  ^^  lu  its 

wriliiig';:  «ehieh<;«rlia  T^BXiMy  «44»p6«d  ia 
oottiKmioiioe'iaff  "Bornv'^smflll  fJOftioBs  6f  -hhe 
««tii^  folds:  hfti^^:  >b6ew'  bwken  dff,  «dd4d 
to  the  fcitteme  citrtion  wbseH^ffbf  ihetn^; 
convinced  Mr.  Ardeh  tb/it  they  held  some-' 
thing  of  an  lijausual  qbaracter,  whicK  might 
prove  to  be  a  rare  prije :  he  tliexcforc  ae- 
termkieil  to  poasiess  hUn^QU*  -of,  It  At  ijiuy  i 
nte^  aad'hfi  e^Mtunlly  did  90  •for.tlh(^  ««m 
of  B50  piastpes.    In  answer  tabis  iiiquiric6» 
Mr.  ArdeiT  coutdoiftly  learb  that  the^Ai^Ab^'l 
had  discovcr^cd  it  hi  ttict^rei^iit'escflVattldhfir: 
at  Gournou,  enclosed  in  6ne'df  those'  smftlll 
wooden  sepulchral  boxes  or  s^ircopbagi  s'ci; 
frequently  fouttd  in  the  ^orubs/      i,  *  •.,    . 

The  first  of  these  orations  of  tlypqrii^es 
was  dcHvered  iu  jdefeiiee  c{  Lyeophr^fii  wIm> 
was  cbarged  with  tlie'dommissiondf  sertvai 
offences,  stra-figely  i^elnded  m  otie'ihdiot^ 
ment,  namely,  iifduhery,  brcheh '  of  ttust 
under  a  vvill,  and  extortion.  Prom  ihe  ex- 
cellent introduction  of  the  Hev^  Mr.  Bab- 
ington,  we  extract  the  following  desoriptioa 
of  the  scope  of  the  prosecution  on  which 
these  aratidns  were  delivered  ; — 

"The  indictment  was  a  specie*  of  crimin;il 
information  which  is  termed  an  eiVorycATa:  and 
it  was  orixin^illy  designed  to  meet  those  cases 
(or  which  no  special  la\vs  were  provided;  but 
in  later  timets  accust-rs  were  glad  to  bring  their 
char|(es  under  this  form  if  possiMtf,  howeVe^ 
unfairly.  1  he  counsel  for  the  prosecaiion  weVe 
l^curgusx  And  others  whose  names  ar#  not 
mentioned.  Fourteen  fragments  of  the  orations 
of  Lycurgu3  against  Lycophron  are  extant/ 
there  can  be  no  questmn  that  they  refer  to 
Lycpp11i;o.n,  whom  ilyperldes  deffehjed,  and  it 
does  no  small  credit  to  the  penetration  of  MM^ 
Meier  and  Sauppe,  that  th^y  should  have 
arrived  at. that  conclne'ion  from  data  which 
were  then  so.  imperfect.  The  counsel  for  the 
defence  were  tliji^erides  apd  Theophilus.  I'he 
speech  of  Ilyperldea  is  written  in  the  first  per- 
son, and  is  suijposed  to  I^e.  Spoken  by  Ly- 
cophron. 

"Lycophron  was  a'ft  A'thtehian .  citizfen  who 
was  for  some  time  a  subordinate!  officer 
{i^h^too^y  ia^tkr  caValiiyi  baviog-Mbisen:  >re- 
vicra«ijieinpl«yiad  lA  tbe.^^^itltef)4aI)CB  o<C:tUs 
knvfbts' .  hocf 8A  l^m^^^^  ^ji.  wliicK^s^atipn,,  if 
Hyperldes  tells  truuu  iej^ave'  great  Baiisfac. 
tipi^  9^4  §lw?y^  bor^.,§<^  exfijellent.ciuira^t^r  in 
the  capitaL  1  H^  waM5  ^Wn  pfronioied  to  be 
gener^'b^  the  cayalr^  (^|rir|i9-;j^o$y jn'  temnoi, 

>  ^'OMf  SattppeHjKOfWW  ii/ii..i^^/^enWt'.»>»|>' 
367-269.  /  . '  .^«*K  .iM.  H  \,au  .-r'o  .t  •  <i 


wayicDndiiii^diBi  ofllectWD  ^amii^ldBgnrtiiiie 

tktti/.wyutf 'ftiis^pifodectaflrfc  k«ii>UM'j«k4 
«W</.t*<»r|r,4wiag.ltbHj5»fur.  f|i])9lp(^Sifi9k:,aV. 

and  Hepnssua,  m  testimony  of  thar  aamira^ 
tfon  oif  hls'libetal  co^dfict.  TO^'lJaiiHrf  the 
drittid^'fs/ftUfelrica&y  sp^MkiH^plfie  W^  t^u*- 
iAd^/finb  sttp|^e»u«'«i^h  hiMmilMbW^M^*' 
trbick:  r«%ra:  formerly  iMJt  kmnni.  Hs  was 
admmoad  riai  Jijb.^se  yhiDBiaidV  ^hsnlifao  fol* 
lowing  accusations 'Werj^.bfOU|^...-  .  •.  t'r 

''The  main  charge  in  the  indictment  was 
that  of  j^dnltery,  with  xbe  betrothed  ifn^e^if-fne 
Charippus,  her  second  husband.buttne  spMch 
contained  several  others,  and  Hyperi4fa  com- 
plain^ bitterly  that  the.  accnsfer. has  biaipetl  to- 
gether; all' manner  ofealrtnttft*  'irMfcb'^i»"W 
fbrel|<d:  4^  tli#^  «6t]^i  •  ;  Aittobg  tkM«'m>  tp- be 
aoetitioaiid'  konie  *  proceedhi)^  >(<iC-  {LyoApbaoii  ^ 
ito,yi<>l4tfcaoC-tl>ft  pnftrisidflft  oCa  wJU^^ftniiii- 
gwa  upon:M»o,  deatl)  ,o?*q«fftpin,!|ibiW;f^yr 
p^ndes;  argu^es,  that.  tbe,conrfewJu<dbL.t^ie,  ac- 
cusers took  11^  reference  to  Euphemiilsj  one  pf 
the  parties  conceped,  .and  appawintly  a  rela- 
tioti  of  the  woman,  demonstrates  l]yct)j?lir<m*s 
innocence.  What  these  proceedings  wen^U  is 
impossible*  in  con&equence  of  the  breyity  ^  the 
fragments*  to  determine  with  any  certamty- 
Tliere  are  alsp  some  remains  relating  to  the 
transactions  of  aq  unscrupulous  informer 
named  Ariston,  and  his  accomplice  Theoctistus, 
who  invested  tl)e  money  which  Ariston  raised 
by  extortion,  in  slaves  to  their  mutual  ad- 
vantage, but  the  exact  nature  of  these  qegocia- 
tions  and  their  connexion  with  the  case  of 
Lycophron,  cannot  easily  be  discovered,,  ; 

**•  With  regard  to  the  priAeiiXll  iCTU«|s  HjF* 
perides  argues*  that  Lycppbron  could  not  pos- 
sibly have  made  certain  observaAkms  ^>  the 
wife  of  Charippus  as  «hd  was  aaoripg  4n  the 
marriage  procession  (and  ^his  wason^  of  the 
pharges  against  hiaoL),  because  lieequid  not 
bttira  failed  to  have  been  overhaar^l  a^^-^Ii^a- 
tisedi  both  byi  Charippus  and  by  ^laJr^^^con- 
course  of  attendants.  Thispactof  |b^^$^3^po« 
is  likewise  im^ortaat,  because  it  preaenta  bet(>re 
our. eyes  the  order  in  \yhich  nB{)liaI  pracessioas 
were  conduoted..  Ho  also  naauataios  Uuit'the 
indictipant  should  >  have  beai)  a  i(p«ifJ^».:aiKi  is 
consequently  bad»  Hyperidea,  n|oreoi^r,<arg^e8 
for  the  innoceuce  oi  t<y«aphrpn.£mi9  has  ym- 
vious  good  character  during. a  long  Fife^  and 
concluaes  by  summonii^g  TheopbUus  to  pome 
foc>iKard  in  bis  delence.  . .  .  ,    ,  r 

"  The  date  of  the  oratitm^eannot'paFiiipabe 
aeonraitBly  datenninedi.  Lytntr^s:  araa  Tbom 
abiMtl  »;u:  396,  aAd  died  nx.  Zt^\t,  HypeHdca 
was  pro^blf  hotn  at  the  saiM  6mc^  add  died 
I  B4C«  32 1« .  I^ow^  LvoargOB  ifu  early  life  devotfid 
himself  to  philosopny,  but  at  the  tieoe  of  4hia 
oration  he  had'  estaU^dbed  itit jnqmtitwtf  as  a 
pSfeaiklr  '-a^Q  wias  int^net^aiend^dia/si^k^ 
vofu  aU d  bkd  /beeb  -  frcqaeally -aeeualasiH  jto 
awesa^MHriat/  { If  wC:  sonpoee^that  be.Ma 
nal  jleas  Aad  ^^^arsmfafli,  MnHmiis  velASk 


between  bc.  356  and  322 


»  M 


,nKfn  » . 


Hmi  DUUowetyqf  €Mk'  Or&tio^ih^Orimi^iiPr^laHmamLA  SiM. 


'Sertfid 'Warned  Toasoiift  are  ihen^  givenr 
#cTHxi«dadliq;  dne thei  date  dftheoratiQaa' 
maaft^toliitaGed'  '^at  th<^'b«giM^g^^'A)e«> 

The^  peat  sii^flilanty^  ih;f[iie/'betw  the 
oratloDs  for  I^cophroA.  and  Euxeuippvis^ 
hQth  9^  to  argument  and,  dictioi^,  .«iu»9st 
that  ^hej  inay  W« .  Wo  eompoaed  about 
tile  aafcbe  time.  Thtf  Utinr  ivas  certtinlr 
deHrer^'ia  AJeaUQider';  teigB>  and  so^^ren^y 
probably  was  thcffoniMr.*'   ' 

• s       •'     ':  ' 

The  second  bfatfort  tvas  'iniidfe  in  d^fetic^ 
of  Snxenipfus^^  v!i6  was  accused,  amonsst  i 
oUier  ofienqes^  of^receivbg a brlh^fbra  w^e 
r«p»rt  4Vw»  ifee  wacUnof ,  Uw.  terftpji^.  qf 
AmpbHir»iM4>  .  Tb«/  pro9eQfitio«  inasM.eon'^ 
ducted  :^ilho  eaunent  oratota  Pb£y«nnrfiif 
nttd  Xy«**y««'  Theaeoased  Was^  defended 
by  tij-perides  awd  ari  advocate  Whose  i^athe 
is  not  gfven,  t^hose  speecli  preceded  fhat'of 
Hyperittcs.  The  cause  was  hcnrcl  \\\  tTie 
Court  of,  Jjeliaa^  Mr.  BabJngtoa.  states , 
that —  -  /'  .        .   ■'      .  .   ; 

"  feuxenfpnus  vi-^s  an  Athenian  citizen  whq  . 
had  occupied  no  public  station,  but  had  tiCr : 
quired  a  considerable  fortune.     At  the  time  of  \ 
his  trid  he  .was  advanced  in  years,  and  among  ' 
his  children  (some  of  whom  at  least  accompa- . 
nied  him  on  this  occasion  J  was  a  daughter  who 
had  married  a  person  of  tlie  name  of  Philocles. 
We  do  not  appear  to  have  any  other  knowledge 
of  him  than  what  the  present  oration  supplies.? 

*'  The  principal  charge  in  the  indictment  was 
thMT,  tfjat  Euxenippus  was  bribed  by  certain 
Athenians  to  fgjve  a  false  report  of  the  oracular 
dream  wlHch  he  was  comnnssioned  by  the  state 
to  waft  for  in  tfhe  temple  of  Araphiaraiis.  The 
question  on  which  the  food's  opinion  was 
sought  respected  the  legality  of  the  occupation 
of  certain  lands  said  to  be  consecrated  to  him- 
self by  the  tribes  Acamantis  and  Hippothoontis. 
Polyeticlus  also  introduced  notteroas  other 
mattefs  iflto  hie  oration,  against  which  conduct 
Hyperide^. remonstrates,  mainlaminj?  thfemto 
be  Mside  the  qnestion.  One  of  those  was  the 
attai^fanieYie  of  Buscenippus  to  the  Mafcedonian 
interest^  for  he  is  said  tsd  have  co-operated 
witk  Olyiripias  in  pnMmring  the  dedkatioh  of 
a  patera  to  the  uoddess  of  Health,  in  her 
temple  at  Athens,  lie  wa«  likewise  aeeused 
of  having  acquired  wealth  by  nnfdr  ttieanitf, 
and  of  owf  r  criinfiB  t>f  a  priTate  aature*    i  ' 

"  The  argmmmt.of  Hyperidea  is  pardy  tech* 
meal  and  partly,  gaperai.  In  ,the  firat  fkutt, 
the  inaietpifint  ^nM.bad»  fin*  at  was  ia^Bowibie 
to  indlDid^  the.  charge  .brovf^ht  agkiinat'  £uxa4 


^11. I      Hi»    'ill    I     ■■>.  ) »<     jiMi rti'\* I"    'M    l''"<m*l» 

'  Mr,  fialpngton  nmmtk^  that  "it  is  c«iw 
taialy  poa^ble^  as  Mr*  Biroh  anggests,  tbM'h^ 
may  oetbe  same/peva^n  as  the  Archbn  Epony- 
mew,  tt.  cJso^  7«t  if  our:  Euxemppu*  urcipe 
aSve  at  thaaittoik^  ,hfr  ^ni«t  h|tv»  beoa  '^  vaty 
old  ■"■«.*'  ''''->  I .-..." '    •  /        .v-'w' 


r?i|'PJ>*.v«d^  *•  law.irhifltliisitjA^}!^  swWjl^^ 
of an.ci^r^'^ffi, .  Tije^lwiseruwdpr  wi^fh^awnfi 

reierence  to  ^orators  oM  iv»^*fWKJ?»hlin^ 
no-ortiV)r/but  ^ipriv^'ibdivfdufil,-'^the;i^^ 
meiii'  must'  b6  q^^hM.-  He^lihilists  dli  '^QM 
arguhient'M  ^4at  ^tiffA^/totihrn^^UiffC^ 
crTmleaiigH^tlflkeiMatp  wbKhiinrJairltesrtiiiev 
were  fch&taiiibjtotp  blimonm^'milm^hotli^^ 
(»flShfw6:irbi(rh.#ierd  iww«ri«inwf|eij,|hft1  U^m^ 
MM^F/iio(.iiiHP9F^PPie|,^pch^a  ^he.Jas^..'qf.* 
fleet  or  of  to  aripy,  were  once  deewed  the  gnly 
proper  subjects*  for 'IWs  mode  of  prbceedinj^ ; 
bul  noW  the  repOrti  of  dreams  tM  the  fi^yment 
of  dandrig  girls'!  'Besides;  the  ^hatfte'VaS 
falfeej  fot  irthe)^  "we^e  Atbeiifians  irh«  had 
bt^fbed  5Ea«*nippiifil,  yfliy  dW  not  iPttyeuottfa 
oane  fhem-and  :briag.  thto  to^ trial?'  .  The 
tnUb/wad  ckati-^EftljIewWusitv^s.afCtwt^d  Ijy 
s^ji^rt  h^.bad,  bijqvgV^  forward  on  *  previous 
occasion,,  ifpon  the,  report  made  by  Euxenippus, 
ah  lU-Considered  motion  for  the  restoration  of 
the  lands-to  Amphia'raus,  which  was  so  iricon- 
sis^ntly  (Jrawn  ii'^  '^hat  it  was  rejected,  and  the 
mo\*er  fin«l,  khe  veVacit^  of  fin^^enipiins  b«ng 
not  in  the^a^t  tailed  vn  qiiesttdn  by  that  do* 
ciaiam.-  iBut  bedanae  Polyeuctus  hado^ismft* 
nnged  theibusApei5,.J5qxeflipfft*«  to  be  sure.muKt 
^  ^n^pxnw^i  iqv  it  I  T|ic*n,  as  to  tlie  matter 
about  plYqp,pias  :  it  ".was  entirely  and  .notori- 
ously (4|be  /that'  ]Su,\enippus  \vas  in  any 
way  connected  with  her  or>ny  of  her  party 
in  Athene,  whos^  names  were  well  enough 
known.  'Pulyetlfel«a'' took  nO' pains  to  Ac- 
cuse her  real-p^TtlBantyibtiti  jonly  EoaeoipfiuS; 
io  order  to  create  a  prejudice  against  ,him. 
Hyperides  then,  in  an  interesting  passage 
shows,  that  the  Athenians  could  not  complain 
with  justice  of  the  conduct  of  Olympiad,  for 
they  (hemselves'  had  adorned  the  shrine  of 
Dione;  in  a  temple"  at  Dodona,  which  was  in  the 
Molossia^  domains  of  Olympias. ,  As  to  the 
charges  agafnst  Euxenippus's  pt'i^ate  life  h^ 
scoTns  to'enter  into  sucn  iiTelevant  ouestiofts, 
and  with  respect  to  His.  riches  (wTiicfi  we  may 
suspect  consisted  in  silver  mines),  he  shbw^ 
by.  mstancing  recent  actWns  rssnedting  prOj 
p^y  in  the  mines,  hoM^  much  the  Atheniail  . 
Courts  wera  disposed  to  discourage  sycophancj% 
and- to  protept  the  just  gains  pT ^he  c\trzens. 
H^  concludes  by  a^  exhortation  to'  the  dicasts 
to  inspect  the  pifoyisidns  of  the  laws  concern- 
ing €/<rayy<x/at,  apd  to  give  the  verdict  accord- 
ing; to  them  and  to  their  oaths,  llie  date  Of 
of  the  speech  must  certainly  be  placed  In  the 
times  of  Alexandpr4,WPobably.in  the  eat^yipart 
of  Ifis  reign,''';  ^  ,^.  ,.     .         -,     ,^  ,,/    ..j    ^^ 

The^^-iimtl^of  .etoh  ora<toB;i»  akitfally 
printed)  and  the  defeoit  vn'themancr^enpt 
adTbtritbhr  sttpttlifed  by  tli^  leawied  editoR. ; ' 


'  *  Mr,  BabmgtOh'  bJiserVeii,  ^[Mi  th%  •di^- 
tlnctipn,  hpwever.  Uioti^;6oriiytira.€Aa^  hi^de  by 
the  orators  wheri  ihVre  \^ak  no  sjieeirf'ptirrpbse 
to  be  effected,  appears  to  have  been  only  a 
p^^ulttn^avd  W'b  lAgalvbnd;^  ;<i8eie  SiMth's 
Diet.  Gr.  and  Rom,  Ani.  s.  v.  .e'bc.'vdi 
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NOTICES  OF  NEW  BOOKS.  MICHAELMAS  TERM  EXAMINATION. 


The  Law  of  Copyholdn,  in  refefenee  to  the 
Enfranchisement  and  Commutation  of 
Manorial  Rights,  and  the  Copyhold  Acts ; 
with  Notes,  and  the  Forms  and  Direc- 
tions of  the  Copyhold  Commissioners, 
By  Leonard  Shblford,  Esq.,  of  the 
Middle  Temple,  Barrister-fttLftW.  Lon- 
don :  W.  Maxwell  and  S.  Sweet,  1853. 

Mr.  SfiSLFORB  in  this  volume  treats— > 

1 .  Of  manors  generally. 

2.  Of  the  incidents  of  copyholds. 

3.  Of  customary  freeholds. 

4.  Of  the  rights  of  lords  and  tenants  of 
manors. 

5.  Of  the  ofHce,  appointment,  and  fees 
of  the  steward. 

6.  Of  evidence  respecting  copyholds  and 
manorial  rights, 

7.  Of  the  enfranchisement  and  commu- 
tation of  manorial  rights. 

The  work  also  contains  the  several  Sta- 
tutes from  4  &  5  Yict.  c.  35,  to  the  last 
Session  inclusive,  with  an  Appendix  of  the 
Commissioners'  directions  as  to  the  forms 
of  Procedure  under  tlie  several  Acts,  in 
cases  hoth  of  Commutation  and  Enfran- 
chisement. 

From  the  Author's  Preface  we  extract 
the  following  statement  of  the  scope  and 
design  of  his  learned  labours. 

"  The  Author's  aim  in  preparing  this  work 
has  been  to  comprise,  in  a  comparatively  narrow 
compass,  all  such  points  on  the  Law  of  Copy- 
holds and  their  incidents  as  wi]l  probably  be 
brouj^ht  under  consideration,  or  be  found  use- 
ful, in  carrying  into  eflf'ect  the  Statutes  for  the 
Enfrancbitement  and  Commutation  of  Manorial 
Rights.  This  work  possesses  the  advantage  of 
containing  the  latest  information  extant  on  the 
subject,  including  many  recent  decisions  of 
importance.  The  modes  of  proceeding  under 
the  Statutes  aiBVBrtom;  with.tbftviMr,  there- 
fore, of  making  the  Acts  more  easily  understood 
by  persons  desirous  of  putting  them  in  execu- 
tion, it  has  been  deemed  advisable  to  give  a 
succinct  statement  of  the  objects  of  the  several 
Statutes,  and  of  the  different  modes  for  carry^ 
ing  them  into  effect.  Notwithstanding  the  ex- 
istence of  two  very  learned  publications  on  the 
Law  of  Copyholds,'  and  other  works,  the 
Author  entertains  a  confident  hope  that  this 
work  will  afford,  at  the  cost  oP  SttAe  llibour, 
much  useful  information  to  all  such  persons 
as  are  interested  in  the  subjects  of  which  it 
treats." 

"  '  Scriven  on  Copyholds,  2.  vols-Toyal^vo., 
4th  ed. ;  Watkins  on  Copyholds,  2  vow.,  8vo., 
4th  ed.  1S24." 


A  MORA  ^bm  usual  number  of  CaniikiatM 
has  given  notice  for  next  Term.  They  shimld 
recollect  that  an  alteration  will  then  e(HB«  into 
effect  in  regard  to  the  dtpartnaent  of  Convey- 
ancing, Hitherto  it  was  sufficient  to  answer 
an  adequate,  number  of  qiKsstions  in  Common 
Law  and  Equity  and  in  one  otiier  branch : — 
either  Conveyancing,  Bankruptcy,  or  Criminal 
Law.  Now,  none  can  pass  without  answering 
satisfactorily  in  Conunon  Law,  Bquity,  and 
Conveyancing;  but  the  Sxaminers  will  con- 
tinue the  practice  of  proposing  quettiena  in 
Bankruptcy  and  Common  Law,  and  procaed- 
inga  before  Magistfatee,  and  the  answers  in 
those  d^rtments  will  be  taken  into  considera- 
tion in  determining  the  merit  of  the  general 
examination. 


THE  SUCCESSION  DUTY  ACT. 


TAX  ON    LBABBUOJUDfl. 

To  the  Editor  of  the  Legal  Observer, 

Si  a, — It  is  not  uncommon  to  stipiUate  in 
leases  that  the  tenant  shall  pay  all  rates,  Uxes, 
assessments,  and  impositions  now  or  hereafter 
to  bo  taxed,  charged,  assessed,  or  imftosed 
upon  the  demised  premises,  or  on  the  landlord 
in  respect  thereof.  The  Property  Tax  Act  ex- 
pressly provides  that  no  such  clause  shall  ope- 
rate to  charge  the  tenant  with  landlord's  pro- 
])erty  tax,  but  there  is  no  similar  provision  in 
"The  Succession  Duty  Act,  185X" 

Are  tenants  who  have  leases  on  the  above 
terms  to  pay  succession  duty  for  their  land- 
lords ?  That  it  would  be  a  monstrous  in- 
justice to  hold  them  so  liable,  I  conceive  to  he 
beyond  dispute;  but  if  the  Legislature,  in 
their  wisdom,  have  put  this  saddle  on  tenants' 
backs,  there  will,  no  doubt,  be  found  landlords 
to  mount  into  it. 

A  Solicitor. 

IAn€oln*s  Uus  IBlh  Odo&er,,. IB63. 


BXCBPTiOHi    AS  TO   REAL   PROPERTY. 

We  shall  be  glad  to  receive  the  views  of  If^ 
W.  on  the  extent  of  the  eK^eptkm  in  the  Ut 
I  section  as  to  real  property. — Bu. 


PR0PESSI6XAE  LISTte. 


I     DISSOLUTIONS    OF   PROFSSSIONAL    PART- 
MBBSHWat 

From  September,  20ih,  to2lst  Oct,  1853|  both 
inclusive,  with  dates  when  gazetted, 

Heaton,  William  Barnard,  B«nnet  Bracken- 
bury,  and  Joseph  Guy,  Gainsborough,  Attor- 
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neys  and  Solicitora,  saiiu  as  relates  to  «aid 
Joseph  Guy.    Oct.  4. 

PattisoD,  Samuel  Rowles,  and  George  Gra- 
ham White,  LauDCMton,  Attorneys,  Solicitors, 
and  CoBreymncers.    OoS.  7. 

Pickerings  Joseph  Henr)r^  and  Edward  Gam- 
ble, Derby,  Attorneys,  Solicitors,  and  Convey- 
ancers.    Oct.  11. 

W^,  John  William,  and  Samuel  WHtey, 
Dddxea,  Attoraeyt,  Svlioitora,  and  Convey- 
ancers.   Oct.  1$. 

NOTES  OF  THE  WEEK. 

CHARITABLB  TBUST8    COM  MISSION  BAB. 


already  examined  and  passed,  the  rest  arc 
yet.  to  be  examined,  and  34  in  addition^  whoj 
have  given  notice  of  Examination  and  n«t  of 
Admission. 

MIGHABLMA8  TSRM  EXAMINATION. 

The  ExaounerBof  Persons  applying  to  be 
admitted  Attorneys,  liave  appointed  Tuesdaj/, 
the  15th  November,  at  the  Hall  of  the  Incor- 
porated Law  Society,  in  Chancery  Lane,  to 
take  the  Examination,  which  will  coBuneBce  at 
10  o'clock  precisely. 

Articles  of  clerkship  and  assignmsnt,  if 
any,  with  answers  to  the  questions  as  to 
due  service,  according  to  the  regulations  ap- 
proved by  the  Judges,  must  be  left  with  the 


Tub  Queen  has  been  pleased  to  make  the  I  Secretary  on  or  before  Wednesday,  the  9^  No- 


following  appointments,  under  the  provisions 
and  for  the  purposes  of  "The  Charitoble 
Trusts'  Act,  1853,"  viz.  :— 

Peier  Erie,  Esq.,  Barrister-at-Law,  to  be 
Chief  Commissioner. 

James  Hill,  Esq.,  Barrister-at-Law,  to  be 
Second  Commissioner. 

The  Rev.  Richard  Jones,  M.  A.,  to  be  Third 
Commissioner. 

The  Right  Hon.  Shr  George  Qrsy^  Bart.,  to 
be  Fourth  CommissioBer. 

Henry  Morgan  Vane,  Esq.,  to  be  Secretary. 
[This  gentleman  was  formerly  a  Solicitor,  but 
since  called  to  the  Bar.} 

Thomas  Hare,  Esq.,  Barrister-at-Law,  and 
Walker  Skirrom,  yam.,  Esq.,  to  be  Inspeetors.— 
From  the  London  Qagette  of  asth  Oct. 


FUBTHBR    PBOBOGATION    OP   PARLIAMBNT, 

It  is  this  day  (24th  Oct.)  ordered  by  her 
Majesty  in  Council,  that  the  Parliament,  which 
stands  prorogued  to  Thursday,  the  2fth  day  of 
Oct.  inst.,  be  further  prorogued  to  Tuesday, 
the  29th  day  of  Nov.  next.— From  the  London 
Gazette  of  25th  Oct. 


ADMISBCON    or    ATTOBNBYS   IN    MIOHABL* 
MAS  TERM. 

A  paragraph  has  appeared  in  most  of  the 
newspapers  stating,  that'  "  there  are  no  fswer 
than  131  applications  to  be  made  in  Michael- 
mas Term,  by  persons  who  have  served  their 
Articles  and  passed  their  BrtrndnaiitM  to  bo 
admitted  Attorneys  of  the  Superior  Courts." 
But  with  the  exoeption  of  18,  who  haw  been 


vember. 

Where  the  articles  have  not  expired,  but  will 
expire  dvrhig  the  Term,  the  Canoidate  may  be 
examined  conditionally,  but  the  articles  must 
be  left  within  the  first  seven  days  of  Term,  and 
answers  up  to  that  time.  If  part  of  the  Term 
has  been  served  with  a  Barrister,  Special 
Pleader,  or  London  Ayent,  Answers  to  the 
Questions  most  be  ohtaincrd  from  them,  as  to 
the  time  served  with  each  respectively. 

MEW   MBMBER   OF   PARLIAMENT. 

Jonathan  Joseph  Richardson,  Esq.,  for  Lis- 
burn,  in  the  room  of  Roger  Johnson  Smyth, 
Esq  ,  deceased. 

LAW    PROMOTIONS. 

This  day  (24th  Oct)  the  Right  Hon  John 
\  Parker  was  by  her  Majesty's  command,  sworn 

of  her  Majesty's  most  honourable  Privy  Coun- 
|cil,  and  took  his  place  at  the  Board  accord- 
'  ingly.— From  the  ttondon  Gazette  of  25th  Oct. 
I  Hercules  H.  G.  MacDonnell,  Esq.,  Barris- 
Iter-at-Law,  has  been  appointed  Registrar  to 

the  Court  of  Bankruptcy,  in  the  room  of  Barry 

Collins,  Esq.,  resigned. 

IRISH  LAW  APPOIMTMBNT. 

Mr.  M*Dougall,  Solicitor,  has  been  appointed 
Clerk  of  the  Writ,  Appearance,  and  Seal  Office 
for  the  Three  Law  Courts,  in  the  room  of  Mr. 
Robert  Cooper,  deceased. 

Mr.  M'Dougall  has  also  filled  the  office  of 
Clerk  to  the  present  Attorney-General. 


RECEMT  DECISIONS    IN  THE  SUPERIOR   COURTS^ 

AND    SHORT   NOTK8    OF     CA8£S. 


OkC'CbRiireKar  Kintftr^lrp* 

Greene  v.  Mursden,    July  25,  IS 53. 

WILL. — CONSTRUCTION.  — FRECATORY  GIFT. 
— APPOINTMBNT  TO  FAMILY. 

A  testator  gave  to  his  wife,  whom  he  appoint- 


ed his  sole  executrix,  the  five  shares  in  cer^ 
fain  freehold  and  leasehold  messumes  which 
belonged  to  h§m,  to  and  for  her  sole  use  and 
benefit,  and  "I  beg  and  request"  that  at  hef 
death,  she  will  giee  ihe-same  in  such  shares 
as  she  should  think  proper,  and  unto  such 
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memben  of  her  own  family  a$  $he  should 
think  most  deserving  :  and  he  also  gave  her 
all  his  moneys  in  the  funds  and  all  his 
fnoneg  to  which  h0'miAt  (#  enjHtUdyo  dfM 
for  her  separate  use'^;  and' '*i  teg^  and  re- 
quest '*  that  at  her  death  she  will  give  what 
shall  be  renufn^  yn  s^o^sunu  as  ^he^afi 
thvik  proper,  unto  such  r/knibers  of  her  own 
and  my  family  that  she  shall  think  most  de^ 
serving.  The  wife  gave  the.  five^  .shares 
and  a  legacy,  together  with  the  residue  of 
the  estate  to  W.  M.,  a  stranger:  Held^ 
that  she  was  entitled  to  ssake  such  gift. 

The  testator,  by  his  will,  gave  to  bis  i*ife, 
whom  he  appointed  sole  escecutrts  tlier^of,  the 
five  shares  m  certain  freehold  and  leasehold 
messuages  which  belonged  to  him^  to  and  for 
her  sole  use  and  benefit,  *'  and  I  beg  and  te- 
qitttt  that  at  her  death  she  will  glv^-aQd  h^. 
queath  the  aame  in  aocdl  ,8bare6  as  ske  «hall 
think  propel^  and  unto  auith  i^einbera  of  bcii 
own  family  as  she  shall  think  most  deserving 
of  the  same."  There  then  followed  a  gift  snd* 
beauest  to  her  of  al!  his  moneys  in  the  fondtf, 
ana  all  his  money  to  which  ne  might  %e  en- 
titled, "  to  and  for  her  sole  use  ancT  benefit,** 
and  "  I  beg  and  request  that  at  her,  death  she 
will  pvo  and  bequeath  what  shall  bp  remain > 
ing,  in  such  sums  as  she  shall  think  proper, 
unto  such  members  of  her  own  and  my  family 
that  she  shall  think  mosC  deserving  and  are 
entitled  to  the  same."  The  wife,  by  U«r  vdll 
and  codicil,  g«ve  the  sharea  in  the  fredMddand 
leasehold  messuages,  and  a  legacr  4>f  3iOOO/., 
together  with  all  the  residue  of  her  estate,  to 
the  defendant,  a  stranger,  for  his  absolate  use 
and  benefit.  The  question  now  arose,  whether 
the  wife  had  power  to  make  this  gift. 

Pigott  for  the  executors  and  trustees; 
Bichner  for  the  legatee ;  H\  M,  James  and 
Prior  for  the  heir-at-law  and  next  of  kiu ; 
Follett,  Elmsley,  Baily,  Elderlon,  Rogers, 
Stevens,  and  Bates,  for  other  uartiea.- 

The  Vice-chancellor  said,  tint  there  waa  no 
imperative  trust,  but  a  full  discretioturry  power 
given  to  the  wife,  and  that  therefore  her  will 
operated  to  pass  the  property  in  question. 


In  reHarman*s  Bawden  Fork  Estate  Act,  IS 52. 
July  §,  1853. 

PETITION  FOR  RB-INVBSTMKI^'T  OF  PBO<- 
CEED8  or  8ALJB  OP  LAND.  —  VlCK-tWAK- 
CBLLOR.-*  J  URIRDICTION. 

Held,  that  a  petition  for  the  approval  ^f  a 
proposed  purchase  and  sale  of  a  fknd  paid 
into  Court,  as  the  proceeds  of  estates  under 
tf  private  act,  must  be  made  to  the  i^Nmek 
of  this  Court  directing  the  investment  vf 

.   such  proceeds  in  Exchequer  bills,  , 

An  order  liad  been  made  by  Vice^hancettor 
Kiftdersley  io  this  case  £or  tne  Ulteslmtnt  iik 
Bxdiequer  blKs  of  the  proceeds  of  sale  <rf  cer- 
tain estates  sold  under  the  above  act,  and  tWi 


petition  was  now  presented  for  the  approval  of 
a  proposed  purcnaae,  and  the  sale  of  a  part  of 
the  fund  for thejmirpose. 

'The^u^C&nce^  sild,  that  under  the 
Orders  of  November  11, 1841,  the  application 
^8(|^  QU^  to  YicOf  Chancellor  Kindersley. 


Ciftift  Of  ^utm'fi  ISencb. 
Holland  v.  fbar.    June  13,  1853. 

PATRNT  LAW  AWRNDMRNT  ACT,^  153?-  — 
PARTICULARS  OF OBJBCTION8,  WITH  PLEA 
IN  ACTION  FOlt'  INPlllNGEMBNT  OP  PA- 
TIENT.—PRBVIOl^S   USER. 

Heki,  making  absolute  a  rule  on  tke^endoTtt 
for  the  xUlivery  of  furiJier^  ptrrttcelttrs  of 
objections  in  an  action  j or  the  itifrxugemdit 
of  a  patent,  thttt  it  was  n^tessary  under  the 
15  «^  16  Vict.  c.  83,  *.  41,  to  describe  by 
name  or  other  descripl¥M  the  manufactory 
or  place  at  which  the  invention  woe  aUefftd 

.  tq  hone  been  prevmmsly  usfji,  and  that  the 
allegation  qf  its  use  ".  at  Shejfield*  Birming- 
ham, and  hprndem^^^  .ttat  ifayjficismi^' 

This  was  a  rule  nm  bit  the  defendant  to 
deliver  further  and  better  'particulars  of  objec- 
tions, in  this  action  for  the  infongemeni;  ^d  a 
patent ibr  improvetnents  inthenanvfactuie of 
umbrellas,  &c.  iLappeaced  that  ihe^efejidant 
had  delivered  with,  his  pleas  inier  a/Mr  that-  he 
intended  to  rely  on  the  invention  ^Iwphig  been 
used  and  put  in  practice  at  Ytkrioiis  ftUtcefi 
before  the  platntiflP's  patent,  and  mnongst 
other  places  at  Sheffield,  Birmingham,  and 
I-K)ndoti. 

By  '8.  41  of  the  16  &  16  Vict,  c,  83.  it  is 
enacted,  that  *' in  any  action  in  any  of  her  Ma- 
jes<^'8  Superior  Courts  of  Recoid  ajt  W^i^tmio^ 
titer,  or  in  Dublin,  for.,clie«ifhngeaieBt  of 
letters  patent,"  "the  defendant^  on  {heading 
thereto,  shall  deliver  with  hisfdeoa*^  '*  particu- 
lars of  any  ohjeetbns  -on  which  he  means  to 
rely  at  the  trial  in  support  of  the  pleas  In  the 
said  action  ;^  '*  and  at  the  trial  of  such  actron" 
"  no  evidence  shall  be  allowed  to  be  given  in 
8U()poil"  "of  any  obj^tion  Impeaghipg  the 
validity  of  such  letters  patient,  which  shall  not 
be  contained  in  the  particulars  delivered  as 
aforesaid;  provided  always,  tlAt  the  piaoeor 
places  at  or  in  which  aod  in  what  -manner  the 
iavtniion  is  alleged  to  have  been  used  •  or  pub- 
liahed  prior  to  the  date  of  tha  letters  ps^ent, 
shall  be  stated  in  such  particulars." 

Sir  F.  TAeft^er  and  Hindmarsh  'showed  rtnise 
against  the  rule,  which  was  supjported  by 
H'ebsier.  ... 

The  Coarf  said,  it  was  fiecessary  to  describe 
by  name  or  other  doscfipiiop  the  manufactnry 
or  place  at  which  the  invention  was  alleged  to 
have  been  used,  although  it  was  not  requisite 
to.  state  the  nsm^of  iii  pemons,  sail  the  rule 
would  therefore  be  made  absolute.   > 
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